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CHAPTER  IV. 

INJUNCTION. 


I  4224.  Definition  of.  A  writ  of  injunction  is  defined  as  a 
judicial  process,  operating  in  personam,  and  requiring  the 
person  to  whom  it  is  directed  to  do  or  refrain  from  doing  a 
particular  thing.*  Section  525  of  the  California  Code  of  Civil 
Procedure  defines  an  injunction  to  be  a  writ  or  order  requirii^g 
a  person  to  refrain  from  a  particular  act.  This  definition  given 
by  the  Code,  however,  is  intended  to  apply  only  to  preliminary 
or  interlocutory  injunctions,  and  does  not  limit  the  power  of 
the  court  to  decree  or  order,  as  the  final  relief,  or  part  of  it, 
that  the  party  shall  do  a  particular  thing,  as  that  he  execute 
a  deed,  or  the  like.  In  New  York  mandatory  injunctions  are 
not  granted  under  the  provisional  remedies  of  the  Code.'  But 
they  are  proper  as  part  of  the  final  relief:*  The  primary  classi- 
fication of  injunctions  may,  therefore,  be  into  mandatory  and 
prohibitory.  A  prohibitory  injunction  is  purely  a  preventive 
remedy;  if  the  injury  be  already  done,  the  writ  can  not  correct 
the  injury  so  inflicted;  it  is  not  a  punishment  for  past  wrongs, 
but  a  restraint  against  the  commission  of  future  injuries.  This 
writ  is  intended  to  require  all  parties  to  leave  things  just  as 
they  were  at  the  time  of  the  issuance  of  it.  It  will  stay  waste, 
yet  it  will  not  change  the  possession  of  the  property;  it  will 
protect  a  party  against  future  injury,  yet  it  will  not  settle  the 
question  of  title  or  the  rights  of  the  parties. 

I  4225.  Duration  of  writ.  With  reference  to  duration,  in- 
junctions  are  divided    into   preliminary  or  interlocutory  and 

1  Hl8:h  on  Injunctions,  p.  2;  see,  also,  Wangelln  v.  Goe,  50  lU. 
4.'i9.  The  later  tendency  of  the  courts  is  to  enlarge  the  scope  of  the 
writ  of  injunction  whenever  it  la  necessary  to  protect  an  owner 
In  the  beneficial  use  and  enjoyment  of  his  property.  Sankey  v. 
St.  Mary's  Academy,  8  Mont  265;  and  see  Lee  v.  Watson.  15  id.  234. 
*•  Injunction  "  and  "  restraining  order "  are  substantially  synony- 
mous.   State  V.  Lichtenberg,  4  Wash.  407. 

2  Ware  v.  Kelsey.  14  Abb.  Pr.  105. 

a  PrH)plo  V  Vnnderbllt,  25  How.  Pr.  139;  see  Wheelock  v.  Noonan, 
108  N.  Y.  17U;  2  Am.  St.  Rep.  405. 
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perpetual.  The  first  are  such  as  are  issued  upon  filing  the  bill 
or  complaint,  or  at  any  time  before  the  final  hearing,  and  which 
are  to  continue  until  the  answer  is  filed,  or  until  the  further 
order  of  the  court,  or  until  the  final  hearing.  A  perpetual 
injunction  is  granted  only  at  or  after  a  final  hearing  upon  the 
merits,  and  may  be  the  sole  object  of  the  suit,  or  be  incidental 
to  or  in  aid  of  other  relief  granted  by  the  decree. 

§  4226.  Interlocutory  injunction.  The  sole  object  of  an  in- 
terlocutory injunction  is  to  preserve  the  subject  in  controversy 
in  its  then  condition,  and,  without  determining  any  question 
of  right,  merely  to  prevent  the  further  perpetration  of  wrongs 
or  the  doing  of  any  act  whereby  the  right  in  controversy  may 
be  materially  injured  or  endangered.*  It  can  not  be  used  ta 
undo  what  has  already  been  done,  nor  to  take  property  out 
of  the  pof^session  of  one  party  and  put  it  in  the  possession  of 
the  other.^  It  will  not  ordinarily  be  granted  where  the  parties;, 
are  in  dispute  concerning  their  legal  rights,  until  the  right  ia 
established  at  law,  unless  to  avoid  injurious  consequences  which 
can  not  be  repaired  under  any  standard  of  compensaition.^ 
Where  the  parties  are  at  issue  upon  a  question  of  legal  right, 
and  it  is  necessary  to  preserve  their  respective*  rights  in  statu  qua 
until  the  issue  is  decided,  an  interlocutory  injunction  may  be 
properly  allowed.'' 

I  4227.  Form  of  injunction.  It  is  often  said,  in  a  general 
way,  that  the  form  of  an  injunction  must  always  be  in  the 
negative;  but  if  that  be  true,  there  can  be  no  such  thing  as 
mandatory  injunctions,  or  injunctions  requiring  the  perform- 
ance of  an  act.  Such  expressions  are  generally  used  in  cases 
in  which  the  court  is  asked  for  an  injunction,  requiring  the 
defendant  to  do  an  act  which  can  not  properly  be  required 
by  a  court  of  equity,  because  the  plaintiff  has  a  remedy  at  law 
by  the  recovery  of  damages,  if  the  defendant  omit  to  do  the 
act.  In  the  case  of  Lane  v.  Newdigate,  10  Ves.  194,  an  in- 
junction was  asked,  prohibiting  certain  acts,  and  also  that  de- 
fendant make  certain  repairs.    Eldon,  lord  chancellor,  expressed 

4HiRh  on  Injunctions,  |  4. 

8  Id.;  Farmers,  etc.  v.  Bene,  53  Penn.  St.  224. 

s  Mammoth  Vein  Coal  Co.'s  Appeal,  54  Penn.  St.  18S;  Gilroj'e 
Appeal,  too  id.  5. 

7  Hnrm5»n  v.  ,Tonps.  t  Cr.  .«-  Ph.  2«9;  Helm  v.  Gllroy,  20  Oreg.  517; 
Walts  V.  Foster.  12  Oreg.  247. 
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&  difficulty,  "whether  it  is  according  to  the  practice  of  the 
court  to  decree  or  order  repairs  to  be  done."  In  that  case, 
however,  the  difficulty  was  overcome  by  requiring  the  defendant 
to  refrain  from  such  things  as  were  clearly  within  the  power 
cf  the  court  to  order,  but  which,  in  this  particular  case,  in- 
volved the  repairs  as  a  matter  of  necessity,  so  that  the  pro- 
hibitory order  could  not  well  be  observed  without  making  the 
repairs.  So  in  Sanders  v.  Logan,  2  Fisher's  Pat.  Cas.  170,  the 
court  say:  ''As  a  remedy,  it  should  be  used  only  for  prevention 
or  protection."  But  in  that  case  the  bill  prayed  for  an  in- 
junction and  an  account;  and  the  court  held  that  the  accounting 
would  be  improper,  as  the  true  measure  of  damages  for  the  use 
or  infringement  of  a  patent  was  the  value  of  a  license,  and  that 
might  be  recovered  at  law,  and  that  the  remedy  by  injunction 
is  neither  necessary  nor  proper  to  enforce  the  payment  of 
money.*  The  general  rule  doubtless  is,  that  preliminary  or 
interlocutory  injunctions  are  prohibitory  or  preventive  merely, 
and  must,  therefore,  be  negative  in  form.  And  it  is  also  the 
;:eneral  rule  that  such  an  injunction  should  not  attempt  to 
do  indirectly  that  which  it  can  not  do  directly .•  No  particular 
form  is  requisite.  It  is  sufficient  if  the  writ  or  order  gives  an 
authentic  notification  of  the  mandate  of  the  court  or  judge.'^ 
The  seal  of  the  court  is  necessary  to  the  writ." 

I  4228.  By  whom  granted.  Independently  of  the  statute, 
injunctions  could  only  be  granted  by  courts  of  equity,  or  a 
chancellor,  or  a  master  in  chancery.  By  statute  in  the  different 
states  the  power  is  granted  to  certain  courts  of  inferior  juris- 
diction, court  commifisioners,  and  the  like,  to  grant  or  issue 
temporary  injuncttons,  but  in  all  such  cases  the  power  is  con- 
ferred and  exercised  as  auxiliary  to  a  court  of  general  juris- 
diction having  equity  powers.  The  eflFect  of  such  an  order 
made  by  a  county  judge  is  the  dame  as  if  made  by  the  District 
Court,  and  the  injunction  is  subject  to  be  controlled,  modified, 
or  dissolved  bv  the  district  judge,  the  same  as  if  issued  by  his 
order  in  the  first  instance.*^  A  county  ludge  has  no  power  to 
grant  an  injunction  in  an  action  not  triable  within  his  county; 

sRnnders  v.  Lo^n,  2  Fisher's  Pat.  Cas.  170. 

9  Akiill  V.  Selden»  1  Barb.  317;  Blakemore  v.  Glamorgan  Oanal. 
1  Mvl.  ft  K.  183. 

10  Summers  v.  Farish,  10  Oal.  353. 

II  Cal.  Code  Civ.  Pro.,  §  152,  snbd.  1. 
12  Borland  v.  Thornton.  12  Cal.  440. 
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and  if  he  do,  it  is  void,  not  voidable.^'  In  California  a  writ 
or  order  of  injunction  may  be  granted  by  the  court  in  which 
the  action  is  brought,  or  by  a  judge  thereof,  or  by  a  county 
judge;  and  when  made  by  a  judge,  it  may  be  enforced  as  aix 
order  of  the  court."  Court  commissioners  have  no  power  to 
grant  writs  or  orders  of  injunction  in  California.^' 

I  4220.  When  injunction  lies.  The  granting  or  dissolving 
an  injunction  rests  in  the  sound  discretion  of  the  court,  and 
on  the  justice  and  equity  of  each  particular  case.*®  The  plain- 
tiff's rights,  in  order  to  be  protected  by  injunction,  must  be 
such  as  can  be  enforced  in  the  court  to  which  he  applies;^''  and 
injunction  will  not  be  granted  where  the  acts  complained  of 
are  already  accomplished.^®  The  California  statute  gives  three 
instances  where    the  writ    of    injunction    may    issue,  to-wit: 

1.  When  it  appears  by  the  complaint  that  the  plaintiff  is  entitled 
to  the  relief  demanded,  and  such  relief  or  any  part  thereof 
consists  in  restraining  the  commission  or  continuance  of  the 
act  complained  of,  either  for  a  limited  period  or  perpetually.'^ 

2.  When  it  appears  by  the  complaint  or  affidavit  that  the  com- 
mission or  continuance  of  some  act  during  the  litigation  would 
produce  waste,  great  or  irreparable  injury  to  the  plaintiff;^  so 
in  aid  of  an  action  of  trespass,  where  it  appears  that  the  injur}*^ 
will  he  irreparable  and  can  not  be  compensated  in  damages ;^^ 
an  action  will  lie  to  enjoin  a  threatened  trespass  on  land^  where 
the  trespass,  if  committed,  would  destroy  the  substance  of  the 

18  Eddy  y.  Hewlett,  2  Code  R.  76;  Ghubbuck  v.  Morrison,  6  How. 
Pr.  367. 

i4Cal.  Code  Civ.  Pro.,  §  525. 

18  gee  Code  Civ.  Pro.,  $  259,  subd.  1. 

i«Ttioker  v.  Carpenter,  Hempst.  440;  Nelson  v.  Robinson,  id.  464; 
Blue  Bird  Min.  Co.  v.  Murray,  9  Mont.  468;  Telephone  Co.  v.  Rail- 
road Oo.,  121  N:  Y.  397;  Lo^ansport  v.  Uhl,  99  Ind.  531;  49  Am. 
Rep.  109. 

17  Rogers  V.  Mich.  So.  R.  R.,  28  Bnrh.  .541:  see,  also,  Reubens  v. 
,Toel,  13  N.  Y.  492:  overruling  Mott  v.  Dnnn,  10  How.  Pr.  225;  Mer- 
ritt  V.  Thompson,  3  E.  D.  Smith,  295;  Pomeroy  v.  Leonard,  5  How. 
Pr.  438. 

18  Perkins  v.  Brown,  6  How.  Pr.  347,  348. 
18  Cal.  Code  Civ.  Pro.,  §  526,  subd.  1. 

20  Id.,  subd.  2. 

2iWa1dron  v.  Marsh,  5  Cal.  119;  but  see  Brpstein  v.  Berg,  IS 
How.  Pr.  92. 
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land,  which  could  not  be  specifically  replaced.^  3.  When  it 
appears  during  the  litigation  that  the  defendant  i&  doing,  or 
tiireatens,  or  is  about  to  do,  or  is  procuring  or  suffering  to  be 
done,  some  act  in  violation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  a^ion,  and  tending  to  render  the  judgment 
ineffectual,  an  injunction  may  be  granted.^  But  a  careful 
reference  to  the  decisions  of  our  courts  in  cases  arising  under 
each  of  those  subdivisions  will  be  necessary  to  understahd  fully 
their  meaning.  The  decisions  of  the  highest  court  of  Cali- 
fornia, as  well  as  those  of  many  other  states  in  the  Union, 
have  been  exhaustive  upon  the  points  arising  under  this  and 
similar  statutes.^ 

I  4880.  Whan  Injunction  will  not  ba  granted.  Injunctions 
are  not  granted  except  with  great  caution,  and  in  cases  where 
the  right  and  necessity  are  clear;*  and  should  not  be  granted 
in  a  matter  merely  pecuniary,  where  the  probabilities  are  against 
the  plaintiff's  success  upon  the  trial  of  the  cause.^  It  may 
be  advantageous  to  give  some  instances  where  the  writ  of  in- 
junction will  not  be  granted.  First,  one  court  can  not,  by 
injunction,  restrain  the  executions  or  orders  of  another  court  of 
equal  and  co-ordinate  jurisdiction.*'  This  is  clearly  the  rule 
in  California,  and  until  recently,  would  seem  to  have  been  the 
rule  everywhere.  Some  of  the  New  York  courts  in  New  York 
city  have  deviated  from  this  apparently  well-settled  principle 

22  More  V.  Massini,  32  Gal.  690,  and  authorities  therein  dted;  al80» 
Smith  V.  Gardner,  12  Oreg.  221;  53  Ami  Rep.  842;  Fox  v.  Fiti- 
simmons,  29  Hun,  674;  Lembeck  v.  Nye,  47  Ohio  8t  836;  21  Am. 
St.  Kep.  828. 

28  ObI.  Code  Civ.  Pro.,  I  526,  subd.  3;  N.  Y.  Code,  §  604. 

2*  See,  also,  Cal.  Civ.  Code,  f  842^ 

2S  Roberts  y.  Matthews,  18  Abb.  Pr.  199;  Longshore  Printing  Co. 
V.  HoweH,  26  Oreg.  527;  Vamey  v.  Pope,  60  Me.  192;  Amerman  v. 
Deane,  132  N.  T.  365;  28  Am.  St.  Rep.  584. 

28  Fredericks  v.  Mayer,  1  Bosw.  282;  Att'y-Oen.  v.  The  Mayor, 
etc.,  5  De  Gex,  M.  &  O.  52;  Richardi*  v.  N.  W.  Dutch  Church,  11 
Abb.  Pr.  36;  see  Cal.  Civ.  Oode^  I  3423. 

wRevalk  v.  Kraemer,  8  Cal.  66:  68  Am.  Der.  304;  Uhlf elder  v. 
I^vy,  9  Cal.  614;  Judson  v.  Porter,  51  id.  562;  Wilson  v.  Baker,  64  id. 
475;  Grant  v.  Quick,  5  Sandf.  612;  Platto  v.  Penster,  22  Wis.  482; 
Crowley  v.  Davis,  37  Cat.  269.  The  Superior  Court  can  not  enjoin 
the  execution  of  a  mandate  of  the  Supreme  Court.  The  order  of 
ihe  Supreme  Court  must  control,  and  any  conflicting  order  from  the 
pv^npHor  Court  must  be  disregarded.  Quan  Wo  Chung  v.  Lanmels- 
tor.  «l  Cal.  384. 
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of  equity  practice^  as  injunctionB  are  now  obtained  in.  some  of 
those  courts  in  most  instances  where  an  action  is  brought. 
Whether  this  be  the  fault  of  the  courts,  the  litigants,  or  atr 
torneys,  is  a  question  which,  doubtless,  might  require  exami- 
nation. But  it  is  certain  that  the  hasty  and  inconsiderate 
issuance  of  writs  of  injunction  in  doubtful  cases  is  dangerous 
alike  to  the  business  interests  of  the  country,  the  legal  rights 
of  parties,  and  the  well-settled  precedents  of  the  courts.  Nor 
can  a  state  court  enjoin  the  proceedings  of  a  United  States 
court.^  Nor  has  any  United  States  court  jurisdiction  to  enjoin 
proceedings  in  a  state  court.^  The  general  rule  established 
by  the  decisions  seems  to  be  subject  to  three  exceptions: 
1.  Where  the  proceedings  in  the  subordinate  tribunal  will  neces- 
sarily lead  to  a  multiplicity  of  actions.*^  But  not  where  there 
are  only  two  actions  for  the  same  cause.'^  A  bill  to  restrain 
vexatious  litigation,  upon  the  ground  that  the  right  to  real 
property  has  been  determined  in  former  suits,  must  show  that 
the  title  to  the  property  was  determined  in  a  suit  or  suits  in 
which  all  the  claimants  to  the  title  were  parties.^  2.  Where 
they  lead  in  their  execution  to  the  commission  of  irreparable 
injury  to  the  freehold.  3.  Where  the  claim  of  the  adverse  party 
is  valid  upon  the  face  of  the  instrument,  or  the  proceeding 
sought  to  be  set  aside,  and  extrinsic  facts  are  necessary  to  be 
proved,  in  order  to  establish  the  invalidity  or  illegality.  In 
such  cases  equity  will  interpose.*® 

An  injunction  will  not  be  granted  when  there  is  a  remedy  at 
law.  A  party  who  has  his  remedy  provided  by  law,  but  does 
not  avail  himself  thereof,  and  fails  to  show  wherein  he  is  in- 
jured, is  not  entitled  to  relief  in  a  court  of  chancery.'*    But  it 

28  phelan  v.  Smith,  8  Cal.  520;  see,  also,  McKlm  v.  Voorhles,  7 
Cranch,  281;  Schuyler  v.  Pelllssier,  3  Bdw.  Ch.  193;  Mcfad  v.  Mer- 
rltt,  2  Paige,  404. 

20  DIggs  V.  Wolcott,  4  Cranch,  180. 

30  N.  Y.  &  N.  H.  R.  It  Oo.  V.  Schuyler,  8  Abb.  Pr.  241;  S.  O.,  7  Id. 
69:  S.  C,  17  N.  Y.  608;  Banks  v.  Van  Antwerp,  5  Abb.  Pr.  410;  Hey- 
wood  V.  City  of  Buffalo,  14  N.  Y.  541. 

31  McHenry  v.  Hazard,  45  Barb.  667. 

32  Knowles  v.  Inches,  12  Cal.  212;  see  Peterson  v.  Weissbeln, 
70  Id.  423. 

83  Heywood  v.  City  of  Buffalo,  14  N.  Y.  541. 

84  Merrll  v.  Gorham,  6  Cal.  41;  Leach  v.  Day,  27  Id.  fW8:  Logan 
V.  HlUegass,  16  Id.  200;  De  Witt  v.  Hays,  2  id.  463;  56  Am.  Deo.  352; 

.  Rogers  v.  City  of  Cincinnati,  5  McLean,  337;  held  affirmatively  in 
Woolsey  v.  Dodge,  6  id.  142;  also  Segee  v.  Thomas,  3  Blatchf.  11. 
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■ 

must  be  made  to  appear  that  the  legal  remedy  would  be  ade- 
quate and  complete.^  And  a  preliminary  suit  at  law  ia  not 
necessary  where  the  mischief  would  be  irremediable.**  When 
ita  purpose  can  be  as  fully  accomplished  by  any  other  pro- 
ceeding, an  injunction  will  not  be  granted."^  In  California 
the  rules  and  principles  of  equity  practice  remain  unaltered, 
and  the  writ  of  injunction  can  only  be  issued  where  the  case 
is  one  of  equity  jurisdiction.**  But  injunction  will  not  be 
refused  merely  because  the  plaintiff  would,  on  the  same  show- 
ing, be  entitled  to  an  order  of  arrest.**    Where  the  question 

is  doubtful,  the  burden  of  proof  lies  upon  the  party  applying 
for  an  injunction  to  show  that  the  argument,  ab  inconvenienH, 
is  in  his  favor.^  In  all  such  cases  the  court  should  direct  a 
trial  at  law,  and  in  the  meantime  grant  a  temporary  injunction 
to  restrain  all  injurious  proceedings,  if  there  be  danger  of 
irreparable  mischief. ^^  An  injunction  will  not  be  issued  to 
protect  a  merely  nominal  interest.^  Nor  should  it  be  granted 
to  restrain  an  injury  which  may  be  amply  compensated  by 
damages.^  An  injunction  can  not  be  allowed  to  prevent  a 
consequential  injury,  resulting  from  the  lawful  exercise  of  a 
right.**    But  an  injunction  is  the  proper  remedy  to  stay  a- 

SBHager  y.  Shlndler,  29  Cal.  47;  also,  OH  Go.  v.  Maglnnls,  32 
Minn.  198;  Gardner  y.  Stroeyer,  81  Gal.  148;  Railroad  Go.  y.  Long, 
46  Kan.  701;  20  Am.  St.  Rep.  165. 

M  Foote  y.  Llnck,  5  McLean,  616. 

3T  Rogers  y.  Mich.  So.  R.  R.,  28  Barb.  541. 

sa  Mlnturn  y.  Hays,  2  Gal.  590;  56  Am.  Dec.  366;  see,  also,  Bankey 
y.  St  Mary's  Academy,  8  Mont.  265. 

»  Merritt  y.  Thompson,  3  E.  D.  Smith,  294. 

40  Ghild  y.  Douglas,  5  De  Gez,  M.  &  G.  739;  see  Golee  y.  Sims,  id. 
9;  Bruce  y.  Del.,  etc.,  Ganal  Go.,  19  Barb.  378;  Grey  y.  O.  ft  P.  R.  R. 
Go.,  1  Grant  Gas.  412. 

41  Hicks  y.  Michael,  15  Cal.  116. 

4»  Wetmore  v.  Story,  3  Abb.  Pr.  281. 

48  Marshall  y.  Peters,  12  How.  Pr.  221;  Mayor  of  N.  Y.  y.  Schnlts, 
31  id.  385.  Nor  in  cases  of  liquidated  damages.  See  Willard*s  Bq. 
Jur.  274,  278;  Hoffm.  Pro.  Rem.  215;  Nessle  y.  Reese,  19  Abb.  Pr. 
240;  S.  G.,  29  How.  Pr.  382;  Goles  y.  Sims,  5  De  Gez,  M.  &  G.  9; 
NichoUs  y.  Stretton,  7  Beav.  42. 

44  Williams  y.  New  York  Gent.  R.  R.,  18  Barb.  247;  a  G.,  16  N.  Y. 
^;  69  Am.  Dec.  651.  There  is  no  ground  for  merely  preyentiye 
injunction  when  the  acts  complained  of  haye  been  already  per- 
formed, and  the  defendant  has  not  threatened  to  do  any  other  or 
further  act  tending  to  Injure  the  plaintiff.  Gardner  v.  Stroeyer* 
81  Gal.  148. 
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threAtened  injury  to  right  of  way;^  though  mere  apprehension 
of  a  threatened  wrong  is  not  enough.^ 

• 

I  4281.  Injonctioii,  when  granted.  The  plaintiff  is  entitled 
to  an  injunction  at  the  time  of  issuing  the  summons  on  the 
complaint  alone^  if  it  makes  a  proper  case^  and  is  verified  in 
the  manner  stated  in  the  one  hundred  and  thirteenth  section  of 
the  Practice  Act,*^  and  yerification  may  be  by  the  plaintiff,  or 
some  one  in  his  behalf;  but  if  he  asks  for  an  injunction  at  any 
time  thereafter,  he  must  do  so  upon  affidavits.^  The  injunction 
may  be  granted  at  any  time  after  issuance  of  summons,  before 
judgment,  upon  affidavits.  The  complaint  in  the  one  case,  and 
the  affidavits  in  the  other,  must  show  satisfactorily  that  suffi- 
cient grounds  exist  therefor.**  When  a  restraining  order  or 
an  injunction  is  sought  upon  the  complaint  itself,  it  is  the 
usual  practice  to  present  the  com|)laint  in  advance  of  the  filing 
to  the  judge,  and  obtain  the  order  or  the  allowance  of  the  writ; 
and  such  practice  is  regular,  and  not  in  conflict  with  our  stat- 
ute.*^ In  such  case  the  order  does  not  take  effect  until  the 
filing  of  the  complaint  and  the  undertaking  required.*^    When 

«  Kittle  V.  Pfelffer.  22  Cal.  486. 

^•Marlpoea  Co.  v.  Garrison,  26  How.  Pr.  448;  Jenny  v.  Crase,  1 
Cranch  C.  O.  443.  GeneraUy,  on  the  subject  of  Injunctions,  see 
Little  V.  Gould,  2  Blatchf.  165,  184;  Linden  v.  Hepburn,  3  Sandf. 
668;  Tom  v.  Dally,  4  Ohio,  368;  Steamboat  Go.  v.  Livingston,  3  Cow. 
713;  Osbom  v.  Bank  of  U.  S.,  9  Wheat  738;  consult,  also,  Mohawk, 
etc.,  R.  R%  Co.  V.  Artcher,  6  Paige  Oh.  83;  Hess  v.  Lupton,  7  Ohio» 
217;  Oakley  v.  Trustees,  etc.,  6  Paige  Ch.  262;  Mc Arthur  v.  KeUy» 
6  Ohiov  139;  2  Johns.  Ch.  463;  Morton  v.  Beaver,  5  Ohio,  178; 
Walker  v.  Mad  River,  etc.,  Co.,  8  id.  38;  Moorhead  v.  Little  Miami 
R.  R.  Co.,  17  id.  340;  Smith  v.  PettingiU,  15  Vt.  82;  Jackson  v. 
Bateman,  9  Wend.  571;  Fredericks  v.  Mayer,  1  Bosw.  232;  Fitz- 
patrick  V.  Flagg,  5  Abb.  Pr.  218;  Crocker  v.  Baker,  3  id.  182;  Perkins 
V.  Warren,  6  How.  Pr.  341;  Spring  v.  Strauss,  3  Bosw.  611;  In  re 
Clark,  10  How.  Pr.  244;  Amerman  v.  Deane,  132  N.  Y.  355;  28  Am. 
St.  Rep.  684;  Carleton  v.  Rugg,  149  Mass.  550;  14  Am.  St.  Rep.  446; 
Railroad  Co.  v.  Gibson,  85  Ga.  1;  21  Am.  St.  Rep.  135.  To  restrain 
boycotting,  see  Sherry  v.  Perkins.  147  Mass.  212;  9  Am.  St  Rep. 
689;  OsBej  V.  Typographical  Union,  45  Fed.  Rep.  135. 

47  Cal.  Code  Civ.  Pro.,  §  527. 

48  Falkinburg  v.  Lucy,  35  Cal.  52;  95  Am.  Dec.  76. 
40  Cal.  Code  Civ.  Pro.,  |  527. 

00  Heyman  v.  Landers.  12  Cal.  107. 

Slid.  "No  injunction  granted  prior  to  the  actual  trial  of  the 
cause  wherein  it  is  granted  shall  continue  in  force  for  a  longer 
period  than  twelve  months  from  the  time  such  injunction  waa 
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ilie  equities  of  a  complaint  are  fully  denied  by  affidavits  on 
the  part  of  defendant,  an  application  for  an  injunction  pendente 
lite  diould  be  denied.^ 

1  4282.  Injunction  before  answer  —  aflidaTlt  In  eupport  of 
complaint. 

Farm  No.  1027. 

[Title.] 
[Venue.] 

A.  B.,  being  duly  sworn,  deposes  and  says  as  follows: 

I.  I  am  the  attorney  in  fact  of  the  said  A.  B.,  plaintiff  in 
this  action,  for  the  purpose  of  suing  for  and  recovering  the 
[sum  of  money]  mentioned  in  the  complaint^  by  virtue  of  a 
power  of  attorney  under  seal,  for  that  purpose  duly  executed 
and  delivered. 

n.  That  said  A.  B.  is  now  absent  from  the  city  of , 

and  now,  as  I  verily  believe,  a  resident  of ,  in  the 

republic  of  Mexico,  he  having  left  the  city  of , 

for ,  on  or  about  the day  of , 

18.. 

III.  I  have  read  the  complaint  filed  in  this  action,  and  know 
the  contents  thereof,  and  I  have  information  as  to  all  the 
matters  stated  therein  [give  sources  of  information],  and  from 
such  information  I  believe  such  matters  to  be  therein  truly 
stated  and  such  complaint  to  be  true. 

[JUKAT.]  [SlOKATUBE.] 

§  4288.  AllldaTlt  in  aupport  of  oomplaiat  by  agent  or  elerk 
of  defendant. 

Form  No,  loiS. 

[Title.] 
[Venue.] 
A.  B.,  of ,  being  duly  sworn,  says  as  follows: 

I.  I  am  familiar  with  all  the  material  matters  stated  in  the 
complaint  in  this  action  on  the  information  and  belief  of  the 
plaintiff,  and  have  actual  knowledge  thereof;  and  from  such 
knowledge  I  know  that  the  matters  of  fact  therein  stated  are 
Ime. 

II.  Until  within  a  few  days  last  past,  I  was  in  the  employ 
of  said  defendant  as  bookkeeper,  and  had  free  access  to  the 

ipranted,  except  by  conRent  of  the  partiefi.  or  tmleiiR  the  cause  be 
•et  for  trial  upon  Its  merits.'*  Gal.  Code  Civ.  Pro.,  §  527,  as  amended 
\rf  act  of  March  12.  1805. 

02  Gajrliardo  v.  Grlppen,  22  Gal.  362. 
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books  cf  said  copartnership  and  of  said  defendant^  and  had  and 
have  personal  knowledge  of  the  financial  and  other  businfiflB 
matters  of  the  said  concern,  and  of  said  defendant. 

[JUBAT.]  [SiGNATUBB.] 

§  4284.  Cknnplaint.  On  a  motion  for  an  injunction,  the 
plaintiff  must  rest  on  the  case  stated  in  the  bill,  though  he 
may,  by  affidavits,  state  with  more  particularity  any  matters 
which  it  sets  forth,  and  refer  to  collateral  matters  which  ex- 
plain or  which  tend  to  support  and  strengthen  it;  he  may  also 
in  the  same  way  contradict  any  statements  made  by  the  de- 
fendant in  his  affidavit,  and  either  party  may  take  and  read 
the  affidavits  of  other  persons.**  No  injunction  can  be  granted 
on  the  complaint  unless  it  is  verified.** 

f  4285.  Practice.  Where  an  injunction  is  granted  on  the 
complaint,  a  copy  of  the  complaint  and  verification  attached 
must  be  served  with  the  injunction.**  If  the  court  or  judge 
deems  it  proper  that  the  defendant  be  heard  before  granting 
the  injunction,  an  order  may  be  made  requiring  the  defendant 
to  show  cause  at  a  particular  time  and  place  why  the  injunction 
should  not  be  granted,  and  the  defendant  may  in  the  meantime 
be  restrained."®  An  injunction  to  suspend  the  general  and  ordi- 
nai7  business  of  a  corporation  cai>  not  be  granted  except  by 
the  court  or  a  judge  thereof,  and  then  only  upon  notice,  unless 
the  people  of  this  state  are  a  party  .*^'' 

MCrowder  v.  Tinker,  19  Ves.  821;  Cooper  v.  Mattheys,  8  Law 
Bep.  413. 

M  Oal.  Oode  Olv.  Pro.,  §  527.  In  whose  favor  an  injunction  may 
Issue,  consult  Thursby  v.  MiUs,  1  Oode  Rep.  83;  Edgecumbe  v.  Car^ 
penter,  1  Beav.  173;  Waller  v.  Harris,  7  Paige  Ch.  173:  Winn  v. 
Shaw,  87  Oal.  631;  Barry  v.  Good,  89  id.  215;  TameU  v.  Lob 
Angeles,  87  Id.  603. 

M  Oal.  Oode  dv.  Pro.,  §  527.  Notice  and  service  of  notice,  see  Oianal 
Ca  V.  Superior  Ct,  66  Oal.  311;  GMden  Gate,  etc.,  Oo.  v.  Superior  Ot. 
65  id.  187.  Issue  of  injunction  without  notice^  see  Hobbs  v.  Oanal 
Co.,  66  Oal.  161;  Morton  v.  Superior  Ot,  66  id.  496.  As  to  the 
undertakings,  see  post. 

06  Oal.  Oode  Oiv.  Pro.,  $  630.  Duratiofi  of  restraining  order,  see 
San  Diego  Water  Oo.  v.  Steamship  Oo.,  101  Oal.  216. 

btObI.  Oode  Olv.  Pro.,  §  631.  As  to  dissotution  of  inJunctlODa 
granted  without  notice^  see  Id.»  §§  632  and  937. 
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f  4286.  Undertaking  on  injunction. 

Form  No.  1029, 

[Title.] 

Whereas,  the  aboYe-named  plaintiff  has  commenced  or  is 
about  to  commence  an  action  in  the  Superior  Court  of  the 

state  of  California,  in  and  for  the  said  county  of , 

against  the  above-named  defendant,  and  is  about  to  apply 
for  an  injunction  in  said  action  against  said  defendant,  enjoin- 
ing and  restraining  him  from  the  commission  of  certain  acts, 
aa  in  the  [affidavit  J  filed  in  the  said  action  is  more  particularly 
set  forth  and  described  : 

Now,  therefore,  we,  the  undersigned,  residents  of  the  said 

county  of ,  in  consideration  of  the  premises  and 

of  the  issuing  of  said  injunction,  do  jointly  and  severally  under- 
take in  the  sum  of dollars,  and  promise  to  the 

effect,  that  in  case  said  injunction  shall  issue,  the  said  plaintiff 
will  pay  to  the  said  party  enjoined  such  damages,  not  exceeding 

the  sum  of dollars,  as  such  party  may  sustain 

by  reason  of  the  said  injunction,  if  the  said  Superior  Court 
finally  decide  that 'the  said  plaintiff  was  not  entitled  thereto. 

[Date.]  [Signatubes  and  Seals.] 

[Justification.] 

i  4287.  Mu«t  be  givoi.  An  injunction  order  is  inoperative 
until  the  undertaking  required  by  the  statute  be  given.**  But 
where  the  state,  or  the  people  of  the  state,  or  any  state  officer 
in  his  official  capacity,  or  any  county,  city,  or  town  is  plaintiff, 
no  undertaking  is  required.^ 

§  4288.  Form  of  bond.  The  proper  form  of  an  injunction 
bf.nd  is  to  auswer  all  damages  which  the  defendant  may  sustain 
in  consequence  of  the  injunction  being  granted.*^  The  statu- 
tory condition  is  that  the  plaintiff  will  pay  to  the  party  en- 
joined such  damages,  not  exceeding  an  amount  to  be  specified, 
as  such  party  may  sustain  by  reason  of  the  injunction,  if  the 
coiurt  finally  decide  that  the  plaintiff  was  not  entitled  thereto.®^ 

M  EUiott  V.  Osborne,  1  CaL  396. 

w  CaL  Ctode  Civ.  Pro.,  §  lOSa 

«  Beln  V.  Heath,  12  How.  (U.  8.)  108. 

M  Cal.  Code  Civ.  Pro..  §  629.  This  undertaking  is  required  whether 
the  Injunction  be  granted  upon  an  ex  parte  application  or  upon  an 
order  to  show  cause.    MoCracken  v.  Harris,  64  Cal.  81. 
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§  4830.  Exception  to  bond.  The  defendant  may  except  to 
the  sufficiency  of  the  sureties  within  five  days  after  the  under- 
taking is  filed.  If  he  fails  to  do  so,  he  is  deemed  to  have 
waived  all  objections  to  them.^*  When  excepted  to,  the  sureties 
must  justify  before  a  judge  or  county  clerk,  upon  notice  to 
defendant  of  not  less  than  two  nor  more  than  five  days,  in  the 
same  manner  as  upon  bail  on  arrest,  and  upon  a  failure  to 
justify,  at  the  time  and  place  appointed,  the  order  granting 
an  injunction  shall  be  dissolved.^ 

§  4840.  Order  of  injunction. 

ForfH  No.  1030, 

[Title.] 

To 

The  plaintiff  in  the  above-entitled  cause  having  commenced 

an  action  in  the  Superior  Court  of  the  state  of  California,  in 

and  for  the  said  county  of against  the  above- 
named  defendant,  and  having  prayed  for  an  injunction 
against  the  said  defendant,  requiring to  refrain 

from  certain  acts  in  said  complaint  and  hereinafter  more  par- 
ticularly mentioned.  On  reading  the  said  complaint  in  said 
action,  duly  verified  by  the  oath  of ,  and  it  satis- 
factorily appearing  to  me  therefrjm  that  it  is  a  proper  case 
for  an  injunction,  and  that  sufficient  grounds  exist  therefor, 
and  the  necessary  undertaking  having  been  given: 

It  is,  therefore,  ordered  by  me,  the  judge  of  said  Superior 
Court, ,  that  imtil  further  order  in  the  prem- 
ises, you,  the  said ,  and  all  your  counselors,  attor- 
neys, solicitors,  and  agents,  and  all  others  acting  in  aid  or 
assistance  of  you,  and  each  and  every  of  you,  do  absolutely 
desist  and  refrain  from  [here  state  acts  to  be  enjoined,  as  in 
subsequent  forms]. 

Dated  this day  of ,  IS . . 

A.  B.,  District  Judge. 

e2  Cal.  Gbde  OIt.  Pro.,  %  620. 

Old.  This  section  must  be  construed  to  mean  that  notice  of 
justification  must  be  given  to  the  defendant  of  not  less  than  two 
nor  more  than  five  days  after  the  filing  and  service  of  the  notice 
of  exception  to  the  deficiency  of  the  sureties,  and  the  plaintiff's 
sureties  must  Justify  within  five  days  after  said  notice  of  exception 
is  given,  or  the  injunction  will  be  dissolved  upon  motion.  McSberry 
V.  Mining  Co.,  97  Cal.  637. 
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§  4841.  Writ  of  injunction. 

Form  No.  10$!. 
[TiTLB.] 

The  People  of  the  state  of  California  to send  greeting: 

The  above-named  plaintiff  having  filed complaint 

in  our  Superior  Court  of  the  state  of ,  in  and  for 

the  county  of ,  against  the  above-named  defend- 
ant, praying  for  an  injunction  against  said  defendant,  requiring 

to  refrain  from  certain  acts  in  said  complaint 

and  hereinafter  more  particularly  mentioned.  On  reading  the 
said  complaint  in  this  action,  duly  verified  [if  affidavits  are 
used,  describe  them],  and  it  satisfactorily  appearing  to  said 
court  therefrom  that  it  is  a  proper  case  for  an  injunction 
and  that  sufficient  grounds  exist  therefor,  and  the  necessary 
and  proper  undertaking  having  been  given: 

We,  therefore,  in  consideration  thereof,  and  of  the  particular 
matters  in  the  said  complaint  set  forth,  do  strictly  command 
you,  and  each  and  every  of  you,  that  until  the  further  order 
of  said  court,  you  and  each  of  you,  your  and  each  of  your 
servants^  agents,  attorneys,  employees,  and  all  persons  acting 
under  the  control,  authority,  or  direction  of  you  or  either  of 

you  do  absolutely  refrain  from  and  desist  from  [here  state  acts 
to  be  enjoined]. 

[Tested,  dated,  and  sealed  as  other  writs.]  ^ 

I  4242.  Order  to  show  cauM,  and  restraining    order. 

Form  No.  1031. 

[Title.] 

On  the  complaint  of  the  plaintiff,  duly  verified  [and  upon 

the  affidavits  of and  ],  copies  of 

all  which  are  hereto  attached,  it  is  ordered  that  the  said  defend- 
ant show  cause  before  me  [or  before  this  court]  at , 

on  the day  of ,  18. .,  why  an  injunction 

should  not  be  issued  restraining  him  from  [here  state  acts  to 
be  enjoined],  and  for  such  other  and  further  relief  as  may 
be  just. 

And  it  is  further  ordered  that  said  defendant,  his  agents  and 
servants,  be  in  the  meantime  restrained,  and  he  the  said  de- 

•*  No  particular  form  Is  necessary  for  a  writ  of  injunction.  The 
substantial  thing  is  an  authentic  notification  to  the  defendants  of 
the  mandate  of  the  Judge,  which  they  must  then,  at  their  peril,  obey. 
^Summers  v.  Parish,  10  Cal.  347. 
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fendant  is,  and  each  of  his  agents  and  servants  are,  hereby 
forbidden  to  suffer  or  commit  any  of  said  acts  until  the  further 
order  of  the  court, 

[Date.]  [Signature  of  Judge.] 

§  4248.  Bestraining  order.  A  restraining  order  is  intended 
to  continue  only  until  the  propriety  of  granting  a  temporary 
injunction  can  be  determined.^  Whether  such  order  is  of 
force  without  an  undertaking  being  filed  has  been  questioned.^ 
We  think,  however,  that  the  Code  does  not  require  it.  The 
granting  of  such  orders  is  purely  within  the  discretion  of  the 
court,  and  doubtless  an  undertaking  may  be  required  as  a 
condition  of  its  allowance  in  cases  where  the  order  would  neces- 
sarily cause  loss  or  injury  to  the  defendant  if  the  right  to  an 

injunction  did  not  exist.  We  understand,  also,  that  it  is  the 
usual  practice  not  to  require  an  undertaking. 

f  45M4.  Injunction  order,  after  ordetr  to  show  cause. 

Form  No.  1033. 

[Title.] 
On  the  return  of  the  order  to  show  cause,  made  by  me  in 

the  above-entitled  action,  on  the day  of , 

18. .,  and  returnable  this  day  at  my  chambers  in 

[or  before  the  court],  after  hearing  A.  B.  for  the  plaintiff,  and 
C.  D.  for  the  defendant,  no  sufficient  cause  to  the  contrary 
being  shown:  Ordered,  that  the  said  order  to  show  cause  be, 
and  the  same  hereby  is,  made  absolute,  on  the  plaintiff  exe- 
cuting and  filing  a  written  undertaking  with  suffi- 
cient sureties,  in  accordance  with  the  statute,  to  the  effect  that 
he  will  pay  to  the  defendant  such  damages,  not  exceeding  the 

sum  of dollars,  as  he  may  sustain  by  reason  of 

the  injunction,  if  the  court  shall  finally  decide  that  the  plaintiff 
is  not  entitled  thereto.  And  it  is  further  ordered  that  the  said 
defendant,  and  his  agents  and  servants,  be  enjoined  and  re- 
strained [state  what  from]  until  the  further  order  of  the  court. 
[Date.]  [Signature  of  Judge.] 

65  Cal.  Code  Civ.  Pro.,  $  630;  Hicks  v.  Michael.  15  Oal.  109:  and 
see  San  Diego  Water  Co.  v.  Steamship  Co.,  101  Id.  2ia  The  vitality 
of  a  reetralning  order,  is  not  necessarily  or  even  usually  limited  by 
the  date  mentioned  in  it.    Miles  v.  Edwards,  6  Mont.  180. 

66  See  Harston's  Pr.,  note  to  If  5.^0.  **  The  statute  does  not  ex- 
pressly require  an  undertaking  as  a  condition  for  a  restrnlnlns:  order, 
although  this  court  has  said  one  oneht  to  be  required."  San  Diego 
Water  Co.  v.  Steamship  Co..  101  Cal.  216,  218. 
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§  4S45.  Injunctioii  after  answer.  An  injunction  ahall  not  be 
allowed  after  the  defendant  has  answered,  unless  upon  notice^ 
or  upon  an  order  to  show  cause;  but  in  such  case  the  defendant 
may  be  restrained  until  the  decision  of  the  court  or  judge 
granting  or  refusing  the  injunction."  But  when  the  answer 
to  a  bill  for  an  injunction  denies  all  the  equity  of  a  bill,  a 
preliminary  injunction  should  not  be  granted.^ 

I  4246.  Notice  of  motion  for  lnjQnetion.w 

Form  No.  1034, 

[Title.] 

To ,  defendant's  attorney: 

Please  take  notice  that  on  the  complaint  in  this  action  [and 

the  afBdavits  of and ,  copies  of  which 

are  hereto  attached],  the  undersigned  will  move  the  court,  at  the 

[courtroom],  at ,  on  the day  of , 

18 . . ,  at o'clock,  A.  M.,  or  as  soon  thereafter  as  counsel 

can  be  heard,  for  an  injunction  to  restrain  the  defendant,  his 
agents  and  servants,  from  [state  for  what  the  injunction  is 
required],  and  for  such  oth»  or  further  order  as  may  be  just. 

[Date.]  [Signature.] 

I  4d47.  Notice  to  be  given.  Notice  of  an  application  by 
plaintiff  for  an  injunction  must  be  given  for  the  length  of  Hirae 
presiribed  by  the  California  Code  of  Civil  Procedure,  section 
1005,  that  is  to  say,  five  days  before  the  time  appointed  for 
th(!  hearing,  if  the  court  be  held  in  the  same  district,  other- 
wise ten  days,  unless  the  court  prescribe  a  shorter  time.  If 
given  for  a  shorter  time,  and  the  defendant  does  not  appear, 
ho  may  treat  an  injunction  thus  obtained  as  granted  without 
notice,  and  move  to  dissolve  the  same  under  section  6327°  An 
application  for  an  injunction  should  contain  a  description  of 
the  property  sought  to  be  protected  by  the  decree,  together 
with  appropriate  allegations  of  the  danger  or  loss  impending^* 

•7  CaL  Code  Civ.  Pra,  §  528;  N.  Y.  Code,  §  609. 

«8  Crandall  v.  Woods,  6  Cal.  449. 

» Under  Montana  Olvll  Practice  Act  an  application  for  a  tem 
porary  injunction  is  a  motion  for  an  order.    Fabian  v.  OolUns,  2 
Mont  510. 

70  Johnson  v.  Wide  West  M.  Co.,  22  Cal.  479. 

71  BlaclLbnm  v.  Stannard,  5  Law  Rep.  250. 
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§  4248.  Statements  in  motion  against  violation  of  covenant 
to  build. 

Form  No,  1035. 

From  erecting  upon  [describe  the  land]  any  brewery  or 
slaughter-house.''* 

§  4248.  Joint  interest.  Where  the  joint  interest  of  the  par- 
ties to  a  contract  in  its  subject-matter  has  not  commenced, 
the  court  will  not,  on  the  allegation  of  one  party  that  he  is 
injured  by  the  acts  of  the  others,  interfere  by  injunction  again&t 
the  latter.*^ 

§  4260.  Service.  As  a  general  rule,  an  injunction  restraining 
a  party  from  giving  his  services  can  not  be  granted.''*  But  a 
distinguished  vocalist  was  enjoined  from  singing  in  a  certain 
theater  in  violation  of  her  contract  with  the  management  of 
another.*"* 

i  4261.  Specific  breaches.  In  an  action  to  enjoin  for  breach 
of  covenant,  the  injunction  will  only  be  extended  to  breaches 
as  to  which  the  plaintiffs  show  that  they  require  protection. 
General  words  prohibiting  any  act  and  breach. of  the  covenants 
should  not  be  inserted;  for  the  court  does  not  without  necessity 
presume  there  will  be  a  violation  of  the  covenants,'^®  Where 
the  breaches  of  an  agreement  are  numerous,  and  from  the  nature 
of  the  case  the  plaintiff  would  be  able  to  give  evidence  of  but 
few  of  them,  he  may  be  allowed  an  injunction.'^  Thus  a 
covenant  to  stop  all  trains  at  a  certain  station  will  be  enforced 

72  For  another  form,  see  Mann  y.  Stephens,  15  Sim.  38  Eng.  Gh.  377. 

78  Sloo  V.  Law,  1  Blatchf .  512. 

74  Fredericks  v.  Mayer,  13  How.  Pr.  571. 

76Lumley  v.  Wagner,  1  De  Gex,  M.  &  G.  604;  13  Eng.  L.  &  Bq. 
252;  overruling  Kemble  v.  Kean,  6  Sim.  333;  and  to  same  effect,  see 
Carter  v.  Ferguson,  58  Hun,  569;  McOaul  v.  Braham,  16  Fed.  Rep. 
37;  but  see  contra,  Sanqulrico  y.  Benedetti,  1  Barb.  315;  Hamblln 
V.  Dinneford,  2  Edw.  Ch.  529;  and  see  Fredericks  v.  Mayer,  13 
How.  Pr.  571;  Cort  v.  Lassard,  18  Oreg.  221;  17  Am.  St.  Rep.  726; 
Publishing  Co.  v.  Telegraph  Co.,  83  Ala,  498. 

76  Earl  of  Mexborough  v.  Bower,  7  Beav.  127.  Injunction  to  re- 
strain breach  of  covenant.  See  Amerman  v.  Deane,  132  N.  Y.  355; 
28  Am.  St  Rep.  584;  Wertheimer  v.  Circuit  Judge,  ^  Mich.  56. 

77  Niagara  Falls  Intern.  Bridge  Co.  v.  Great  Western  Railroad  Co., 
39  Barb.  212. 
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by  injunction.^  But  an  injunction  will  not  be  granted  to 
enforce  or  protect  an  illegal  contract.'^ 

i  485S.  Agatnat  rMnuning  laraetloe  after  haTlng  aold  tftMrinaegi 

Form  No.  lojd. 
From  practicing  aa  an  attorney  or  solicitor  in  any  part  of 

,  either  in  his  own  name  or  the  name  of  any  other 

person;  and  from  endeavoring  to  induce  any  persons  who  were 
the  clients  of  A.  &  B.  to  cease  or  abstain  from  employing  B. 
&  C.  as  their  attorneys  or  solicitors,  and  to  cease  the  practice 
of  the  law  in  any  manner  in  the  said  town  of 

f  4263.  Covenants  of  trade.  If  a  party  covenants  that  he 
will  not  cany  on  his  trade  within  a  certain  distance,  or  in  a 
certain  place,  within  which  the  other  party  carries  on  the  same 
trade,  a  court  of  equity  will  restrain  the  party  from  breaking 
the  agreement  so  made.^  But  this  is  allowed  because  of  the 
utter  uncertainty  of  any  calculation  of  damages.^^  So  if  the 
contract  names  a  penalty,  injunction  can  not  be  granted,  but 
the  party  aggrieved  must  sue  for  the  penalty,  even  if  defendant 
be  insolvent.®^  Not  so  in  England.®*  A  contract  not  to  engage 
or  practice  in  a  business  is  violated  by  acting  as  an  employee  in 
such  business,  and  such  violation  will  be  enjoined.^  Contracts 
in  restraint  of  trade  were  regarded  with  great  disfavor  by  the 
common  law.^  But  the  doctrine  aa  generally  held  is  limited 
to  this:  that  a  covenant  not  to  exercise  a  trade,  etc.,  anywhere, 
is  void,  but  a  covenant  against  the  same,  limited  to  a  reasonable 
extent  of  district,  within  which  competition  would  be  possible, 
is  valid.^    A  distinction  has  been  drawn  between  a  trade  and 

7S  Lindsay  v.  Ot.  N.  R.  R.  Co.,  19  Bng.  L.  A  Bq.  87;  S.  O.,  10 
Hare,  664. 

7»  Bennett  y.  Am.  Art  Union,  5  Sandf .  631 ;  Mott  v.  United  States 
Trust  CJo.,  19  Barb.  568. 

so  2  Story's  Eq.  Jur.,  f  722a;  Giles  v.  Hart,  5  Jur.  (N.  S.)  1881; 
Whittaker  v.  Howe,  3  Beav.  394;  1  Johns.  (Bng.)  446. 

SI  2  Story's  Bq.  Jur..  §  722a. 

92  Vincent  v.  King,  13  How.  Pr.  23a 

88  See  Giles  v.  Hart.  5  Jur.  (N.  S.)  1381;  Nlchola  ▼.  Stretton,  7 
Beav.  42. 

84  Bolfe  V.  Rolfe,  15  Sim.  90. 

85  See  2  Pars,  on  Gont.  254,  n. 

86  2  Pars,  on  Gont.  254;  and  see  Martin  v.  Murphy,  129  Ind.  464; 
Nat.  Benefit  Go.  v.  Hospital  Go;,  45  Minn.  272;  Lewis  v.  (Miner* 
129  N.  Y.  227;  26  Am.  St  Rep.  516. 

Vol.  m — 8 
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a  profetision;^^  and  in  this  case  a  covenant  not  to  practice  law 
in  Great  Britain  waa  held  yalid^  though,  not  without  some 
hesitation.  A  covenant  against  violation  of  the  law  and  policy 
of  the  state^  for  example^  the  Sunday  Law^  should  be  peculiarly 
favored.^ 

S  4254.  Against  carrying  on  bU8in«88  forbidden  by  lease. 

Form  No.  1037, 

From  carrying  on  the  hardware  business^  or  selling  hardware 

in  the  store  No street,  in    the  city  of 

;  and  from  conducting  therein  any  business  other 

than  [state  what]. 

f  4856.  Inoonsistent  reliefs  —  injunction  lies.  A  landlord  can 
not  demand  an  injunction  against  a  breach  of  covenant,  in 
the  same  action  in  which  he  demands  a  forfeiture  of  the  lease. 
Such  reliefs  are  inconsistent.®*  In  chancery,  a  bill  for  injunc- 
tion in  such  case  must  waive  forfeiture  and  penalty .•^  For 
violation  of  the  covenant  in  a  lease  not  to  use  the  demised  prem- 
ises for  certain  purposes,  injunction  lies;®*  and  so  even  if  it  is 
a  mere  matter  of  taste.®*  But  a  covenant  to  carry  on  a  particu- 
lar business  can  not  be  enforced  by  injunction.*®  But  the 
tenant  may  be  restrained  from  doing,  or  permitting  anything 
to  be  done,  which  will  prevent  the  premises  from  being  used 
for  such  purposes.**  A  covenant  or  agreement  restricting  the 
use  of  any  lands  or  tenements,  in  favor  of  other  lands,  creates 
an  easement,  without  regard  to  any  priority  or  connection  of 
title  or  estate  in  the  two  parcels  or  their  owners.*^ 

S  4250.  Against  removing  fixtures. 

Form  No,  1038, 

Prom  removing  or  causing  to  be  removed  from  the  premises 
hereinafter  described  any  outhouse,  shed,  building,  or  addition, 

87  Whlttaker  v.  Howe,  3  Beav.  394. 

88  Dodge  V.  I^ambert,  2  Bosw.  578. 

89  Linden  v.  Hepburn,  3  Sandf .  068;  S.  C,  5  How.  Pr.  188. 

80  Boteler  v.  Marmaduke,  3  Atk.  457. 

81  Dodge  V.  Lambert,  2  Bosw.  570;  Howard  v.  Ellis,  4  Sandf.  808; 
Oonsolldated  Goal  Go.%.  Schmlsseur,  135  III.  371. 

82  Steward  v.  Winters,  4  Sandf.  Gh.  590. 
88  Hooper  v.  Broderick,  11  Sim.  49. 

84  Id. 

86  Whatman  v.  Gibson,  9  Sim.  196;  Schreiber  v.  Greed,  10  id.  85; 
Mann  v.  Stephens,  15  id.  377;  Broower  v.  Jones,  23  Barb.  158; 
Olbert  V.  Peterler,  88  id.  48a 
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timber,  building  materials^  or  fixtures  of  any  kind  or  character, 

aaid  prenuses  are  known  ha ,  at ,  and 

described  as  follows  [description]. 

f  4257.  msnse  of  premiMs.  A  tenant  will  be  restrained 
from  pulling  down  a  house  leased  to  him  and  buildiDg  another 
on  its  site,  against  the  will  of  his  landlord,  without  regard  to 
the  question  whether  such  change  would  be  an  improvement 
or  an  injury  to  the  premises.^  An  injunction  will  not  be 
granted  to  a  landlord  to  restrain  tenants  from  removing  a 
house,  upon  the  ground  that  the  security  for  the  rent  will  be 
impaired  by  the  removal,  even  though  there  is  an  express  cove- 
nant in  the  lease  that  the  buildings  on  the  land  shall  stand 
as  security  for  the  rent,  imless  it  appears  that  by  the  removal 
of  the  building  the  security  will  be  left  inadequate.*^ 

$  4268.  Bemoval  of  crop.  Where  the  petition  set  forth  a 
lease  and  contract  to  pay  in  kind,  a  refusal  to  pay  rent,  and 
an  allegation  of  removing  the  crop  with  intent  to  defraud  the 
plaintiff  of  his  rent,  and  a  prayer  for  injunction,  it  was  held 
that  the  injunction  could  not  issue,  unless  plaintiff  averred  the 
insolvency  of  defendant,  or  an  inability  to  make  the  rent  on 
attachment  or  execution.** 

S  4259.  Against  underletting. 

Form  No.  JOJQ. 

For  granting  or  making,  or  contracting  to  grant  or  make, 
any  lease,  under-lease,  or  assignment  of  any  part  of  the  prem- 
ises [designating  them]  demised  by  E.  F.  to  G.  H.,  by  a  lease 

dated  on  the day  of ,  18 . . ,  and  from 

granting  or  conveying  the  same  in  any  manner  or  form,  or 
by  any  means. 

«s  Smyth  v.  Carter,  18  Beav.  78.  Injunction  will  lie  to  restrain 
a  mortgairor  from  removing  fixtures  from  the  mortgaged  premises. 
Dutro  V.  Kennedy,  9  Mont.  101.  Injunction  against  removal  of 
buildings.  See  Stowell  t.  Waddingham,  100  Gal.  7;  Miller  v.  Wad- 
dingham,  91  id.  377. 

97  Perrlne  v.  Marsden,  34  Gal.  14. 

M  Gregory  v.  Hay,  3  Gal.  334.  One  who  has  title  to  a  growing 
crop  can  enjoin  another  who  is  insolTent  from  harvesting  and 
T'^moTing  it    West  v.  Smith,  51  Gal.  32d. 
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i  4260.  Against  transfer  of  stock  by  corporation. 

Form  No.  1040. 
From  selling  or  transferring  or  issuing  other  stock  therefor 

to  one  "A.  B.^^  or  to  any  other  person^ shares  of 

the  capital  stock  of  the company,  which  is  stand- 
ing   on    the    books  of    the  said  company  in  the   name   of 

;  and  the  said  company  in  like  manner  to  be 

restrained  from  permitting  or  making  any  sale,  by  public  auc- 
tion or  otherwise,  of  said  stock,  or  any  part  thereof,  or  from 
transferring  the  same  on  the  books  of  said  company,  in  any 
manner  or  by  any  means,  or  at  all. 

S  4261.  Corporation  suspended.  An  injunction  to  suspend 
the  general  and  ordinary  business  of  a  corporation  shall  not 
be  granted  except  by  the  court  or  a  judge  thereof;  nor  shall 
it  be  granted  without  due  notice  of  the  application  therefor 
to  the  proper  oificers  or  managing  agent  of  the  corporation, 
except  when  the  people  of  the  state  are  a  party  to  the  pro- 
ceedings.'®  But  this  rule  does  not  prevent  a  preliminary  in- 
junction from  being  granted  against  a  hydraulic  mining  com- 
pany restraining  it  from  depositing  its  tailings  and  other  mining 
debris  in  natural  water-courses,  by  which  such  refuse  material 
is  washed  down  upon  the  land  of  another,  although  the  same 
is  granted  without  notice  to  the  corporation.^^  A  court  of 
equity  has  no  jurisdiction  over  corporations  for  the  purpose  of 
restraining  their  operations  or  winding  up  their  concerns. 
Such  court  may  compel  the  officers  of  the  corporation  to  ac- 
count for  any  breach  of  trust,  but  the  jurisdiction  for  this 
purpose  is  over  the  officers  personally,  and  not  over  the  cor- 
poration.*®^ 

9»  Cal.  Code  Civ.  Pro.,  §  531 ;  N.  Y.  Code,  $  224. 

100  Golden  Gate  Con.  M.  Co.  v.  Superior  Court.  65  Cal.  187;  Hobbs 
V.  Amador,  etc.,  Can.  Co.,  66  Id.  161. 

101  Neall  V.  Hill,  16  Cal.  145;  76  Am.  Dec.  508;  Sodete  Pranoalse, 
etc.  V.  The  Fifteenth  District  Court,  etc.,  Cal.  Sup.  Ct.,  Dec.  11, 
1878;  consult  People  v.  Sturtevant,  9  N.  Y.  263;  50  Am.  Dec.  536: 
People  V.  The  Mayor,  10  Abb.  Pr.  144;  Roberts  v.  The  Mayor,  5 
Id.  47;  Appleby  v.  The  Mayor,  15  How.  Pr.  428;  MoCaflPerty  v. 
Glazier,  10  Id.  476;  People  v.  The  Mayor,  9  Abb.  Pr.  254:  People 
V.  Fla^^,  7  Id.  179.  As  to  restraining^  the  payment  of  dividends, 
see  Carpenter  v.  N.  Y.  &  N.  H.  R.  R.,  5  Abb.  Pr.  279;  Carlisle  v. 
S.  E.  R.  R.  Co.,  1  Mac.  &  Gor.  689. 
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S  4868.  Fany  right.  A  ferry  owner  prevented  from  obtain- 
ing a  renewal  of  his  license,  either  by  the  incompetency  or 
refusal  of  the  supervisors  to  act  in  the  premises^  has  a  right  to 
an  injunction  to  restrain  another  party  from  running  &  ferry 
under  an  illegal  license  granted  by  the  county  judge,  within 
a  mile  of  the  first-established  ferry.*^ 

f  4868.  Forsign  corporations.  The  courts  of  New  York  will 
not  grant  injunctions  to  suspend  the  corporate  franchises  of 
a  foreign  corporation.****  Nor  will  they,  upon  motion  for  a 
preliminary  injunction,  decide  a  question  involving  a  forfeiture 
of  corporate  rights,  unless  it  appear  from  the  papers  that  serious 
injury  will  follow  the  refusal.*^  But  directors  may  be  re- 
strained from  committing  fraudulent  acts  charged.'^ 

i  4864.  Laying  out  road.  An  order  of  a  board  of  supervi- 
sors, laying  out  a  road,  which  is  unconstitutional  and  null  and 
void  upon  its  face,  does  not  affect  or  cloud  the  title  to  the  land 
over  which  it  passes,  and  an  injunction  will  not  be  granted  to 
restrain  the  carrying  of  the  order  into  effect,  but  the  party 
will  be  left  to  his  remedy  at  law.*^ 

$  4865.  Bailroad  oompany.  When  a  railroad  company  is  au- 
thorized to  construct  a  road  and  to  take  private  property,  upon 
the  performance  of  certain  conditions  precedent,  their  entry 
for  such  purposes  is  a  proper  subject  for  an  injunction,  if 
the  condition  is  not  performed.*^  An  injunction  has  been 
granted  to  prevent  a  change  of  the  gauge  of  a  railroad.*** 

102  Chard  r.  Stone,  7  Cal.  117:  and  see  Railroad  Co.  v.  Jones,  111 
Penn.  St.  204;  56  Am.  Rep.  260:  Town  of  Golconda  v.  Field.  108  111. 
419. 

108  Way  T.  Keyport  Steamboat  CJo.,  16  Abb.  Pr.  320. 

104  People  T.  Harlem  Bridge  Co.,  1  Abb.  Pr.  (N.  8.)  169.  A  ppp^ 
Uminary  Injunction  against  a  forelfni  corporation  may  be  served  by 
leaving  with  the  agent  designated  to  receive  service  of  process,  a 
copy  of  the  writ  showing  the  original,  and  explaining  Its  contents, 
and  delivering  to  him  a  copy  of  the  complaint.  Canal  Co,  v.  Su- 
perior Ct.,  66  Cal.  311. 

lOBHowe  V.  Deuel,  43  Barb.  505. 

i«I^each  V.  Day,  27  Cal.  643;  see,  also,  Cal.  Olv.  Code,  f  3428, 
subd.  7. 

107  Bonaparte  v.  Camden  A  Amboy  R.  R.  Co.,  Baldw.  206. 

los  Columbus,  etc.,  R.  R.  Co.  v.  Indianapolis,  etc.,  R.  R.  Co.,  6 
McLean,  460. 
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i  4266.  Stock,  sale  not  enjoined.  The  trustees  of  a  mining 
corporation  will  not  be  enjoined  from  selling  stock  for  unpaid 
assessments,  in  cases  where  the  assessment  is  levied  for  the 
purpose  of  paying  the  proper  and  legal  expenses  of  the  com- 
pany, if  the  assessment  does  not  exceed  the  amount  allowed  by 
law.i^ 

S  4267.  In  creditors'  suits  —  ag^ainst  selling  and  conveying 
property. 

Form  No,  1041, 
From  selling  or  conveying,  by  deed  or  otherwise,  the  follow- 
ing-described property  [describe  it],  or  selling,  conveying,  or 
otherwise  transferring  or  incumbering  any  real  or  personal 
property  held  by  you  in  trust,  or  otherwise  acquired,  received, 
or  obtained  from,  by,  or  through  [state  how,  or  through  whom, 
showing  trust  property  or  otherwise]. 

S  4268.  Collecting  money.  Under  the  ordinary  injunction 
in  a  creditor's  suit,  it  is  a  contempt  to  collect  money  earned  be- 
fore service  of  the  injunction,  and  apply  it  to  debts  contracted 
for  family  supplies.*^^ 

S  4269.  Execution.  A  court  of  equity  will  take  jurisdiction 
of  a  bill  for  an  injunction,  filed  by  attaching  creditors  of  an 
insolvent,  to  restrain  proceedings  on  execution  against  the 
property  attached  under  a  judgment  against  the  debtor,  in  favor 
of  another,  alleged  to  have  been  obtained  by  fraud,  where  all 
the  material  allegations  of  the  bill,  except  fraud,  are  admitted."^ 
It  would  be  requiring  the  creditors  to  do  a  vain  act  to  compel 
them  to  await  their  judgment  at  law  and  a  return  of  execution, 
when  it  is  admitted  that  the  only  effect  would  be  a  return  of 
nulla  bona,  and  the  property  attached  would  in  the  meantime 
haye  passed  to  innocent  purchasers  on  execution  sale  under  the 
judgment.**^ 

iw  SuUivan  v.  Triunfo  G.  &  S.  M.  CJo.,  29  Cal.  585. 

noTaggard  v.  Talcott,  2  Edw.  Oh,  628.  The  oollectlon  of  notes 
obtained  by  fraud  may  be  enjoined.  Hardy  v.  Nat.  Bank,  46  Kan. 
88. 

111  Heyneman  v.  Dannenberg.  6  Cal.  376;  65  Am.  Dec.  519. 

112  1(1.  Action  to  enjoin  sale  under  an  execution,  see  Roth  v. 
Insley,  86  Cal.  134;  Porter  v.  Jennings,  89  id.  440;  Grlesby  v. 
Schwartz,  82  Id.  279:  Wllhelm  v.  Woodcock,  11  Oreg.  518:  Parsons 
V.  Hartman,  25  Id.  547;  42  Am.  St.  Rep.  803. 
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{  4870.  Executors  and  ftdmlxxUtrators.  Afli  injunction  may 
be  granted  at  the  instance  of  parties  claiming  to  be  preferred 
creditors  of  an  estate^  to  prevent  an  executor  or  administrator 
from  making  distribution  of  assets^  or  removing  them  beyond 
the  jurisdiction  of  the  court."* 

I  4871.  ICay  proceed  to  Judgment.  It  seems  that  the  debtor 
would  not  be  prevented  by  it  from  proceeding  to  judgment,  in 
a  suit  commenced  before  the  injunction.^^^  Nor  is  his  act,  in 
suing  for  a  trespass,  of  itself  a  breach  of  the  injunction.^^^ 

I  4JS78.  HovatioxL  Merely  carrying  into  effect,  by  procuring 
novation,  a  previous  assignment  of  a  right  of  action,  is  not  a 
breach  of  the  injunction  in  a  creditor's  suit.*** 

S  4878.  Against  transferring  assets. 

Form  No.  1042. 

From  selling,  assigning,  transferring,  pledging,  or  otherwise 
disposing  of  any  of  his  property,  except  what  is  by  law  exempt 
from  execution;  or  from  in  any  manner  interfering  therewith 
until  the  further  order  of  the  court. 

I  4874.  Fraudulent  disposition  of  proper ly.  An  injunction 
may  be  granted  restraining  fraudulent  disposition  of  property.**^ 
But  an  injunction  granted  for  this  purpose  can  not  restrain  the 
defendant  from  disposing  of  his  property  in  a  proper  manner, 
but  only  from  doing  so  with  intent  to  defraud  his  creditors.**® 
And  an  injunction  was  modified**®  by  inserting  the  words  "  with 
intent  to  defraud,"  etc.,  but  quaerCy  whether  this  is  not,  as  far 
as  movables  are  concerned,  a  mere  brutum  fulmen}^    An  offer 

lis  Green  v.  Hanberry,  2  Brock.  Marsh.  403;  compare  Wilson  v. 
Barstable.  1  Cranch  C.  G.  384. 

114  Parker  v.  Wakeman,  10  Paige  Ch.  485. 

lis  Hudson  V.  Plets,  11  PaJge  Ch.  180. 

lis  Richardson  v.  Rust,  0  Paige  Oh.  243;  to  similar  effect  Is  Ire- 
land V.  Smith,  3  How.  Pr.  244. 

117  Reubens  v.  Joel,  13  N.  T.  488;  Malcom  v.  Miller,  6  id.  466; 
Pomeroy  v.  Hlndmarsh,  5  id.  438;  Dickinson  v.  Benham,  10  Abb. 
Pr.  391;  Lee  v.  Goss,  126  Ind.  102. 

lis  Brewster  v.  Hodges,  1  Duer,  610. 

119  See  25  Barb.  408. 

lao  As  to  transfer  of  property  generally,  see  Reubens  v.  Joel.  13 
N.  Y.  488,  402;  overruling  Mott  v.  Dunn,  10  How.  Pr.  225;  see 
Moran  v.  Dawes,  Hopk.  365.  Of  specific  personal  property.  Erp- 
stein  V.  Berg,  13  How.  Pr.  02;  Furniss  v.  Brown,  8  Id.  63;  but  see 
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to  sell  goods  is  not  a  yioktion  of  an  injunction  against  the  sale 
or  parting  with  the  control  of  them^  but  it  may  be  good  cause 
for  appointing  a  receiver.^^ 

f  4275.  Against  traxuif  erring  negotiable  paper. 

Form  No,  1043. 

Irom  indorsing^  assigning^  or  in  any  way  transferring  [de- 
scribe note  or  bill]  a  promissory  note  drawn  by  A.  B.  in  favor 

of  the  above-named  C.  D.  for  dollars  in  gold 

coin^  bearing  date  the  day  of  ,  18. ., 

and  payable months  after  said  date,  and  accepted  by 

the  said  CD. 

S  4276.  Negotiable  eecuritiee.  If  an  action  for  an  equitable 
set-oflE  is  maintainable,  an  injunction  lies  to  prevent  one  party 
who  holds  a  negotiable  note  from  disposing  of  it.^** 

I  4277.  To  restrain  prooeedinge  %t  law  —  on  contract. 

Form  No.  1044. 

To  restrain  the  defendant  from  proceeding  further  in  his 
action  at  law  against  the  above-named ,  upon  the 

bond  of  the  said  A.  B.,  dated  the day  of ^ 

18. .,  and  from  instituting  or  proceeding  in  any  new  or  other 

action  at  law  upon  such  bond;  and  from  commencing  any  action 

or  actions  against  the  plaintiff  for  the  recovery  of  [designating 

the  alleged  debt.] 

S  4278.  Against  bringing  suit.  An  order  of  injunction^ 
whereby  the  bringing  of  an  action  is  restrained,  will  be  re- 
versed, notwithstanding  an  injunction  bond  has  been  given.*^ 
The  prosecution  of  a  suit  at  law  against  the  heirs  is  not  a  viola- 
tion of  an  injunction  restraining  the  creditor  from  bringing  suit 
against  the  executors  for  the  debt.*^  The  common  order  for 
an  injunction  in  an  interpleading  suit  is  irregular,  if  it  does  not 

28  Barb.  642.  As  to  transfer  of  stock.  People  v.  Parker  Vein  Oo.„ 
10  How.  Pr.  187. 

121  Tyler  v.  Poppe,  4  Edw.  Ch.  430. 

122  Schieffelln  v.  Hawkins,  1  Daly.  289;  Osborne  v.  Bank  of  United 
States,  9  Wheat.  738.  As  to  the  transfer  of  bonds,  notes,  etc.,  see 
State  of  Illinois  v.  Delafield,  8  Paige  Ch.  527;  2  Hill,  177;  approved 
in  Farmers',  etc.,  Bank  v.  Butchers',  etc..  Bank,  16  N.  Y.  137;  (» 
Am.  Deo.  678;  Ingram  v.  Smith  83  Cal.  234. 

JWKing  V.  Hall,  5  Cal.  82. 

la*  Dale  V.  Rosevelt,  1  Paige,  35. 
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nuike  the  isfiuing  of  the  injunction  dependent  on  the  payment 
of  the  money  into  court.^^  When  tne  commencement  oi  au 
action  is  stayed  by  injunction  or  statutory  prohibition,  the  time 
of  the  continuance  of  such  injunction  or  prohibition  is  no  part 
of  the  time  limited  for  the  commencement  of  the  action.^^ 

I  4870.  Bnjolning  eonnael.  In  an  action  brought  to  restrain 
proceedings  at  law,  it  is  improper  to  enjoin  the  counsel  em- 
ployed in  those  proceedings,  unless  something  more  is  alleged 
against  him  than  the  prosecution  of  his  client's  rights.^^ 

I  4280.  WhasL  injunction  liee.  An  injunction  operates  to  re- 
strain not  only  the  party  enjoined,  but  other  courts  on  the 
ground  of  judicial  comity.^*  An  injunction  can  not  be  granted 
affecting  the  rights  and  interests  of  parties  who  have  no  oppor- 
tunity of  being  heard,  and  who  are  not  secured  by  such  bond  as 
would  compensate  them  for  the  injury  and  loss  they  might  sus- 
tain in  case  the  writ  was  improperly  issued. ^^  Injunction 
should  never  be  permitted  to  issue  when  it  is  even  suspected 
that  it  will  be  prostituted  to  the  unworthy  purpose  of  delaying, 
vexing,  and  harassing  suitors  at  law  in  the  prosecution  of  their 
claims.**^  Fraud  and  collusion  in  procuring  the  Circuit  Court 
to  exercise  jurisdiction  of  an  action  is  good  ground  for  granting 
an  injunction  to  restrain  its  prosecution.***  Proceedings  will 
not  be  restrained  in  any  state  court  having  jurisdiction  in  law 
and  equity  so  that  full  iustice  can  be  done  therein.***    One 

las  Pauli  v.  Von  Melle,  8  Sim.  327.  Particular  cases  in  which  in- 
junctions to  restrain  the  prosecution  of  actions  have  been  granted 
or  refused.  Nixdorff  v.  Smith,  16  Pet.  132;  Gaines  v.  Nicholson, 
9  How.  (U.  S.)  356;  Towne  v.  Smith,  1  Woodb.  &  M.  115;  Fremont 
r.  Merced  Mining  Co.,  1  McAll.  267;  Kelley  v.  KHess,  68  Cal.  210: 
Peterson  v.  Weissbein,  70  id.  423;  Bergen  v.  Jeffries,  80  Ala.  249; 
Fielding  v.  Lucas,  87  N.  T.  197;  Mills  v.  Seed  Co.,  65  Miss.  391;  7 
Am.  St.  Rep.  671;  see  Gal.  Civ.  Ck)de,  I  3423,  subd.  1. 

IM  Cal.  Code  Civ.  Pro.,  fi  366. 

12T  Lord  Wellesley  v.  Barl  of  Mornington,  11  Beav.  180;  Davis  ▼. 
Mayor  of  New  York,  1  Duer,  461. 

i»  Engels  Y.  Lubeck,  4  Cal.  31. 

ia0  Patterson  v.  Tuba  County,  12  Cal.  106.  , 

180  Truly  v.  Wanser,  6  How.  (U.  &)  141. 

ui  Sawyer  ▼.  Gill,  3  Woodb.  A  M.  97;  Van  Vleeck  t.  Clark,  88 
Barb.  316;  24  How.  Pr.  190. 

m6  Sandf.  612;  Bennett  y.  Leroy,  5  Abb.  Pr.  166;  S.  C,  14  How. 
Pr.  178;  but  see  26  Barb.  631;  Conover  v.  The  Mayor,  5  Abb.  Pr. 
410;  generally,  Tarrant  t.  Quackenboss,  10  How.  Pr.  244;  Chappell 
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District  Court  has  no  jurisdictiou  to  enjoin  a  judgment  ren- 
dered in  another  District  Court.  The  fact  that  the  judge  of 
the  court  where  the  judgment  sought  to  be  enjoined  was  ren- 
dered is  disqualified  from  sitting  in  the  case  does  not  constitute 
an  exception  to  the  rule.^**** 

S  4d81.  Against  entering  oonfeMion  of  Judgment. 

Form  No.  1045. 

From  entering  up  judgment  on  a  warrant  of  attorney  [or 
statement  of  confession],  executed  by  the  plaintiff  to  the  de- 
fendant [or  otherwise  naming  the  parties  J,  and  dated  on  or 
about  the day  of >  18. .,  and  from  com- 
mencing any  proceedings  thereon. 

i  4282.  Adequate  reanedy  at  law.  A  court  of  equity  will  not 
enjoin  the  execution  of  a  judgment  at  law,  upon  grounds  of 
which  the  party  might  have  availed  himself  to  defeat  the 
action  at  law.***  Where  a  bill  in  chancery  was  filed  for  the 
purpose  of  enjoining  a  judgment  at  law,  obtained  upon  a  prom- 
issory note,  and  the  bill  did  not  allege  that  adequate  relief 
could  not  be  had  at  law,  nor  did  it  show  the  necessity  of  in- 
terference by  a  court  of  equity  to  obtain  a  discovery,  the  bill 
must  be  dismissed.**  An  injunction  will  not  be  sustained  to 
stay  proceedings  under  a  judgment  obtained  by  neglect  of  a 
party  or  counsel,  where  if  the  neglect  were  excusable  full  relief 
might  have  been  had  on  motion  in  the  original  action. **•  Where 
a  party  failed  to  obtain  the  proper  certificate  of  the  referee,  re- 
lying on  verbal  assurance  of  the  attorney  on  the  other  side 
that  he  would  agree  to  a  statement,  such  party  can  not  be  con- 
sidered free  from  fault  and  negligence,  and  he  is  not  in  a  posi- 
tion to  invoke  the  aid  of  a  court  of  equity  to  enjoin  a  judgment 
obtained  against  him.**'' 

v.  Potter,  11  Id.  366;  Van  Wa^enen  v.  La  Farjre,  13  Id.  16;  Mott  v. 
XT.  S.  Trust  Co.,  19  Barb.  569;  see  f  4230,  ante. 

iM  Flaherty  v.  Kelly,  51  Cal.  145.  Enjoining  prosecution  of  suit 
In  foreign  jurisdiction.  See  Snook  v.  Snetzer,  25  Ohio  St.  516; 
Wilson  V.  Joseph,  107  Ind.  490;  Pickett  v.  Ferguson,  46  Ark.  177; 
55  Am.  Rep.  545. 

184  Truly  V.  Wanzer,  5  How.  (U.  S.)  141. 

135  Hungerford  v.  Slgerson,  20  How.  (T.  S.)  156. 

iM  Borland  v.  Thornton,  12  Oal.  440. 

187  Phelps  T.  Peabody,  7  Cal.  50. 
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i  4283.  Attadiment  creditors.  A  prior  attaching  creditor, 
whose  attacnment  has  been  levied  on  the  personal  property  of 
the  defendant^  c^n  not  alter  the  recovery  ol  a  judgment  be 
enjoined  from  selling  the  property  attached,  under  execution, 
at  the  suit  of  a  junior  attaching  creditor,  unless,  for  a  sujBi- 
cient  consideration,  he  has  bound  himself  to  the  junior  attach- 
ing creditor  not  to  do  so  but  to  pursue  some  other  course,  to 
depart  from  which  would  result  in  irreparable  mischief  to  the 
plaintiff.^ 

f  4284.  Bxeeutioii,    aale    undw.      An    injunction    may    be 
granted  against  levying  an  execution  upon  particular  articles 
not  properly  subject  to  it,  although  it  may  not  be  proper  to 
enjoin  all  proceedings  on  the  execution.**^    Courts  of  equity 
are  ever  ready  to  grant  relief  from  sales  made  upon  their  de- 
crees, where  there  has  been  irregularity  in  the  proceedings,  ren- 
dering the  title  defective,  as  well  when  the  purchaser  or  parties 
interested  have  been  misled  by  a  mistake  of  law  as  to  the  opera- 
tion of  the  decree  as  when  they  have  been  misled  by  a  mistake  of 
fact  as  to  the  condition  of  the  property  or  estate  sold,  provided 
application  be  made  to  them  in  suits  in  which  such  decrees  arc 
entered  within  a  reasonable  time,  and  the  relief  sought  will  not 
operate  to  the  prejudice  of  the  just  rights  of  others.**®    The 
nature  and  extent  of  the  relief  in  such  caaes  are  matter  resting 
very  much  in  the  sound  discretion  of  the  court.     As  a  general 
rule,  the  purchaser  will  be  released  and  a  resale  ordered,  or 
such  new  or  additional  proceedings  directed  as  may  obviate  the 
objections  arising  from  those  originally  taken,  when  the  conse- 
quences of  the  mistake  are  such  that  it  would  be  inequitable, 
either  to  the  purchaser  or  the  parties,  to  allow  the  sale  to  stand. 
But  when  the  relief  is  sought  in  one  action  from  a  purchase 
made  upon  a  mistake  of  law  as  to  the  eflfect  of  ai  decree  ren- 
dered in  another  action,  it  seems  that  the  ordinary  rule  as  to 

lasDomec  v.  Steams,  30  Oal.  114.  As  to  necessity  of  a  special 
clause  restralninsr  confession  of  jud$;ment,  etc.,  compare  McCredie 
T.  Senior,  4  Palgre,  378;  Ross  v.  Clussman,  3  Sandf.  676:  Fenner  v. 
Sanborn,  37  Barb.  610. 

i»  Sawyer  v.  Gill,  3  Woodb.  A  M.  07.  Particular  cases  where  In- 
junctions against  proceedinfirs  on  execution  have  been  granted  or 
refused.  Amis  v.  Meyers,  16  How.  (U.  8.)  492;  Downer  v.  Brackett, 
21  Vt  590;  Front  v.  Gibson.  1  Cranch  C.  O.  389;  Baker  v.  Glover* 
2  id.  682;  and  cases  cited  in  $  4280,  ante. 

140  Goodenow  v.  Ewer,  16  Cal.  470;  76  Am.  Dec.  640. 
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mifitake  of  law  should  apply,  and  from  such,  courts  of  equity 
seldom  relieve."^  A  sherift"  may  be  enjoined  from  selling  real 
property  belonging  to  the  wife  under  an  execution  against  the 
husband.^** 

S  4285.  Execution  and  Judgment  Told.  If  a  judgment  upon 
which  an  execution  issues  ana  the  execution  itself  are  void  upon 
their  face,  an  injunction  will  not  be  granted  to  restrain  a  sale 
of  property  levied  on  under  the  execution,  or  the  issuing  of 
any  other  execution  on  the  judgment.^^  A  complaint  to  enjoin 
the  sale  of  property  under  an  execution,  and  the  issuance  of 
another  execution  on  the  judgment,  is  devoid  of  equity,  which 
only  avers  that  the  judgment  and  execution  are  void  on  their 
face,  and  the  insolvency  of  one  of  the  defendants.***  The  im- 
proper issuance  of  a  second  execution  is  no  ground  for  equitable 
interference.  Such  irregularities  must  be  corrected  by  the  court 
issuing  the  writ. 

§  4286.  Injury  irreparable.  Defendant,  as  coroner  and  act- 
ing sheriff,  levied  on  and  advertised  for  sale  all  the  right,  title, 
and  interest  of  T.  in  certain  horses  and  cattle  in  the  hands  of 
a  receiver  appointed  in  a  suit  between  J.  and  T.,  aa  partners; 
it  wai»  held  that  the  plaintiff  was  not  entitled  to  an  injunction 
restraining  the  sale,  unless  the  injury  would  be  irreparable,  and 
this  must  appear  by  a  clear  showing  of  plaintiff's  right  to  the 
property  and  defendant's  insolvency.***^ 

I  4287.  Judgments,  when  enjoined.  All  proceedings  to  en- 
join judgments  must  issue  from  the  court  having  the  control 
of  such  judgment.**®  To  authorize  the  interposition  of  a  court 
of  chancery  to  enjoin  a  judgment  at  law,  on  the  ground  of  newly- 
discovered  facts,  the  proceedings  must  be  taken  by  the  defend- 
ant in  the  judgment  at  law.***^  Courts  of  equity  will  not  in- 
terfere to  enjoin  a  judgment  not  manifestly  wrong,  simply  be- 

141  Goodenow  v.  Ewer,  16  Cal.  470;  76  Am.  Dec.  640. 

i^Alverson  v.  Jones  and  Bogardus.  10  Oal.  9;  70  Am.  Dec.  689: 
see,  also.  Englund  v.  Lewis,  25  Cal.  337;  Ford  v.  Rlgby,  10  id.  449; 
and  Plxley  v.  Huggins.  15  id.  127. 

148  Sanchez  v.  Garriaga»  31  Cal.  170. 

144  Id. 

145  More  V.  Ord,  15  Oal.  206. 

146  Gorham  v.  Toomey.  9  Cal.  77;  see  Flaherty  v.  Kelly,  51  Id.  146. 

147  Mulford  V.  Cohn,  18  Cal.  42. 
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cause  of  a  defect  in  the  evidence.*^  They  will  only  interfere  to 
enjoin  a  judgment  at  law  rendered  against  a  party  by  reason 
of  fraud  or  accident^  unmixed  with  any  fault  or  negligence  of 
himself  or  his  agents.  Any  fact  which  clearly  proves  it  to  be 
against  conscience  to  execute  a  judgment  at  law,  and  of  which 
a  party  could  not  have  availed  himself  in  a  court  of  law,  or  of 
which  he  might  have  availed  himself  at  law,  but  was  prevented 
by  fraud  or  accident  unmixed  with  fault  or  negligence  in  him- 
self or  his  agents,  will  authorize  a  court  of  equity  to  restrain  the 
adverse  party  by  injunction  from  availing  himself  of  the  judg- 
ment obtained  at  law.**®  Where  a  verdict  has  been  obtained  at 
law  against  a  defendant,  and  he  has  neglected  to  apply  for  a 
new  trial  within  the  time  appointed  by  the  proper  court  of  law, 
courts  of  equity  will  not  entertain  a  bill  for  an  injunction  on  the 
ground  that  the  original  demand  was  unconscientious.*"**  If 
a  party  enters  judgment  for  too  much,  or  before  the  whole 
amount  is  due,  it  is  not  conclusive  but  only  prima  facie  evi- 
dence of  fraud  to  avoid  the  judgment.***  Proceedings  upon  a 
judgment  may  be  enjoined  as  to  a  part,  and  allowed  to  proceed  as 
to  the  residue.*"  A  bill  to  enjoin  proceedings  upon  a  judgment 
at  law  is  not  in  general  considered  an  original  bill.**^'  If,  how- 
ever, new  parties  are  introduced,  and  different  interests  involved, 
it  will  be  regarded  as  being  to  that  extent  an  original  bill.*"* 

I  4888.  Kortgage  Hen.  Plaintiff  has  a  deed  of  property 
from  H.  and  P.     Subsequently  N".,  execution  creditor  of  H.  and 

i«  Pico  V.  Sunol,  6  Oal.  2W, 

14*  Marine  Ins.  Co.  v.  Hodirson,  7  Cranch,  332;  Truly  v.  Wanzer, 
5  How.  (U.  S.)  141;  Kelley  v.  Kriess.  68  Cal.  210;  Rosenberger  v. 
Bowen,  84  Va.  660;  Johnson  v.  Christian,  128  U.  S.  374;  Thompson 
V.  Loughlin,  91  Cal.  313.  A  plaintiff  who  obtains  Judgment  In 
Tlolatlon  of  his  written  stipulation  on  file  dismissing  the  action 
may  be  restrained  by  the  court  in  which  judgment  was  obtained 
from  enforcing  it    McLeran  v.  McNamara,  55  Cal.  508. 

iBO  Phelps  V.  Peabody,  7  Cal.  50. 

isi  Patrick  v.  Montader,  13  Cal.  442;  overruling  Taaffe  v.  Joseph- 
son.  7  Id.  356. 

issDunlap  v.  Stetson,  4  Mason,  349.  Particular  cases  in  which 
proceedings  on  Judgments  have  been  restrained.  Swan  v.  Bank  of 
United  States,  2  Brock.  Marsh.  293;  Greenleaf  v.  Maher,  2  Wash. 
O.  C.  398. 

IBS  Simms  v.  Guthrie,  9  Cranch,  19,  25;  Dunn  v.  Clarke,  8  Pet  1; 
Williams  V.  Byrne,  Hempst  472. 

154  Id. 
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P.,  causes  the  sheriff  to  levy  on  the  property.  Plaintiff  files  his 
bill  to  restrain  the  sale^  as  casting  a  cloud  on  his  title.  The 
court  below  found  plaintiff's  deed  to  be  in  effect  a  mortgage; 
it  was  held  that  the  bill  must  be  dismissed;  that  the  purchaser 
at  the  sheriff's  sale  would  only  acquire  the  interest  of  the  judg- 
ment debtors  H.  and  P.;  that  plaintiff's  rights,  as  mortgagee, 
would  be  unaffected  by  the  sale^  and  hence  there  is  no  neces- 
sity for  equity  to  interfere  in  his  behalf.^*  Plaintiff  purchased 
certain  property  under  a  sale  on  a  decree  foreclosing  a  mortgage 
executed  by  one  Pender,  to  which  decree  all  persons  in  interest 
were  parties,  among  them  defendants  here.  The  interest  of 
defendants  Wemple  and  Pender  was  foreclosed  in  the  usual 

form.  Plaintiff  seeks  to  enjoin  a  sale  of  the  premises,  under  a 
decree  in  favor  of  Wemple  against  Pender,  to  enforce  a  mechan- 
ic's lien.  Plaintiff  was  not  a  party  to  the  suit  of  Wemple  v. 
Pender,  and  has  not  yet  got  a  sheriff's  deed;  it  was  held  that 
an  injunction  does  not  lie;  that  plaintiff  is  but  the  purchaser  of 
an  equity,  the  decree  of  foreclosure  not  cutting  off  the  rights  of 
the  mortgagor,  Pender;  that  he,  being  entitled  to  possession 
imder  the  sheriff's  deed,  and  also  having  the  equity  of  redemp- 
tion, could  dispose  of  this  right,  and  it  might,  under  our  stnt- 
ute,  be  sold  for  his  debts;  that  if  he  chose  to  recognize  the 
validity  of  Wemple's  lien,  or  its  enforcement,  or  sale  under 
judgment,  plaintiff  can  not  complain,  his  rights  not  being  af- 
fected by  the  proceedings,  as  he  was  not  a  party .**^ 

I  4d89.  New  trial.  Where  a  party  moves  for  a  new  trial  and 
fails,  he  can  not  on  the  same  facts  go  into  equity  to  enjoin 
the  judgment  rendered  ;*^^  nor  in  any  case  where  the  remedy  by 
motion  in  the  other  court  is  amplej***  or  the  facts  were  known 
and  might  have  been  interposed  as  a  defense.^* 

iM  Purdy  V.  Irwin,  18  Cal.  350. 

iM  Maeovlch  v.  Wemple,  16  Cal.  104.  Injunction  restraining  fore- 
closure sale.  See  Quinby  v.  Slipper,  7  Wash.  St.  475;  38  Am.  St 
Bep.  889:  Davis  v.  Hinohcliffe.  7  Wash.  St.  IftD:  McCormick  v. 
Riddle,  10  Mont.  467:  Archbishop  v.  Shlpman,  69  Oal.  586;  Buell 
V.  Sav.  Union,  65  id.  292. 

15T  CoUins  V.  Butler,  14  Cal.  223. 

iMImlay  v.  Carpentier,  14  Cal.  173;  Aldrich  v.  Stephens.  40  id. 
676. 

iWBeaudry  v.  Felch,  47  Oal.  183;  Railroad  Co.  v.  Barrett,  nS 
Or.  601;  Clark  v.  dapp,  14  R.  I.  248;  Pisher  v.  Greene,  5  Col.  641; 
Crim  V.  Handley,  94  U.  S.  652.    As  to  what  a  bill  or  complaint  for 
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I  4M0.  PuxehAM  mozMy  of  land.  An  injunction  will  not 
lie  to  restrain  the  collection  of  a  judgment  against  the  plaintiff, 
on  the  ground  that  the  judgment  was  for  a  balance  of  pur- 
chaae  money  of  land  under  covenant  for  a  good  title,  while  in 
fact  the  grantor  had  no  title  so  long  as  the  purchaser  against 
whom  the  judgment  was  taken,  and  who  seeks  to  enjoin  it,  re- 
maios  in  poeseseion.^^  A  bill  in  chancery  filed  by  the  purchaser 
of  land  against  his  vendor  to  restrain  the  collection  of  pur- 
chase money,  upon  the  two  grounds  of  want  of  title  in  the 
vendor  and  his  subsequent  insolvency,  without  charging  frauA 
or  misrepresentation,  can  not  be  sustained.^*^  Relief  will  not 
be  given  on  the  ground  of  fraud,  unless  it  be  made  a  distinct 
allegation  in  the  bill,  so  that  it  may  be  put  in  issue  in  the 
pleadings.^^ 

I  4891.  Vendor's  lien.  A  vendor  of  real  estate  made  a  con- 
veyance of  it  to  the  vendee,  leaving  a  balance  of  the  purchase 
money  unpaid.  The  vendee  afterwards  mortgaged  the  same 
property  to  a  third  person,  who  knew  of  the  vendor's  claim  for 
unpaid  purchase  money.  The  vendor  brought  an  action  at 
law  against  the  vendee,  obtained  judgment  for  the  balance  due, 

issued  execution,  and  sold  the  interest  of  the  vendee  in  the 
property.  The  mortgagee  afterwards  foreclosed  his  mortgage, 
and  was  about  to  sell  the  property.  The  purchaser  at  the  pre- 
vious sale  obtained  an  injunction  to  stay  the  sale,  which  was 
afterwards  dissolved  by  the  court,  on  the  ground  that  he  had 
purchased  merely  the  vendee's  equity  of  redemption,  as  the  sale 
was  subject  to  the  rights  of  the  mortgagee;  it  was  held  that 
this  judgment  of  the  court  below  was  correct,  and  that  the 
claim  of  the  purchaser  to  be  subrogated  to  the  equitable  lien 
of  the  vendor,  if  available  at  all,  must  be  asserted  in  a  separate 
equitable  action.^** 

I  4292.  Void  Judgment  by  dsfault.  If  a  judgment  by  de- 
fault be  void,  because  of  the  absence  of  the  seal  of  the  District 
Court  to  the  summons  issued  in  the  action  in  which  the  judg- 
ment was  entered,  or  because  of  a  defect  in  the  certificate  of  the 

new  trial  must  show,  see  Mulford  ▼.  Ck>hn,  18  Gal.  46;  French  v. 
Gamer,  7  Port.  552;  Duncan  v.  Lyon,  3  Johns.  Gh.  351. 

ISO  Jackson  v.  Norton,  6  Gal.  187. 

161  Patton  V.  Taylor,  7  How.  (U.  S.)  132. 

leaid. 

iss  Allen  v.  Phelps,  4  Gal.  256. 
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flheriff  of  the  service  of  summons  and  copy  of  complaint,  or 
because  of  irregularities  of  the  clerk  in  entering  the  judgment, 
an  injunction  to  restrain  the  enforcement  thereof  does  not  lie.^^ 
If  such  judgment  be  not  Yoid,  but  merely  irregular,  because 
of  the  defects  named,  and  the  defects  can  be  reached  by  motion 
before  judgment,  or  on  appeal,  then  the  complaint  here  to 
enjoin  the  enforcement  of  the  judgment  should  aver  that  plain- 
tiff has  paid  the  claim  for  the  recovery  of  which  the  action  was 
brought,  or  that  he  has  a  valid  defense  to  the  same.*"^ 

I  4893.  Whtti  injimetion  will  not  lie.  An  injunction  will 
not  be  granted  to  perpetually  enjoin  the  collection  of-,  a  judg- 
ment upon  the  ground  of  fraud,  where  the  judgment  was  upon 
default,  and  granted  more  relief  than  the  plaintiff  was  entitled 
to  take  from  the  action.  The  remedy  is  by  appeal,  and  if  void 
upon  its  face,  the  remedy  is  by  motion  in  the  court  in  which 
it  is  rendered.*^  Where  in  suit  before  a  justice  of  the  peace, 
defendant  answers  disputing  plaintiff's  claim,  and  afterwards, 
on  a  day  set  for  trial  —  plaintiff  being  present,  but  defendant 
absent,  and  no  one  appearing  for  him  —  the  justice  renders 
judgment  for  plaintiff,  without  evidence,  and  "by  default," 
as  the  docket  reads>  it  was  held  that  if  the  justice  erred  in  his 
judgment,  either  upon  the  merits  or  as  to  form,  the  remedy  is 
by  appeal,  and  that  such  error  can  not  be  corrected  by  bill 
in  equity  to  set  aside  the  judgment  and  enjoin  execution  and 
sale  thereon.**^ 

I  4894.  Against  prooeedingni  at  law  —  ^eetment. 

Form  No.  1046, 

To  restrain  the  defendant   from  proceeding 

further  against  the  plaintiff ,  in  this  action  com- 
menced against  him  in  the  Superior  Court  of  the  state  of 

for  the  county  of ,  for  the  recovery 

of  the  possession  of  [describe  the  premises],  and  also  from  in- 
stituting any  action  or  proceeding  in  any  new  or  other  action 
at  law  for  the  recovery  of  the  possession  of  said  premises,  or 
any  part  thereof,  either  in  said  court  or  in  any  other  court. 

iM  Logan  V.  Hlllegass,  16  Oal.  200;  Gregory  v.  Ford,  14  id.  141; 
73  Am.  Dec.  639;  Gibbons  v.  Scott.  15  Gal.  286;  Ghipman  v.  Bowman, 
14  id.  157. 

i»Id. 

iM  Murdock  v.  De  Vries,  37  Cal.  527. 

i«7  Hunter  v.  Hoole,  17  Gal.  418;  Gomstock  v.  Glemens,  19  id.  77. 
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I  4895.  Equitable  matter.  An  injunction  to  stay  an  eject- 
ment suit  until  matter  of  equity  can  be  examined  will  not  be 
allowed,  except  upon  condition  that  judgment  in  the  ejectment 
be  entered.^^  Where  a  right  to  real  estate  has  been  satis- 
factorily established  at  law,  a  court  of  equity  will  interfere  by 
injunction  to  prevent  further  litigation,  without  inquiring  par- 
ticularly what  number  of  trials  in  ejectment  have  been  had.^^ 

I  4206.  Oraln  crop  aa  realty.  In  an  action  for  the  posses- 
sion of  land  on  which  was  standing  a  crop  of  unharvested  grain, 
and  to  set  aside  a  conveyance  on  the  ground  of  fraud,  it  was 
held,  first,  that  the  grain  crop  was  part  of  the  land,  and  plain- 
tiffs were  entitled  thereto  if  entitled  to  recover  the  land;  and, 

second,  that  an  order  made  by  the  court  pendente  lite,  restrain- 
ing defendants  from  alienating  or  incumbering  the  land  during 

the  litigation,  and  appointing  a  receiver  to  take  possession,  har- 
vest, and  preserve  the  grain  crop,  was  properly  made.^^** 

I  4897.  Introduction  of  evidoncc.  Defendants,  claiming  title 
under  a  Mexican  grant,  and  a  patent  issued  upon  its  confirma- 
tion by  the  United  States,  bring  ejectment  against  plaintiffs  for 
certain  premises  in  their  occupation;  plaintiffs,  claiming  as 
United  States  pre-emptioners,  then  file  their  bill  in  the  same 
court  to  enjoin  defendants  from  introducing  in  evidence  or  using 
the  survey,  plat,  or  patent,  on  the  trial  of  the  ejectment,  until 
the  determination  of  an  action  averred  to  be  pending  in  the 
United  States  Circuit  Court,  by  the  United  States  against  de- 
fendants and  others  claiming  with  them,  to  annul  the  survey, 
plat,  and  patent,  on  the  ground  of  fraud  in  the  survey,  and  in 
procuring  the  patent,  the  bill  also  averring  such  fraud;  it  was 
held  that  injunction  does  not  lie;  that  the  patent,  until  set  aside, 
is  conclusive  evidence  of  the  validity  of  the  grant,  of  its  recogni- 
tion and  confirmation,  and  also  of  the  regularity  of  the  survey, 
and  of  its  conformity  with  the  decree  of  confirmation;  and  that 
defendants,  claiming  to  be  pre-emptioners  upon  land  of  the 
United  States,  have  no  standing  in  court  to  resist  the  patent.^^* 

I  4898.  BMtraining  execution.  After  judgment  for  the 
plaintiff  in  ejectment,  brought  for  nonpayment  of  rent,  the  de- 

i«s  Turner  v.  American  Baptist  Missionary  Union,  5  McLean,  344. 
i»  Craft  V.  Lathrop,  2  Wall.  Jr.  C.  O.  103. 

170  Corcoran  v.  Doll,  35  Cal.  476. 

171  Ely  V.  Friable,  17  Cal.  250. 
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f  endant  can  not  show,  in  a  bill  of  equity  brought  to  restrain  the 
execution  of  the  judgment,  that  the  rent  ought,  under  the  stipu- 
lations of  the  lease,  to  have  been  reduced  in  amount."^ 

f  4299.  Title  acquired  pendente  lite.  Kelief  will  be  granted 
by  way  of  injunction  in  equity,  where^  the  tenant  has^  pend- 
ing the  suit,  acquired  a  title  paramount  to  that  of  the  demand- 
ant, if  he  can  not  avail  himself  of  it  as  a  defense  to  the  original 
suit  at  law,  or  can  not  after  recovery  maintain  an  action  to- 
regain  possession.^^' 

I  4300.  Who  may  enjoin.  A  stranger  to  the  title  of  real 
property,  though  in  possession,  can  not  go  into  equity  and  en- 
join the  purchasers  and  owners  thereof  from  setting  up  and 
enforcing  their  title,  on  the  ground  that  it  was  fraudulently  and 
illegally  acquired  by  them  of  a  third  person  who  does  not  com- 
plain. Having  no  title  himself,  it  is  immaterial  to  him  whether 
he  be  evicted  by  such  purchasers  or  their  vendor.^^*  The  fact 
that  suit  in  ejectment  has  been  commenced  against  the  judg- 
ment debtor  by  the  real  owner  does  not  entitle  him  to  enjoin 
the  judgment.  He  can  only  avail  himself  of  the  covenants  of 
his  grantor  when  he  has  been  evicted,  unless  he  offers  to  sur- 
render the  land  to  his  grantor.  Neither  does  the  allegation  that 
the  purchaser  (plaintiff  in  equity)  has  put  valuable  improve- 
ments on  the  land,  and  that  he  has  paid  a  portion  of  the 
purchase  money,  and  that  his  grantor  and  judgment  creditor  ia 
insolvent  and  without  visible  property,  take  the  case  out  of  the 
rule.  One  who  is  the  owner  of  land,  and  in  possession  of  the 
same,  is  not  entitled  to  an  injunction  to  restrain  a  sheriff  from 
executing  a  writ  of  restitution,  issued  on  a  judgment,  rendered 
against  third  parties,  to  which  judgment  the  plaintiff  is  & 
stranger.*""^ 

f  4301.  Nuisances  —  ag^ainst  building  a  railroad  on  plaintiff'^ 
land. 

Form  No.  1047. 

Prom  entering  upon  any  part  of  the  lands  hereinafter  de- 
scribed, for  the  purpose  of  constnicting  a  railroad  thereon,  or 
from  laying  down  a  railroad  track  thereon,  or  from  maintaining 

1T2  Sheets  v.  Selden,  7  Wall.  416. 
IT8  Bright  ▼.  Boyd.  1  Story  C.  O.  478. 

174  Treadwell  v.  Payne,  15  Cal.  496. 

175  Tevifl  V.  Ellis,  25  Oal.  516;  Tomllnson  v.  Rublo,  16  id.  202.  dis- 
approved. 
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a  railroad  thereon^  or  running  cars  across,  over  or  upon  the  said 

land.     The   said  prenuses   are  known  as    ,   and 

bounded  and  described  as  follows  [description]. 

f  4302.  Condeiimation  of  land.  Where  the  statute  under 
wuicli  tlie  proceedings  for  the  condemnation  of  land  for  road 
purpo8es  is  taken  is  unconstitutional,  or  its  provisions  are  not 
strictly  pursued,  or  notice  is  not  given  to  the  owner  of  the  land, 
or  the  compensation  is  not  tendered  to  him,  a  perpetual  in- 
junction against  opening  the  road  will  be  granted."®  A  per- 
petual injunction  against  opening  a  road,  under  proceedings 
which  have  been  taken,  does  not  prevent  laying  out  a  road  at 
any  future  time  over  the  same  land,  whenever  the  proper  steps 
are  taken  to  acquire  the  right  of  way,  and  the  right  has  been 
secured.*"  Where  the  land  was  a  public  highway  subject  to  the 
public  use,  though  the  fee  was  in  the  plaintiff,  and  plaintiff  had 
never  received  compensation  for  the  use  of  the  land  by  a  rail- 
road w^hich  was  laid  thereon,  though  it  appeared  that  the  rail- 
road company  was  induced  to  construct  its  railroad  upon  said 
avenue  by  the  express  consent  and  license  of  the  plaintiff,  it  was 
held  that  plaintiff  was  not  entitled  to  an  injunction  to  restrain 
the  company  from  running  its  cars.*^ 

§  4303.  Against  laying  a  railroad  In  the  streets  of  a  city. 

Form  No.  1048. 

From  entering  into  or  upon  Montgomery  street,  in  said  city, 
for  the  purpose  of  laying  or  establishing  a  railroad  therein,  and 
from  digging  up  or  subverting  the  soil,  or  doing  any  other  act 
in  said  street  tending  to  obstruct  or  incumber  it,  or  to  prevent 
the  free  and  common  use  thereof,  as  the  same  have  been  hereto- 
fore enjoyed,  and  from  laying  down  any  ties  or  railroad  iron 
therein. 

S  4304.  Extension  of  railroad  track.  An  injunction  lies  at 
the  suit  of  the  people  to  restrain  a  railroad  company  from  laying 
an  extension  of  their  track  in  the  streets  of  the  city  without 
authority  of  law.*"^®    Or  to  lay  a  railroad  track  in  a  peculiar 

necurran  v.  Shattuck.  24  Cal.  431;  Payne  v.  Railroad  Co.,  46 
Fed.  Rep.  546;  Pratt  ▼.  Roseland  Ry.  Co.,  50  N.  J.  Bq.  150. 

iTTid.  As  to  trespasses  by  a  railroad,  see  Williams  v.  N.  Y.  C. 
R,  R.,  16  N.  Y.  Ill;  60  Am.  Dec.  651;  reversing:   S.  C,  18  Barb.  222. 

ITS  Murdook  v.  Prospect  Park,  etc.,  R.  R.  Co.,  10  Hun,  598. 

179  People  V.  Third  Ave.  R.  R.  Co.,  45  Barb.  63;  S.  C,  30  How. 
Pr.  121. 
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caae.^^  But  not  after  the  Legislature  has  granted  right  to  lay 
the  traek.181 

I  4305.  Public  nuiflances.      Public  nuisance  may  be  enjoined 

if  it  subjects  a  party  to  special  injury.^*^^    An  individual  may 

have  an  injunction  to  prevent  a  public  nuisance,  when  such 

nuisances  created  will  be  an  extraordinary  injury,  irreparable  in 

damages,  or  irremediable  at  law,  or  produce  a  multitude  of 

suits.*®*    Or  the  same  may  be  restrained  on  application  of  the 

attorney-general.*®*    Where  a  bill  is  filed  by  the  people,  on  the 

relation  of  the  attorney-general,  to  enjoin  the  state  treasurer 

from  paying  money  out  of  the  treasury,  on  the  ground  of  the 

unconstitutionality  of  the  act  directing  the  treasurer  to  make 

the  payment,  and  the  court,  on  the  final  trial,  deny  the  injunc- 
tion, the  judgment  denying  the  injunction  shall  not  contain  a 

clause  adjudging  and  decreeing  that  the  treasurer  pay  over  the 

money  as  required  by  the  law.**     Injunction  lies  at  the  suit  of 

an  abutting  house-owner  to  enjoin  a  street  railroad  company 
from  leaving  snow,  which  it  removes  from  its  tracks,  heaped  up 
between  them  and  plaintiff's  premises  for  a  longer  period  than 

180  Dry  Dock  R.  R  Co.  v.  N.  Y.  &  Harlem  R.  R.  Co.,  30  How. 
Pr.  39. 

181  Sixth  Avenue  K  R.  Co.  v.  Kerr,  45  Barb.  138;  affirmed,  S.  C, 
28  How.  Pr.  382.  As  to  the  discontinuance  of  a  portion  of  a  rail- 
road track,  see  People  v.  Albany  &  Vt.  R.  R.  Co.,  11  Abb.  Pr.  136. 
As  to  the  nuisance  of  lands  appropriated  for  a  railroad,  see  Bostock 
V.  N.  S.  Ry.,  3  Sm.  &  Glflf.  283. 

182  Mllhau  V.  Sharp,  27  N.  Y.  611;  84  Am.  Dec.  314;  S.  C,  17  Barb. 
435;  S.  C,  9  How.  Pr.  102;  S.  C,  28  Barb.  228;  S.  C,  7  Abb.  Pr.  220; 
Woodruff  V.  North  Bloomfleld,  etc.,  Mln.  Co.,  1  West  Coast  Rep.  133. 

183  Parrlsh  v.  Stephens,  1  Oreg.  73;  Esson  v.  Wattler,  25  Id.  7.  It 
Is  held  that  the  extent  of  damage  does  not  aflPect  the  right.  Learned 
V.  Castle,  78  Cal.  454;  but  see  Bemhelmer  v.  Railway  Co.,  26  Abb. 
N.  C.  88.  The  complaint  must  show  special  damage  to  the  plain- 
tlflC,  and  facts  must  be  stated  to  show  that  the  apprehension  of 
Injury  is  well  founded.  Payne  v.  McKlnley,  54  Cal.  532;  and  see 
Nicholson  V.  Getchell,  66  id.  394;  Esson  v.  Wattler,  25  Oreg.  7.  An 
action  to  abate  a  nuisance  is  a  suit  In  equity,  and  an  injunction 
against  its  continuance  may  be  Issued  therein,  although  It  is  not 
specifically  prayed  for  In  the  complaint  McMenomy  v.  Band,  87 
Cal.  134. 

184  Davis  V.  Mayor  of  N.  Y.,  2  Duer,  663;  14  N.  Y.  506;  67  Am.  Dec. 
186;  Mechling  v.  Klttannlng  Bridge  Co.,  1  Grants  Ca.ses,  419;  People 
V.  Gold  Run,  etc.,  Min.  Co.,  66  Cal.  156. 

186  People  V.  Pacheco,  27  Cal.  227. 
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i%  reasonably  necessary  to  remoYe  it.^^  Whei^  a  plaintiff  has 
proYed  his  right  to  an  injunction  against  a  nuisance,  it  is  not 
for  the  court  to  inquire  how  the  defendant  con  best  remove  it. 
The  plaintiff  is  entitled  to  an  injunction  at  once,  unless  the 
removal  of  the  nuisance  is  physicially  impossible.  But  when 
the  difficulty  of  removing  the  injury  is  great,  the  court  will 
suspend  the  operation  of  the  injunction  for  a  time,  with  liberty 
to  the  defendant  to  apply  for  an  extension  of  time.*®'  Nothing 
can  be  restrained  as  a  nuisance  which  the  Legislature  has 
authorized.*^ 

§  4806  Bailroad,  when  a  nuisance.  A  railroad  may  be  a  nui- 
sance if  constructed  on  a  crowded  highway.**  The  establish- 
ment and  running  of  a  horse  railroad  in  a  public  street  imposes 
an  additional  burden  on  the  land,  and  may  be  enjoined  at  the 
suit  of  an  adjoining  proprietor  who  owns  to  the  middle  of  the 
street  —  that  is,  if  the  railroad  company  have  not  a  right  to  do 
so.***  But  where  the  fee  of  the  streets  is  in  the  city  where  they 
are  located,  and  the  city  has  full  power  to  control  and  regulate 
their  use,  a  court  of  equity  will  not,  at  the  suit  of  an  individual, 
enjoin  a  railway  company  from  operating  its  road  laid  in  the 
street  without  permission  of  the  city,  but  will  leave  the  redress 
to  the  city  authorities.*** 

188  Prime  v.  Twenty-third  Street  R.  R.  Co.,  1  Abb.  N.  a  68. 

1S7  Attorney-General  v.  Colney  Hatch  Lunatic  Asylum,  L.  B., 
4  Ch.  146u  As  to  injunctions  for  nuisances  generally,  see  McCX>rd 
V.  Iker,  12  Ohio,  387;  Spooner  v.  McConnell.  1  McLean,  337;  Webb 
V.  Portland  Mfg.  Co.,  3  Sumn.  189;  Bemis  v.  Upham,  13  Pick.  109; 
Bardwell  v.  Ames.  22  Id.  333;  6  Johns.  Ch.  439;  Prescott  v.  White,  21 
Pick.  344;  Attorney-General  v.  Lea's  Heirs,  3  Ired.  Bq.  301;  Davis  ▼. 
The  Mayor,  etc.,  14  N.  Y.  526;  67  Am.  Dec.  186;  Penniman  v.  N.  Y. 
Balance  Co.,  13  How.  Pr.  42;  see,  also,  Wl^r's  Appeal,  74  Penn.  St. 
230;  and  Oglesby  Coal  Co.  v.  Pasco,  79  111.  164.  S^v^eral  persons 
may  Join  in  the  prayer  for  injunction.  3  Sandf.  129.  n.;  Murray  t. 
Hay,  1  Barb.  Ch.  59;  Reid  t.  Glfford,  Hopk.  419.  Held  otherwise  in 
England.    Hudson  v.  Maddison,  12  Sim.  416. 

188  Davis  V.  The  Mayor,  etc.,  14  N.  Y.  506;  S.  C,  2  Duer.  668; 
67  Am.  Dec.  186;  State  v.  Nelson  County,  1  N.  Dak.  88;  26  Am. 
St.  Rep.  609;  but  see  Phoenix  v.  Comm'ra  of  Immigration,  1  Abb. 
Pr.  473,  474. 

is»  Davis  V.  The  Mayor,  14  N.  Y.  524;  but  see  id.  531;  67  Am.  Dec. 
186;  State  v.  Nelson  County,  1  N.  Dak.  88;  26  Am.  St.  Rep.  609; 
Hentz  V.  L.  I.  R.  R.  Co.,  13  Barb.  656;  Drake  v.  Hudson  R.  R.  R. 
Co..  7  id.  548,  556. 

ISO  Craig  V.  Rochester  City  ft  B.  R.  R.  Co.,  39  N.  Y.  404. 

191  Patterson  v.  Chicago,  etc.,  R.  R.  Co.,  75  111.  688. 
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f  4307.  Steam-engine.  An  injunction  may  be  issued  to  re- 
strain defendant  from  running  his  steam-engine  so  close  to 
plaintiff's  premises  as  to  jar  his  house.*®* 

§  4308.  The  same  —  another  form. 

Form  No.  1049. 

That  an  injunction  order  may  be  issued  by  this  court,  di- 
rected to  the  said  defendants  and  each  of  them,  their  agenti^, 
servants,  and  attorneys,  restraining  and  enjoining  them,  and 
each  and  every  of  them,  and  all  others  acting  in  aid  or  assistaiice 
of  them,  or  any  other  person  or  persons  whomsoever,  from  laying 
a  double  or  any  track  for  a  railway  in  Battery  street,  from 
Jackson  to  Bush  streets,  in  the  city  and  county  of  San  Fran- 
cisco, or  any  railway  whatever  in  said  Battery  street,  or  of 
breaking  or  removing  the  pavement,  or  in  any  other  manner  ob- 
structing the  said  street,  preparatory  to  or  for  the  purpose  of 
laying  or  establishing  any  railway  therein,  or  from  maintain- 
ing or  running  or  operating  a  railroad  therein.*^ 

§  4300.  Appropriation  of  a  public  street.  Wliere  plaintiff 
seeks  an  injunction  to  restrain  the  appropriation  of  a  public 
street,  on  the  ground  of  a  special  injury  to  him  by  preventing 
access  to  his  adjoining  lot,  he  should  specify  this  grievance  in 
his  complaint;  a  general  charge  that  the  work  will  be  specially 
injurious  to  him  is  not  sufficient.  But  if  no  motion  is  made 
to  require  the  plaintiff  to  reform  his  complaint  in  that  respect, 
and  no  objection  is  made  upon  the  trial  to  the  introduction  of 
evidence  tending  to  show  such  injury,  the  objection  will  be 
considered  as  waived.^^  The  breaking  up  of  the  street  of  a 
town  for  the  purpose  of  laying  gas-pipes,  without  lawful  au- 
thority, is  not  such  a  nuisance  as  will  be  enjoined  in  equity,  on 
an  information  at  the  rdlation  of  a  rival  gas  company.**^ 

§  4310.  Against  continuance  of  slaughter-house. 

Form  No,  1050. 

From  iising  or  occupying  a  building  erected  by  the  defend- 
ant C.  D.,  on  the  east  side  of  Harris  street,  between  Townsemd 
and  Brannan,  in  the  city  of  San  Francisco,  as  a  slaughter-house, 

i92McKeon  v.  Lee,  28  How.  Pr.  238;  compare  Mld(Ueton  v. 
Franklin,  3  Cal.  238;  McMenomy  v.  Band.  87  Id.  I'M. 

193  For  another  form,  see  People  v.  Sturtevant.  9  N.  Y.  2G3;  69 
Am.   Deo.   53a 

• 

iM  Wetmore  v.  Story,  22  Barb.  414;  S.  C.  3  Abb.  Pr.  2G2. 
10^  Attorney-General  v.  Cambridge  Consumers'  Gas  Co.,  L.  R.,  4 
Ch.  71. 
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^nd  from  slaughtering  any  animals  or  from  dressing  any  slaugh- 
tered animals  in  such  building,  and  from  permitting  the  build- 
ing to  be  used  as  a  slaughter-house  by  others. 

I  4811.  Bumlng  brick. 

Form  No.  losi. 

From  burning  or  manufacturing,  or  causing  to  be  burned  or 
manufactured,  bricks  on  a  certain  piece  of  land  or  premises  in 
the  defendant's  possession  [describe  premises],  situate  in  the 

town  of ,  in  the  county  of   ,  and 

whereon  is  erected  a  brick-kiln,  or  from  permitting  or  causing 
bricks  to  be  burned  or  manufactured  thereon. 

I  4318.  Against  erecting  and  to  coxn|Ml  remoTal  of  bulMlags. 

Form  No,  I0S2. 

From  continuing  the  erection  of  a  certain  projected  building 

on  the  garden,  grounds,  or  plat  of  ground,  described  as  follows 

[description],  or  any  part  thereof;  and  also  from  permitting  or 
allowing  such  part  of  said  building  as  has  already  been  erected 

on  said  described  garden  or  plat  of  ground  from  remaining 

thereon. 

f  4313.  Against  the  diTerslon  of  water. 

Form  No.  1053. 

From  diverting  the  waters,  or  any  part  thereof,  of  the  Ameri- 
can river,  at ,  so  that  the  whole  of  said  waters 

will  not  flow  down  its  natural  channel  to 

f  4314.  DiTorting  water.  Plaintiffs  file  their  bill  in  equity 
to  enjoin  defendants  from  divert fng  a  certain  quantity  of  the 
water  of  Bear  river,  alleging  that  their  right  to  one  thousand 
inches  of  the  water  of  that  stream,  as  against  defendants,  was 
adjudicated  in  a  formei;  action.  In  that  action,  which  was 
trespass  for  the  diversion  of  the  water,  it  was  alleged  that  this 
quantity  of  the  water  of  the  stream  had  been  appropriated  by 
the  plaintiffs  for  mill  purposes,  that  such  quantity  was  necessary 
to  their  use,  and  that  defendant  had  diverted  the  same,  to  their 
damage,  etc.  Plaintiffs  had  verdict,  and  judpnent  for  twenty- 
one  thousand  dollars  damages?;  it  was  held  that  the  averments 
are  insufficient  to  entitle  plaintiffs  to  an  injunction,  the  scope 
of  the  bill  being  simply  to  enforce  in  equitv  plaintiffs'  alleged 
right  to  one  thousand  inches  of  water,  on  the  sole  ground  that 
it  was  adjudged  as  their  right  in  the  former  suit.^**    That  an 

iM  McDonald  v.  Bear  River  &  Auburn  Water  A  Mining  Co.,  15 
Cal.  145. 
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injunction  to  reetrain  a  diversion  of  the  water  of  a  stream  by 
a  canal  in  Bhode  Island,  made  by  citizens  of  that  state,  whereby 
mills  in  Connecticut  are  injured,  may  be  granted  in  a  suit  ia 
the  Circuit  Court  for  the  district  of  Rhode  Island,  brought  by 
citizens  of  Connecticut,  the  owners  of  the  mill.**^ 

i  4815.  DiTonlon  for  irrigation.  The  construction  of  a 
reservoir  across  the  bed  of  a  ravine,  for  the  purpose  of  collect- 
ing the  water  flowing  down  the  same,  to  be  used  in  irrigating  a 
garden  or  fruit  trees,  gives  the  party  constructing  the  same  a 
vested  right  of  property  in  the  reservoir,  and  the  right  to  have 
the  water  flow  into  the  same,  of  which  he  can  not  be  divested 
by  persons  subsequently  entering  for  mining  purposes,  and  a 
court  of  equity  will  enjoin  miners  thus  entering  from  injuring 
the  reservoir  or  diverting  the  water  therefrom.^®®  When  there 
is  no  pretense  that  any  injury  was  occasioned  willfully  by  the 
defendant,  and  there  is  no  finding  of  unskillfulness,  an  injunc- 
tion will  not  issue  to  prevent  the  exercise  of  his  right  to  irrigate 
his  crops,  although  an  annoyance  or  injury  may  be  thereby 
occasioned  to  the  plaintiffs.*^** 

I  4316.  Percolating  water.  Where  plaintiffs  appropriated, 
possesi^ed,  and  used  a  spring  of  running  water  upon  land  which 
they  occupied;  and  defendants  dug  a  well  upon  adjoining  land 
occupied  by  them;  and  after  the  digging  of  the  well  the  spring 
dried  up,  though  there  was  no  visible  connection  between  the 
well  and  the  spring  —  the  flow  of  water  into  defendant's  land 
being  by  percolation,  it  was  held  that  plaintiffs  had  no  cause  of 
action  either  for  damages  or  injunction.^** 

§  4317.  Watearcoarse.  Injunction  will  lie  to  compel  defend- 
ants to  restore  the  waters  to  their  natural  beds  or  channels;*** 

lOTStiUman  v.  White  Rock  Manufacturing  Ck>.,  3  Woodb.  A  M. 
538.  Injunction  against  diversion  of  water.  See  Horsky  v.  Water 
Co.,  13  Mont  229;  City  of  Salem  Co.  v.  Mining  Co..  12  Oreg.  374, 
384.  Injunction  will  not  be  granted,  when.  See  McBroom  v.  Thomp- 
son, 25  Oreg.  659;  42  Am.  St  Rep.  806;  Wlntermute  v.  Water  Co., 
3  Wash.  St  727. 

iM  Rupley  V.  Welch,  23  Cal.  452. 

i»  Gibson  V.  Puchta,  83  Cal.  310.  Bnjolning  destruction  of  levee. 
See  Belcher  v.  Murphy,  81  Cal.  39;  Grimshaw  v.  Belcher,  88  id.  217. 

aoo  Mosier  v.  Caldwell,  7  Nev.  363. 

»i  Coming  V.  Troy  Iron  A  Nail  Co.,  6  How.  Pr.  89;  S.  C,  39 
Barb.  311. 


41  INJUNCTION.  §§  4318,  4319 

also  to  restrain  the  pollution  of  a  stream  by  which  the  fish  in 

ponds  built  by  plaintiff  were  killed.^^    Where  a  suit  is  brought 

to  test  the  question  as  to  the  priority  of  appropriation  of  water, 

a  prayer  for  an  injunction  to  prevent  futiire  injury  is  proper.*** 

Where  the  right  of  tho  use  of  running  water  is  based  upon 

appropriation,  and  not  upon  ownership  of  the  soil,  priority  of 
appropriation  gives  the  superior  right.'^^    Possession  or  actual 

appropriation  must  be  the  test  of  priority  in  all  claims  to  the 

use  of  water.** 

f  4318.  Against  flooding  mining  claim. 

Form  No.  1054, 

From  permitting  the  flood-gates  of  the  defendant's  reservoir 
to  be  open  in  such  a  manner  as  that  the  waters  therefrom  shall 

thereby  flow  the  said  plaintiff's  mining  claim  in 

canyon,  and  thereby  make  it  inconvenient  or  impossible  for 
plaintiff  to  work  said  mine. 

I  4819.  Watflir  for  mining  pnrposss.  A  complaint  alleging 
that  plaintiffs  had  for  a  long  time  conveyed  water  from  a  stream 
for  mining  purposes  by  means  of  a  ditch,  and  had  thus  acquired 
a  prior  right  to  the  enjoyment  and  use  of  the  water,  and  were 
in  the  peaceable  possession  thereof,  when  defendants  wrongfully 
diverted  the  same  and  deprived  plaintiffs  thereof,  and  were 
continuing  so  to  do,  is  sufficient  to  maintain  a  prayer  for  an 
injunction.**  Where  plaintiff  owns  a  mining  ditch  with  right 
of  way  for  it,  having  acquired  such  right  by  priority  of  location, 
the  court  should  not,  in  an  action  to  enjoin  another  party 
from  washing  it  away,  limit  the  plaintiff's  right  by  allowing  the 
ditch  to  be  washed  away  if  defendant  would  build  a  flume  or 
other  aqueduct  to  replace  it;  but  should  enjoin  the  washing  away 
of  the  ditch.*^    Nor  equitable  remedy  can  be  had  for  a  mere 

MS  Seaman  v.  Lee,  10  Hun,  607. 

205  Marins  v.  Bicknell,  10  Gal.  217;  consult  also  Olmsted  v.  Loomis, 
9  N.  T.  428;  Belknap  v.  Trimble,  3  Paige,  000;  Gardner  v.  Village 
of  Newburgh,  2  Johns.  Ch.  164;  7  Am.  Dec.  526;  Coming  r.  Troy 
Iron  A  Nail  Co.,  6  How.  Pr.  04;  Bruce  v.  Del.  &  Hnd.  Canal  Co.,  19 
Barb.  379;  see,  also,  Fairhayen,  etc.,  Co.  v.  Adamn,  46  Vt.  496. 

SM  Ophir  S.  M.  Co.  ▼.  Carpenter  4  Nev.  534;  97  Am.  Deo.  550. 

206  Kimball  v.  Gearhart,  12  Cal.  29;  Nev.  Co.,  etc.,  Canal  Co.  v. 
Kidd.  37  id.  288. 

9oe  Tuolumne  Waater  Co.  v.  Chapman,  8  Cal.  392;  and  see  Jatunn 
▼.  O'Brien,  89  id.  57;  AHen  v.  Water  Co.,  92  id.  13a 
907  Oregmry  v.  Nelson,  41  Cal.  278. 
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past  diversion  of  a  watercourse;  but  when  the  injury  is  con- 
tinuing, relief  may  appropriately  be  sought  in  equity.^**  Plain- 
tiffs are  owners  of  mining  claims  located  in  the  bed  of  a  creek, 
and  defendants  own  claims  situated  on  a  hill  in  the  vicinity. 
The  refuse  matter  washed  from  defendants'  claims  is  deposited 
on  plaintiffs'  claims  to  such  an  extent  as  to  render  the  working 
of  them  impracticable.  Plaintiffs'  claims  were  first  located,  and 
are  valuable  only  for  the  gold  they  contain;  it  was  held  that 
plaintiffs  are  entitled  to  damages  for  the  injuries  done  their 
claims  by  such  deposit,  and  to  an  injunction  against  the  same 
in  future;  that  the  enjoyment  of  their  claims  lies  in  the  use 
necessary  to  obtain  the  gold,  and  that  to  interrupt  this  use  is 
to  take  away  the  opportunity  to  enjoy,  and  defeat  the  object 
for  which  they  were  located  and.  taken  possession  of .^* 

i  4380.  Against  building  pier  or  wharf. 

Form  No.  105$. 

From  constructing,  or  causing  to  be  constructed,  a  certain 

wharf  at ,  whereby  vessels  can  not  enter  or  leave 

with  convenience  or  safety  at  plaintiff's  wharf,  which  wharf 

extends  from  the  foot  of   street  into  the  bay 

[or  state  facts  as  they  exist]. 

I  4321.  Commerce.  A  nuisance  injurious  to  the  commerce 
of  a  town  may  be  enjoined  at  the  suit  of  a  private  individual 
owning  property  in  such  town,  and  being  himself  engaged  in 
its  commerce.^*® 

%  4322.  Perry  rights.  An  injunction  to  protect  the  exclusive 
privilege  to  a  ferry  does  not  conflict  or  interfere  with  the 
right  of  a  boat  to  carry  passengers  or  goods  in  the  ordinary 
prosecution  of  commerce,  without  the  regularity  or  purpose  of 
ferry  trips;  that  remedy  applies  only  to  one  which  is  run  avow- 
edly as  a  ferry  boat.^** 

%  4323.  Obstructing  highways.  It  is  material  for  a  complain- 
ant suing  for  an  injunction  to  prevent  a  threatened  destruction 

208  Tuolnmne  Water  Co.  v.  Chapman,  8  CaJ.  392. 
ao9  Logan  v.  Driscoll,  19  Cal.  623;  81  Am.  Dec.  90. 

210  See  Works  v.  Junction  Hallroad,  5  McLean.  425. 

211  Conway  v.  Taylor,  1  Black,  603;  and  see  Hunter  ▼.  Moore,  44 
Ark.  184;  51  Am.  Bep.  589. 
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of  a  liyer  to  state  that  he  is  engaged  in  navigating  the  waters 
of  the  same.^^  A  bill  was  filed  to  restrain  a  railway  com- 
pany from  placing  an  obstruction  partly  on  a  public  way  and 
partly  on  the  land  of  the  plaintiff^  a  rival  railway  company,  so 

as  to  block  up  the  access  to  a  statioti  of  the  plaintiffs,  and 
alleged  that  the  injury  caused  by  the  continuance  of  the  ob- 
struction would  be  irreparable,  and  that  the  act  was  done  with- 
out any  color  of  title.  On  demurrer  it  was  held  that  this  was  a 
case  in  which  the  court  would  enjoin  trespass  by  a  stranger.*^* 
But  w  here  a  railroad  company  was  chartered  with  the  privilege 
of  running  its  road  from  such  a  point  within  an  incorporated 
city  as  the  city  officers  should  designate,  and  a  point  was  desig- 
nated, and  the  railroad  authorized  to  lay  its  tracks  along  certain 
streets,  it  was  held  that  no  public  nuisance  was  thereby  created, 
and  that  a  coupt  of  equity  would  not  entertain  a  bill  in  the  name 
of  one  or  mere  private  citizens  to  restrain  the  obstruction  of  a 
public  street,  where  no  private  injury  or  threatened  injury  was 
alleged  to  such  citizens  or  their  property.*^*  It  is,  however,  the 
settled  law  of  Wisconsin  that  an  obstruction  which  prevents  a 
lawful  use  of  a  public  highway,  bettdee  being  a  public  nuisance, 
is  a  special  injury  to  adjoining  lotowners,  against  which,  when 
threatened,  they  may  have  an  injunction.^* 

9  4824.  Wharves.  AVTiere  the  court  is  satisfied  that  a  wharf 
erected  in  tide-waters  and  upon  soil  thereunder  belonging  to 
the  state  is  not  a  public  nuisance,  an  injunction  should  be  re- 
fused, or  dissolved  if  one  has  been  temporarily  granted.^**  The 
District  Courts,  as  courts  of  equity,  have  no  power  to  decree  the 
destruction,  or  to  enjoin  a  purpresture  caused  by  the  erection 
of  a  wharf  in  tide-waters,  and  upon  the  soil  thereunder  belong- 
ing to  the  state,  without  a  license  from  the  state,  unless  it  is  or 
will  be  a  public  nuisance,  or  is  or  will  be  followed  by  some  form 
of  irreparable  damage,  or  unless  it  is  or  will  be  a  hindrance  to 
the  execution  of  some  le^slative  act  relating  to  fishery  or  to 
commerce  or  navigation.^^  A  person  who  is  the  owner  and  in 
pc-ssession  of  a  private  wharf  is  entitled  to  a  perpetual  injunc- 

21*  Spooner  v.  McGonnen,  1  McLean*  387. 

218 1/ondon  &  N.  W.  R.  R.  Co.  v.  Lancashire  &  Torkshlre  R.  R.  Ck>., 
L.  R.,  4  Eq.  174. 
214  Ck)a8t  Line  R.  R.  Co.  v.  Cohen,  50  Oa.  451. 
216  Pettibone  v.  Hamilton.  40  Wis.  402. 
2i«  People  V.  Davidson,  30  Cal.  379. 

21TId. 
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tion  restraining  the  construction  of  another  wharf  in  front  of 

his,  which  will  cut  off  his  wharf  from  the  navigable  waters, 

unless  the  persons  constructing  the  same  show  a  lawful  right, 
proceeding  from  competent  authority,  to  erect  tne  proposeu 

wharf.     And  a  statute  authorizing  such  construction  must  be 

strictly  followed.*^®    The  remedy  to  prevent  erecting  a  nuisance 

in  a  bay  or  navigable  river  is  by  injunction  at  the  suit  of  the 

attorney-general.^®    But  an  injunction  will  not  be  granted  to 

restrain  the  erection  of  what  may  possibh'  prove  a  nuisance.^^ 

I  4d25.  Against  selling  or  disposing  of  partnership  property. 

Form  No.  1056, 

That  defendant  be  restrained  from  selling,  assigning  or 
othemi'ise  disposing  of  any  of  the  property,  personal  or  real, 
belonging  to  the  copartnership  above  named,  and  from  collect- 
ing, receiving,  or  otherwise  handling  said  property,  or  any  part 
thereof,  except  to  retain  the  same;  from  changing  position 
of  or  transporting,  moving,  or  conveying  any  of  the  personal 
property  or  moneys  of  said  copartnership. 

I  4326.  Interference  with  partnership  proi>ert7.  An  injunc- 
tion forbidding  defendant  to  interfere  with  "any  of  the  said 
partnership  property,  or  from  collecting  the  partnership  debts 
or  other  moneys,"  but  containing  no  reference  whatever  to 
any  particular  firm  or  copartnership  business,  is  not  sufficiently 
definite  to  put  the  defendant  in  contempt.^^ 

I  4327.  Injunction  against  publishing  book. 

Form  No.  1057. 

Prom  printing,  publishing,  selling,  or  exposing  for  sale,  or 
causing  or  being  in  any  way  concerned  in  the  printing,  pub- 
lishing, or  selling,  or  exposing  to  sale,  or  otherwise  disposing 
of  any  copies  of  [describe  the  book],  or  any  other  book  purport- 
ing to  be  or  to  resemble  the  book  so  printed,  published,  and 
sold  by  or  for  plaintiff. 

218  Oowell  v.  Martin,  43  Cal.  605. 

219  2  Wat.  Eden  on  Inj.  259;  People  r.  Vanderbllt,  26  N.  Y.  287; 
S.  C,  28  Id.  396;  84  Am.  Dec.  351;  25  How.  Pr.  139;  People  v.  Vander- 
bllt,  38  Barb.  282. 

220  Ramsay  ▼.  Riddle,  1  Cranch  a  O.  399. 

221  Moat  T.  Holbein,  2  Bdw.  Ch.  188:  consult,  also.  Smith  v.  Jejes, 
4  Beav.  503;  4  Sandf.  716;  8  Ves.  317;  Hnll  v.  Hall,  12  Beav.  414; 
Whlttaker  ▼.  Howe,  3  id.  388;  Miles  v.  Thomaa,  9  Sim.  609;  4  Abb. 
Pr.  394. 


45  INJUNCTION.  §§  4328,  4329 

i  4328.  iBjimctioxis  against  publicatioxui.  Although  aoi  ac- 
couut  of  profits  may  be  uecreea  to  the  owner  of  a  copyright,  as 
incidental  to  the  rehef  by  injunction,  it  must  be  prayed  for 
in  tile  Dill,  it  can  not  be  decreed  if  tne  uiii  contains  neither  a 
prayer  lor  an  account  nor  for  general  relief.^^  Publication  of 
legal  proceedings  can  not  be  restrained  by  injunction.*^  So 
also  publication  of  a  libel  can  not  be  restrained,^^  as  chancery 
has  no  jurisdiction  to  restrain  the  publication  of  a  libel,  as  such, 
€Ten  if  it  is  injurious  to  property.^*  Nor  will  the  publication  of 
a  threatened  libel  be  enjoined.***  The  publication  of  a  manu- 
script or  any  substantial  part  thereof,  without  the  author's  con- 
sent, may  be  enjoined.**^  Thus,  the  publication  of  private 
letters,  without  the  \vTiter's  consent,  may  be  restrained.*" 

f  4388.  Against  publishing  priTate  latter. 

Form  No.  1058. 

From  printing,  publishing,  selling,  or  causing  to  be  sold  or 
expcfeed  for  sale,  or  circulating,  or  in  any  manner,  either  by 
writing   or    otherwise^    making    public    a    letter    written    by 

,  on  or  about  the day  of , 

18.  .,  and  forwarded  to ,  at ,  or  any 

part  thereof  [or  for  a  number  of  letters  written  by  A.  B.  to 

C.  D.,  between  the day  of ,  18. .,  and 

the day  of ,  18. .]. 

222Baily  t.  Taylor,  1  Russ.  &  M.  73;  Golbum  ▼.  Slmms,  2  Hare, 
550;  Stevens  v.  Cady,  2  Curtis  C.  C.  200. 
228  Wood  V.  Marvine,  3  Duer,  674. 
224  Brandreth  v.  Lance,  8  Paige,  24;  34  Am.  Dec.  368. 

226  Prudential  Assurance  Co.  v.  Knott,  L.  R.,  10  Ch.  App.  142. 
228  Clay  ▼.  Marriott,  Gal.  Sup.  Ct.,  July  Term,   1878;  see,  also. 

Boston  Diatite  Co.  t.  Florence  Manufacturing  Co.,  114  Mass.  69; 
19  Am.  Rep.  310;  Singer,  etc.,  Co.  v.  Domestic,  etc.,  Co.,  49  Ga.  70; 
15  Am.  Rep.  674;  Celluloid  Manufacturing  Co.  v.  Goodyear,  etc., 
Co.,  13  Blatchf.  375;  Life  Assoc,  v.  Boogher,  3  Mo.  App.  173;  Mayer 
V.  Stonecutters  Assoc,  47  N.  J.  Eq.  519;  Kidd  v.  Henry,  28  Fed.  Rep. 
773;  compare  MacKenzie  v.  Springs  Co.,  27  Abb.  N.  C.  402.  As  to 
publication  of  apology  alleged  to  have  been  obtained  by  duress,  see 
Fisher  &  Co.  v.  ApoUinaris  Co.,  L.  R,  10  Ch.  App.  297. 

227  Bartlett  v.  Crittenden,  5  McLean,  32. 

228  Id.  As  to  restraining  publication,  see  Woolsey  v.  Judd,  4  Duer, 
385;  S.  C,  11  How.  Pr.  49,  and  other  cases  there  cited;  Prince  Al- 
bert V.  Strange,  1  Mac.  &  G.  25;  Gretton  v.  Haward,  2  Swanst.  424; 
Thompson  v.  Stanhope,  Amb.  737;  Pope  v.  Cerol.  2  Atk.  342;  Prince 
Albert  t.  Strange,  1  HaU  &  Tw.  1,  28;  see  "  Trade-mark,"  post* 
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§§  433(M:332  pbovisiokal  remedies.  46 

%  4330.  Attoraey-at-lAw.  An  attorney  who  has  appeared 
for  one  party  in  a  cause  may  be  enjoined  from  appearing  for 
the  other  party,  and  from  communicating  any  knowledge  wnich 
the  coniidence  of  his  relation  had  been  given.^^^  Tlus  is  cer- 
tainly law  as  well  as  good  morals,  but  it  is  ieared  that  even  a 
restraining  order  would  not  succeed  in  keeping  those  who  de- 
sired to  from  divulging  facts  within  their  knowledge.  It  would 
seem  a  motion  for  such  an  injunction  may  be  made  in  the 
course  of  such  action,  without  commencing  a  new  action  against 
the  attorney .2*** 

§  4331.  Against  use  of  secret  in  trade. 

Form  No.  losg. 
From  selling,  or  causing  or  procuring  to  be  sold,  under  the 
title  and  designation  of  "  Walker's  Vinegar  Bitters,*'  any  medi- 
cine made  or  manufactured  by  the  defendant,  or  by  or  under 
his  order  or  direction;  and  from  making  or  compounding  any 
medicines  according  to  the  secret  in  the  complaint  mentioned, 
etc.,  and  from  in  any  manner  using  the  secret  of  compounding 
the  said  medicines,  or  any  part  thereof.^^ 

§  4332.  Property  held  in  trust.  "Where  a  specific  article,  or 
a  specific  sum  of  money,  is  held  in  trust  for  plaintiff  by  de- 
fendant, the  court  will  enjoin  the  latter  from  disposing  of  or 
removing  it,  as  a  breach  of  trust,  how  ample  soever  the  pecu- 
niary responsibility  of  the  defendant  may  be.^^  It  is  aptly 
said  by  the  conrt  in  the  fol lowing^  rasp  that  as  it  presents  an 
element  of  trust,  it  is  so  peculiarly  equitable  in  its  nature  thnt 

an  injunction  will  be  granted  under  circumstances  which  but 
for  the  element  of  trust  would  be  entirely  insufficient.     So  a 

c(>urt  will  not  restrain  the  publication  of  a  secret  communicated 

under  a  contract  not  to  reveal  it,  but  it  will  certainly  enjoin  the 

same  if  acquired  surreptitiously  and  in  breach  of  confidenre.^^^ 

A  cestui  que  trust  may  maintain  a  bill  for  an  injunction  against 

his  trustee,  to  prevent  his  collecting,  appropriating,  or  disposing 

of  the  trust  property  improperly.^^     An  injunction  may  be 

229  Ctaolmondeley  v.  Clinton,  19  Ves.  261. 

230  Id. 

231  A  similar  form  will  be  found  in  Morison  v.  Moat,  9  Hare  (41 
Bnp.  Ch.)   241. 

233  Merrltt  v.  Thompson,  3  E.  D.  Smith,  296. 

2«s  Yovatt  V.  Winward.  1  Jac.  &  W.  394. 

284  St.  Luke's  Hospital  v.  Barclay.  3  Blotchf.  259. 


47  INJUNCTION.  §§  4333-4336 

granted  to  restrain  two  or  three  trustees  of  a  private  trust  from 
making  a  contract  to  the  prejudice  of  one  of  their  cestuis  que 
trusty  and  to  their  profit,  without  the  assent  of  the  third  trus- 
tee—  he  being  the  representative  of  the  cestui  que  trust  who 
will  be  prejudiced  by  such  contract.*®* 

f  4333.  Publication  of  a  Mcret,  although  in  violation  of  a 
contract,  can  not  be  restrained,****  unless  obtained  through  sur- 
reptitious means,  when  it  may  be.^'^  And  where  defendant  had 
been  in  the  confidential  employ  of  plaintiff,  and  had  taken 
extracts  from  his  books  and  papers,  and  afterwards  threatened 
to  publish  the  same,  he  was  not  only  enjoined  from  so  doing, 
but  also  from  keeping  any  copies  of  such  extracts  in  his  pos- 
Bessjon.**® 

§  4334.  Against  public  oi&oers  —  quo  warranto,  from  usurping^ 
oi&ce. 

Form  No.  io6o. 

From  usurping,  taking  possession  of,  interfering  with,  or  in 
any  manner  disturbing  the  plaintiff  in  the  use,  enjoyment, 
advantages,  or  benefits  of  [describe  office],  and  from  taking  the 
fee!?  or  emoluments  of  said  office,  and  from  doing  any  act  under 
or  by  the  name  of  said  office. 

I  4335.  Abuse  of  procoM.  The  United  States  Circuit  Court 
has  jurisdiction  in  equity  on  bill  or  petition  filed,  and  proper 
case  made,  to  restrain  the  use  of  its  process  by  the  marshal  in 
a  manner  contrary  to  law.^^ 

§  4833.  iTTeguliar  asMssment.  The  fact  that  the  assessment 
for  state  and  county  taxes  for  1855-1856,  in  San  Francisco 
county,  was  not  based  on  the  valuation  of  the  city  assessor, 
as  required  by  the  act  creating  the  board  of  supervisors,  passed 
in  1851,  is  not  a  sufficient  ground  for  an  injunction  upon  tho 
collection  of  the  taxes,  as  the  party  could  have  appealed  to  the 
board  of  equalization  if  aggrieved.**®  Where  an  assessment  and 
sale  for  taxes  would  be  void,  and  the  matters  making  them 


Sloo  V.  Law.  3  Blatchf.  459. 
2««  DemlnK  v.  Chapman,  11  How.  Pr.  384;  Jones  v.  Jones.  3  Merlv. 
leO;  Newbery  v.  James,  2  Id.  450. 
2W  Yovatt  V.  Wlnyard,  1  Jac.  &  W.  394. 
288  Bvltt  V.  Price,  1  Sim.  483. 
2W  Glbbs  V.  Usher,  1  Holmes.  348. 
2iO  Merrill  v.  Gorbam,  6  Oal.  41. 
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Yoid  do  not  appear  on  the  face  of  the  tax  collector's  deed,  but 
niust  be  shown  by  extrinsic  proof,  and  the  deed  upon  its  face 
would  be  prima  fade  yalid;  injunction  lies  to  restrain  the  sale.^^ 
An  individual  whose  property  is  assessed  without  authority 
from  a  municipal  corporation,  for  a  local  improyement,  may 
maintain  an  action  to  enjoin  its  collection,  not  only  on  the 
ground  of  avoiding  a  multiplicity  of  suits,  but  also  to  remove 
the  cloud  on  the  title;^**  and  the  objection  that  all  persons 
imited  in  interest  are  not  joined  as  plaintiffs  is  waived  if  not 
set  uji  by  the  pleading.^*" 

§  4387.  Agninut  taking  office.  An  injunction  does  not  issue 
to  rebtrain  a  party  from  taking  possession  of  an  office  and  its 
books  and  papers  under  color  of  title  thereto.^**  Nor  will 
injunction  issue  at  the  instance  of  one  who  claims  an  office 
imder  an  election  by  the  people,  to  restrain  the  payment  of  the 
salary  to  the  incumbent,  pending  the  trial  of  a  contest  of  the 
right  to  the  office,  unless  the  bill  shows  that  an  action  at  law 
for  the  salary  received  by  the  incumbent  would  be  abortive.*** 
Injunction  against  public  officers  by  their  individual  names 
would  not  bind  their  successors  or  the  public.*** 

§  4838.  Taxes  and  aeBeesmente.  In  all  cases  involving  simply 
the  question  of  taxation,  the  issue  is  strictly  one  at  common 
law,  and  courts  of  equity  can  take  no  cognizance  thereof;  and 

241  Burr  V.  Hunt,  18  Cal.  303. 

242  Hey  wood  v.  City  of  BuflPalo,  14  N.  Y.  534;  see,  also,  Farrlngton 
v.  Investment  Co.,  1  N.  Dak.  102;  Valle  v.  Zigler,  84  Mo.  214;  Dalton 
V.  East  Portland,  11  Oreg.  426;  Allen  v.  Railroad  Co..  114  U.  S.  311. 

243  Ireland  v.  City  of  Rochester,  51  Barb.  414. 

244  Coulter  V.  Murray,  15  Abb.  Pr.  (N.  S.)  129;  and  see  Huels  v. 
Hahn,  75  Wis.  468;  Kilpatrick  v.  Smith,  77  Va.  347. 

245  Colton  V.  Price,  50  Ala.  424. 

246  Magee  v.  Cutler,  43  Barb.  239.  As  to  injunction  against  offi- 
cers generally,  restraining  them  from  acting,  see  Hartwell  v.  Arm- 
strong, 19  Barb.  175;  Thompson  v.  The  Comm'rs,  etc.,  2  Abb.  Pr. 
251;  Fitzpatrlck  v.  Flagg,  5  id.  213;  Lewis  v.  Oliver,  4  id.  121,  336; 
Phoenix  v.  The  Comm'rs,  etc.,  1  id.  466;  Vanderwerken  v.  N.  Y.  & 
N.  H.  R.  R.  Co..  6  id.  296;  Fuller  v.  Allen,  7  id.  12;  Gillespie  v.  Broas, 

23  Barb.  370;  Leigh  v.  Westervelt,  2  Duer,  618;  Smart  v.  Hart,  75 
Wis.  471;  Pennoyer  v.  McConnaughy,  140  U.  S.  1.  Official  discretion 
can  not  be  controlled  by  injunction.     McWhorter  v.  Railroad  Co., 

24  Fla.  417;  12  Am.  St.  Rep.  220.  As  to  officers  of  corporations,  see 
Bostock  V.  North  Staffordshire  R.  R.  Co.,  3  Sm.  &  O.  283:  10  Eng. 
L.  &  Eq.  307;  Moses  v.  Tompkins,  84  Ala.  613;  see,  also,  Cal.  Code 
Civ.  Pro.,  §  631. 


49  INJUNCTION.  §  4338 

in  such  case,  to  grant  an  injunction  is  error.**^  Quaere,  whether 
A  taxpayer  can  interfere  by  injunction  to  restrain  the  perform- 
ance of  a  ministerial  duty  cast  upon  public  officers  by  law, 
merely  upon  the  ground  that  the  effect  at  some  future  time, 
if  certain  other  things  be  done,  might  be  to  subject  his  property 
to  taxation.^^  An  injunction  will  not  lie  to  restrain  the  col- 
lection of  taxes  due  on  property,  unless  it  be  shown  that  the 
injury  resulting  from  the  collection  to  the  owner  would  be 
irreparable.  An  averment  of  this  character  must  appear  in  the 
bill,  and  if  denied,  it  must  be  sustained  at  the  hearing.^^  The 
collection  of  a  tax,  even  though  illegal,  if  attempted  to  be 
collected  by  legal  officers,  can  not  be  restrained  by  ip.j unc- 
tion.*® And  the  same  is  held  in  the  case  of  an  assessment  by 
local  authorities.**  Nor  is  interference  proper  on  the  ground 
that  the  officials  who  imposed  the  assessment  were  legally  dis- 
qualified from  holding  office.*^  But  the  United  States  Su- 
preme Court  has  enjoined  the  collection  of  an  unconstitutional 
tax  *^  A  court  will  not  restrain  a  sale  for  taxes,  when  it  is 
apparent  upon  the  face  of  the  proceedings,  upon  which  the 
purchaser  must  rely  to  maJce  out  a  prima  facie  case  to  enable 
him  to  recover  under  the  sale,  that  the  sale  would  be  void.** 

247  Mlntnm  v.  Hayes,  2  Cal.  590;  56  Am.  Deo.  366. 

248  Pattisoo  V.  Board  of  Supervisors  of  Yuba  County.  13  Cal.  176. 

249  Ritter  V.  Patch.  12  Cal.  298:  see.  also.  Shelton  v.  Piatt.  139  U.  8. 
591 :  Dean  v.  Daria,  51  Cal.  407. 

2R0  So  held  In  Wilson  v.  Mayor  of  New  York,  1  Abb.  Pr.  4;  Chemi- 
cal Bank  v.  Mayor  of  New  York.  Id.  79;  N.  Y.  Life  Ins.  Co.  v.  Super- 
visors of  New  York,  id.  250;  S.  C.  4  Duer.  192:  Dodd  v.  City  of 
Hartford,  25  Conn.  237;  and  on  the  same  subject  the  following  cases: 
Wells,  Farjro  &  Co.  v.  Dayton,  11  Nev.  161;  Nunda  v.  Crystal  Lake, 
79  111.  311;  Hagenbuch  v.  Howard.  34  Mich.  1;  R.  O.  R.  R.  Co.  v. 
Scanlan.  44  Tex.  649:  and  State  R.  R.  Tax  Cases.  92  U.  S.  576. 

251  Heywood  v.  City  of  Buffalo.  14  N.  Y.  534;  Blake  v.  City  of 
Brooklyn,  26  Barb.  301;  Bowton  v.  City  of  Brooklyn,  15  Id.  375; 
Mayor,  etc.  v.  Meserole,  26  Wend.  132;  Sayre  v.  Tompkins,  23  Mo. 
443;  see  Burnet  v.  Cincinnati,  3  Ohio,  73;  17  Am.  Dec.  582;  Culbert- 
son  V.  Cincinnati.  16  Ohio.  574;  Jones  v.  Cincinnati,  18  id.  318;  Mc- 
Coy V.  Cincinnati,  3  Id.  370;  17  Am.  Dec.  607;  Osbom  v.  Bank  of 
United  States,  9  Wheat.  738;  De  Baun  v.  The  Mayor,  16  Barb.  392; 
Wilson  V.  The  Mayor,  etc.,  4  B.  D.  Smith.  675;  Mutual  Benefit  Life 
Ins.  Co.  V.  Board  of  Supervisors.  9  Bosw.  683;  Susquehanna  Bank 
V.  Supervisors  of  Broome.  25  N.  Y.  312;  but  see  Foote  v.  Llnck,  5 
McLean,  616;  Woolsey  v.  Dodge.  6  id.  142 

282  Thatcher  v.  Dusenbury,  9  How.  Pr.  32. 

253  Dod^e  V.  Woolsey.  18  How.  (V.  S.)  340. 

2M  Bucknall  v.  Story.  36  Cal.  67. 
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A  bill  in  equity  will  lie  to  restrain  a  sale  of  property  for  illegal 
taxes,  since  a  tax  deed  is  made  prima  facie  evidence  of  title  ;^** 
or  the  sale  of  real  property  under  an  illegal  aflsessment.^** 
Where  an  assessment  is  laid  upon  land  in  the  city  of  San 
Francisco,  it  is  not  within  the  province  of  a  court  to  interfere 
and  order  a  sale  of 'the  land  by  a  decree  rendered  in  an  in- 
junction suit,  instituted  by  the  owner  of  the  land  for  the  pur- 
pose of  preventing  a  sale  under  an  ordinance  of  the  city.^^ 
It  seems  that  if  the  injunction  bill  had  been  filed  before  the 
work  was  commenced,  the  court  would  have  felt  bound  to 
inquire  into  the  regularity  of  the  assessment.^® 

§  4839.  When  injunction  will  and  will  not  lie.  An  injunction 
may  be  issued  to  restrain  public  officers  from  proceedings  taken 
under  an  unconstitutional  statute  which  involves  the  imprison- 
ment of  the  plaintiff.*®  That  portion  of  an  act  prescribing 
that  no  injunction  shall  be  issued  against  the  commissioners 
appointed  for  the  sale  of  the  state  interest  within  the  water- 
line  is  invalid.^^  An  injunction  restraining  the  city  officers 
from  making  payment  of  sums  for  which  the  city  is  liable 
can  not  be  sustained.^**  Nor  will  the  court  restrain  public 
officers  from  issuing  bonds  authorized  by  law,  upon  apprehen- 
sion that  the  public  officer  will  misapply  their  avails.^^  Nor 
will  an  injunction  be  granted  to  restrain  a  board  of  supervisors 
from  incurring  liabilities  which  are  not  a  legal  charge  against 
a  county.^** 

2M  Palmer  v.  Bolinjir,  8  Cal.  388;  Fremont  v.  Bollng,  11  id.  387; 
and  see  Axtell  v.  Gerlach,  67  Id.  483;  but  see  Robinson  v.  Gaafr 
6  Id.  275. 

2M  See  Hey  wood  v.  City  of  Buffalo,  14  N.  Y.  545;  Van  Doren  v. 
Mayor  of  New  York,  9  Pal^e  Ch.  390. 

2B7  Weber  v.  The  City  of  San  Francesco,  1  Cal.  455. 

2B8Id. 

2S9  Holt  V.  Commissioners  of  Excise,  31  How.  Pr.  334.  Or  if  such 
proceedings  would  work  irreparable  dama^re  and  mischief  to  the 
plalntllTs  property  rights.    Pennoyer  v.  McConnaughy,  140  U.  R.  1. 

aeoGuy  v.  Hermance.  5  Cal.  73;  63  Am.  Dec.  85;  Stone  v.  Elklns. 
24  Cal.  127. 

281  Hecker  v.  Mayor  of  New  York,  18  Abb.  Pr.  369;  S.  C,  28  How. 
Pr.  211. 

262  Faulkner  v.  Metcalf ,  43  Barb.  255. 

288  Linden  v.  Case,  46  Cal.  171;  see,  also.  People  v.  Canal  Board 
of  New  York,  55  N.  Y.  390;  Dunham  v.  ViUage  of  Hyde  Park.. 75 
111.  371;  and  Brash  v.  City  of  Oarbondale,  78  id.  74;  alsc  Cal.  Code 
Cly.  Pro.,  SS  9422,  3423. 


51  injlnctig;.  §§  4340-4343 

§  4340.  Who  can  not  be  enjoined.  The  government  can  not 
be  enjoined>^  The  president  can  not  be  eujoiueil;^-'^  nor  heads 
of  United  States  departments.^^  In  a  case  where  tne  process  of 
injunction  can  not  reach  the  principal^  who  is  the  true  source 
of  the  mischief,  and  in  the  case  of  a  sovereign  state  exempt  from 
all  judicial  process,  an  injunction  may  be  awarded  to  restrain 
the  agent  who  is  to  be  made  the  instrument  of  the  wrong. 
The  priyilege  of  the  principal  is  not  commimicated  to  the 
agent.**'' 

S  4341.  In  trespaas  —  against  undermining  plaintiff's  land. 

Form  No.  io6i. 

From  digging,  undermining,  excavating,  or  removing  any 
soil  from  any  land  adjoining  the  plaintiff's  premises  [describing 
them],  which  shall  cause  the  plaintiff's  land,  by  reason  of  the 
removal  of  the  said  earth,  to  fall  away  or  subside.*" 

i  4342.  Discretion  of  court     The   granting   and    continuing 

of  injunction  in  cases  of  alleged  trespasses  on  land  claimed  by 
plaintiff,  where  the  injury  is  likely  to  be  irreparable,  are  to 
some  extent  matters  of  discretion,  and  this  discretion  should 
always  be  exercised  in  favor  of  the  party  most  liable  to  be 
injured.*®  In  the  case  of  Slade  v.  Sullivan,  17  Cal.  10*i,  :he 
Supreme  Court  refused  to  interfere  with  the  discretion  of  the 
court  below,  in  denying  an  injunction  sought  by  a  settler  upon 
public  mineral  lands,  to  protect  his  improvements  —  a  dwelling- 
house,  milkhouse,  bam,  garden,  dam,  etc. —  against  miners  who 
were  working  the  bed  of  a  ravine  a  short  distance  in  front  of 
the  house. 

§  4343.  Party-wall.  Where  plaintiff's  wall,  laid  on  hi»  own 
land,  projects  over  the  defendant's  land,  the  court  will  not 
compel  the  defendant  to  desist  from  using  it  as  a  party-wall.*'^ 

264  HiU  V.  United  States,  9  How.  (U.  S.)  386;  United  States  v.  Mc- 
Lemore,  4  Id.  286. 

265  Mississippi  V.  Johnson,  4  Wall.  475. 
286  Walker  v.  Smith,  21  How.  (U.  S.)  579. 

207  Osbom  V.  Bank  of  United  States,  9  Wheat  738. 

2B8  See,  as  to  form  on  this  subject,  Farrand  v.  Marshall,  19  Barb. 
380. 

209  Hicks  V.  Gompton,  18  Cal.  206.  A  trespass,  as  such,  is  not 
subject  to  the  control  of  a  court  of  equity  by  injunction.  Heaney 
T.  Mining?  Ck)..  10  Mont.  590. 

270  Guttenberger  r.  Woods,  51  Gal.  523. 
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§  4344.  Stoppings  w6rk  of  mine.  If  the  plaintiffs  permit  the 
deferdants  to  remain  in  possession  of  a  mining  claim  several 
months,  without  interference,  working  it  as  their  own,  and 
expending  large  sums  of  money  in  developing  it,  a  court  uf 
equity  will  require  a  very  clear  and  strong  showing  to  induce 
it  to  grant  or  entertain  a  preliminary  injunction  to  stop  the 
work.*'^  When  the  title  of  the  property  is  in  dilute,  the 
question  whether  the  defendants  are  solvent  and  able  to  re- 
spond in  damages  forms  an  important  element  in  passing  lipon 
an  application  for  an  injunction  pending  the  litigation.*'* 

§  4345.  Tearing  down  fences.  When  a  complaint,  in  an  ac- 
tion to  restrain  the  commission  of  trespass,  avers  that  the  de- 
fendant has  torn  down  the  fences  of  plaintiff,  and  entered  his 
close  for  the  purpose  of  opening  a  private  road  across  plaintiff's 
land,  under  a  claim  of  right  founded  on  an  order  of  a  board 
of  supervisors  laying  out  a  road,  and  does  not  state  that  the 
right  has  been  settled  in  an  action  at  law,  and  that  the  de- 
fendant continues  his  acts  after  a  court  of  law  has  decided 
against  him,  it  does  not  state  facts  suflBcient  to  constitute  a 
cause  of  action.*'*  Courts  of  equity  may  restrain  the  commis- 
sion of  a  trespass  about  to  be  committed,  by  taking  down  fences 
and  opening  a  road  through  the  plaintiff's  land,  in  pursuance 
of  an  order  of  the  board  of  supervisors,  prematurely  made.*'* 
The  threatened  injury  must  be  irreparable*'*  and  irremediable.*^* 
An  allegation  in  the  complaint  that  plaintiff  was  in  possession 
of  the  land  as  owner  when  defendant  entered  is  a  siifficient 
statement  of  title  in  a  suit  for  injunction  to  restrain  trespass.*'^ 

§  4346.  When  injunction  does  and  does  not  lie.  An  injunc- 
tion lies  to  restrain  the  persistent  commission  of  trespasses, 
even  of  a  mere  personal  nature,  where  they  affect  a  corporate 
franchise.*^  And  where  the  injury  is  in  its  nature  a  con- 
tinuing one,  and  the  remedy  at  law  be  by  successive  suits,  and 

2T1  Real  del  Monte  Go.  v.  Pond,  23  Oal.  82. 

272  Id. 

278  Leach  v.  Day,  27  Oal.  643. 

274  Griffsby  V.  Burtnett  31  Gal.  406;  More  v.  Masslnl,  32  id.  590. 

27BHart  V.  Mayor,  etc.,  9  Wend.  571;  24  Am.  Dec.  165;  Jerome  v. 
RoR»,  7  Johns.  Ch.  315;  11  Am.  Dec.  484;  S>Sxfh  .\ venue  R.  R.  Co. 
▼.  Kerr,  28  How.  Pr.  382;  affirming  S.  O..  45  Barb.  138. 

27e  gpooner  v.  McConnell.  1  McLean,  337. 

277  Hicks  V.  Gompton,  18  Gal.  206. 

278  Stage  Horse  Gases,  15  Abb.  Pr.  (N.  S.)  51. 
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an  action  for  damages  will  be  wholly  inadequate  to  protect 
plaintiff's  rights,  he  will  not  be  put  to  his  remedy  at  law.^* 
In  Indiana  it  is  not  necessary  that  the  injury  be  irreparable;  if 
it  can  not  be  fully  compensated  in  damages,  injunction  will 
lie.***  When  the  complaint  alleged  that  in  September  1849, 
plaintiff  settled  on  a  tract  of  land,  ''  the  same  being  public  land 
of  the  United  States; "  that  subsequently  H.,  a  foreigner,  built 
a  house  on  and  occupied  a  portion  of  the  tract,  and  now  that 
H/s  executor  is  offering  the  same  for  sale,  and  plaintiff  prays 
an  injunction,  and  damages  for  the  occupation,  it  was  held 
that  the  plaintiff  sets  forth  no  principle  on  which  to  base 
a  claim.^*  For  an  apprehended  trespass,  unless  under  very 
special  circumstances,  injunction  will  not  be  allowed.**  Injunc- 
tion can  not  be  granted,  however  clear  the  original  right  may 
be,  if  the  trespass  be  complete  and  perfect.*®  Nor  will  it  be 
granted  where  the  party  complaining  has  a  complete  and  ade- 
quate remedy  at  law.**  And  although  equity  may  interfere 
in  a  case  of  trespass  to  prevent  irreparable  mischief  and  multi- 
plicity of  suits,  still  if  the  trespass  be  but  fugitive  and  temporary, 
and  adequate  compensation  can  be  had  at  law,  no  injunction 
should  be  granted.**^  Nor  will  a  naked  trespass  be  enjoined 
where  no  waste  is  committed.** 

27»  Shiner  v.  Morris  Canal,  etc.,  Co..  27  N.  J.  Bq.  364;  Smith  T. 
Gardner,  12  Orej?.  221:  53  Am.  Rep.  342;  Lee  v.  Watson,  15  Mont. 
228:  Wheelook  v.  Koonan,  108  N.  Y.  179;  Tautlinj^er  v.  Sullivan,  80 
Iowa,  218. 

280  Clarke  v.  .TefferRonville,  etc.,  R.  R.  Co.,  44  Ind.  248. 

281  O'Conner  v.  Corbltt,  3  Cal.  370. 

288  For  examples  as  to  circumstances  which  have  been  considemi 
sufficient,  see  Mayor  of  New  York  v.  Conover,  5  Abb.  Pr.  178:  and 
s€»e  generally,  on  this  topic.  Marshall  v.  Peters,  12  How.  Pr.  218; 
Akrill  ▼.  Relden,  1  Barb.  317;  Schoonover  v.  Bri|?ht,  24  W.  Vn.  608; 
limbeck  v.  Nye,  47  Ohio  St.  336;  21  Am.  St.  Rep.  828:  Bond  v. 
Wool.  107  N.  C.  139;  Steamboat  Co.  v.  Transportation  Co.,  28  Fla. 
.W7:  29  Am.  St.  Rep.  258. 

2S3Moreland  v.  Richardson.  22  Boav.  604;  Deere  v.  Onest.  1  Myl. 
Sc  Cr.  516;  Att4)mey-General  v.  N.  J.  R.  R.  Co.,  2  Oreen  Ch.  141; 
Ewing  V.  Rourke,  14  Oreg.  514;  see  Perkins  v.  Warren,  6  How.  Pr. 
348. 

2»«  T^ach  V.  Day,  27  Cal.  643. 

285  Minnie's  Appeal,  82  Penn.  St.  373. 

28«  Nevada  Co.  &  Sac.  Canal  Co.  v.  Kidd,  37  Cal.  282.  Repeated 
trei«pa«5e8  are  not  of  themselves  sufficient  to  justify  the  inter- 
ference of  a  court  of  equity  by  injunction.  Mechanics*  Foundry  v. 
Ryall.  62  Cal.  416.    But  if  the  defendants  are  doinfr  and  threaten 


§§  4347,  4348         provisional  remedies.  ^^ 

§  4347.  Trademarks  —  from  using  plaintiff's  trademark. 

Farm  No.  1062. 

From  selling,  exposing  for  sale,  or  causing  to  be  sold  [state 
what],  or  any  other  article  or  thing  with  similar  labels  to  the 
plaintiff's,  as  hereinafter  described,  or  in  like  boxes,  or  with 
like  or  similar  devices  thereon,  in  any  manner  or  by  any  means, 
so  thr.t  the  article  so  put  up  or  sold  will  be  taken  for  that  which 
this  plaintiff  has  hitherto  put  up  and  sold  under  the  name  and 
style  and  by  the  device,  etc.,  of  [describe  device  particiilurly  |.^*^ 

§  4848.  Deceptive  trademark.  Where  a  deception  is  prac- 
ticed upon  the  public  by  one  who  uses  or  imitates  the  trade- 
mark of  another,  with  a  fraudulent  intent,  to  recommend  to 
purchasers  an  article  similar  in  appearance  to  one  already  made 
and  favorably  known  in  the  market,  an  injunction  will  be 
granted  to  restrain  it.*®  A  picture  may  be  matter  of  trade- 
mark.«» 

to  continue  acts  which  will  destroy  the  plalntiff*s  growing  crops, 
and  render  valueless  a  number  of  acres  of  valuable  land,  it  is  a 
case  of  irreparable  injury,  and  an  injunction  should  issue. 
Schneider  v.  Brown,  85  Cal.  205.  So,  injunctions  will  be  granted  in 
favor  of  mines,  to  prevent  the  substance  of  the  estate  from  being 
injured  or  carried  away.  Allen  v.  Dunlap,  24  Oreg.  220;  Merced  MIn. 
Co.  V.  Fremont,  7  Cal.  317;  and  see  Hobbs  v.  Canal  Co.,  66  id.  161. 
So,  a  threatened  act  of  a  party  which  disturbs  the  i)osse88ion  of 
another,  and  which,  if  permitted  to  continue,  would  ripen  into  an 
easement,  is  sufficient  to  entitle  the  party  disturbed  to  an  injunc- 
tion. Walker  v.  Emerson,  89  Cal.  456;  Learned  v.  Castle,  78  id. 
454.  The  complaint  in  an  action  to  enjoin  the  commission  of  tres- 
passes upon  land  is  defective  when  the  trepasses  are  pleaded  in 
general  allegations  only.  Lake  Co.  v.  Driver,  9  Wash.  St  177.  It 
must  be  shown  how  and  why  the  trespasses  will  be  irreparable 
in  their  nature.  Mechanics*  Foundry  v.  Ryall,  75  Cal.  601;  Watson 
V.  Ferrell,  34  W.  Va.  406;  see  §  2078,  ante. 

2«7  See  Cal.  Pol.  Code,  §  3199,  and  also  notes  and  authorities,  vol. 
2,  §  2827  et  seq.    For  another  form,  see  Croft  v.  Day,  7  Beav.  84. 

288  0offeen  v.  Brunton,  4  McLean,  516;  see,  also.  Soils  Cigar  Co. 
V.  Pozo,  16  Col.  388;  Gesler  v.  Grleb,  80  Wis.  21;  Priestley  v.  Adams, 
59  Hun,  380.  A  person  coming  into  equity  for  an  injunction  to 
restrain  the  use  of  a  trademark  must  come  with  dean  hands  and 
without  any  lack  of  truth  in  his  own  case,  and  can 'not  enjoin  a 
defendant  from  using  a  trademark  which  he  hlm.self  is  not.  In  equity 
or  good  conscience,  entitled  to  use,  and  which  contains  a  false 
representation  calculated  to  deceive  the  public  as  to  the  manu- 
facturer of  the  article  and  the  place  where  it  is  manufactured. 
Joseph  V.  Macowsky,  96  Cal.  518. 

289  Faulkinburg  v.  Lucy,  35  Cal.  52;  95  Am.  Dec.  76. 
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{  4348.  AgmiuBt  infringwnent  of  sign. 

form  No.  1063. 

I'Yom  running,  or  in  any  manner  using  or  causing  to  be  used, 
for  the  conveyance  of  passengers,  any  omnibus  having  painted, 
stamped,  printed,  or  written  thereon  the  words  or  names, 
"  London  Conveyance,"  or  "  Original-  Conveyance  Company," 
or  any  other  names,  words,  or  devices,  painted,  stamped, 
print^id,  or  written  thereon  in  such  manner  as  to  form  or  to 
be  a  colorable  imitation  of  the  names,  words,  and  devices  painted, 
stamped,  printed,  or  written  on  the  omnibuses  of  the  plaintiflEs.''*® 

S  4350.  Waste  —  affidavit  to  obtain  order  to  restrain  waste. 

Form  No,  1064, 

[Title.] 
[Venue.] 

A.  B.,  the  plaintiff  above  named,  being  duly  sworn,  says  as 
follows: 

I.  This  action  is  brought  [state  the  object  of  the  action], 
and  all  the  allegations  of  said  complaint  are  true  to  the  knowl- 
edge of  the  deponent. 

II.  On  or  about  the day  of  the  present  month  of 

,  the  defendant  proceeded  to  cut  and  take  off,  and 

put  up  in  cord  wood,  the  wood  and  timber  then  growing  and 
being  on  said  premises,  and  has  now  cut  and  piled  up  on  said 
premises,  ready  to  be  taken  therefrom,  as  I  am  informed  and 
believe,  several  hundred  cords  of  said  cordwood,  of  the  value 

of dollars;  and  I  further  say  that  the  said  wood 

and  timber  so  cut  and  corded  is  not  required  for  the  necessary 
reparation  of  any  fences,  buildings,  or  erections  which  were 
upon  said  premises  at  the  time  of  the  said  sale,  nor  for  the 
necessary    firewood    for  the  use  of    the  family  of    the  said 

;  but,  to  the  contrary  thereof,  I  am  informed  and 

believe  that  the  said  defendant  has  made  preparations  to  destroy 
the  remaining  wood  and  timber  growing  upon  said  promises, 
and  continues  dailv  to  cut  the  same;  and  I  am  also  informtvl 
and  believe  that  the  said  defendant,  together  with  one  C  D., 
and  others  whose  names  are  unknown  to  me,  and  to  whom  the 
said  defendant  has  contracted  or  proposed  to  dispose  of  said 
wood,  or  a  portion  thereof,  threaten  to,  and  are  actually  pro- 
•ceeding,  with  their  boatmen,  cartmen,  servants,  and  persons  in 
their  employ  to  take  and  remove  and  dispose  of  the  said  cord- 

290  This  form  was  sustained  in  Knott  v.  Morgan,  2  Keen,  213. 
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wood^  wood^  and  timber.  I  further  say  that  the  land  aa  sold 
by  me  is  valuable  principally  for  the  sake  of  said  wood  and 
timber^  and  that  the  destruction  thereof^  as  aforesaid^  is  a  per- 
manent injury  to  the  freehold.  And  the  said  defendants^  after 
the  removal  of  said  wood,  as  I  am  informed  and  verily  believe, 
intend  to  abandon  said  land  when  the  said  wood  is  so  removed;, 
and  by  such  removal  of  said  wood,  the  security  for  the  amount 
yet  due  me  on  the  purchase  of  said  land  will  be  lost  and  ren- 
dered of  no  value. 

III.  The  defendant  is  wholly  insolvent,  and  unable  to  answer 
the  plaintiff  in  damages  in  the  premises;  and,  as  I  verily  believe, 
I  will  be  left  without  remedy  as  to  the  timber  already  cut, 
unless  the  defendant  is  enjoined  from  removing  or  interfering^ 
with  it. 

§  4351.  Affidavit,  what  should  state.  It  is  not  sufficient  that 
the  affidavit  should  allege  that  the  injury  will  be  irreparable; 
it  must  be  .shown  to  the  court  how  and  why  it  would  be  so, 
otherwise  the  extraordinary  remedy  of  injunction  will  not  be 
allowed,  especially  where  no  action  has  ever  determined  the 
plaintiff's  right.^*  On  a  motion  for  injunction  to  enjoin  wa^^te, 
the  complainant  can  not,  on  bill  and  answer,  read  affidavits  in 
support  of  his  title.^®^ 

§  4852.  Statement  on  motion  enjoining^  waste. 

Form  No.  1065. 

From  pulling  down  or  otherwise  injuring  the  buildings 
standing  on  the  premises  hereinafter  described,  or  any  part 

291  Waldron  v.  Marsh.  5  Cal.  119.  Suit  wUl  Up  for  an  Injunction 
to  stay  waste,  threatened  or  beinp  committed.  Sheridan  v.  Mc- 
MuUen,  12  Oreg.  150.  Where  relief  is  sought  for  the  purpose  of 
preserving  the  security  of  a  mortgage  equity  will  interpose  by  in- 
junotlon  to  stay  waste.  Mitchell  v.  Canal  Co.,  75  Cal.  464.  Bntry 
upon  land  and  digging  up  and  removing  fruit  trees  growing  upon  it 
is  waste,  and  an  injury  to  the  inheritance,  and  are  acts  which  a 
court  of  equity  may  enjoin.  Silra  v.  Garcia,  (55  Cal.  591:  Dunc<mie 
V.  Felt,  81  Mich.  333;  see  §  2811,  ante.  When  an  injunction  is  sought 
to  restrain  irreparable  injury  to  the  Inheritance,  from  a  tre«pa.s8 
threateied  in  the  nature  of  waste,  the  complaint  need  not  allege 
the  insolvency  of  the  defendant.  Crescent,  etc.,  Co.  v.  Simpson, 
77  Cal.  286. 

202TTnited  States  v.  Parrott  1  McAU.  271.  On  application  for 
injunction  to  restrain  waste,  or  mischief  analogous  to  wnste,  the 
plaintiff  may  read  affidavits  contradicting  the  answer  upon  all  the 
matters  In  controrei'sy,  Including  questions  of  title.  Hicks  r* 
Michael,  15  Cal.  107. 
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thereof^  or  from  committing  any  waste^  spoils  or  destruction 
upon  the  said  premises^  and  removing  the  fences  therefrom, 
or  destroying  or  cutting  down  the  timber  thereon,  and  from 
executing  and  procuring  to  be  executed  any  conveyance  of  the 
said  premises  to  any  person  or  persons  other  than  to  the  plaio- 
tiff,  or  as  he  shall  direct. 

The  said   premises   are   known   as  ,  and  are 

bounded  and  described  as  follows  [description]. 

i  4353.  BemoTAl  of  building;  An  injunction  will  not  be 
granted  at  the  suit  of  the  landlord  to  restrain  the  tenant  from 
remoying  from  the  demised  premises  a  building  erected  by 
him,  if  it  appears  that  the  security  for  the  rent  will  thereby 
be  merely  impaired  and  lessened  in  yalue.  It  must  appear  that 
such  security  ^dll  be  left  inadequate  to  secure  the  rent.^** 

§  4354.  Bemoval  of  machinery.  Equity  has  undoubted  juris- 
diction to  interfere  by  injunction  in  favor  of  the  owner  of  the 
reversion  to  stay  or  prevent  waste  threatened  or  being  com- 
mitted by  tenant  for  life  or  years;  and  where  it  appears  that 
certain  machinery,  belonging  to  plaintiff  and  part  of  his  mill 
property,  was  about  to  be  removed  by  defendants,  who  were 
tenants  in  possession,  to  the  great  and  irreparable  injury  of 
plaintiff  and  his  property,  it  was  held  sufficient  to  warrant  an 
injunction,  without  alleging  the  insolvency  of  defendants.^^ 

§  4355.  Against  waste  by  catting  timber. 

form  No.  io66. 

From  cutting  down,  felling,  barking,  or  otherwise  wasting  or 
injnnng  any  timber  trees,  and  from  felling,  digging  up,  or  re- 
moving any  ornamental  trees  therein,  or  underwood  standing 
and  growing  on  [designate  the  premises],  and  from  committing 
any  further  or  other  waste  or  spoil  in  or  upon  the  said  land 
and  premises. 

§  4356.  Timber  already  cut.  In  an  action  for  waste  in  cut- 
ting timber,  it  may  be  questionable  whether  injunction  is  proper 
as  to  timber  already  cut,  but  the  court  may  require  the  defend- 
ant (having  acquired  jurisdiction)  to  give  security  to  account. 
as  a  condition  of  modifying  the  injunction  in  this  respect.^^ 

293  Perrine  v.  Marsden,  34  Cal.  14. 

2MpoertTier  v.  Russel,  38  Wis.  103:  and  see  Crescent,  etc.,  Co.  v. 
Simpson,  77  Cal.  2«f». 
296  Weatherby  v.  Wood,  29  How.  Pr.  404, 
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S  4357.  When  issued.  Injunctions  to  restrain  injuries  in 
the  nature  of  wa^ite  should  not  be  issued  before  the  hearing 
on  the  merits,  except  in  cases  of  urgent  necessity,  or  when  the 
subject-matter  of  the  complaint  is  free  from  controversy,  or 
irreparable  mischief  will  be  produced  by  its  continuance.  But 
in  ail  oases  where  the  right  is  doubtful,  the  court  should  direct 
a  trial  at  law,  and  in  the  meantime  grant  a  temporary  injunc- 
tion to  restrain  all  injurious  proceedings  if  there  b©  danger  of 
irreparable  mischief.^^ 

§  4358.  Against  deetrojring  ornamental  trees. 

Form  No,  1067. 

From  committing  waste,  spoil,  or  destruction  on  [designate 
the  premises],  and  from  cutting  down  any  timber  or  other 
trees  growing  upon  the  said  estate,  which  are  planted  or  grow- 
ing there  for  the  ornament  of  the  said  house,  or  which  grow 
in  lines^  walks,  vistas,  or  otherwise  for  the  ornament  of  said 
houses,  or  of  the  gardens,  parks,  or  pleasur^grounds  thereunto 
belonging;  and  also  to  restrain  him,  his  servants,  workmen, 
and  agents,  from  cutting  down  any  timber  or  other  trees,  and 
from  changing  or  removing  the  walks  or  drives  therein,  or 
widening  or  moving  the  same. 

§  4359.  Injury  irreparable.  Plaintiff  takes  up  two  hundred 
and  twelve  acres  of  land  under  the  Possessory  Act  of  this  state, 
incloses  it,  and  plants  it  with  fruit  and  ornamental  trees  and 
shrubbery.  Defendants  enter  upon  a  portion  of  the  tract  for 
mining  purposes^  dig  up  and  destroy  the  trees  and  shrubbery, 
and  threaten  to  continue  such  trespasses  —  claiming  the  right 
so  to  do  by  paying  to  plaintiff  the  money  value  of  the  trees, 
etc.  Plaintiff  sued  for  damages  for  the  trespasses  committed, 
and  asks  a  perpetual  injunction  against  future  trespasses.  Ver- 
dict: "We,  the  jury,  award  the  plaintiff  forty-two  dollars  dam- 
ages." Judgment  accordingly,  the  court  refusing  to  perpetuate 
the  injunction.  Plaintiff  had  recovered  a  similar  verdict  in 
a  previous  suit;  it  was  held  that  the  verdict  is  conclusive  of  the 
rights  of  the  parties,  and  that  perpetual  injunction  against  the 
trespasses  should  issue;  that  the  nature  of  the  property  de- 
stroyed, and  threatened  to  be  destroyed,  is  such  that  the  injury 
is  irreparable;  that  plaintiff  is  not  bound  to  take  the  mere^ money 
value  of  the  trees,  as  they  may  possess  a  peculiar  value  to  him.®^ 

290  Hicks  V.  Michael,  15  Cal.  107. 

297  Daubenspeck  v.  Grear,  18  Cal.  443. 
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§  4300.  AgaiiiBt  workings  a  mine. 

I^orm  No.  Jo68. 

From  working  the  ledges,  veins,  spurs,  angles,  or  seams  of 
^old,  silver,  copper,  or  iron,  and  other  minerals  lying  in,  upon, 
or  under  the  [designate  lands],  and  from  digging,  extracting, 
getting,  and  carrying  away  or  selling  or  disposing  of  the  gold, 
silver,  copper,  iron,  and  other  minerals  produced  therefrom,  or 
from  mining  any  quartz  or  other  rock  which  contains  the  same. 

§  4361.  KiBing  claim.  When  the  title  to  a  mining  claim 
is  iu  controversy,  an  injunction  may  be  granted  to  preserve  the 
property  pending  the  litigation.^** 

§  4362.  Mortgagee,  when  entitled  to.  Where  mortgagor  in 
possefcsion  threatens  waste  which  involves  irreparable  injury  to 
the  land,  and  will  render  the  security  inadequate,  the  mortgagee 
is  entitled  to  an  injunction  to  stay  waste  without  alleging  the 
insolvency  of  the  mortgagor.-^ 

§  4368.  Appeal  from  order.  An  appeal  from  an  order  re- 
fusing to  grant  an  injunction  upon  such  hearing,  or  from  an 
order  dissolving  an  injunction,  does  not  create  an  injunction  or 
prolong  the  restraining  order  in  the  former  case,  nor  revive  it 
in  the  latter,  pending  the  appeal.*^  An  injunction  is  not  dis- 
solved or  superseded  by  appeal  taken.***  So  a  pendency  of 
motion  for  new  trial  does  not  operate  as  a  suspension  of  an 
injunction.**^ 

§  4364.  Bonds  given.  The  usual  bond  being  given,  an  order 
was  made  to  shOw  cause  (August  29th)  why  an  injunction  should 
not  issue.  A  restraining  ordef  in  the  "  meantime "  issued. 
The  case  was  continued  until  October  10th,  when,  on  hearing, 
the  order  was  dissolved,  injunction  denied,  and  suit  dismissed. 
Action  or.  the  bond;  it  was  held  that  the  restraining  -^rder 
embraces  the  time  between  its  issuance  and  the  hearing,  and 
the  damages  may  be  had  beyond  August  SPth.***  Even  if  a 
chancellor  has  no  power,  under  the  statute,  to  require  an  un- 

»^  Hess  V.  Winder,  34  Cal.  270. 

2W  Falrbank  v.  Cudworth,  ^  Wis.  358;  Mitchell  v.  Canal  Co..  75 
Cal.  464. 
800  Hicks  V.  Michael,  15  Cal.  107. 

301  Merced  Mining  Co.  v.  Fremont,  7  Cal.  130. 

302  Ortman  v.  Dixon,  9  Cal.  23. 
308  Prader  v.  Grim,  13  Cal.  585. 
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dertaking  upon  the  issuance  of  the  restraining  order,  still  hav- 
ing taken  jurisdiction  of  the  general  subject  of  litigation,  he 
has  power  aside  from  the  statute  to  order  such  undertaking, 
or  to  make  any  other  order  in  the  progress  of  the  case  for  the 
furtherance  of  the  objects  of  the  litigation  and  the  protection 
of  its  subjectunatter.'^ 

§  4865.  Hearing^.  If  the  court  or  judge  deem  it  proper  that 
the  defendant,  or  any  of  several  defendants,  should  be  heard 
before  granting  the  injunction,  an  order  may  be  made  requiring, 
cause  to  be  shown,  at  a  specified  time  and  place,  why  the  in- 
junction should  not  be  granted;  and  the  defendant  may,  in  the- 
meantime,  be  restrained.®^ 

§  4866.  Order  to  show  cause.  The  object  of  the  practice  of 
issuing  an  order  to  show  cause  before  granting  the  injunction 
is  to  enable  the  parties  to  present  the  case  on  the  merits."^^ 
Where  an  order  is  made  to  show  cause  why  an  injunction 
should  not  be  granted,  and  restraining  defendants  until  the 
hearing,  and  on  the  hearing  upon  the  order  the  injunction  is 
refused,  the  restraining  order  expires  by  limitation.*^  Tn  a 
California  case  it  w^as  held  that  the  temporary  injunction 
granted  on  filing  the  complaint  should  not  have  been  dissolved 
before  the  hearing;  that  on  the  facts  stated  in  the  complaint, 
an  action  for  damages  would  be  fruitless;  that  although  the 
complaint  does  not  aver  absolute  insolvency  of  defendants,  still 
enough  is  averred  to  satisfy  the  court  that  a  judgment  for 
damages  would  be  worthless,  and  hence  the  injunction  ought 
to  have  been  continued .'^ 

§  4367.  Injunction  order  aftev  order  to  show  cause. 

Form  No.  1069. 

[TlTLE.l 
On  the  return  of  the  order  to  show  cause  made  by  me  in 

the  above-entitled  action,  on  the day  of , 

18. .,  and  returnable  this  day,  after  hearinor  E.  F.  for  the  plain- 

804  Prader  v.  Purkett,  13  Col.  5<SR:  see  %  4236,  ante. 

30B  Oal.  Code  Civ.  Pro..  S  .^30:  N.  Y.  Code,  %  609. 

80«  Hicks  V.  Mlohael.  15  Cal.  107. 

807  Id.;  see  §  4243,  ante.  In  an  action  for  an  injunction  the  force 
of  a  restraining  order  previously  Issued  ceases  upon  the  prrantln^  of 
an  injunction  pendente  lite-  Cohen  v.  Gray,  70  Cal.  S.'i:  see  Sheward 
V.  Water  Co..  90  Id.  635:  Walker  v.  Emerson,  89  id.  456. 

308  Hicks  V.  Compton.  18  Cal.  206. 
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tiff,  and  G.  II.  for  the  defendant,  no  sufficient  cause  to  the 
contrary  being  shown: 

It  is  ordered  that  the  said  order  to  show  cause  be,  and  the 
same  hereby  is,  made  absolute,  on  the  said  plaintiff  executing 
and  filing  a  written  undertaking  pursuant  to  the  statute  and 
the  practice  of  the  court,  to  the  effect  that  he  will  pay  the  said 

defendant  such  damages,  not  exceeding  the  sum  of 

dollars,  as  he  may  sustain  by  reason  of  the  injunction,  if  the 
court  shall  finally  decide  that  the  plaintiff  is  not  entitled  thereto. 
And  I  order  that  the  said  defendant,  and  his  agents  and  ser- 
yants,  be  enjoined  and  restrained  [state  acts  to  be  enjoined] 
until  the  further  order  of  the  court.*^ 

[Date.]  [Signatubb.] 

S  4368.  Insufficient  groundB.  In  a  bill  for  an  injunction  to 
restrain  defendants  from  taking  possession  of  certain  real  es- 
tate —  a  warehouse  and  wharf  —  the  complaint  averred  plaintiff's 
title  to  the  property,  and  their  possession;  that  defendants  have 

conspired  together,  and  are  threatening  to  take  by  force  the 

property  from  plaintiffs,  and  are  making  preparations  and  using 

violent  means  to  drive  plaintiffs  and  their  workmen  from  the 

premises;  that  plaintiffs  are  in  possession  of  teams,  carriages, 

etc.,  for  transporting  goods  from  said  warehouse  and  wharf  to 

Los  Angeles,  as  a  business  connected  with  said  premises;  and 

that    unless  defendants  are  restrained    from  executing    their 

threats,  plaintiffs  will  be  ruined  in  their  business,  and  their 

property  be  destroyed;  it  was  held  that  these  allegations  are 

.insufficient  to  authorize  an  injunction,  there  being  no  averment 

of  insolvency  of  defendants,  and  the  complaint  not  showing 

that  there  is  no  adequate  remedy  at  law.*'*^®    The  answer  in 

chancery  of  a  corporate  body  under  its  common  seal,  denying 

the  equity  of  the  bill,  is  sufficient  to  warrant  a  denial  of  an 

injunction,  or  to  dissolve  it  if  granted.'**    A  mere  denial  in 

the  answer  of  the  equity  of  the  bill  will  not  prevent  the  court 

•«»  It  will  be  readily  observed  by  the  practitioner  that  the  lan^age 
of  each  restraining  order  is  necessarily  changed  according  to  the 
facts  of  each  case,  and  the  object  being  to  Inform  the  party  against 
whom  the  order  runs,  in  clear  and  unmistakable  terms,  what  he  Is 
forbidden  from  doing,  the  briefer  the  order  the  clearer  It  will  be; 
lengthy  and  wordy. injunction  orders  should  be  avoided. 

310  Tomlinson  v.  Rublo,  16  Cal.  202. 

311  Halght  ▼.  Proprietors  of  the  Morris  Aqueduct,  4  Wash.  0.  O. 
^1. 
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from  looking  into  the  law  and  the  facts  of  the  case  on  a  motion 
for  a  special  injunction,  and  granting  or  refusing  it,  according 
to  its  discretion.^^^ 

S  4369.  Form.     No  particular  fonn  of    order  to  restrain  is 

necessary.     The  substantial  thing  is  an  authentic  notification 

to  the  defendants  of  the  mandate  of  the  judge,  which  they  must 

then,  at  their  peril,  obey.®^^  'The  language  should  be  so  clear 

and  explicit  that  an  unlearned  man  can  understand  it,  without 

employing  counsel  to  advise  him  what  he  has  a  right  to  do;^^* 
and  should  contain  sufficient  to  apprise  the  party  what  he  is 

restrained  from  doing,  though  how  far  actual  knowledge  of  its 

purpose  on  the  part  of  the  defendant  may  affect  this,  quaere,^^^ 

S  4370.  Title  to  property.  There  is  no  occasion  that  the 
plaintiff  should  first  establish  his  title  at  law  before  he  can 
obtain  the  injunction  when  the  averment  of  his  right  in  the 
complaint  is  admitted  by  demurrer.^^* 

S  4371.  To  whom  directed.  Though  an  injunction  should 
not  in  general  be  directed  to  persons  not  parties  to  the  action,*'" 
yet  the  defendant  can  not  object  to  it  on  this  ground.^^*  But 
it  is  usual  and  proper  to  express  that  the  agents,  attorneys, 
and  servants  of  the  defendants  are  enjoined;  whether  they  are 
named  or  not,  they  are  bound  by  it,  if  they  have  notice  of  it.'"^ 
It  seems  in  New  York  the  court  will  not  enforce  obedience  of 
such  an  injunction,  on  an  ex  parte  application  for  an  attach- 
ment;^^ and  an  injunction  against  persons  not  parties  is  opera- 
tive only  as  a  notice  to  such.^* 

3i2  Clum  V.  Brewer,  2  Curtis  C.  C.  506. 

818  Summers  v.  Farlsh,  10  Cal.  347. 

314  Laurie  v.  Laurie,  9  Paige  Ch.  234;  Clark  v.  Clark,  25  Barb.  76. 

815  See  Sullivan  v.  Judah,  4  Paige  Cb.  444;  Byam  v.  Stevens.  4 
Edw.  Cb.  119. 

318  Tuolumne  Water  Co.  v.  Chapman,  8  Cal.  392. 

3i7iveson  V.  Harris,  7  Ves.  257;  FeHows  v.  Fellows,  4  Johns.  Ch. 
25;  Watson  v.  Fuller,  9  How.  Pr.  425:  People  v.  Judges  of  the  New 
York  Common  Pleas,  3  Abb.  Pr.  181;  Bloomfield  v.  Snowden,  2 
Paige.  355;  Sage  v.  Quay,  Clarke,  347;  Edmonston  v.  McLoud,  1^ 
Barb.  361. 

318  Tradesman's  Bank  v.  Merritt,  1  Paige.  304. 

819  Mayor  of  New  York  v.  Conover.  5  Abb.  Pr.  252;  Morton  v. 
Superior  Court,  65  Cal.  496:  Golden  Gate  Con.  Hy.  M.  Co.  v.  Superior 
Court  65  id.  187;  see  §  4261,  ante, 

820  Watson  v.  Fuller,  9  How.  Pr.  426. 

321  Sage  V.  Quay,  Clarke,  348;  Edmonston  v.  McLond,  19  Barb. 
361. 
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I  437d.  When  may  be  granted.  Granting  and  continuing 
injunctions  rests  very  much  in  the  sound  discretion  of  the 
court,  to  he  governed  by  the  nature  of  the  case;*^  and  this 

discretion  should  always  be  exercised  in  favor  of  the  party  most 
liable  to  be  injured.*®  The  abuse  of  discretion  in  granting  the 
writ  of  injunction  should  be  guarded  against.'^  An  order  or 
writ  may  be  granted  by  the  court  in  which  the  action  is  brought, 
or  by  a  judge  thereof,  or  by  a  county  judge;  and  when  made* 
by  a  judge,  may  be  enforced  as  the  order  of  the  court.*^ 

i  4373.  Service  of  injunction.  When  granted  on  the  com- 
plaint, a  copy  of  the  complaint  and  verification  attached  must 
be  served  with  the  injunction.®^  The  statute  of  California 
points  out  no  mode  for  service  of  an  injunction;  but  it  has 
been  held  in  a  recent  cast  that  the  writ  may  be  served  by  any 
person  authorized  to  serve  a  summons;  but  in  conformity  witli 
the  provisions  relative  to  the  summons,  delivery  of  a  copy  is 
es^ntial  to  personal  service  where  that  is  required;  but  whether 
it  would  be  necessary  to  exhibit  the  original,  unless  specially 
requested  by  the  party  served,  no  opinion  is  here  expresded.®-" 
When  granted  upon  affidavit,  a  copy  of  the  affidavit  must  be 
served  with  the  injunction.**  A  writ  placed  in  the  sheriff's 
hands  on  Sunday  can  not  be  officially  received  by  him  on  that 
day.  It  can  only  be  considered  officially  in  his  hands  when 
Sunday  has  expired.*®  A  party  against  whom  an  injunction 
has  been  issued  is  not  bound  to  obey  it  until  after  due  servico 
thereof  on  him;  giving  him  verbal  notice  that  an  order  enjoin- 
ing him  has  been  made  is  not  sufficient.**^  'It  seems  if  a  party 
be  in  court  at  the  time  an  injunction  order  is  made,  and  thus 
has  personal  knowledge  of  the  order,  that  he  would  be  bound 
thereby.***     An  injunction  order,  and  due  service  thereof  on 


HIck«  v.  Michael.  15  Cal.  107. 

828  Hicks  V.  Compton,  18  Oal.  206.  Unlesft  It  appears  that  its 
discretion  has  been  abused,  the  action  of  the  trial  court  will  not 
be  disturbed  on  appeal.  Orannis  v.  Lorden,  103  Cal.  472;  White  v. 
Nunan,  60  id.  406. 

824  De  Witt  V.  Hays,  2  Cal.  463;  56  Am.  Dec.  352. 

8»Ca1.  Code  Civ.  Pro..  §  525;  N.  Y.  Code,  S  606. 

KM  Id.,  I  527. 

827  Edmondson  v.  Mason,  16  Cal.  386. 

828  Cal.  Code  Civ.  Pro..  §  527. 

82»  Whitney  v.  Butterfleld.  13  Cal.  336;  73  Am.  Dec.  584. 

880  Elliott  V.  Osborne,  1  Cal.  396. 

881  Id. 
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the  party  enjoined,  do  not  operate  to  enlarge  the  time  Within 
which  an  act  is  required  to  be  done  by  the  party  procuring  the 
order.*^  Where  the  plaintiff  in  an  injunction  suit  endeavored 
to  entrap  the  defendant  into  a  violation  of  the  injunction,  it 
wab  held  that  the  plaintiff  should  be  charged  with  the  co^ts  af 
an  application  for  an  attachment  made  by  him.'^  An  attach- 
ment for  disobeying  an  injunction  may  be  granted;^**  and  the 
court  may  imprison  for  a  contempt  in  violating  an  injunction.*® 

S  4374.  Dissolving  injunction  —  notice  of  motion  to  dlMolve. 

Form  No.  1070. 

[Title.] 

To 

Please  take  notice  that  on  [designate  papers],  the  under- 
signed will  move  the  court  at ,  on  the 

day  of ,  18 . .,  at o'clock  in  the  forenoon, 

or  as  soon  thereafter  as  counsel  can  be  heard,  that  the  injunc- 
tion issued  in  this  action  be  dissolved;  and  for  such  other  or 
further  relief  as  may  be  just 

[Date.]  [Signatuhe.] 

§  4375.  Damage  on  dissolution.  Defendant  may  recover 
damages,  though  the  court  had  no  jurisdiction.*^*  And  the 
measure  of  damages  is  the  value  of  the  property.^^  Fees  of 
counsel  are  properly  included  where  they  are  a  direct  loss.** 
The  fees  of  an  attorney  employed  to  resist  injunction  can  not 
ho  recovered  as  damages,  unless  they  have  been  paid.  The  fact 
that  the  plaintiff  is^subject  tx>  a  liability  to  his  attorney,  without 
showing  actual  payment  to  him,  is  insufficient.^^    The  plaintiff 

332  Elliott  V.  Osborne,  1  Cal.  396. 

333  Sparkman  v.  Hlpglns.  2  Blatchf.  29. 

334  Monroe  v.  Harkness,  1  Cranob  C.  C.  157. 

336  Monroe  v.  Bradley,  1  Crancb  C.  C.  158;  see  Cal.  Code  Civ.  Pro.. 
n  1212,  1218,  1219. 

336  Cumberland  Coal  Co.  v.  Hoflfman  Steam  Coal  Co.,  39  Barb.  16; 
S.  C,  15  Abb.  Pr.  78. 

837  Barton  v.  Fisk,  30  N.  Y.  166.  In  an  action  to  recover  the 
damages  caused  by  the  wrongful  Hiilnp  out  of  an  injunction,  a 
party  can  recover  the  value  of  his  labor  for  the  time  he  waa  co«n- 
pelled  to  remain  idle  by  bein^  restrained  from  working  his  mining 
ground.  CampbeU  v.  Metcalf,  1  Mont  378;  see,  also,  Lambert  v. 
HnRklns,  80  Cal.  611. 

338  Ah  Thale  v.  Quan  Wan,  3  Oal.  216;  but  see  Taacks  v.  Schmidt, 
18  Abb.  Pr.  307. 
839  WiUson  V.  McBvoy,  25  Cal.  170. 


65  INJUNCTION.  §  4376 

in  an  action  on  an  injunction  bond  is  not  entitled  to  a  judgment 
for  damages  for  expenses  incurred  for  attorney's  fees  and  in 
procuring  testimony,  unless  he  proves  tkat  he  has  actually  paid 
the  attorney  and  the  expenses  of  procuring  testimony.**^  The 
usual  bond  being  given,  an  order  was  made  to  sho\r  cause 
(August  29th)  why  an  injunction  should  not  issue.  A  restrain- 
ing order  in  the  "  meantime  "  was  issued.  The  case  was  con- 
tinued until  October  10th,  when,  on  hearing,  the  order  was 
dissolved,  injunction  denied,  and  suit  dismissed.  Action  on 
the  bond;  it  was  held  that  the  restraining  order  embraces  the 
time  between  its  issuance  and  the  hearing,  and  that  damages 
may  be  had  beyond  August  29 th.^*  The  form  of  an  under- 
taking does  not  in  terms  provide  for  damages  accruing  after 
the  preliminary  order  for  un  injunction  has  ceased  to  be  opera^ 
tive,  and  the  liability  of  sureties  will  not  be  extended  by  con^ 
&truetion  beyond  the  terms  of  the  undertaking.*** 

340  Prader  v.  Grimm,  28  Cal.  11;  see,  also,  Helena  v.  Brulo^  15 
Mont.  429;  Curtis  v.  Badman,  110  Cal.  433;  Creek  v.  McManus,  13 
id.  152;  Olds  v.  Cary,  13  Oreg.  362;  Cook  v.  Oreenougb,  14  Mont. 
X^2.  Attorney  fees  are  not  recoverable  in  an  action  on  an  injunction 
bond  where  no  motion  for  the  dissolution  of  the  injunction  is  made, 
and  it  is  allowed  to  stand  until  defeated  by  a  trial  on  the  merits. 
Donahue  v.  Johnson,  9  Wash.  St.  187.  The  undertaking  in  injunc- 
tion does  not  cover  counsel  fees  paid  for  the  trial  of  the  main  issue, 
but  only  such  as  are  paid  for  procuring  the  dissolution  of  an  in- 
juurtion  improperly  issued.  Parker  v.  Bond,  5  Mont.  1;  Porter  v. 
Hopkins,  63  Cal.  53;  Curtiss  v.  Bachman,  110  id.  433.  The  meas- 
ure of  damages  is  the  actual  expense  and  loss  occasioned,  ex- 
cluding remote  damages,  and  including  all  damages  naturally  and 
fairly  traceable  to  the  wrongful  issuance  of  the  injunction.  Rice 
T.  Cook.  92  Cal.  144;  and  see  Dougherty  v.  Dore,  63  id.  170.  Where 
the  damages  are  limited  by  the  terms  of  the  bond  to  such  as  the 
plaintiff  may  sustain  by  reason  of  the  injunction,  whatever  ex- 
penses he  is  subjected  to  by  reason  of  the  suit,  or  for  counsel  fees 
in  defending  the  suit,  are  not  damages  within  the  terms  of  the 
bond.  Curtiss  v.  Bachman,  110  Cal.  433;  and  see  San  Diego  Water 
Co.  V.  Steamship  Co.,  101  id.  216;  Sweet  v.  Morwry,  71  Hun,  381; 
Whiteside  v.  Cottage  Assoc.,  84  id.  555;  Randall  v.  Carpenter,  88 
X.  Y.  293;  Thurston  v.  Haskell,  81  Me.  303. 

341  Prader  v.  Grim,  13  Cal.  585. 

.342  Webber  v.  Wilcox,  45  Cal.  302.  The  functions  of  a  preliminary 
injunction  cease  when  the  final  decree  is  made,  and  damages  sub- 
sequently accrued  can  not 'be  recovered  from  the  sureties,  although 
the  final  decree  be  reversed  on  appeal.  Lambert  v.  Haskell,  80  Cal. 
611. 
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§  4376.  Defense  in  action  on  bond.      In  aa  action  for  daon- 

ages  on  an  undertaking  given  on  suing  out  an  injunction,  the 

defendants  can  not  object,  by  way  of  defense,  that  they  ought 
not  to  pay  the  damages  which  they  contracted  to  pay,  because 

the  business  which  they  enjoined,  and  for  the  stoppage  of  which 

damages  are  claimed,  was  a  public  nuisance.^^ 

§  4377.  Dismissal  of  suit.  A  judgment  dismissing  a  suit  in 
which  a  temporary  injunction  had  been  granted  for  want  of 
prosecution  amounts  to  a  determination  by  the  court  that  the 
injunction  was  improperly  granted;  and  after  such  judgment, 
suit  lies  upon  the  injunction  bond.®** 

S  4378.  Bffect  of  answer.  Upon  a  motion  to  dissolve  an 
injunction,  an  averment  in  an  answer  not  responsive  to  any 
allegation  in  the  bill  is  not  per  se  evidence  against  the  com- 
plainant. The  answer  of  the  defendant,  in  order  to  be  evi- 
dence in  his  favor,  must  respond  to  a  fact  averred  in  the  bill, 
and  not  to  a  mere  inference  of  law.®**  If  an  answer  denies  the 
equities,  it  will  be  dissolved,®**  but  without  prejudice.®*^  But 
it  does  not  follow  necessarily  that  the  injunction  should  be 
dissolved  in  such  case.®*®  And  the  Supreme  Court  will  not 
interfere,  except  in  case  of  abuse  of  discretion.®*® 

348  Cunningham  v.  Breed,  4  Gal.  384.  An  answer  In  a  suit  on  an 
injunction  bond  which  pleads  settlement  of  the  original  suit,  which, 
by  its  terms,  was  limited  to  such  controversies  as  then  existed,  is 
no  defense  to  an  action  on  the  injunction  bond,  the  cause  of  action 
upon  which  subsequently  arose;  and  though  a  demurrer  would 
be  more  appropriate  as  a  means  of  testing  its  sufficiency,  It  is  so 
clearly  bad  that  a  motion  to  strike  it  out  is  proper.  Silcox  v.  Lang. 
78  Cal.  lia 

S44  DowUng  V.  Polack,  18  Gal.  625.  The  voluntary  dismissal  of  an 
injunction  suit  by  the  plaintiff  has  the  same  effect  as  a  decision  of 
the  court  that  he  was  not  entitled  to  the  injunction.  Asevado  v. 
Orr,  100  Gal.  283. 

845  Merritt  v.  Brinkerhoff,  17  Johns.  366;  Payne  v.  Coles,  1  Muri. 
373;  Page's  Ex'r  v.  Winston's  Adm'r,  2  id.  298;  Robinson  v.  Cath- 
cart,  2  Cranch  C.  C.  590;  United  States  v.  Parrott,  1  McAU.  271. 

846  Hazard  v.  Hudson  River  Bridge  Co.,  27  How.  Pr.  296. 

847  Id. 

848  Carpenter  v.  Danforth,  19  Abb.  Pr.  225;  Bank  of  Monroe  ▼. 
Schermerhom,  Clarke,  300. 

849  Godey  v.  Godey,  39  Gal.  166;  McCreery  v.  Brown,  42  id.  467; 
Rogers  v.  Tenant,  46  Id.  186;  see,  also,  Fuhn  v.  Weber  38  id.  637. 
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{  4379.  Effect  of  appeaL  An  injunction  is  not  dissolved 
or  superseded  by  appeal  taken.®^  So  an  appeal  from  an  order 
dissolving    an    injunction  does  not    prolong    the    reBtraining 

order.**! 

§  4380.  Effect  of  dissolution.  The  dissolution  of  an  injunc- 
tion is  a  technical  breach  of  the  injunction  bond.*'^  Where 
an  injunction  has  been  dissolved,  and  afterwardB  reinstated, 
and  is  still  pending,  no  suit  can  be  maintained  on  the  injunc* 
tion  bond,  as  for  a  breach  of  it.*^ 

§  4381.  Qrounds  of  dissolution.  If  upon  such  application  it 
satisfactorily  appear  that  there  is  not  suificient  ground  for  the 
injunction,  it  must  be  dissolved;  or  if  it  satisfactorily  appear 
that  the  extent  of  the  injunction  is  too  great,  it  must  be 
modified.®*^  An  injunction  was  dissolved  on  the  grounds: 
1.  That  the  affidavit  and  papers  on  which  it  was  granted  were 
not  legibly  written;  2.  That  the  injunction  had  not  been  served 
personally;  3.  That  the  papers  had  not  been  filed.**  The 
grounds  of  the  injunction  can  not  be  inquired  into  in  suit  upon 
an  injunction  bond.  The  court  in  which  the  injunction  suit  is 
tried  must  determine  whether  the  injunction  was  properly  or 
improperly  issued;  and  after  such  determination,  and  not  be- 
fore, does  an  action  lie  on  the  bond.^*^ 

S  4382.  Injunction  granted  without  notice.  If  an  injun(;tion 
be  granted  without  notice,  the  defendant,  at  any  time  before 
the  trial,  may  apply,  upon  reasonable  notice  to  the  judge  who 
granted  the  injunction,  or  to  the  court  in  which  the  action 
is  brought,  to  dissolve  or  modify  the  same.'^''  The  motion  may 
be  made:  1.  Upon  the  complaint  and  affidavits,  or  in  other 
words,  the  papers,  whatever  they  may  have  been,  upon  which 
the  injunction  was  granted;  or,  2.  Upon  papers  upon  which 
the  injunction  was  granted,  and  affidavits  on  the  part  of  defend- 

»o  Merced  Mining  Co.  v.  Fremont,  7  Gal.  130. 

Ml  Hicks  V.  Michael.  15  Cal.  107. 

352  stone  T.  Gason,  1  Oreg.  100. 

358  Bentley  v.  Joslin,  Hempst  218. 

3M  Gal.  Code  Civ.  Pro.,  §  533.  A  court  that  grants  a  preliminary 
injunction  may,  in  the  exercise  of  its  Judicial  discretion,  modify  the 
injunction  at  any  time  before  final  judgment.  Hobhs  v.  Canal  Co.. 
66  C«l.  161. 

355  Johnson  t.  Casey,  28  How.  Pr.  492. 

866  Dowling  T.  Pohick,  18  Cal.  625:  see  Rice  v.  Cook,  92  Cal.  144. 

867  Cal.  Code  Civ.  Pro.,  d  532;  but  see  Id..  §  937;  and  Fremont  T. 
Merced,  9  Gal.  19;  Borland  v.  Thornton,  12  id.  441. 
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ant,  with  or  without  answer.  If  the  defendant  rests  his  motion 
upon  the  papers  upon  which  the  injunction  is  granted,  the 
plaintiff  can  make  no  further  showing,  but  must  stand  upon 
his  complaint  or  his  complaint  and  affidavits,  as  the  case  may 
be.  If,  however,  the  defendant  makes  a  counter-showing  by 
affidavit,  with  or  without  the  answer,  the  plaintiff  may  meet 
it  with  a  further  showing  on  his  part.  If  the  defendant  ipoves 
upon  what  he  has  prepared  as  his  verified  answer,  he  makes  it 
an  affidavit,  in  the  sense  of  the  statute,  for  all  the  purposes 
of  his  motion,  and  he  can  not  deprive  the  plaintiff  of  his  rights 
to  reply  by  calling  it  an  answer  instead  of  an  affidavit.*^®  It 
is  no  ground  for  dissolving  an  injunction  upon  a  motion  made 
upon  the  complaint  alone,  if  the  facts  alleged  in  the  complaint 
are  sufficient  to  entitle  the  plaintiff  to  an  injunction.^"* 

S  4383.  Judgment,  effect  of.  When  suit  is  brought  to  set 
aside  a  judgment  on  the  ground  of  fraud,  and  a  restraining 
order  is  issued  in  such  suit  at  the  instance  of  the  plaintiff, 
and  subsequently,  at  a  final  hearing,  the  court  decides  that 
such  judgment  was  not  fraudulent,  but  valid,  it  was  held  that 
the  effect  of  such  judgment  is  that  plaintiff  was  not  entitled 
to  the  restraining  order.^^  Plaintiffs  sue  defendants  for  dam- 
ages for  their  alleged  trespasses  upon  a  certain  portion  of  quartz- 
miring  claims,  alleged  in  the  complaint  to  be  the  property 
and  "in  the  possession  of  plaintiffs,  asking  an  injunction  against 
further  trespasses,  which  was  granted,  the  complaint  averring 
the  insolvency  of  defendants.  The  defendants  deny  all  the 
allegations  of  the  complaint,  and  claim  ownership.  The  jury 
found,  generally,  "  for  defendants,"  and  judgment  was  rendered 
in  their  favor  for  costs.  Defendants  then  moved  to  amend  the 
judgment  by  adding  thereto  the  words  "and  that  the  injunc- 
tion heretofore  granted  be  and  the  same  is  hereby  dissolved/' 
which  was  refused;  but  the  judgment  was  so  modified  as  to 
permit  defendants  to  work  the  surface  diggings  set  up  in  their 
answer;  it  was  held  that  the  action  amounted  to  an  action  of 
trespass,  with  an  injunction  as  auxiliary  thereto;  and  that  the 
action  itself  having  failed  by  the  verdict  for  defendants,  the 
injunction  falls  with  it,  and  should  have  been  dissolved.^^^ 

858  Falkinburg  v.  Lucy,  35  Cal.  52;  95  Am.  Dec.  76;  Hiller  v.  Col- 
Wns,  63  Cal.  235;  Kahn  v.  Mining  Co..  2  Utah,  16. 
869  Fuhn  V.  Weber,  38  Cal.  6.36. 
860Heyman  v.  Landers,  12  Cal.  107. 
861  Brennan  v.  Gaston,  17  Gal.  372.    , 
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§  4884.  Motion  on  complaint  and  anawvr.  Where  a  motiou 
to  dissolve  an  injunction  is  made  upon  bill  and  answer  alone, 
the  general  rule  is  to  dissolve  the  injunotion^  if  the  answer 
denies  all  the  equities  of  the  bill.  There  are  exceptions  to  the 
rule,  but  they  depend  upon  the  special  circumstances  of  the  par- 
ticular cases.*®  Where  an  injunction  was  granted  on  the 
complaint,  restraining  defendants  from  surveying  or  selling  the 

premises  pending  suit,  it  was  dissolved  on  filing  an  answer  set- 
ting up  paramount  title  in  defendants;  it  was  held  that  the  in- 
junction was  properly  dissolved,  because  the  validity  of  defend- 
ants' title  should  be  judicially  determined  before  its  assertion 
be  enjoined.«»  Where  the  motion  is  made  on  complaint  and 
answer,  the  answer  will  be  treated  as  an  affidavit,  and  the  plain- 
tiff is  entitled  to  reply  to  the  answer  by  affidavits.*** 

$  4885.  Motion,  when  to  bo  made.  The  motion  to  dissolve  is 
limited  to  cases  where  the  injunction  is  originally  granted  with- 
out notice.***  If  the  injunction  is  granted  upon  notice,  the 
remedy  is  by  appeal.*** 

i  4886.  Notiee.  Notice  of  a  motion  to  dissolve  an  injunction 
must  be  given  in  a  reasonable  time  before  the  motion  is  made, 
unless  the  cause  has  been  set  down  for  hearing  of  the  motion.**^ 
Under  ordinary  circumstances,  one  day's  notice  is  too  brief;  but 
there  is  no  fixed  limit  as  to  time.*** 

a«2  Gardner  v.  PerklDs,  9  Cal.  553;  Johnson  v.  Wide  West  M.  Oo., 
22  id.  479;  Burnett  v.  Whlteslden,  13  id.  156;  Real  del  Monte  Oo.  v. 
Pond,  etc.,  Co.,  23  id.  82.  When  the  complaint  does  not  state  a 
cause  of  action  an  order  refusinjj?  to  dissolve  an  Injunction  Is 
erroneous  for  that  reason;  and  if  facts  pertaining  to  the  knowledge 
of  the  defendant,  which  are  essential  to  the  cause  of  action,  are 
alleged  upon  information  and  hellet  in  the  complaint,  and  are 
positively  denied  under  oath  in  the  answer,  the  injunction  should 
be  dissolved.    County  of  Yuba  v.  Clarke,  79  Cal.  239. 

wa  Curtis  v.  Sutter,  15  Cal.  263. 

864  Falklnburg  v.  Lucy,  35  Cal.  52;  95  Am.  Dec.  76;  HiUer  v.  Col- 
lins, 63  Cal.  235. 

366  Natoma  Water  &  Mining  Co.  v.  Clarkin,  14  OaL  551;  Natoma  ! 

Water  &  Mining  Oo.  v.  Parker,  16  id.  83.  ! 

366  Curtis  V.  Sutter,  15  Cal.  265. 

367Wilkin8  V.  Jordan,  3  Wash.  C.  C.  226.  What  notice  is  re- 
quired. See  Burford  v.  Ringgold,  1  Cranch  C.  C.  253;  Ramsey  v. 
Wilson,  id.  304;  Stoddert  v.  Waters,  Id.  483. 

«68  T^wrence  y.  Bowman,  1  McAU.  419.  The  Cal.  Code  Civ.  Pro., 
I  .^>32.  uses  the  expression  **  reasonable  notice."  But  see  Id.,  H  1005, 
which  provides  what  notice  must  be  given  of  motions;  and  Id.,  i  937, 
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S  4387.  New  trial,  effect  of.  Pendency  of  motion  for  a  new 
trial  does  Hot  operate  as  a  suspension  to  an  injunction.^^  In 
an  action  to  try  the  right  to  a  mining  claim,  a  preliminary  in- 
junction is  granted  on  plaintifiPs  motion,  and  on  appeal  to  the 
Supreme  Court,  a  judgment  in  favor  of  plaintiff  is  reversed, 
and  a  new  trial  granted;  this  granting  of  a  new  trial  does  not 
entitle  the  defendant  to  a  dissolution  or  modification  of  the 
injunction.'^® 

S  4388.  Beinstatlng.  Where  an  injunction  has  been  dissolved 
on  the  coming  in  of  the  answer  denying  the  equity  of  the  bill, 
and  testimony  has  afterwards  been  taken  and  published  tend- 
ing to  show  the  right  of  the  complainant  to  relief,  the  injunc- 
tion or  application  may  be  reinstated.'^^  When  the  judgment 
is  reversed  and  the  cause  remanded  for  a  new  trial,  it  is  re- 
turned to  the  lower  court  for  a  trial  upon  the  issues,  and  it 
stands  in  the  same  attitude  in  all  respects  as  before  the  former 
trial.  If  the  plaintiffs  were  entitled  to  an  injunction  before 
the  former  trial,  and  the  injunction  was  ordered,  they  were 
entitled  to  retain  it  upon  the  cause  being  remanded  for  a  new 

i  4389.  Konsuit,  effect  of.  When  a  preliminary  injunction 
is  granted  on  plaintiff's  application,  the  injunction  should  be 
dissolved  if  a  nonsuit  is  granted  on  the  trial."'  If  a  prelimi- 
nary injunction  is  dissolved  upon  granting  a  nonsuit,  and  the 
judgment  is  afterwards  reversed  on  appeal,  the  plaintiff,  upon  a 
proper  application,  will  be  entitled  to  a  renewal  of  the  injunc- 
tion upon  filing  the  remittitur  in  the  court  below.*'* 

S  4390.  Opposing  motion.  If  the  application  be  made  upon 
affidavits  on  the  part  of  the  defendant,  but  not  otherwise,  the 

which  provides  that  an  order  made  out  of  court,  without  notice  to 
the  adverse  party,  may  be  vacated  or  modified,  without  notice,  by 
the  Judge  who  made  It;  or  may  be  vacated  or  modified  upon  notice, 
!n  the  manner  In  which  other  motions  are  made.  See  Hefflon  v. 
Bowers,  72  Cal.  270. 
«»  Ortman  v.  Dixon,  9  Cal.  23. 

870  Hess  V.  Winder.  34  Cal.  270. 

871  Fanning  v.  Dunham,  4  Johns.  Ch.  36;  Travers  v.  Stafford,  2 
Ves.  sen.  19;  Radford's  ExY  v.  Innes'  Bx'x,  1  Hen.  &  M.  8;  Tucker 
V.  Carpenter,  Hempst.  440. 

872  Hess  V.  Winder,  34  Cal.  270. 

873  Harris  v.  McGregor,  29  Cal.  124.  ^ 

874  Id. 
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plaiiitiil  may  oppose  the  same  by  affidavits,  or  other  erideiice^ 
in  addition  to  those  on  which  the  injunction  was  granted."^ 
On  application  for  injunction  to  restrain  waste,  or  mischief 
analogous  to  waste,  plaintiff  may  read  affidavits  contradicting 
the  answer  upon  all  matters  ii>  controversy,  including  questions 
of  title.««» 

i  4391.  Semedy  of  defendant.  An  injunction  bond,  though 
given  to  all  the  obligees  by  name,  and  using  no  words  directly 
expressing  a  several  obligation,  yet  necessarily  creates  a  several 
liability,  the  design  of  it  being  to  secure  each  or  all  of  the 
obligees  from  damages  or  injury.*^  Anr  action  on  the  case  will 
not  lie  for  improperly  suing  out  an  injunction,  unless  it  is 
charged  in  the  declaration  as  an  abuse  of  the  process  of  court 
through  malice,  and  without  probable  cause.^®  If  the  act  com- 
plained of  is  destitute  of  these  elements,  the  remedy  of  the  in- 
jured party  is  on  the  injunction  bond.*'' 

§  43052.  BeTenal  of  Judgment.  A  reversal  of  judgment, 
which  judgment  awards  the  plaintiff  possession  of  8  tract  of 
land,  and  perpetually  enjoins  the  defendant  from  committing 
waste  on  the  land,  also  reverses  the  injunction  decree,  even  if 
the  decree  is  not  included  in  the  record  sent  to  the  appellate 
court.**^ 

i  4303.  BcfTival  of  injunction.  The  court  below  may,  on 
proper  showing,  revive  an  injunction  once  dissolved,  or  grant  an 
injunction  previously  denied,  and  this  is  the  extent  of  its 
power  when  the  matter  has  been  once  disposed  of."* 

i  4394.  Bight  to  move.  The  right  to  move  to  .dissolve  an 
injunction  before  final  hearing  exists  only  where  it  was  granted 
without  notice,  according  to  section  118  of  the  Practice  Act."* 

875  Code  Civ.  Pro.,  §  632. 

878  Hirks  V.  Michael.  15  Cal.  107. 
877  Summers  v.  Parish,  10  Cal.  347. 
87R  Roblnnon  t.  Kellum,  6  Oal.  3d9. 

879  Id.;  see.  also,  Anevado  v.  Orr,  100  Cal.  293:  Ruble  v.  Mining 
Co.,  10  Oreg.  39.  Sufficiency  of  complaint  in  action  upon  injunction 
bond.  See  Curtiss  v.  Bachman,  84  Oal.  216;  Asevado  v.  Orr,  100 
td.  293. 

no  McGarrahan  v.  Maxwell,  28  Cal.  84. 

•81  Hicks  V.  Michael  15  Cal.  107:  Creanor  ▼.  Nelson,  23  id.  464. 
s^Cal.  Code  Civ.  Pro.,  S  532;  Natoma  Water  k,  Mining  Oo.  t. 
Parker,  16  Cal.  83. 
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The  privilege  of  moving  for  a  dissolution  of  an  injunction  upon 
the  iSling  of  an  answer  is  limited  to  cases  where  the  injunction 
is  originally  granted  without  notice.  Where  the  injunction  is 
granted  on  a  rule  to  show  cause^  it  can  not  be  dissolved  until 
the  final  hearing,  unless  the  right  to  apply  for  dissolution  on 
filing  the  answer  be  expressly  reserved.  An  injunction  granted 
upon  an  order  to  show  cause,  and  after  a  full  hearing  on  the 
merits,  can  not  be  dissolved  on  motion  before  the  final  hearing. 
The  only  remedy  is  to  appeal  from  the  order  granting  the  in- 
junction.^^ 

I  4395.  Street  assessnieiLt.  Where  afisesBment  was  laid  for 
the  purpose  of  improving  a  street,  thereby  benefiting  the  prop- 
erty of  the  plaintiflF  in  common  with  the  property  of  other 
persons  owning  lota  on  the  same  street,  and  the  improvement 
was  completed  without  the  plaintiff  interposing  in  the  outset  to 
prevent  it,  and  he  then  filed  an  injunction  bill  to  stay  the  sale 

of  his  land  by  virtue  of  an  ordinance  of  the  city,  for  the  purpose 
of  avoiding  the  payment  of  his  portion  of  the  assessment,  it 

was  held  that  the  injunction  ought  to  be  dissolved,  on  the 

ground  that  he  who  asks  equity  must  do  equity;  that  the  city 

should  be  permitted  to  proceed  and  sell  the  plaintiff's  land 
for  the  purpose  of  satisfying  the  assessments,  leaving  him  after 

the  sale  to  the  technical  rights  which  he  set  up,  by  reason,  as 

he  claimed,  of  some  irregularity  in  the  mode  of  making  the 

assessment.*®* 

I  4396.  When  dissolTed.  Where  an  injunction  is  granted 
until  further  answer  and  further  order,  which  is  the  usual  form, 
it  is  never  dissolved  until  the  answer  oomos  in.  even  though  the 
defendant  should  live  abroad.*®^  If  there  are  several  defend- 
ants, the  court  will  not  in  general  dissolve  the  injunction 
until  all  have  answered.*®* 

888  Id.;  see  Hefflon  v.  Bowers,  72  Cal.  270. 

884  Weber  v.  The  City  of  San  Francisco,  1  Cal.  455;  and  see  Ester- 
brook  V.  O'Brien,  98  Id.  671. 

886  Read  V.  Conseqna,  4  Wash.  C.  C.  174. 

886  Robinson  v.  Cathcart,  2  Cranch  C.  C.  500.  Where  an  injunc- 
tion win  be  dissolved  upon  the  coming  in  of  an  answer  denying 
positively  the  equities  of  the  blU,  see  Orr  v.  Merrill,  1  Woodb.  & 
M.  376;  Orr  v.  Uttlefield,  id.  13;  United  States  v.  Parrott,  1  McAIl. 
271. 
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i  4397.  Order  disBolving  injunctioiL 

Form  No.  joyi, 

[Title.] 

On  reading  and  filing  answer  of  defendant,  and  on  motion  of 
G.  H.,  ecunsel  for  the  defendant,  and  after  hearing  E.  F.,  coun- 
sel for  plaintiff,  in  opposition: 

It  is  ordered  that  the  injunction  granted  on  the 

day  of  ,  18..,  against  the  above-named  C.  D., 

be  vacated  and  dissolved. 

Judge  of County. 

i  4898.  Order  confirming^  report  as  to  damages. 

Form  No.  J072. 

[Title.]     • 

On  reading  and  filing  the  annexed  notice  of  motion  and  affi- 
davit and  certificate,  and  the  referee's  report,  and  the  evidence 
on  which  the  same  was  founded,  and  on  motion  of  G.  H.  for 
the  defendants,  and  after  hearing  E.  F.  for  plaintiffs,  and  for 
K  M.  and  N.  0.  (sureties),  in  opposition: 

It  is  ordered  that  the  said  report  of  the  referee  herein  be,  and 
the  same  is  hereby,  in  all  respects  confirmed,  with 

dollars  of  costs  of  this  motion. 

I  4890.  Injunction  diMolved  and  action  dismissed. 

Form  No.  1073. 

[Title.] 
And  now  comes  as  well  the  said  plaintiff  (by  his  attorney)  as 
the  said  defendant  (by  his  attorney),  and  thereupon  this  action 
came  on  for  trial  before  the  court  upon  the  issues  joined  be- 
tween the  parties,  on  consideration  whereof  the  court  does  find 
that  the  said  defendant  [here  state  the  finding  of  the  court 
on  the  issues  presented  in  the  pleadings]  was  not  guilty  of  the 
waste  and  destruction  in  manner  and  form  as  the  said  plaintiff 
hath  in  his  said  complaint  declared  against  him,  or  in  any 
manner,  or  at  all.  It  is,  therefore,  considered  that  the  injunc- 
tion heretofore  granted  in  this  action  be,  and  the  same  is  hereby 
dissolved;  and  it  is  further  considered  that  the  said  defendant 
recover  against  the  said  plaintiff  his  costs  in  and  about  his  suit, 
in  thia  behalf  expended^  taxed  to  be  dollars. 
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i  4400.  Injunction  made  perpetoaL 

Form  No.  Z074. 
[Title.] 

And  now  comes  as  well  the  said  plaintiff  (by  his  attorney)  as 
the  said  defendant  (by  his  attorney),  and  thereupon  this  action 
came  on  for  trial  before  the  court,  upon  the  issues  joined  be- 
tween the  parties;  on  consideration  whereof,  the  court  do  find 
that  the  said  defendant  was  guilty  of  the  waste  and  destruction, 
in  manner  and  form  as  the  said  plaintiff  hath  in  his  said  com- 
plaint alleged  against  him. 

It  is,  therefore,  ordered  and  adjudged  that  the  injunction 
heretofore  granted  in  this  action  be,  and  the  same  is  hereby, 
made  perpetual,  and  the  said  defendant  is  hereby  perpetually 
enjoined  from  [here  state  the  act  or  acts  complained  of,  with 
particularity,  and  from  the  doing  of  which  the  defendant  is  to 
be  enjoined] ;  and  it  is  further  considered  that  the  said  plaintiff 
recover  against  the  said  defendant  his  costs  in  and  about  his 
suit,  in  this  behalf  expended,  taxed  to  be dollars. 


PART  EIGHTH. 


PROCEEDINGS  COLUTERAL  AKD  INCIDENTAL  TO  ACTIONS. 


CHAPTER  I. 

NOTICES  OF  MOTION,  AFFIDAVITS,  AND  OBDBRS  IN  OBNBBAL. 

i  4401.  Xotionfl  ftsd  noticM  in  goieral.  It  is  prescribed  by 
the  statute  of  California  that  "  every  direction  of  a  court  or 
judge  made  or  entered  in  writing,  and  not  included  in  a  judg- 
ment, is  denominated  an  order.  An  application  for  an  order  i» 
a  motion/'*  It  may  be  defined  to  be  the  judgment  or  con- 
clusion of  the  court,  upon  any  motion  or  proceeding;  and  in- 
cludes eases  where  affirmative  relief  is  granted,  and  cases  where 
relief  is  denied.^  The  effect  of  an  order,  general  in  its  terms  at 
its  cloee,  may  be  determined  or  ascertained  by  reference  to  the 
motion  upon  which  it  was  made,  when  such  motion  is  recited 
in  the  order  at  its  commencement.*  In  practice,  a  motion  is  au 
oral  argument  to  the  court,  showing  why  a  certain  order  should 
be  made;  while  a  notice  is  a  written  information  given  to  the 
opposite  party,  that  at  a  certain  time  and  place  the  party  giving 
the  same  will  move  the  court  for  a  certain  order,  stating  what. 
It  is  also  necessary  for  the  moving  party  to  state  in  such  notice 
the  grounds  or  particular  points  upon  which  the  motion  will  bo 

1  Oal.  Code  Civ.  Pra,  1 1003;  Peters  v.  Vawter,  10  Mont.  201. 

a  Oilman  v.  Ck>ntra  Gosta  Co.,  8  Cal.  57;  68  Am.  Dec.  290;  In  re 
Smith,  08  Cal.  640.  An  order  Is  a  direction  of  a  court  or  Judt^e 
made  or  entered  In  writing,  and  not  included  in  a  Judgment,  settling 
fM>me  point  of  practice  or  some  question  collateral  to  the  main  issue 
prejsented  by  the  pleadings,  and  necessary  to  be  disjiosed  of  before 
such  issue  can  be  passed  upon  by  the  court,  or  necessary  to  be  de- 
termined In  carrying  into  execution  the  final  Judgment  McGulre 
▼.  Drew,  83  Cal.  225.  A  party  in  court  must  take  notice  of  all 
orders  in  the  case,  and  of  pleadings  filed  in  pursuance  thereof. 
Williams  v.  Miller.  1  Wash.  Ter.  88. 

•  McKinley  v.  Tuttle,  34  Cal.  248. 
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made;*  and  also  upon  what  the  motion  will  be  founded,  as 

upon  affidavits,  papers  on  file,  etc.     It  is  also  provided  by  our 

statute  that  motions  must  be  made  in  the  county  in  which  the 
action  is  brought,  or  in  an  adjoining  county  within  tiie  same 

district.*^  Thus  the  practitioner  may  readily  know  where  the 
motion  must  be  made.  The  title  of  the  action  must  also  be 
correctly,  given,  with  the  date  and  hour  of  the  day  when  it  will 
be  made,  and  the  particular  place  —  e,  g,,  the  city  hall,  court- 
house, etc.  The  true  practice  is  to  be  very  specific  in  all  ques- 
tions of  time,  place,  and  object  of  the  motion.  There  are  cer- 
tain motions  which  are  termed  contested  motions,  and  certain 
others  termed  ex  parte  motions.  The  former  always  require 
previous  notice,  the  latter  never.  An  order  made  without  notice 
may  be  vacated  or  modified  without  notice.**  When  notice  is 
required  it  must  be  given  in  writing  five  days  before  the  hearing, 
if  the  court  is  held  in  the  same  district  with  both  parties;  other- 
wise ten  days,  except  when  served  by  mail.''  This  is  the  statu- 
tory rule,  but  the  court,  in  the  exercise  of  sound  discretion,^ 
may  extend  or  even  shorten  the  time.  These  are  questions 
which  arise  in  the  course  of  the  action,  and  only  relate  to  the 
practice,  and,  so  far  as  allowable  by  the  statute,  are  generally 
regulated  by  the  rules  of  each  particular  court,  a  full  knowledge 
of  which  is  too  frequently  not  regarded  by  the  profession  as 
essential.  The  question  of  service  of  notices,  where  important 
rights  are  to  be  affected,  must  be  carefully  considered.  The 
statute  must  be  strictly  followed  to  insure  due  and  legal  sendee, 
as  nothing  will  be  left  to  implication.  Unless  the  statute  be 
strictly  followed,  the  court  will  not  have  acquired  jurisdiction  ta 
make  the  order  asked  for,  and  the  entire  proceedings  will  be 
illegal.  Frequently  notice  is  waived  by  stipulation  of  attorneys 
not  in  writing.  This  may  be  sufficient  among  honorable  prac- 
titioners, but  it  is  not  the  true  practice,  as  it  sometimes  fails  of 
its  object,  whereas,  if  the  directions  of  the  statute  be  strictly 
followed,  no  misunderstanding  can  arise. 

♦  Freeborn  v.  Olazer,  10  OaL  337;  Qulmby  v.  Boyd,  8  Ool.  IM, 
Written  notice  of  motions  is  required  in  all  cases  except  those  made 
during  the  progress  of  a  trial.  Col.  Civil  Code,  $  372;  Taylor  v. 
Berry,  4  Col.  App.  100;  Mallan  v.  Higenbotham,  10  Col.  264. 

0  Cal.  Code  Civ.  Pro.,  8  1004. 

«  Td..  K  ©37;  Cobum  t.  Pac.  L.  &  M.  Co.,  46  Cal.  31. 

7  Id.,  S  1005.  Notice  of  motion  is  not  necessary  except  when  the 
statute  requires  it,  or  when  directed  by  a.  conrt  or  judge  in  pur- 
suance thereof.  Bnsh  v.  TniQey.  16  Oreg.  2f>7.  When  necessary  the 
notice  must  be  served  ten  dnys  before  the  time  appointed  for  the 
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S  4402.  Form  of  notioa^ 

Form  No.  107$. 

[Title.] 

To ,  attorney  for : 

Please  take  notice  that  I  will  move  this  honorable  court,  at 

the   courtroom,  in    the    city  hall,  on  the    day   of 

,  18. .,  at o'clock  in  the  forenoon,  or  as 

soon  thereafter  as  counsel  can  be  heard,  for  an  order  [state 
the  substance  of  order],  and  for  such  other  and  further  order 
as  may  be  just.  Said  motion  will  be  made  upon  the  ground  that 
[state  particularly  the  grounds  upon  which  the  motion  is 
founded],  and  will  be  supported  by  the  affidavit,  a  copy  of 
which  is  herewith  served  upon  you,  and  the  pleadings,  papers, 
and  records  in  the  above  cause. 

[Date.]  [Signature.] 

Attorney  for 

f  4408.  Appearance.  Service  of  notice  of  appearance  must 
antedate  or  be  contemporaneous  with  the  service  of  all  other 
notices  and  papers.® 

§  4404.  Computation  of  tima«  The  time  within  which  any 
act  provided  by  law  is  to  be  done  is  computed  by  excluding  the 
first  day  and  including  the  last,  unless  the  last  day  is  a  holiday, 
and  then  it  is  also  excluded.®  When  the  act  to  be  done  relates 
to  the  pleadings  in  the  action,  or  the  undertakings  to  be  filed, 
or  the  justification  of  sureties,  or  the  preparation  of  statements, 
or  of  bills  of  exceptions,  or  of  amendments  thereto,  or  the 
service  of  notices  other  than  of  appeal,  the  time  allowed  by  this 
Code  may  be  extended,  upon  good  cause  shown,  by  the  judge  of 
the  Superior  Court  in  and  for  the  county  in  which  the  action 
is  pending,  or  by  the  judge  who  presided  at  the  trial  of  said  ac- 
tion; but  such  extension  shall  not  exceed  thirtv  davs  without 
the  consent  of  the  adverse  party;  except  that  when  it  appears 
to  the  judge  to  whom  said  application  is  made,  that  the  attor- 
ney of  record  for  the  party  applying  for  said  extension  is  actually 
engaged  in  attendance  upon  a  session  of  the  state  Legislature, 

hearing,  unlefts  the  court  or  Jnd^e  prescribe  a  shorter  time  by  order 
indorsed  on  the  notice.  Id.  Motion  may  be  made  oraUy.  though 
it  is  better  practice  to  have  it  made  in  wrltincr  or  entered  In  the 
minutes  of  the  court.    Herrllch  v.  McDonald,  80  Cal.  472. 

8  Steinbach  v.  Leesse,  27  Cal.  297. 

•  Cal.  Code  Civ.  Pro.,  f  12;  see  Derby  v.  City  of  Modesto,  104  Oal. 
522;  Hoyt  ▼.  Railroad  Co.,  87  id.  610. 
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as  a  member  thereof;  in  which  case  it  will  be  the  duty  of  said 
judge  to  extend  said  time  until  the  Legislature  adjourns,  and 
thirty  days  thereafter.^^ 

9  4406.  Consolidation  of  actionB.  Whenever  two  or  more  ac- 
tions are  pending  at  one  time  between  the  same  parties  and  in 
the  same  court,  upon  causes  of  action  whicli  might  have  been 
joined,  the  court  may  order  the  actions  to  be  consolidated.^^ 
The  Supreme  Court  will  not  consolidate  suits  brought  upon 
distinct  causes  of  action.^* 

S  4406.  Construction.  If  there  is  any  ambiguity  in  the  terms 
of  a  notice  rendering  its  meaning  doubtful,  the  construction 
must  be  most  strongly  against  the  party  giving  the  notice.^* 

f  4407.  Discretion.  All  the  proceedings  in  a  case  are  sup- 
posed to  be  within  the  control  of  the  court  while  they  are  in 
paper,  and  before  a  jury  is  sworn  or  judgment  given.  There- 
fore, orders  may  be  revised,  and  such  as  in  the  judgment  of  the 
court  may  have  been  irregular  or  improperly  made  may  be  set 
aside.^*  A  question  whether  a  party  had  a  right  to  proceed 
summarily  on  motion  to  vacate  a  decree  in  the  Circuit  Court  is 
merely  one  of  practice,  to  be  governed  by  the  rulea  prescribed 
by  the  Supreme  Court,  and  the  established  principle  and  usage 
of  a  court  of  chancery.^* 

f  4408.  Dne  notice.  Due  notice  can  not  be  defined.  Cir- 
cumstances must  control  each  case.**  Notice  to  a  deputy  mar- 
shal is  equivalent  to  notice  to  the  marshal  himself.*'^ 

S  4400.  Notice  essentiaL  Special  motions,  unlike  those 
granted  of  course,  require  allowance  by  the  judge,  and  previous, 
notice  to  the  adverse  party.*®    Upon  application  by  counsel  for 

10  Cal.  Code  Civ.  Pro.,  §  1054,  as  amended  by  act  of  January  31, 
1895;  see  Reay  v.  Butler,  99  Oal.  477,  480.  Extension  of  time  for 
filing  notices  under  this  section.    See  Burton  v.  Todd,  68  Cal.  485. 

n  Id.,  §  1048;  N.  Y.  Code,  fi  817;  Putnam  v.  Lyon,  3  Col.  App.  144. 
12  Wallace  v.  Eldredge  (No.  2),  27  Cal.  496. 
18  Carpentler  v.  Thurston,  30  Cal.  123. 

14  Breedlove  v.  Nlcolet,  7  Pet.  413.  An  order  obtained  "  by  means 
of  an  artifice  and  trick  practiced  upon  the  court "  may  be  set  aside 
by  the  court  which  made  It.    Page  v.  Page,  77  Cal.  83. 

10  Wiggins  V.  Gray,  24  How.  (IT.  S.)  303. 

i«  Lawrence  v.  Bowman,  1  McAll.  419. 

17  United  States  v.  Bank  of  Arkansas,  Hempst.  400. 

15  United  States  v.  Parrott,  1  McAll.  447;  Troth  v.  Crow,  1  OoL 
App.  458. 
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the  plaintiff,  a  day  was  assigned  to  argue  the  question  of  the 
jurisdiction  of  the  court  to  proceed  in  the  cause,  upon  the 
condition  that  notice  should  be  given  to  the  defendant,  to  enable 
him  to  employ  counsel  in  the  interim,  as  the  court  would  not 
feel  bound  by  its  decision  in  an  ex  parte  argument  if  the  defend- 
ant should  desire  to  have  the  question  again  argued.^*  Previous 
notice  of  a  motion  for  the  appointment  of  a  receiver  is  unneces- 
sary when  the  parties  to  be  affected  are  in  court  by  counsel.*^ 
A  motion  to  produce  a  paper  in  the  possession  of  the  plaintiff, 
which  is  necessary  to  enable  the  plaintiff  to  plead,  may  be 
granted,  in  the  discretion  of  the  court,  although  no  notice  has 
been  given;  otherwise  when  possession  of  a  paper  is  desired 
to  be  used  in  evidence.^  The  above  references  are  more  es- 
pecially applicable  to  the  practice  in  the  United  States  courts.** 
It  is  prescribed  by  the  Code  of  Civil  Procedure  of  California 
that  after  appearance  a  defendant  or  his  attorney  is  entitled  to 
notice  of  all  subsequent  proceedings  of  which  notice  is  required 
to  be  given.  But  where  a  defendant  has  not  appeared,  service 
of  notice  or  papers  need  not  be  made  upon  him,  unless  he  be 
imprisoned  for  want  of  bail.^    Notices  must  be  in  writing.** 

§  4410.  Notice  to  attorney.  It  is  the  duty  of  an.  attorney  to 
communicate  to  his  client  whatever  information  he  acquires  in 
relation  to  the  subject-matter  of  the  suit,  and  he  will  be  pre- 
sumed to  have  performed  his  duty,  and  notice  to  him  is  con- 
structive notice  to  his  client.^  Where  a  party  changes  his  at- 
torney in  an  action,  and  ther^  is  no  regular  substitution  of 
attorneys  as  pointed  out  by  statute,  notices  may  be  served  on 
the  attorney  of  record.*^  Notice  of  motion  for  new  trial  must 
be  given  by  the  attorney  of  record.'' 

i»  New  Jersey  v.  New  York.  3  Pet  461. 

20  McLean  v.  Lafayette  Bank,  3  McLean,  603. 

«  Bronson  v.  Ken»ey,  3  McLean,  180. 

a  See  Cal.  Code  Civ.  Pro.,  |§  449  and  193a 

sscal.  Code  Civ.  Pro.,  |  1014.  A  party  can  not  render  himself 
unable  to  receive  a  notice,  and  then  be  heard  to  complain  because 
notice  is  not  given.    Orr  Water  Co.  v.  Reno  Water  Co..  19  Nev.  60. 

2*  Id.,  I  1010.  Where  notice  of  a  decision  i8  required  to  be  given, 
written  notice  is  usually  Intended.    Forni  v.  Toell,  99  Cal.  172,  176. 

SBieree  v.  Bed  BluflT  Hotel  Co.,  31  Cal.  160;  nee  Weeks  on  Attor- 
neys, I  237. 

M  Grant  v.  White,  6  Cal.  56. 

87  Prescott  V.  Salthouse,  Cal.  Sup.  Ct,  .July  Term.  1878;  and  must 
be  served  upon  the  attorney  of  record.  Frost  v.  Meetz,  Cal.  Sup. 
Ot,  July  Term,  1877;  see,  also,  Cal.  Code  Civ.  Pro.,  |  1016. 
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§  4411.  Order  of  court  —  entry  nunc  pro  tunc.  A  COUrt  has 
no  power^  after  the  adjournment  of  a  term^  to  direct  the  clerk 
to  enter  in  the  minutes^  nunc  pro  tunc,  an  order  alleged  to  havo 
been  made  at  the  adjourned  term^  when  there  is  nothing  in 
the  record  to  show  that  such  order  wa^  made.^ 

§  4412.  Order  to  show  cause.  An  order  to  show  cause  why 
a  judgment  should  not  be  vacated  must  be  served,  or  it  will 
be  error  to  vacate  the  judgment  on  such  order.^  An  order 
to  show  cause  why  a  commission  should  not  issue  to  take  a 
deposition  is,  if  served  upon  the  adverse  party,  a  sufficient 
notice  to  him  to  justify  the  issuance.*^ 

§  4413.  Order,  when  granted.  Motion  for  any  rule  or  order 
is  not  allowed  when  the  court  is  equally  divided.  If  an  affirma- 
tive decision  be  indispensable,  the  case  stops  and  the  parties 
go  out  of  court;  otherwise  the  case  stands  as  if  no  motion 
had  been  made.^^  A  motion  made  at  one  term  not  being 
decided  nor  continued,  the  court  will  order  a  continuance 
nunc  pro  tunc,  and  the  defendant  will  not  be  required  to  take 
up  the  motion  at  that  term,  as  he  had  the  right  to  suppose  that 
it  was  abandoned.*^ 

S  4414.  Order  in  insolvent  proceedings.  An  order  of  the 
county  judge  in  insolvent  proceedings,  made  under  sections  5 
and  8  of  the  California  Insolvent  Act,  which  directs  the  clerk 
to  issue  an  "  order  for  the  creditors  to  appear  *  *  *  and 
show  cause  why  the  insolvent*  should  not  be  discharged  from 
his  debts,  in  pursuance  of  the  insolvent  laws,  and  likewise 
make  aii  assignment  of  his  estate  for  the  benefit  of  his  cred- 
itors," is  a  substantial  compliance  with  said  act.*® 

§  4415.  Bestitution  of  rights  after  reversal  of  Judgment. 
Where  the  judgment  of  a  lower  court  is  reversed  or  modified 
on  appeal,  although  the  Supreme  Court  may  restore  the  prop- 

28Heffeler  v.  HenckeU.  27  Cal.  491.  An  order  mtnc  pro  tunc  may 
be  made  to  correct  a  mistake  In  failing  to  enter  an  order  which  was 
actually  made,  or  which  should  have  beein  made  as  a  matter  of 
course.  Estate  of  Skerrett,  80  Cal.  62;  see,  also,  Oim  v.  Keesiner* 
80  id.  478. 

aVallejo  v.  Green,  16  Cal.  160. 

80  Dambmann  v.  White.  48  Cal.  439. 

81  Ooddard  v.  Coffln,  Daveis,  381. 

82  Hurd  v.  Williams,  4  McLean.  239. 

88  Flint  V.  Wilson,  36  Cal.  24;  see  Insolvent  Act  of  March  26,  1806. 
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«rty  or  rights  lost  by  the  erroneous  judgment  or  order^  this 
does  not  exclude  the  lower  court  from  exercising  the  same  power. 
The  party  aggrieved  may  proceed  in  the  lower  court  by  motion, 
against  which  there  seems  to  be  no  Statute  of  Limitations  where 
there  is  no  unreasonable  delay.** 

S  4416.  Bnle  to  show  cause.  It  has  been  held  by  the  Su- 
preme Court  of  the  United  States  that  the  rule  on  the  judge  of 
a  District  Court  to  show  cause  is  a  rule  upon  the  judge  to 
explain  his  conduct;  and  furnishes  a  case  by  implication  which 
makes  it  proper  that  the  Supreme  Court  should  know  the  reason 
for  his  decision.  The  rule  ought  not  to  be  granted  when  the 
record  does  not  show  mistake,  misconduct,  or  omission  of  duty 
on  the  part  of  the  court,  unless  a  prima  facie  case  be  made  out 
by  affidavit."*  Malicious  conduct  of  an  officer  in  executing  pro- 
cess can  not  be  reached  by  motion.**  But  when  a  sheriff,  hav- 
ing received  an  execution  on  which  costs  are  due,  fails  to  make 
them  when  practicable,  he  becomes  responsible,  and  may  be 
reached  by  motion.  An  order  of  the  client  or  attorney  can  not 
change  this  liability.*' 

I  4417.  Service,  how  mado.  Service  may  be  personal,  by  de- 
livery to  the  party  or  attorney  on  whom  the  service  is  required 
to  be  made,  or  it  may  be  as  follows:  1.  If  upon  an  attorney, 
it  may  be  made  during  his  absence  from  his  office,  by  leaving 
the  notice  or  other  papers  with  his  clerk  therein,  or  with  a  per- 
son having  charge  thereof;  or  when  there  is  no  person  in  the 
office,  by  leaving  them,  between  the  hours  of  eight  in  the 
morning  and  six  in  the  afternoon,  in  a  conspicuous  place  in 
the  office;  or  if  it  be  not  open  so  as  to  admit  of  such  service,  then 
by  leaving  them  at  the  attorney's  residence,  with  some  person 
of  suitable  age  and  discretion;  and  if  his  residence  be  not 
known,  then  by  putting  the  same,  inclosed  in  an  envelope,  into 
the  post-office,  directed  to  such  attorney;  2.  If  upon  a  party, 
it  may  be  made  by  leaving  the  notice  or  other  paper  at  his 
residence,  between  the  hours  of  eight  in  the  morning  and  six 
in  the  evening,  with  some  peraon  of  suitable  age  and  discretion; 

34  Reynolds  v.  Harris,  14  Cal.  667;  76  Am.  Dec.  400;  see,  also,  Pico 
▼.  Guyas,  48  Cal.  630. 
38  Postmaster-General  v.  Tugg,  11  Pet  178. 
M  Smith  ▼.  Miles,  Hempst.  34. 
>7  Lewis  y.  HamUtoo,  Hemtmt  21. 

Vol.    Ill  — 11 
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and  if  his  residence  be  not  known^  by  putting  the  same^  in- 
closed in  an  envelope,  into  the  post-office,  directed  to  such 
party .'^  An  affidavit  which  states  that  affiant  "left  a  true 
copy  at  the  office  of  C.  &  B.,  the  attorneys  for  the  defendant," 
is  insufficient.^®  In  all  cases  where  a  party  has  an  attorney  in 
the  action  or  proceeding,  the  service  of  papers,  when  required, 
must  be  upon  the  attorney  instead  of  the  party,  except  of 
subpoenas,  of  writs,  and  other  process  issued  in  the  suit,  and 
of  papers  to  bring  him  into  contempt.*^  Reading  an  order  of 
court  to  the  party  to  be  served  is  not  a  compliance  with  a  stat- 
ute which  requires  that  such  party  shall  have  reasonable  notice 
in  writing  of  the  order.*^  A  notice  can  not  lawfully  be  served 
on  Sunday.** 

§  4418.  Service  by  mail.  Service  by  mail  may  be  made 
where  the  person  making  the  service  and  the  person  on  whom 
it  is  to  be  made  reside  or  have  their  offices  in  different  places, 
between  which  there  is  a  regular  communication  by  mail.** 
In  such  case,  the  notice  or  other  paper  must  be  deposited  in 
the  post-office,  addressed  to  the  person  on  whom  it  is  to  be 
served,  at  his  office  or  place  of  residence,  and  the  postage  paid. 
The  service  is  complete  at  the  time  of  deposit,  but  if  within  a 
given  number  of  days  after  such  service  a  right  may  be  exercised,, 
or  an  act  is  to  be  done  by  the  adverse  party,  the  time  within 
which  such  right  may  be  exercised  or  act  be  done  is  extended 
one  day  for  every  twenty-five  miles  distance  between  the  place 
of  deposit  and  the  place  of  address,  such  extension  not  to  ex- 
ceed ninety  days  in  all.**    Distance  is  a  question  of  fact  to  be 

38  Cal.  Code  Civ.  Pro.,  §  1011.  The  "  delivery."  which  canstltute« 
a  personal  service  under  this  section,  need  not  be  made  by  the 
party  attempting  to  malce  the  service,  but  can  be  effected  through 
a  clerk  or  messenger,  or  through  any  agency  by  which  a  delivery 
can  be  made.  Heinlen  v.  Hellbron,  94  Cal.  636.  In  the  absence 
of  an  attorney  from  his  office,  the  service  of  a  notice  on  him  is 
Bufficiently  made  by  depositing  a  copy  thereof  through  the  door  of 
his  office  into  a  postal  box  which  had  been  placed  there  for  recep- 
tion of  documents.    January  v.  Superior  Court,  73  Cal.  637. 

89  Gallardo  v.  A-  &  P.  T.  Co.,  49  Cal.  510. 

40  Cal.  Code  Civ.  Pro.,  §  1015. 

41  Hart  V.  Gray,  3  Sumn.  339. 

42  Chesapeake  &  Ohio  Canal  Co.  v.  Bradley,  4  Crancb  O.  0.  IdS; 
see  §  1977,  ante. 

48  Cal.  Code  Civ.  Pro.,  §  1012. 

44  Id.,  S  1013;  see,  also.  Id.,  S  1005. 
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determined  by  proof.^    A  party  relying  upon  a  service  of  notice 
by  mail  must  show  strict  compliance  witii  the  statute.** 

§  4410.  Service  on  noxireeidents.  When  a  plaintiff  or  de- 
fendant who  has  appeared,  resides  out  of  the  state,  and  has  no 
attorney  in  the  action  or  proceeding,  the  service  may  be  made 
on  the  clerk  for  him.*^  But  the  absence  of  a  purchaser  at  sheriflE's 
bale,  from  the  state,  does  not  excuse  service  on  him  of  notice 
of  a  motion  to  set  aside  the  execution  and  sale.^ 

f  44iea.  Motions  —  knowledge  of  Judge.  In  all  motions  be- 
fore a  judge  during  the  progress  of  a  trial,  he  may  act  on  his  own 
knowledge  in  regard  to  things  which,  in  their  nature,  are  bet- 
ter known  to  himself  than  they  could  be  to  others.** 

I  4410b.  The  same  —  renewal  of.  In  all  ordinary  motions, 
where  the  jurisdiction  is  not  limited  by  statute,  it  is  in  the  dis- 
cretionary power  of  the  court  or  judge  hearing  and  denying  a 
motion  to  grant  leave  for  its  renewal.^  In  a  case  where  a 
motion  is  made  to  vacate  a  judgment  entered  without  findings, 
the  court  has  jurisdiction,  and  it  is  within  its  discretion  to  allow 
a  motion  to  vacate  the  judgment  to  be  renewed,  although  it  had 
previously  been  denied.*^* 

I  4419c.  The  same  —  dilatory,  not  favored.  Dilatory  motions 
based  upon  special  appearances  are  not  favored,  being  contrary 
to  the  policy  of  the  reformed  procedure.*^* 

«  Neely  v.  Naglee,  23  Cal.  152. 

46  People  V.  Alameda  Turnpike  Co.,  30  CaL  182;  Heinlen  v.  HeU- 
bron,  94  Id.  636.  Sufficiency  of  service  of  notice  by  mall.  See 
Eltzroth  V.  Ryan,  91  id.  584;  Murdock  v.  Clarke,  73  id.  25;  Mining 
Co.  V.  New  Basil  Co.,  63  id.  121.  Service  by  mail  can  not  be  made 
by  a  deposit  in  the  post-office  in  the  place  where  the  attorney  on 
whom  the  service  is  to  be  made  resides.  Thompson  v.  Brannan,  76 
Cal.  618.  Sufficient  publication  of  notice  in  newspaper.  See  Lent 
V.  Tlllson,  72  Cal.  404;  Richardson  v.  Tobln,  45  id. 

«  CaL  Code  Civ.  Pro.,  |  1015. 

4S  Eckstein  v.  Calderwood,  34  Cal.  65a 

40  Road  Co.  V.  National  Bank,  100  Cal.  316. 

BO  Hitchcock  Y.  McElrath,  69  Cal.  639;  Jensen  v.  Barbour,  12  Moat 
566;  Kenny  v.  K^leher,  63  Cal.  442.  The  Judge  may  at  chambers 
grant  leave  to  renew  the  motion.    Id. 

Bi  Mace  V.  O'Reilley,  70  Oal.  231. 

iiSBurkhardt  v.  Haycox,  19  Col.  88a 
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§  4410d.  The  same  —  abandonment  of.  The  failure  of  the 
defendant  to  appear  upon  the  hearing  of  his  motion  for  leave 
to  file  a  supplemental  answer  will  be  considered  an  abaiMou- 
ment  of  the  motion.** 

I  44100.  The  same  —  in  transcript,  when  considered.  Motions 
copied  into  the  transcript  and  entries  by  the  clerk  of  rulings 
thereon  are  not  parts  of  the  record^  and  will  not  be  considered 
on  appeal  unless  properly  brought  before  the  court.*** 

§  4410f.  Waiver  of  written  notice.  Written  notice  of  the 
overruling  of  a  demurrer  is  waived  by  the  presence  in  court  of 
the  attorney  for  the  demurring  party  at  the  time  of  the  ruling, 
and  the  time  to  amend  or  answer  runs  in  such  case  from  the 
time  when  the  ruling  is  made.^ 

§  4410g.  Orders  —  order  made  during  vacation.  An  order  dur- 
ing vacation  dismissing  attachment  proceedings,  and  ordering 
the  attached  property  released,  upon  a  motion  therefor  filed 
and  argued  during  term,  is  void,  and  the  motion  is  thereafter 
still  pending.*^ 

§  4410h.  The  same  —  presumption  in  favor  of.  If  an  order 
of  the  trial  court  is  warranted  by  any  possible  state  of  facts  not 
negatived  by  the  record  upon  appeal,  it  must  be  presumed  in 
justification  of  the  order  that  such  a  state  of  facts  existed.*^^ 

§  4410L  The  same  —  entry  of,  in  minutes.  The  action  of  the 
court  does  not  depend  upon  the  entry  of  its  orders  by  the  clerk, 
but  upon  the  fact  that  the  orders  have  been  made,  and  when- 
ever it  is  shown  that  an  order  has  been  made  by  the  court,  it 
is  as  effective  as  if  it  had  been  entered  of  record  by  the  clerk.** 
An  order  entered  upon  consent  can  not  be  assigned  as  error.** 

S  4420.  Title  of  action.  An  affidavit,  notice,  or  other  paper, 
without  the  title  of  the  action  or  proceeding  in  which  it  is 

M  Wood  V.  Brush,  72  Cal.  224. 
M  Fisher  v.  United  States,  1  Okl.  262. 
» WaU  V.  Heald,  96  Gal.  364. 
M  CJolter  V.  Marriage,  3  N.  Mex.  361. 
»7  CockriU  v.  Clyma,  98  Cal.  123. 

BSNiles  V.  Bdwards,  96  Oal  47;  Von  Schmidt  ▼.  Widber,  99  id. 
611. 
69  Putnam  v.  Lyon,  3  Col.  App.  144. 
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made,  or  with  a  defective  title,  is  as  valid  and  effectual  for  aay 
purpose  as  if  duly  entitled,  if  it  intelligibly  refer  to  auch  action 
or  proceeding.*^ 

I  4401.  Transfer  of  motiona  and  ordftra.  When  a  notice  of 
motion  is  given,  or  au  order  to  show  cause  is  made  returnable 
before  a  judge  out  of  oourt,  and  at  the  time  fixed  for  the  motion, 
or  on  the  return  day  of  the  order,  the  judge  is  unable  to  hear 
the  parties,  the  matter  may  be  transferred  by  his  order  to  some 
other  judge,  before  whom  it  might  originally  have  been 
brought** 

f  44dS.  Affidavit  denying  gennineneaa  and  due  exeoution  of 
written  inatniment  in  a  pleading. 

Form  No,  1076, 

[Title.] 

[Venue.] 

A.  B.,  being  duly  sworn,  deposea  and  says  aa  follows: 

I.  I  am  the  plaintiff  in  the  above-entitled  cause. 

II.  The  note  [or  bill,  or  other  written  instrument],  set  forth 
in  the  answer  of  the  defendant  herein,  is  not  my  note  [or  was 
not  made  or  indorsed  or  accepted  by  me,  or  otherwise  denying 
the  making  or  executing  of  the  instrument]. 

[Jurat.  ]  [  Sionatukb.  ] 

%  4488.  Denial  of  ezeention.  When  a  copy  of  a  written  in- 
strument is  contained  in  an  answer  or  annexed  thereto,  to  avoid 
an  admissioYi  of  its  genuineness  and  due  execution,  the  plain- 
tiff must  file  with  the  clerk,  within  ten  days  after  receiving  a 
copy  of  the  answer,  an  affidavit  denying  the  same,  and  serve 
a  copy  thereof  on  the  defendant.®^  But  the  execution  of  such 
instrument  is  not  deemed  admitted  by  failure  to  deny  the  same 
on  oath  if  the  party  desiring  to  controvert  the  same  is,  upon 
demand,  refused  an  inspection  of  the  original.^ 

«o  Cal.  Code  Civ.  Pro.,  |  1046;  Mills  v.  Dunlap,  8  Cal.  94;  Butler  v. 
Ashworth,  100  Id.  3«^. 

ei  Cal.  Code  Civ.  Pro.,  |  1006. 

63  Id.,  I  448;  see  In  re  Garcelon,  104  Cal.  S81. 

<»  Cal.  Code  Civ.  Pro.,  f  449.    Aa  to  ord^  for  an  inapection, 
Id.,  \  1000. 
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I  4424.  Notice^  of  ;xn.otion  for  order  allowing  party  to  enter 
on  land  and  make  surrey^  eta,  in  actions  conoeming  real  prop* 
erty. 

Farm  No.  1077, 

[Title.] 
To  6.  H.,  attorney  for  defendant: 

Please  take  notice  that  A.  B.,  the  plaintiff  herein^  will,  on 

the day  of ,  18. .,  at  the  hour  of 

o'clock,  A.  M.,  or  as  soon  thereafter  as  counsel  can  be  heard,  at 
the  courtroom  of  said  court  in  the  city  hall,  in  the  city  of 

,  move  said  court  to  grant  the  plaintiff  herein  an 

order  allowing  him  the  right  to  enter  upon  the  property  in 
controversy  in  this  action,  hereinafter  described,  and  to  make 
survey  and  measurement  thereof  for  the  purpose  of  [state  par- 
ticularly the  object  for  which  the  survey  is  desired].  Said  mo- 
tion will  be  made  upon  the  affidavit  herewith  served  upon  you, 
and  upon  the  pleadings,  records,  and  papers  in  the  cause.  The 
property  to  be  affected  by  such  order  is  described  as  follows 
[description]. 

[Date.]  [Sionature.} 

I  4426.  Actions  for  real  property.  The  court  in  which  an 
action  is  pending  for  the  recovery  of  real  property  may,  or  a 
judge  thereof,  or  a  county  judge,  may,  on  motion  upon  notice 
by  either  party,  for  good  cause  shown,  grant  an  order  allowing 
to  such  party  the  right  to  enter  upon  the  property  .and  make 
survey  and  measurement  thereof,  and  of  any  tunnels,  shafts;  or 
drifts  thereon,  for  the  purpose  of  the  action.^ 

I  4426.  Service  of  order.  The  order  must  describe  the 
property,  and  a  copy  thereof  must  be  served  on  the  owner  or 
occupant;  and  thereupon  such  party  may  enter  upon  the  prop- 
erty with  necessary  surveyors  and  assistants,  and  make  such 
survey  and  measurement;  but  if  any  unnecessary  injury  be 
done  to  the  property,  he  is  liable  therefor.^ 

I  4427.  Order  allowing  party  to  enter  for  survey. 

Form  No.  1078. 

[Title.] 
The  motion  for  an  order  allowing  the  plaintiff  to  enter  upon 
the  lands  in  controversy  in  this  action,  and  hereinafter  described, 
coming  on  to  be  heard  this  day,  on  the  affidavits  introduced  by 

«4  Cal.  Code  CJv.  Pro.,  §  742. 
es  Id..  %  743. 


SK  NOTICES  OF  MOTION,  AFFIDAVITS,  ETC.      §§   4428-4430 

the  respective  parties,  and  the  pleadings,  records,  and  papers 
in  the  cause,  £.  F.  appearing  a&  attorney  for  the  plaintiff,  and 
6.  H.  appearing  for  the  defendant  and  opposing  said  motion, 
and  it  appearing  to  the  court  that  good  cause  exists  therefor,  it 
is  hereby  ordered  that  plaintiff  herein  be  and  he  is  hereby 
allowed  to  enter  into  and  upon  the  land  hereinafter  describecl, 
with  the  necessary  surveyors  and  their  assistants,  and  to  make 
survey  and  measurement  thereof,  for  the  purpose  of  [state 
purpose].  The  land  upon  which  plaintiff  is  so  allowed  to  enter 
is  described  as  follows  [description]. 

[Date.]  [Signature  of  Judge.] 

I  4428.  Kotiee  requiring  security  for  costs. 

Farm  No.  1079. 

[Title.] 

To ,  attorney  for  plaintiff: 

Please  take  notice  that  the  defendant  C.  D.  requires  security 
on  the  part  of  the  plaintiff  A.  B.,  for  the  costs  and  charges  which 
may  be  awarded  against  said  plaintiff  in  this  action,  in  accord- 
dance  with  the  statute  in  such  case  made  and  provided,  on  the 
ground  that  said  plaintiff  is  a  nonresident  of  this  state  [or  a 
foreign  corporation]. 

TDaTE.]  [SiGNATUBB.] 

%  4429.  IMsmiMal  of  action.  After  the  lapse  of  thirty  days 
from  the  service  of  notice  that  security  is  required,  or  of  an 
order  for  new  or  additional  security,  upon  proof  thereof,  and 
that  no  undertaking  has  been  filed,  the  court  or  judge  may 
order  the  action  to  be  dismissed.**  Where  notice  requiring  se- 
curity for  costs  was  given,  unaccompanied  by  an  order  staying 
proceedings,  and  judgment  was  rendered  for  defendant,  and 
plaintiff  appealed,  it  was  held  that  the  motion  to  dismiss  the 
action  came  too  late  after  judgment,  and  that  the  motion  to 
dismiss  the  appeal  must  be  denied,  the  undertaking  on  appeal 
being  sufficient.*'  The  foregoing  decision  seems  to  take  it  for 
granted  that  an  order  for  a  stay  of  proceedings  would  be  proper, 
but  whether  it  is  necessary  —  quaere.^ 

I  4430.  From  whom  required.  Security  for  costs  and  charges 
which  may  be  awarded  against  the  plaintiff,  not  exceeding  three 

«  Cal.  Code  Olv.  Pro.,  |  1087. 

•7  Comstock  V.  Clemenfl,  19  Cal.  77. 

«•  See  Cal.  Code  Civ.  Pro.,  S  1036. 
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hundred  dollars^  may  be  required  by  the  defendant  when  the 
plaintiff  resides  out  of  the  state  or  is  a  foreign  corporation.®* 
In  New  York^  a  plaintiff  who  is  a  nonresid^t  at  the  time  of 
commencing  his  action  is  not  excused  from  filing  security  for 
costs  by  the  fact  that  he  afterwards  became  a  resident.*^^  The 
defendant  has  the  right  to  security  for  costs  only,  where  all 
the  plaintiffs  are  nonresidents.^^  A  foreign  government  suing 
in  a  court  of  the  state  may  be  required  to  file  security  for  costs.^^ 
The  principal  office  or  place  of  business  of  a  corporation  may 
be  said  to  be  its  residence.*^'  In  California^  a  new  or  additional 
undertaking  may  be  ordered,  upon  proof  that  the  original  under- 
taking is  insufficient.''*  It  was  formerly  held  otherwise  in  New 
York.''* 

•0  CaL  Code  Civ.  Pro.,  S  1036. 

70  Ambler  v.  Ambler,  8  Abb.  Pr.  340. 

71  Ten  Broeck  v.  Reynolds,  13  How.  Pr.  462.  See,  as  to  security 
for  costs.  Swift  V.  Stine,  3  Wash.  Ter.  518;  Robinsoii  t.  Haller,  8 
Wash.. St  309;  Marsh  y.  Kinna,  2  Mont.  547. 

72  Republic  of  Mexico  v.  Arranfcois,  3  Abb.  Pr.  470. 

78  Jenkins  v.  California  Stage  Ca,  22  Cal.  537;  see  §  56,  ante, 

74  Cal.  Code  Civ.  Pro.,  S  1036. 

75  Hartford  Quarry  Co.  v.  Pendleton,  4  Abb.  Pr.  460. 


CHAPTER  n. 

ITEMS  OF  ACCOUNT. 

I  4M81.  Demand  for  bill  of  lt«iiis. 

Form  No.  ioSkk 

[Title.] 
To  E.  P.,  attorney  for  plaintiff: 

Please  take  notice  that  the  defendant  hereby  demands  a  bill 
of  the  particular  items  of  the  account  mentioned  in  the  com- 
plaint of  plaintiff  herein. 

[Date.]  [Sionatubs.] 

f  4482.  Copy  of  acoount. 

Form  No,  io8i. 
[Title.] 
[Here  set  forth  the  account  referred  to  in  the  pleading.] 

To ,  attorney: 

Please  take  notice  that  the  above  is  a  copy  of  the  account 
demanded  by  you  [or  referred  to  in  the  complaint  or  answer] 
in  this  action. 

[Date.]  [Signature.] 

I  4483.  Demand  for  itams.  Within  five  days  after  a  de- 
mand thereof  in  writing  a  copy  of  the  account  shall  be  de- 
livered to  the  adverse  party,  or  evidence  thereof  can  not  be 
given,  and  if  too  general  or  defective  a  further  account  may 
be  ordered.*  A  complaint  for  money  due  for  the  use  and  occu- 
pation of  land  does  not  present  a  claim  upon  which  a  bill  of 
particulars  can  be  required.* 

I  4484.  Items  set  forth.  The  items  of  the  account  fur- 
nished must  be  set  forth  with  as  much  particularity  as  the  nature 
of  the  case  admits  of.'    A  bill  of  particulars  is  sufficiently 

1  OaL  Code  Civ.  Pro.,  S  454;  see,  also,  Scott  v.  Frost,  4  Col.  App. 
557. 

9  Moore  v.  Bates,  46  CaJ.  29. 

3Bagley's  Pr.  204:  Connor  v.  Hutchinson,  17  Cal.  280;  Kellogg  v. 
Paine,  8  How.  Pr.  329. 
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specific  if  it  apprises  the  opposite  party  of  the  evidence  to  be 
offered.*  If  the  bill  is  too  general,  the  party  receiving  it  should 
obtain  an  order  for  further  particulars.  If  he  does  not,  he 
can  not  proceed  as  if  no  bill  was  rendered.^  Where  a  party  has 
obtained  a  further  bill  of  particulars  under  an  order  of  the 
court,  if  he  intends  to  object  to  any  evidence  upon  the  subject, 
he  should  have  obtained,  previous  to  the  trial,  an  order  ex- 
cluding such  evidence.** 

S  4436.  What  need  not  be  set  forth.  A  party  is  not  bound 
to  furnish  particulars  of  set-otfs  with  which  he  volunteers  to 
credit  the  opposite  party;^  nor  when  a  knowledge  of  the  facts 
on  which  a  party^s  claim  rests  is  more  with  the  defendant  than 
the  plaintiff.®  Where  the  complaint  in  haec  verba  set  forth  the 
bill  of  sale,  it  was  held  to  remedy  a  defect  in  the  allegation  of 
the  quantity  of  goods  sold.  A  party  must  be  presumed  to 
know  what  was  intended  by  his  own  accounts® 

§  4436.  Order  for  a  further  bill  of  particulars. 

Form  No.  1082. 

[Title.] 

On  good  cause  shown,  let  the  plaintiff's  attorney  deliver  to 
the  defendant's  attorney  a  further  account  in  writing  of  the 
particulars  of  the  plaintiff's  demand  for  which  this  action  is 

brought,  within days,  specifying  the  dates  of  the 

said  several  items  [or  other  matters  in  which  the  bill  is  de- 
ficient]. 

[Date.]  [Signature.] 

5  4437.  Order.  An  order  of  the  court  for  a  further  account 
should  specify  the  particulars  in  reference  to  which  a  further 
specification  is  required.^^ 

4  Smith  V.  Hicks,  5  Wend.  48. 

6  Prov.  Tool  Co.  V.  Prader,  .S2  Cal.  634;  91  Am.  Dec.  598. 
«  ronnor  v.  Hutchinson,  18  Cal.  279. 

7  wniiams  v.  Shaw.  4  Abb.  Pr.  209;  Giles  v.  Betz.  15  id.  285. 

8  Young  V.  De  Mott,  1  Barb.  .30. 

»  Cochran  v.  Goodman,  3  Cal.  244. 

10  Connor  v.  Hutchinson,  17  Cal.  280;  Kellogg  v.  Paine,  8  How, 
Pr.  329.  Sufficiency  of  bill  of  particulars.  See  Isham  v.  Parker, 
3  Wash.  St  755.  It  is  a  matter  resting  largely  in  the  discretion 
of  the  trial  court  whether  a  bill  of  particulars  should  or  should  not 
be  ordered  in  a  particular  case.  Fer'^v  v.  Kine  C'^nntv.  2  Wnsh. 
St  337;  Rayburn  v.  Hurd,  20  Oreg.  229.     A  bin  of  particulars  Is 
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S  4438.  Order  for  an  ixispactioiif  etc.,  of  books.  Any  court  in 
which  an  action  is  pending,  or  a  judge  thereof,  or  a  county 
judge,  may,  upon  notice,  order  either  party  to  give  to  the  other 
within  a  specified  time  an  inspection  and  copy,  or  permission 
to  take  a  copy  of  entries  of  accounts  in  any  book,  or  of  any 
document  or  paper  in  his  possession  or  his  control  containing 
evidence  relating  to  the  merits  of  the  action,  or  the  defense 
therein."  If  compliance  with  the  order  be  refused,  the  entries, 
documents,  or  paper  may  be  excluded  as  evidence;  or  if  wanted 
as  evidence  by  the  party  applying,  the  court  may  direct  the 
jury  to  presume  them  to  be  such  as  he  alleges  them  to  be;  and 
punish  the  party  refusing  for  contempt.** 

not  a  part  of  the  record  proper,  and  the  appellate  court  can  not 
take  notice  that  a  paper  certified  in  the  transcript  as  a  bill  of 
particulars  was  the  bill  in  controversy  at  the  trial,  nor  that  some 
•other  or  further  bill  was  not  furnished  In  due  time.  Fryer  v. 
Breeze,  16  Ck)!.  323. 

11  Cal.  Code  Civ.  Pro.,  §  1000. 

12  Id.    See  chapter  on  this  subject,  pmt. 


CHAPTER  III. 

ENLABGINQ  TIME  TO  PLEAD. 

i  4489.  In  ganeraL  The  court  may,  in  furtheranoe  of  jua- 
tice^  and  on  such  termB  as  may  be  proper,  enlarge  the  time  for 
answer  or  demurrer;^  or  may  allow  an  answer  to  be  made  after 
the  time  Umited  by  this  Code.^  The  party  must  take  the  initia- 
tory steps  to  obtain  relief  before  the  expiration  of  the  term  at 
which  final  judgment  ia  rendered  in  all  cases  except  those  men- 
tioned in  the  statute.*  Where  a  demurrer  to  a  complaint  ia 
OYerruled,  and  an  application  is  subsequently  made  for  leave 
to  file  an  answer,  the  allowance  of  the  application  rests  in  the 
discretion  of  the  court,  subject  to  review  in  case  of  its  arbitrary 
or  unreasonable  exercise.  The  exercise  of  this  power  by  the- 
court  must  in  a  degree  depend  upon  the  special  circumstancea 
of  each  case,  and  be  so  governed  as  to  prevent  delays  and  to 
promote  justice.*  In  such  case,  where  no  application  was  made 
to  the  court  for  leave  to  answer,  and  no  meritorious  defense 
was  asserted,  this  court  will  not  reverse  the  judgment  and  open 
the  case  for  another  trial.*^ 

§  4440.  Affidavit  on  motion  to  enlarge  time  to  plead. 

Farm  No.  1083. 
[Title.] 

[Venue.] 

C.  D.,  being  duly  sworn,  deposes  and  says  as  follows: 

I.  I  am  the  defendant  in  the  above-entitled  action. 

IT.  I  have  fully  and  fairly  stated  the  case  in  this  cause  to 

6.  H.,  my  counsel  therein,  who  resides  at [or  at 

No , street,  in  the  city  of ] ;  and 

I  have  a  good  and  substantial  defense,  on  the  merits,  to  said 

i  Oal.  Code  Civ.  Pro..  §  473; 

9 Id.;  see,  also,  Id.,  §  1054. 

8  Casement  v.  Ringgold,  28  Cal.  33a 

4  Thornton  v.  Borland,  12  Cal.  438. 

Bid. 
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^tion,  88  I  am  advised  by  my  couoBel,  after  such  statement  so 
made  to  him  as  aforesaid,  and  verily  believe. 

III.  [State  excuse  for  desiring  enlargement  of  time.] 

IV.  That  the  complaint  was  served  on  the day  of 

18 . . ,  and  the  time  to  answer  will  expire  on  the 

day  of >  IB. .,  that  no  extension  of  such 

time  has  been  had,  and days  further  time  are 

necessary  to  prepare  and  file  said  answer. 

[Jurat.]  [Sionatctrb.] 

I  4M1.  Ordsr  enlarging  ttnm  to  plead. 

Form  No.  1084. 

On  the  annexed  affidavit  of  C.  D.,  and  on  motion  of  O.  H., 

his  attorney,  it  is  ordered  that  said  defendant  have 

days  further  time  from  and  after  the day  of , 

18 . . ,  to  answer  the  complaint  of  plaintiff  herein. 

[Datb.]  [Signature  of  Judgb.] 


CHAPTEB  IV. 

AMENDMENTS. 

9  4448.  In  generaL  In  Califomia^  as  in  most  states  having 
Codes  of  Civil  Procedure,  it  is  provided  that  courts  must  in 
every  stage  of  an  action  disregard  any  error  or  defect  in  the 
pleadings  or  proceedings  which  does  not  affect  the  substantial 
rights  of  the  parties.^  If  the  error  is  such  that  it  may  not  be 
disregarded,  the  question  whether  it  may  be  cured  by  amend- 
ment is  always  important  and  sometimes  difficult.  Under  the 
restrictions  or  limitations  named  in  the  statute,  the  courts  have 
power  to  amend  its  process,  the  pleadings  in  the  cause,  and  the 
proceedings  therein,  including  orders  and  the  judgment  or  de- 
cree. The  granting  of  amendments  is  largely  in  the  discretion 
of  the  court,  and  must  depend  upon  the  circumstances  of  the 
particular  case,  and  the  consideration  whether  it  is  in  further- 
ance of  justice.* 

9  4443.  Amendment  of  procees.  The  Code  of  Civil  Proced- 
ure of  California  provides  that  "  every  court  has  power  to  amend 
and  control  its  process  and  orders  so  as  to  make  them  conform- 
able to  law  and  justice."^  In  New  York  the  court  may  upon 
the  trial  or  at  any  other  stage  of  the  action,  before  or  after 
judgment,  in  furtherance  of  justice,  amend  any  process,  plead- 
ing, or  other  proceeding,  in  certain  specified  particulars.*  Sim- 
ilar provisions  are  found  in  all  the  Codes.  But  a  summons  is 
not  amendable  of  course.    It  can  only  be  amended  by  permis- 

1  Cal.  Code  Civ.  Pro..  §  475;  N.  Y.  Code,  f  723. 

2  Exercise  of  discretion  by  trial  court  In  granting  amendments. 
See  Horn  v.  Reitter,  15  Col.  317;  Davis  v.  Johnson,  4  Col.  App.  545; 
and  see  §  4447,  post*  Amendments  are  never  allowable  for  the  pur- 
pose of  defeating  Justice.  Heegaard  v.  Trust  Co.,  3  S.  Dak.  509. 
And  leave  to  amend  a  pleading  Is  of  no  effect  unless  the  order  is 
compiled  with.  Kimball  v.  Gearbart,  12  Cal.  46;  Brlggs  v.  Bruce» 
9  Col.  282. 

8  Section  128.  subd.  8. 
4  See  Code  (1877),  §  723. 
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sion  of  the  court.'  The  particulars  in  which  the  court  may 
authorize  an  amendment  of  process  are  numerous.  A  summons 
may  be  amended  by  inserting  a  notice  of  the  cause  of  action.^ 
Leave  waa  granted  to  amend  a  summons  by  increasing  the 
amount;  although  as  to  the  increased  amount  the  effect  was  to 
deprive  the  defendant  of  the  benefit  of  the  Statute  of  Limita- 
tions.'' And  where  by  setting  aside  a  summons  and  complaint 
as  irregular  the  plaintiff  would  have  been  barred  by  the  Statute 
of  Limitations^  the  court,  instead  of  setting  the  proceedings 
aside,  permitted  an  amendment  on  payment  of  costs.^  An 
amendment  of  summons  by  referring  to  the  complaint  as  an- 
nexed when  it  was  omitted  may  be  allowed.®  All  mistakes  may 
be  corrected  by  amendment  under  section  723  of  the  New  York 
Code.  Section  473  of  the  California  Code  of  Civil  Procedure 
is  also  very  broad,  though  not  so  comprehensive  as  section  128, 
above  quoted. 

I  4444.  Amendment  of  pleadings.  Any  pleading  may  be 
amended  once  by  the  party,  of  course,  and  without  costs,  at 
any  time  before  answer  or  demurrer  filed,  or  after  demurrer 
and  before  the  trial  of  the  issue  of  law  thereon  by  filing  the 
same  as  amended  and  serving  a  copy  on  the  adverse  party,  who 
may  have  ten  days  thereafter  to  answer  or  demur  to  the  amended 
pleading.^**  Except  as  provided  in  these  sections,  leave  to 
amend  must  be  obtained.  An  amendment  must  be  substantial, 
not  merely  colorable."  Adding  a  verification  to  a  complaint  is 
not  an  amendment.^^    And  it  will  not  be  allowed  where  the  orig- 

»  McCrane  v.  Moulton,  3  Sandf.  736;  Walkenshaw  v.  Perrcll,  32 
How.  Pr.  310;  S.  C,  5  Rob.  648. 

e  Poiack  v.  Hunt,  2  Cal.  193. 

TDeane  v.  O'Brien,  13  Abb.  Pr.  11;  see,  also.  Sluyter  v.  Smith,  2 
Bosw.  673. 

«  Weir  v.  Slocum,  3  How.  Pr.  397. 

•  Foster  v.  Wood,  1  Abb.  Pr.  (N.  S.)  150;  S.  C.  30  How.  Pr.  284; 
see  S  3902,  ante.  Amendment  of  return  of  summcHis.  Allison  v. 
Thomas,  72  Cal.  562. 

10  Cal.  Code  Civ.  Pro.,  i  472;  N.  Y.  Code,  fi  542;  and  see  Hedges 
T.  Dam,  72  Cal.  520. 

n  Snyder  v.  White,  6  How.  Pr.  321. 

12  George  v.  McAvoy,  6  Id.  200.  It  has  been  held  to  be  no  abuse 
of  discretion  for  the  trial  court  to  allow  an  amended  complaint  to  be 
amended  by  adding  a  verification,  though  neither  the  (Miginal  nor 
the  amended  complaint  was  verified.  Ruffattl  v.  Lexington  Min. 
Co.,  10  Utah.  386:  and  see  Buell  v.  Beckwith.  59  Cal.  480;  Case  v. 
Bdson,  40  Kan.  161. 
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inal  pleading  was  not  verified.  Amendments  can  only  be  allowed 
where  there  ia  a  defect  in  the  parties,  in  its  prayers  for  reliel, 
or  in  the  omission  or  mistake  of  some  fact  or  circumstance  con- 
nected with  the  substance  of  the  case.^^  Courts  should  allow 
amendments  with  great  liberality  at  any  time  before  trial,  if  the 
amendment  is  essential  to  a  fair  trial  on  the  legal  merits  of  the 
case  and  does  not  occasion  injurious  delays.^*^  Amendments 
are  to  be  allowed  or  denied  in  furtherance  of  substantial  justice, 
that  is,  such  justice  as  the  law  administers  when  correctly  ap- 
plied.^* Motions  to  amend  are  not  to  be  granted  as  matter  of 
course,  but  only  when  good  cause  is  shown  therefor.^® 

I  4445.  When  allowable.  Amendments  will  be  allowed  to 
any  extent,  provided  no  new  cause  of  action  in  substance  is 
added;^^  as  amendments  substantially  changing  the  claim  or  de- 
fense can  not  properly  be  granted  at  any  time;*®  and  the  court 

18  Verplanck  v.  Mercantile  Ins.  Co.,  1  Edw.  Cfa.  46;  St<H'y*s  Bq.  PI. 
884;  Shields  v.  Barrow,  17  How.  (U.  S.)  130.  Where  a  complaint 
praying  for  legal  relief  states  a  cause  of  action  entitling  the  plain- 
tifr  to  equitable  relief,  the  court  may  on  the  trial  permit  the  prayer 
to  be  amended,  so  as  to  aBk  for  the  appropriate  equitable  relief. 
Walsh  V.  McKeen,  75  Cal.  519 

14  McMillan  v.  Dana,  18  Cal.  340;  Klrsteln  v.  Madden,  38  id.  163. 

10  Stringer  v.  Davis,  30  Cal.  321.  The  right  to  amend  is  not  an  ab- 
solute, unconditional  one,  but  is  to  be  allowed  in  furtherance  of  Jus- 
tice, upon  equitable  terms  and  must  be  one  which  will  not  change 
subBtnntially  the  claim  or  defense.  Kelsey  v.  Railroad  Co.,  1  S.-Dak. 
80.  A  plaintiff  Is  not  permitted,  under  the  guise  of  an  amendment, 
to  substitute  for  the  original  cause  of  action  a  new  and  different 
one.  Davis  v.  Johnson,  4  Col.  App.  545;  People  v.  Mfg.  Co.,  107 
Col.  256. 

19  Hayden  v.  Hayden,  46  Cal.  333. 

17  Holllster  v.  Livingston,  9  How.  Pr.  140.  Amendment  to  plead- 
ings should  be  liberaUy  allowed.  See  Gould  v.  Stafford,  101  Cal. 
32;  Burns  v.  Scooffy.  98  id.  271;  Wixon  v.  Devine,  91  id.  477; 
McCausland  v.  Ralston,  12  Nev.  195;  Carson  v.  Railsback,  3  Wash. 
Tor.  168;  Garrison  v,  Goodale,  23  Oreg.  307;  Baldock  v.  Atwood,  21 
Id.  73;  Foste  v.  Standai-d  Ins.  Co.,  26  id.  451.  But  where  objections 
are  raised  in  the  court  below,  and  parties,  Instead  of  applying  for 
leave  to  amend,  succeed  in  procuring  rulings  in  their  favor  by  the 
trial  court,  they  do  so  at  their  peril.  Robinson,  etc.,  Mln.  Co.  v. 
Johnson,  13  Col.  258. 

18  Bailey  v.  Johnson,  1  Daly,  61;  Woodruff  v.  Dickie,  31  How.  Pr. 
164;  Ransom  v.  Wetmore,  39  Barb.  104;  Whitcomb  v.  Hungerford, 
42  id.  177;  Foste  v.  Standard  Ins.  Co.,  26  Oreg.  440.  That  an 
amendment,  made  of  course,  may  add  a  new  cause  of  action, 
see  Mason  v.  Whitely,  4  Duer,  611;  1  Abb.   Pr.  85;  Wyman  v. 
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should  not  allow  a  new  and  wholly  different  case  to  be  made.^^ 
A  court  of  chancery  should  rarely  if  ever  permit  amendments 
.so  changing  the  character  of  the  pleadings  as  to  make  sub- 
stantially a  new  case  after  the  cause  has  been  set  for  hearings 
much  less  after  it  has  been  tried.^  Plaintiff  may  amend  by 
a  new  count,  introductiye  of  a  new  cause  of  action,  if  it  cor- 
respond in  character  with  the  original  count  in  a  kindred  cause, 
admitting  the  same  pleading  and  defense,  and  which  might 
have  been  included  in  the  original  declaration.**  For  the  pur- 
pose of  determining  whether  new  matter  is  entirely  foreign  to 
the  cause  of  action  in  the  original  complaint,  the  original  com- 
plaint must  be  liberally  construed.^  Plaintiff  can  not  amend 
60  as  to  change  an  action  ex  contractu  to  one  ex  delicto;^  nor 
1o  change  the  mode  of  trial ;^  nor  can  the  plaintiff  in  ejectment 
set  up  title  acquired  after  commencement  of  suit.^  So,  also, 
facts  which  occur  subsequent  to  filing  the  complaint,  and  which 
•change  the  liabilities  of  the  defendants,  can  not  be  incorporated 
by  amendment.^ 

An  amendment  may  strike  out  a  cause  of  action.^  An 
amended  pleading  can  not  set  up  matter  which  occurred  after 
suit  brought.*    It  must  be  presented  by  supplemental  pleading. 

Redmond,  18  How.  Pr.  272;  Maeqneen  t.  Babcock,  13  Abb.  Pr.  268; 
but  see  Woodruff  v.  Dickie,  5  Rob.  619;  Davis  v.  Johnson.  4  Ool. 
App.  545. 

i»  Verplanck  v.  Mercantile  Ins.  Co..  1  Bdw.  Ch.  46;  Roush  v.  Fort, 
3  Mont.  175;  Story's  Bq.  PI.  884;  Sliields  v.  Barrow.  17  How.  (V.  8.) 
130;  Sehofleld  v.  Fitzhugh.  1  Cranch  O.  C.  108;  The  Harmony.  1 
Gall.  123. 

20  Walden  v.  Bodley,  14  Pet.  156. 

21  Tiernan  v.  Woodruff,  5  McLean,  135. 

22  Nevada  Co.  &  Sac.  Canal  Co.  r.  Kldd,  28  Cal.  673. 

23  1  Van  Santv.  PI.  768;  Ramirez  v.  Murray,  5  Cal.  222;  Lane  v. 
Beany,  19  Barb.  51;  1  Abb.  Pr.  65;  or  tnce  versa.  Hackett  v.  Bank  of 
California,  57  Cal.  335;  Baldwin  v.  Rood,  49  Hun,  605;  Mea  v.  Pierce, 
63  id.  400. 

24  McCarty  v.  Edwards,  24  How.  Pr.  236;  Craig  v.  Hyde,  id.  313. 

25  Smith  V.  Billet,  15  Cal.  26. 

28  Van  Maren  v.  Johnson,  15  Cal.  306;  Woodruff  v.  Dickie,  31  How. 
Pr.  164;  Sheldon  v.  Adams,  18  Abb.  Pr.  405;  S.  C.  41  Barb.  54; 
S.  C.  27  How.  Pr.  179. 

27  Watson  V.  Rushmore,  15  Abb.  Pr.  51. 

2RHomfager  v.  Hornfager,  6  How.  Pr.  13;  Lampson  v.  McQueen, 
15  id.  345.  The  fact  that  new  noatter  set  up  by  way  of  amendment 
was  known  to  the  defendant  at  the  time  of  filing  his  original 
answer  is  no  reason  why  the  amendment  should  not  be  i)ermitted. 
Sharon  v.  Sharon.  77  Cal.  102;  see  Dom  v.  Baker,  76  Id.  206k 
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In  an  action  for  a  fraudulent  sale  of  a  mine^  an  amendment, 
striking  out  the  offer  to  return  the  deed  does  not  change  the 
issues  tendered.^  A  plaintiff  may  amend  by  filing  a  more  full 
and  particular  account.^  The  complaint  may  be  amended, 
within  the  time  limited,  by  setting  forth  a  new  cause  of  action, 
and  is  not  restricted  to  a  cause  of  action  of  the  same  class  sls 
that  in  the  original  complaint,  though  all  the  causes  set  forth  in 
the  amended  complaint  must  be  of  the  same  class  and  of  a  class 
to  which  the  summons  is  appropriate.^^  In  California,  as  a  rule, 
the  courts  are  extremely  liberal  as  to  amendments. 

9  4440.  Amendments  of  course.  Amendments  of  course  may 
be  made,  without  costs  to  either  party,  to  a  pleading  at  any 
time  before  answer  or  demurrer  filed,  or  after  demurrer  and 
before  the  trial  of  the  issue  of  law  thereon.^^  But  a  party  shall 
not  so  amend  more  than  once.  If  defendant  demurs  to  the 
complaint,  it  is  an  error  for  the  court  to  refuse  the  plaintiff 
leave  to  amend  his  complaint  before  the  decision  on  the  demur- 
rer;^ but  he  can  not  amend  a  second  time  without  leave  of  the 
court.**  After  demurrer,  and  before  argument  and  submission 
of  the  issue  thereon,  either  party  may  amend  a  pleading,  by 
filing  the  same  as  amended,  and  serving  a  copy  on  the  adverse 
party  or  his  attorney,  who  has  ten  days  to  answer  or  demur 
thereto.^ 

The  right  to  amend  as  of  course  is  absolute,  and  can  not  be 
interfered  with,  unless  the  amendment  is  merely  colorable,  and 
made  for  purposes  of  delay  only.^  And  though  absolute^  it 
may  be  waived,  either  by  express  notice  or  noticing  cause  for 

»  Ahrens  v.  Adler.  33  Cal.  nOR. 

80  Estate  of  Hidden,  23  Cal.  3G2:  Valencia  v.  Cotioh,  32  Id.  3.39: 
91  Am.  Dee.  589.  How  far  tlie  disfretion  of  the  r*otirt  In  allowing: 
amendments  so  as  to  chanjre  the  form  of  notion  is  restricted  by 
the  Code,  discussed  in  Brown  v.  Baboock,  3  How.  Pr.  30.5:  Spaldinir 
V.  Spalding,  id.  297:  Forniss  v.  Brown,  8  id.  59. 

81  Brown  v.  T^igh,  49  N.  Y.  78:  R.  O..  12  Abb.  Pr.  (N.  S.)  193. 

82  Cal.  Code  Civ.  Pro.,  f  472;  N.  Y.  Code.  §  542:  1  Van  Santv. 
PI.  792;  1  Whitt  Pr.  611:  1  Barb.  Oh.  PI.  206:  Allen  v.  Marshall. 
34  Cal.  165;  Lord  v.  Hopkins,  30  id.  70:  Barber  v.  Reynolds,  33  id.  497. 

88  Lord  V.  Hopkins,  30  Cal.  76. 

84  Sands  v.  Calkins,  30  How.  Pr.  1:  Jeroliman  v.  Cohen,  1  Duer^ 
631:  White  v.  Mayor  of  N.  Y.,  5  Abb.  Pr.  322;  S.  C,  14  How.  Pr.  495. 

36  Cal.  Cide  Civ.  Pro..  $  472. 

86  Griffin  V.  Cohen,  S  How.  Pr.  451;  Kofirers  v.  Rathbun,  Id.  466; 
Thompson  v.  Mlnford,  11  Id.  273;  Spencer  v.  Tooker,  12  Abb.  Pr.  853. 
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trial.*^  A  party  may  amend  of  course  where  the  same  amena- 
ment  would  be  allowed  at  the  trial.^  An  amendment  that 
would  have  the  effect  of  changing  the  parties  to  the  action  will 
not  be  allowed  unless  there  is  something  in  the  record  to  amend 
by.^  Nor,  without  amending  the  summons,  can  the  names  of 
additional  defendants  be  introduced.^  And  a  summons  can 
not  be  amended  without  leave  of  court.*^  An  amendment  of 
course  will  not  be  allowed  which  sets  up  a  different  claim.  By 
claim  is  meant  the  particular  reUef  sought;  though  the  cause  of 
action,  that  is  the  statement  of  facts,  may  be  amended.**  But 
an  amendment  could  be  allowed  by  inserting  a  count  for  goods 
sold  and  delivered  without  terms,  and  allowing  the  trial  to  pro- 
ceed; such  is  not  a  cajse  changing  substantially  the  claim.*'  And 
'^  other  allegations  material  to  the  case  ^*  may  be  introduced.** 

I  4447.  Ammdinent  by  leave  of  court.  The  judge  presid- 
ing at  the  trial  has  full  power  of  amendment  of  pleadings.** 
But  a  referee  can  not  order  an  amendmeii^.  And  after  the  case 
is  submitted  the  referee  can  not  allow  the  plaintiff  to  introduce 
an  amended  complaint,  and  compel  the  defendant  to  file  an 
amended  answer.**  In  New  York  the  power  of  the  refereo  to 
allow  amendments  at  the  trial  is  the  same  as  that  of  the  judge, 
and  his  exercise  of  discretion  will  rarely  be  interfered  with.*^ 

87 1  Van  Santv.  PI.  796;  Ciisson  v.  WhaJon,  5  How.  Pr.  305. 

w  Getty  T.  Hudson  River  R.  R.  Co.,  6  How.  Pr.  260. 

»  Lake  v.  Morse,  11  lU.  587;  Chase  v.  Dunham.  1  Paige  Oh.  572; 
but  see  Cal.  Code  Civ.  Pro.,  i  473;  N.  Y.  Code.  $  542.  A  complaint 
may  be  amended  by  changing  a  party  from  defendant  to  plaintiff, 
under  Oregon  practice  (Hlirs  Code,  9  101),  permitting  pleadlngH  to 
be  amended  by  striking  out  or  adding  the  name  of  a  party.  Lig- 
gett y.  Ladd.  23  Oreg.  26.  Amendment  of  complaint  by  dropping 
names  of  parties.    See  Ware  v.  Waljcer,  70  Cal.  591. 

40  FoUower  v.  Laughlln,  12  Abb.  Pr.  105. 

«  WaJkenshaw  v.  PurzeU,  32  How.  Pr.  310;  see  9  3902,  ante. 

42  Chapman  t.  Webb,  6  How.  Pr.  390. 

43  Harrington  v.  Blade.  22  Barb.  161;  Troy,  etc.,  R.  R.  Co.  t. 
TibbitB.  11  How.  Pr.  168;  Vlbbard  v.  Roderick,  51  Barb.  616. 

44  Jeroliman  v.  Cohen,  1  Duer,  632;  Baldock  r.  Atwood.  21  Oreg. 
73.  The  above  are  not  all  good  authority  in  California,  but  may  be 
consulted  with  profit. 

46  See  Cal.  Code  Civ.  Pro.,  H  469,  470. 

46  De  la  Rlva  ▼.  BerreyeBa,  2  Cal.  196. 

47  N.  Y.  Code  Civ.  Pro.,  S  1018;  Dougherty  ▼.  Valloton,  6  Jones  * 
8p.  (N.  Y.)  455;  Smith  ▼.  PelQtt,  63  Hun,  632;  HaU  y.  Abella,  57 
Hud,  589. 
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Amendments  should  be  liberally  allowed  by  the  court,  in  fur- 
therance of  justice.*®  But  the  refusal  to  allow  them  is  pre- 
sumed to  be  right,  unless  the  character  of  the  proposed  amend- 
ment is  shown  on  the  record.*®  Amendments  are  within  the 
discretion  of  the  court,  and  can  not  be  controlled  by  ntandamusf^ 
and  are  governed  by  their  own  rules  and  modes  of  practice.^^ 
Where  the  pleading  is  defective,  demurrer  should  be  sustained, 
and  leave  be  granted  to  amend."  And  if  the  plaintiff  then 
declines,  final  judgment  should  be  given,**  unless  the  complaint 
is  so  defective  that  it  can  not  be  made  good  by  amendment.^ 
After  demurrer  sustained,  amendments  may  be  made  upon  mo- 
tion.** The  party  desiring  amendment  after  demurrer  suek 
tained,  must  make  his  motion  to  the  court,  and  he  can  not  ob- 
ject on  appeal  that  he  was  not  permitted  to  amend  when  he 
made  no  offer.*^    After  demurrer  sustained,  defendant  may  be 

48 1  Van  Santv.  PI.  800;  McMillan  v.  Dana,  18  Gal.  339;  Roland  v. 
Kreyenhagen,  id.  455;  Plerson  v.  McCahiU,  22  id.  127;  Stringer  v. 
Davis,  30  id.  321;  Vanderbilt  v.  Access.  Transit  Co.,  9  How.  Pr. 
362;  §  4444,  ante. 

48Jes8up  V.  King,  4  Cal.  331. 

00  Smith  V.  Jackson,  1  Paine,  453;  to  the  same  effect.  Ex  parte 
Bradstreet,  7  Pet.  634.  An  application  to  amend  a  pleading  is  ad- 
dressed to  the  sound  discretion  of  the  trial  court.  See  Emeric  v. 
Alvarado,  90  Cal.  444;  Daley  v.  Russ,  86  id.  114;  Barnes  v.  Pack- 
wood,  10  Wash.  St.  50;  Hammond  v.  Foster,  4  Mont.  421;  Billings 
▼.  Sanderson,  8  id.  201;  and  will  not  be  reviewed  on  appeal  except 
for  an  abuse  of  such  discretion.  Garrison  v.  Goodale,  23  Oreg.  307; 
Belmont  Min.  Co.  v.  Costigan,  21  Col.  471;  Buno  v.  Gamer,  3  Col. 
App.  456;  SUsby  v.  Frost,  3  Wash.  Ter.  388;  Wixon  v.  Devlne,  91 
Cal.  477;  Cheney  v.  O'Brien,  69  Col.  200;  Wallace  v.  Balsley,  22 
Oreg.  572;  Hex  ter  v.  Schneider,  14  id.  184;  Gould  v.  Gleason,  10 
Wash.  St.  476;  Ditch  Go.  v.  Canal  Co.,  67  Cal.  577;  County  of  Sis- 
kiyon  v.  Gamlich.  110  Oal.  94. 

81  Wright  V.  HoUingworth,  IPet.  166;  United  States  v.  Buford, 
3  id.  12. 

B2  GaUagher  v.  Delaney,  10  Cal.  410. 

83  Id. 

M  Lord  V.  Hc^klns,  30  Oal.  76.  If  a  complaint  has  been  amended 
twice,  the  Defusal  of  the  court  to  allow  a  third  amendment  is  not 
an  abuse  of  discretion.  Balch  v.  Smith,  4  Wash.  St.  497.  And 
leave  to  the  plaintiff  to  amend  his  complaint  may  be  refused  if  the 
court  is  able  to  see  that  it  can  not  be  so  amended  as  to  state  a 
good  cause  of  action.    People  v.  Mfg.  Co..  107  Cal.  256. 

w  Smith  V.  Yreka  Water  Co..  14  Cal.  201;  Gallagher  v.  Delaney, 
10  id.  410. 

B6  Smith  T.  Yreka  Water  Co.,  14  Cal.  201. 
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allowed  to  amend."  After  demurrer  to  defendant's  answer  sus- 
tained^ it  is  in  the  discretion  of  the  court  to  allow  defendant  to 
amend.^  Demurrer  sustained,  and  plaintiff  amends  by  making 
two  counts  instead  of  one.  He  can  not,  after  trial,  complain 
of  error  in  sustaining  the  demurrer.**  So,  also,  if  one  defend- 
ant demurs  to  a  complaint  for  misjoinder  of  another  defendant^ 
and  the  complaint  is  accordingly  amended  to  obviate  the  ob- 
jection by  omitting  the  defendant  wrongfully  joined,  a  subse- 
quent demurrer  for  failing  to  join  such  omitted  defendant 
should  not  be  sustained.*^  To  test  the  ruling  on  the  demurrer, 
he  should  have  gone  to  trial  on  the  pleadings  where  the  judgment 
on  demurrer  left  them.'^  In  demurrer  overruled  to  defective 
complaint,  if  defendant  answers  over,  court  will  treat  such  com- 
plaint as  amended.^ 
The  filing  of  a  new  complaint  aft^r  demurrer  sustained  is  not 

the  commencement  of  a  new  aotiAn.^  So  of  an  amended  an- 
swer which  supersedee  the  original.**  They  simply  take  the 
place  of  the  originals;^  and  copies  of  th^  instruments  sued  on 
must  be  annexed  thereto.^  All  amendments,  which  are  not 
permitted  of  course  under  the  sectiona  of  the  Code  before  quoted, 
must  be  authorized  by  the  court.  Section  473  of  the  California 
Code  of  Civil  Procedure  provides  that  "  the  court  may,  in  fur- 
therance of  justice,  and  on  such  terms  as  may  be  proper,  allow  a 
party  to  amend  any  pleading  or  proceeding  by  adding  or  strik- 

57  Pierson  v.  McCahlU.  22  Cal.  127;  Fish  v.  Reddington,  31  id.  186. 

u  GiUan  v.  Hutchinson,  16  Cal.  153. 

MGale  V.  Tuolumne  Water  Co.,  14  Cal.  25.  Where  a  demurrer 
to  a  complaint  has  been  properly  sustained,  and  it  does  not  appear 
that  any  leave  was  asked  to  amend  the  complaint,  the  Judf^ment 
for  the  defendant,  rendered  upon  the  Hustaining  of  the  demurrer, 
will  not  be  reversed,  on  the  ^ound  that  leave  to  amend  was  not 
frranted.  Barker  v.  Freeman.  85  Cal.  533.  After  demurrer  to  a 
complaint  is  sustained,  and  the  plaintiff,  instead  of  amending,  as 
irfven  leave  to  do,  appeals,  the  appellate  court,  in  affirming  the 
order,  may,  unless  there  has  been  a  Judgment  rendered,  which  it 
also  affirms,  grant  leave  to  amend.  Oreely  v.  McCoy,  S  S.  Dak. 
624,  distinguishing  People  v.  Jackson,  id.  624. 

•0  James  v.  Leport,  4  West  Coast  Rep.  584. 

«  Gale  V.  Tuolumne  Water  Co.,  14  Cal.  26. 

«2  Ward  V.  Moorey,  1  Waah.  Ter.  104. 

S3  Jones  V.  Frost,  28  Cal.  245. 

sud.;  Gilman  v.  Cosgrove,  22  id.  356. 

» Barber  v.  Reynolds,  33  CaJ.  407;  Sands  T.  Oalklns,  80  How. 
Pr.  1. 

ss  McBwen  v.  Hnssey,  23  Ind.  396. 
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ing  out  the  name  of  any  party,  or  by  correcting  a  mistake  in 
the  name  of  any  party,  or  a  mistake  in  any  other  respect;  and 
may  upon  like  terms  enlarge  the  time  for  answer  or  demurrer. 
The  court  may  likewise,  in  its  discretion,  after  notice  to  the 
adverse  party,  allow,  upon  such  terms  as  may  be  just,  an  amend- 
ment to  any  pleading  or  proceeding  in  other  particulars,"  etc. 
This  section  omits  the  words  "  upon  affidavit  showing  good 
cause  therefor,"  contained  in  section  68  of  the  Practice  Act. 
Sections  542  and  723  of  the  New  York  Code  of  Civil  Procedure 
correspond  substantially  with  the  section  above  quoted. 

§  4448.  Amendments  at  trial..  The  allowance  of  amendments 
at  the  trial  is  in  the  discretion  of  the  court,*^  and  that  discretion 
will  rarely  be  revised,^  but  for  its  abuse,  the  appellate  court 
will  interfere.^  Where  from  oversights  of  counsel,  committed 
under  pressure  of  business,  pleadings  are  defective,  amend- 
ments should  be  allowed  with  great  liberality.  In  such  cases, 
when  an  offer  to  amend  is  made  at  such  a  stage  of  the  proceed- 
ings that  the  other  party  will  not  lose  an  opportunity  to  fairly 
present  his  whole  case,  amendments  should  be  allowed  with 
great  liberality.''** 

Where  the  defendant  lies  by  until  trial,  before  objecting  to 

the  sufficiency  of  the  complaint,  it  is  a  proper  exercise  of  dis- 
cretion   in    the    court    or    referee    to    allow    the    necessary 

allegations  to  be  supplied  by  amendment,  if  they  do  not  amount 

to  a  new  cause  of  action  J*     But  leave  to  amend  allegations  filed 

against  an  insolvent  debtor,  by  inserting  the  name  of  another 

creditor,  was  refused  after  the  jury  was  swomJ^    No  material 

amendment  can  be  allowed  after  the  cause  has  been  submitted  to 

the  jury,  or  a  finding  has  been  announced  by  a  court  J*    Where, 

in  the  course  of  a  trial,  it  is  diepovered  that  pleadings  are  so 
defective  that  the  real  subject  of  dispute  can  not  be  finally 
determined,  the  court  should  allow  amendments  on  such  terms 

67  Van  Santv.  PI.  812,  818;  1  Whltt  Pr.  ffl7:  Puterbaugh's  111.  Pr. 
626;  Jackson  v.  Warren,  32  111.  331;  Thornton  v.  Borland,  12  Cal. 
438;  GiUan  v.  Hutchinson,  16  id.  153;  Cooke  v.  Spears,  2  Id.  438; 
Stearns  v.  Martin,  4  id.  227;  and  see  Gwynn  v.  Butler,  17  Col.  114; 
Wild  V.  Railroad  Co.,  21  Oreg.  159. 

«8  Pierson  v.  McCahlll.  22  Ool.  127. 

68  Cooke  V.  Spears,  2  Oal.  409;  see  §  4442,  ante,  and  cases  cited. 

70  Klrstein  v.  Madden,  38  Cal.  163. 

71  Woolsey  v.  Trustees  of  Rondout,  2  Keyes,  603. 

72  Newton's  Case.  2  Cranch  C.  O.  467. 
78  Holcraf t  v.  King.  25  Ind.  352. 
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as  may  be  just/*  at  any  time  after  the  commencement  of  the 
trial;'''  or  after  a  motion  for  jionsuit^  if  it  would  not  operate  as 
a  surprise  upon  the  defendants®  It  is  always  in  time  when  it 
immediately  follows  an  objection  to  the  pleading,  and  does  not 
come  too  late  because  made  after  plaintitf  has  closed  his  testi- 
mony.''^ And  after  defendants  have  closed  their  case,  and  be- 
fore the  case  is  submitted,  plaintiffs  may  be  allowed  to  supply 
AH  omission  in  the  testimony  occasioned  by  mistake  or  inadvert- 
ence.''® A  complaint  may  be  amended  before  judgment  and 
After  verdict,  so  as  to  conform  to  the  verdict.''*  And,  therefore, 
can  not  be  allowed  in  the  appellate  court,^  unless  the  appeal 
be  taken  from  judgment  on  demurrer,®*  or  from  an  order  deny- 
ing a  new  trial.®^  Defendant  may  amend  by  inserting  new  mat- 
ter,®^ if  not  entirely  foreign  to  the  cause  of  action.®*  The  fact 
that  such  new  matter  was  well  known  to  defendant  at  the  time 
the  original  answer  was  filed  is  no  good  reason  why  the  amend- 

74  Stringer  v.  Davis,  30  Cal.  318. 

w  Peters  ▼.  Foss,  16  Cal.  357;  Gavltt  v.  Doub,  23  Id.  79.  Amend- 
ments during  trial.  See  Randall  v.  Greenhood,  3  Mont.  506;  Palmer 
V.  McMasters,  6  id.  172;  Wild  v.  Railway  Co.,  21  Oreg.  159. 

7«  Farmer  v.  Cram,  7  Cal.  135:  Valencia  v.  Couch,  32  id.  339; 
91  Am.  Dec.  589. 

77  Id.  Amendment  of  pleading  should  be  allowed  at  any  stage  of 
the  trial  when  It  is  necesBary  for  the  purposes  of  Justice.  Farmers', 
etc.,  Bank  v.  Stover,  60  Col.  388;  and  see  Walsh  v.  McKeen,  75  id. 
519;  Doane  v.  Houghton,  id.  360;  Boroino  r.  Railroad  Co.,  86 
Id.  416;  Milch  v.  Fire  Ins.  Co.,  31  N.  Y.  Supp.  788.  A  court  may 
aUow  a  formal  amendment  to  a  complaint  after  the  trial  and  during 
the  argument.    Hall  v.  Rice,  64  Cal.  443. 

78  Priest  V.  Union  Canal  Co.,  6  Cal.  170.  Amendment  of  pleading 
should  be  allowed  at  any  stage  of  the  trial  when  it  is  necessary 
for  the  purposes  of  Justice.  Farmers',  etc.,  Bank  v.  Stover,  60 
Cal.  388;  and  see  Walsh  v.  McKeen,  75  id.  519;  Doane  v.  Houghton, 
id.  360;  Boroino  v.  Railroad  Co.,  86  id.  416;  Milch  v.  Fire  Ins.  Co., 
31  N.  Y.  Supp.  788.  A  court  may  allow  a  formal  amendment  to  a 
complaint  after  the  trial  and  during  the  argument.  Hall  v.  Rice, 
64  Cal.  443. 

7»  Hooper  v.  Wells,  27  Cal.  35. 

80  Id. 

81  Phelan  v.  Supervisors,  9  Cal.  15. 

82  Argenti  v.  San  Francisco,  30  Cal.  458. 
88  Plerson  v.  McCahlU,  22  Cal.  127. 

84  Nevada  &  Sac.  Co.  Canal  Co.  v.  Kidd,  28  Cal.  673.  If  an 
amended  answer  constitutes  no  defense  to  the  action,  leave  to  file 
the  same  may  be  properly  refused.  Bransford  v.  Insurance  Soc. 
21  Col.  34. 
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ment  should  not  be  permitted.®^  Defendant  may  amend  by 
striking  out  counterclaim,  and  setting  up  the  defense  of  the 
Statute  of  Limitations.^  Or  one  of  two  defendants  may  be 
permitted  severally  to  plead  the  statute,  by  filing  a  separate 
plea.®^  It  is  not  error  to  refuse  to  permit  the  defendant  to  set 
up  the  Statute  of  Limitations  after  he  has  answered  to  the 
merits.®* 

A  defendant^  by  amending  his  answer,  and  taking  issue  on  a 
new  cause  of  action  added  to  the  complaint  by  amendment, 
waives  all  objection  to  such  amendment.®®  Under  the  Code  of 
Louisiana,  which  allows  general  and  special  pleas  if  not  incon- 
sistent with  each  other,  an  amended  answer,  which  but  specifies 
a  particular  fact  in  aid  of  the  general  denial,  is  allowable.®^  If 
the  plaintiff  amends  his  complaint,  and  the  defendant  obtains 
an  order  to  have  his  answer  on  file  stand  as  the  answer  to  the 
amended  complaint,  the  answer  is  to  be  treated  as  if  filed  when 
the  order  is  made.®^  An  answer  may  be  verified  even  at  the 
close  of  the  plaintiff's  case.®^  If  the  defendant  does  not  know 
that  too  many  are  joined  as  plaintiffs  till  after  the  same  appears 
in  evidence,  he  should  then  apply  for  leave  to  amend  his  an- 
Bwer.®*  If  testimony  offered  by  defendant  is  rejected  because 
of  a  defective  denial,  defendant  should  be  allowed  to  amend 
his  denial.*^  If  defendant  have  acquired  title  to  the  demanded 
premises  during  litigation,  and  has  not  pleaded  such  title  in  a 
supplemental  answer,  it  is  not  error  to  refuse  to  permit  him  on 
the  trial  to  amend  his  answer  so  as  to  obviate  the  objection 
to  the  introduction  of  testimony  excluded  by  the  court  under 
the  original  answer.®*    But  if  the  court  refuses  to  allow  the 

85  Pierson  v.  MoCahlll,  supra;  i  4448,  ante. 

86  Wynan  v.  Remond,  18  How.  Pr.  272;  Hibernla,  etc..  Loan  Soc. 
V.  Jones,  80  Cal.  507;  Morgan  v.  Morgan  10  Wash.  St.  99. 

87  Robinson  v.  Smfth,  14  Cal.  244. 

88  Stuart  V.  Lander,  16  Cal.  375;  and  see  Owers  v.  Mln.  Oo.,  6  Col. 
App.  1. 

80  Secor  v.  Law,  9  Bosw.  163;  and  see  Bell  v.  Wandby,  4  Wash.  St. 
743.  So,  the  filing  of  an  amended  answer  Is  a  waiver  by  a  defendnnt 
of  any  objection  to.  the  ruling  of  the  court,  sustaining  a  motion  to 
strike  out  an  original  answer.    Hexter  y.  Schneider,  14  Oreg.  184. 

90  Andrews  v.  Hensler,  6  Wall.  254. 

«i  Mulford  V.  EstudlUo,  32  Cal.  131. 

©2  Arrington  v.  Tupper,  10  Cal.  464;  Lattlmer  v.  Ryan,  20  id.  628. 

OT  oniam  V.  Sigman,  29  OaJ.  637;  Ackley  ▼.  Tarbox,  31  N.  Y.  564. 

w  Stringer  v.  Davis,  30  Cal.  318. 

«6  McMlnn  v.  O'Connor,  27  Cal.  23& 
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amendment;  and  evidence  shows  that  the  amendment  would 
be  immaterial,  no  injury  results  from  the  refusal.®* 

i  4448.  Amendmoits  after  trial.  Amendments  after  trial 
are  allowed  only  with  great  caution,  and  on  good  cause  shown.®^ 
In  New  York  amendments  may  be  made  after  judgment.** 
The  court,  in  its  discretion,  has  an  extraordinary  power,  even 
after  judgment,  to  allow  a  pleading  to  be  amended  by  inserting 
new  allegations  material  to  the  case,  but  this  power  should  be 
very  sparingly  exercised.'^  Errors  in  the  computation  of  in- 
terest may  be  corrected  by  motion  in  the  court  below.***  A 
mere  clerical  error  in  the  judgment^  not  affecting  the  appellant, 

can  be  corrected,  and  is  not  ground  for  reversal.*^*  A  court 
has  the  power  to  make  an  amendment  nunc  pro  tunc  by  supply- 
ing the  omission  of  a  clerk  to  enter  the  appointment  of  a 
guardian  ad  litem.^^  Where  the  decree  is  defective  in  not 
designating  the  defendants  who  are  personally  liable  for  the 
debt,  and  the  record  shows  who  they  are,  the  court  has  the 
power  to  amend  the  judgment  at  any  time  by  adding  a  clause 
designating  the  defendants  who  are  personally  liable.  The 
proper  remedy  in  such  a  case  is  to  move  to  amend  the  judgment 
by  supplying  the  omission.*^  When  the  judgment  entered  by 
the  clerk  does  not  conform  to  that  pronounced  by  the  court, 
it  will  be  corrected  on  motion,  even  after  an  appeal  and  affirm- 
ance of  the  judgment,  and  the  issuing  and  service  of  an  exe- 
cution in  the  cause.*^    Where  the  complaint  might  have  been 

»•  Jones  V.  Black,  30  Cal.  227. 

»7  Van  Santv.  PI.  814;  Houf^hton  v.  Skinner,  5  How.  Pr.  420. 

•sCode,  IS  722,  723.  In  Montana,  even  after  Judgment  leave  to 
amend  so  that  the  Issue  In  the  pleadings  should  correspond  with  the 
proof  should  be  allowed  in  furtherance  of  Justice,  on  terms.  Hersh- 
field  V.  Aiken,  3  Mont.  442;  Ramsey  v.  Cattle  Co.,  6  id.  500. 

w  Field  V.  Haxvkhurst,  9  How.  Pr.  75;  Malcom  v.  Baker.  8  id. 
301;  Egert  v.  Wicker.  10  id.  193.  Amendment  after  verdict.  See 
Arrigo  V.  Catalano,  27  N.  Y.  Supp.  995;  Hopf  v.  Baking  Co.,  21  Id. 
589;  Frankfurter  v.  Home  Ins.  Co.,  31  id.  3:  Mea  v.  Pierce,  63  Hun, 
400.  Amending  pleadings  after  reversal  of  Judgment.  Horn  v. 
Reitler,  15  Col.  316. 

100  Whitney  v.  Buokman.  13  Cal.  536. 

101  Anderson  v.  Parker,  6  Cal.  197. 

102  Sprague  v.  Lltherberry,  4  McLean,  442. 
108  T^vlston  V.  Swan,  33  Cal.  480. 

104  Konsset  v.  Boyle,  45  Cal.  64.  Ponding  an  appeal,  the  trial  court 
haa  no  .Itirisdletion  to  nUow  an  amendment  to  any  pleading.  Kirley 
v.  Snperlor  Ct.,  68  Cal.  604.    But  a  court  has  power  to  vacate  a 
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ameDded  on  the  trials  and  proof  is  given  sufficient  to  constitute 
a  cause  of  action^  tiie  court  after  the  trial  will  amend  the  com- 
plaint nufic  pro  tunc,^^  The  verdict  of  a  jury  may  be  amended 
vhere  there  is  no  doubt  as  to  the  facts. ^^  A  judgment  may  be 
amended  by  substituting  leave  to  serve  a  new  complaint  in  place 
of  dismissal  without  prejudice  so  as  to  save  the  JStatute  of  Limi- 
tationB.*^  Judgment  in  replevin  for  value  of  property,  instead 
of  in  alternative  for  delivery  or  value,  may  be  corrected  on 
motion.^^  Signature  to  jurat  to  affidavit  of  *'  no  answer  "  may 
be  added  after  entry  of  judgment. ^^  And  a  judgment  record 
may  be  amended  by  filing  affidavit  of  no  answer.^^^  The  court 
below,  while  an  appeal  is  pending  in  the  Court  of  Appeals,  have 
control  of  the  judgment  for  the  purpose  of  making  amend- 
ments.^^* The  Supreme  Court  has  no  power  to  amend  the 
record  brought  into  it  on  an  appeal  from  an  inferior  court.*** 
An  omission  of  an  averment  necessary  to  give  jurisdiction  can 
not  be  amended  after  judgment.**^ 

The  court  has  power  to  authori/e  amendments  when  there 
is  anything  in  the  record  to  amend  by;***  such  as  clerical  errors 
in  its  own  records,  even  after  a  great  lapse  of  time,  and  without 
any  notice  to  the  parties,  and  without  their  presence;  and  such 
action  can  not  be  questioned  by  another  court,  even  upon 
error.***^  A  court  may  at  any  time  render  or  amend  a  judg- 
ment nunc  pro  tunc,  where  the  record  discloses  that  it  is  in- 

jiulpment  at  the  term  at  which  it  was  rendered,  and  permit  the 
pleadings  in  the  case  to  be  amended,  notwithstanding  an  appeal 
from  the  Judgment  has  been  perfected.  Higglns  v.  The  People.  2 
Col.  App.  567. 

105  Coleman  v.  Pleystead.  36  Barb.  27;  8.  C,  on  appeal,  40  N.  IC  341. 

106  Emerson  v.  Bleakley,  5  Abb.  Pr.  (N.  8.)  350.  The  common-law 
right  to  amend  a  verdict  after  the  jury  is  discharged  has  not  been 
abrogated  by  the  Oregon  Code.  Osborne  v.  Morris.  21  Oreg.  367: 
and  see,  also,  Humphrey  v.  Mayor,  etc.,  48  N.  J.  L.  588;  I>alrymple 
V.  WiUiams,  03  N.  Y.  361;  20  Am.  Rep.  544. 

107  N.  Y.  Ice  Co.  V.  N.  W.  Ins.  Co..  23  N.  Y.  357. 

108  Young  V.  Atwood.  5  Hun,  234. 

109  Fawcett  v.  Vary,  ;>»  N.  Y.  597. 

110  Tradesman's  Nat.  Bank  v.  McFeeley.  3  Hun,  690. 
iiiJudson  V.  Gray,  17  How.  Pr.  280;  to  the  contrary,  Bryan  ▼, 

Berry.  8  Cal.  473;  68  Am.  Dec.  345. 

112  Gould  V.  Glass,  19  Barb.  170. 

118  Smith  V.  Jackson,  2  Paine  C.  C.  486;  compare  Fisher  v.  Ruther- 
ford,  1  Baldw.  188. 

114  Bandolph  v.  Barrett.  16  Pet.  l.^<?. 

iiB  Cromwell  v.  The  Bank  of  Pittsburg,  2  Wall.  jun.  O.  C.  569. 


107  AMENDMENTS.  §   4449 

c:;rectly  given  as  the  judgment  of  the  court.**®  While  the 
term  lasts^  the  court  has  power  to  amend  the  records.  After 
the  term  has  passed^  the  record  can  not  be  amended,  unless 
there  is  something  in  the  record  to  amend  by.**^  Under  sec- 
tion 473  of  the  California  Code  of  Civil  Procedure,  the  court 
may  relieve  a  party,  or  his  legal  representatives,  from  a  judg- 
ment, order,  or  other  proceeding  taken  against  him,  through 
his  mistake,  inadvertence,  surprise,  or  excusable  neglect;  and 
where,  for  any  reason  satisfactory  to  the  court  or  the  judge 
thereof,  the  party  aggrieved  has  failed  to  apply  for  the  relief 

ii«  Morrison  v.  Dapman,  3  Cal.  255. 

iiTBranger  v.  Chevalier,  9  Cal.  172.  Amendment  of  judgment  or 
record. —  A  court  has  Inherent  power  to  resettle  its  own  order  so  as 
to  conform  it  to  the  actual  adjudication.  Robertson  v.  Hay,  33 
X.  Y.  Supp.  31;  and  see  Granite,  etc.,  Assoc.,  88  Hun.  617;  Olcott 
y.  Kohlsaat,  55  id.  607.  A  trial  court  has  the  power,  at  a  subsequent 
term,  to  modify  or  correct  a  Judgment  or  record  to  such  an  extent 
that  the  relief  granted  may  l>e  such  as  was  intended  to  be  granted 
orlgrinally.  Keene  v.  Welsh,  8  Mont.  305;  Territory  v.  Clayton,  id. 
1.  A  clerical  error  in  the  entry  of  a  Judgment,  where  it  is  shown 
by  the  record,  may  be  corrected  on  motion  even  after  an  appeal  and 
affirmance  of  the  Judgment  Dreyfuss  v.  Tomplcins,  67  Cal.  330; 
Breene  v.  Booth,  3  Col.  App.  470.  But  a  Judgment  against  a  party 
sued  by  a  wrong  name,  and  not  appearing  in  the  action,  is  a  nullity 
incapable  of  amendment.  Schoelkopf  v.  Ohmels,  32  N.  Y.  Supp.  736. 
Proceedings  under  sections  980  to  004,  California  Code  of  Civil  Pro- 
cedure, for  the  purpose  of  binding  a  partner  by  a  Judgment  re- 
covered against  his  copartner,  are  in  the  nature  of  an  action  upon 
a  judgment,  and  neither  the  pleadings  nor  the  Judgment  in  the 
original  action  can  be  amended.  Waterman  v.  Llpman.  67  Cal.  26. 
Every  court  of  record  has  inherent  power  to  amend  its  record  to 
correspond  with  the  actual  facts,  and  this  power  may  be  exercised 
at  any  time.  Kaufman  v.  Shain,  111  Cal.  16;  Crim  v.  Kesslng, 
80  id.  486;  23  Am.  St  Rep.  401;  Frinlt  v.  Frlnk,  43  N.  H.  508;  80 
Am.  Dec.  180.  It  may  amend  its  record  nunc  pro  tunc  so  as  to  make 
the  record  express  what  was  done  at  the  time.  Breene  v.  Booth,  3 
Col.  App.  470;  and  see  Carter  v.  Koshland,  12  Oreg.  402.  But  a 
court  has  no  power,  under  the  forms  of  an  amendment,  to  correct 
a  Judicial  error,  or  to  make  of  record  an  order  not  in  fact  given. 
Egan  V.  Egan.  00  Cal.  15.  The  rule  that  after  the  term  there  can  be 
no  amendment  of  a  record  unless  there  is  something  in  the  record  to 
amend  by,  does  not  apply  to  the  amendment  of  minute  entries  or 
orders  of  court  not  forming  a  part  of  the  Judgment-roll.  These 
may  be  amended  by  the  court  to  correspond  with  the  facts  upon 
any  competent  evidence  showing  what  were  the  facts,  and  that  a 
mistaken  entry  was  made  by  the  clerk.  Kaufman  ▼.  Shaln,  111 
CaL  16. 
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sought  during  the  term  at  which  Buch  judgment^  order,  or 
proceeding  complained  of  waa  taken,  the  court,  or  the  judge- 
thereof  in  vacation,  may  grant  the  relief  upon  application  made 
within  a  reasonable  time,  not  exceeding  six  months  after  the 
adjournment  of  the  term.  Under  the  same  section,  a  defendant 
who  has  not  been  personally  served  may  be  allowed,  upon  just 
terms,  at  any  time  within  one  year  after  the  rendition  of  the 
judgment^  to  answer  to  the  merits  of  the  original  action. 
Where,  on  appeal  from  any  order  granting  a  new  trial,  the 
Supreme  Court  affirmed  the  "judgment''  below,  and  the 
remittitur  was  issued,  and  then,  at  a  subsequent  term,  respond- 
ent moved  the  court  to  amend  its  judgment  by  making  it  read,, 
"the  order  of  the  District  Court  granting  a  new  trial  is  af- 
firmed," instead  of,  "the  judgment  is  affirmed,"  it  waa  held 
that  the  motion  will  be  granted,  on  the  principle  that  courts, 
have  the  power  to  amend  clerical  errors,  and  enter  a  judgment 
nunc  pro  tunc,  where  the  record  itself  discloses  the  error,  even 
though  the  term  haa  elapsed.  Costs  of  motion  are  not  al- 
lowed.*^® After  an  appeal  in  which  judgment  on  the  demurrer 
sustained  is  affirmed,  plaintiff  can  not  be  granted  leave  to  amend 
coraplaint.^^*  Where  a  demurrer  to  a  complaint  is  sustained  in 
the  court  below,  and  plaintiff  declines  to  amend,  and  appeals 
from  the  judgment  and  the  order  sustaining  the  demurrer,  the 
Supreme  Court,  if  it  affirm  the  judgment,  can  not  grant  plaintiff 
Ipave  to  amend  his  complaint.^^  When  a  final  judgment,  on 
demurrer  to  the  complaint,  sustaining  the  demurrer,  was  re- 
versed, the  plaintiff  had  the  right  to  amend  on  application  to 
the  court  below.^^ 

Upon  the  trial,  every  material  allegation  of  the  complaint  not 
specifically  controverted  is  to  be  taken  as  true;  but  if  the 
defendant  supposed  ^he  had  denied  material  allegations,  and 
the  court  sustained  his  view  of  the  answer,  the  appellate  court, 
when  it  reverses  the  judgment,  may  allow  the  court  below  to 
exercise  its  discretion  in  permitting  the  answer  to  be  amended.^^ 
Thus,  where  a  judgment  in  favor  of  defendant  had  been  reversed 

"8  Swain  V.  Najrlee,  19  Cal.  127.    Amendment  of  writ  of  error  nunc 
pro  tunc,  as  of  the  date  of  the  writ.    See  Board  of  Commissioners, 
etc.  V.  Railroad  Co.,  3  N.  Mex.  352. 
*    "©Bryan  v.  Berry,  8  Cal.  134;  People  v.  Jackson.  24  id.  633. 

120  Id. 

121  Williamson  v.  Blattan,  9  Oal.  500:  Phelan  v.  City  of  Snn  Fran- 
cisco, id.  15;  McDonald  v.  Bear  River  Water  &  Mining  Co..  15  id.  149. 

122  Fish  V.  Reddlngton.  31  Cal.  186. 
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by  the  Supreme  Courts  on  the  ground  that  certain  material 
evidence  which  had  been  received  in  his  favor^  was  inadmissible 
under  his  answer^  and  on  the  second  trial  defendant  moved  to 
iunend  his  answer  by  inserting  averments  of  new  matter  ob- 
viating the  objection,  it  was  held  that  as  the  amendment  was 
evidently  necessary  to  enable  the  defense  to  be  fully  presented, 
it  was  properly  allowed  by  the  court.^**  But  where  a  defendant 
admits  in  his  answer,  under  oath,  a  material  allegation  of  the 
complaint^  and  the  case  is  tried  and  judgment  rendered,  and 
afterwards  a  new  trial  is  granted  by  the  Supreme  Court,  the 
defendant  should  not  be  allowed  to  amend  his  answer  by  chang- 
ing the  admission  into  a  denial.^^  On  appeal  taken  by  defend- 
ant immediately  after  judgment  on  default,  on  the  ground  of 
insufficiency  of  the  affidavit  of  publication  of  summons,  the 
appellate  court  will  not  disturb  the  judgment,  the  defendant 
having  his  remedy  in  the  courts  below  within  six  months  after 
judgment.**  Upon  the  remittitur  of  a  cause  to  the  court  below, 
if  the  plaintiffs  desire  to  amend  their  complaint  so  as  to  present 
their  legal  rights  for  the  determination  of  a  jury,  they  should 
be  permitted  to  do  so.*** 

9  4450.  What  amendmenta  ahoold  b«  allowed.  Plaintiffs 
should  be  permitted  so  to  amend  as  to  present  for  determina- 
tion their  legal  rights;**'  or  to  express  the  cause  of  action  orig- 
inally intended;**  or  to  strike  out  a  cause  of  action;**  or  to 
strike  out  a  claim  for  damages;***  or  to  increase  the  amount  of 
damages  claimed,***  even  after  issue  joined;***  or  to  change  the 
venue.***  If  a  wife  should  intervene  in  an  action,  or  file  a 
separate  defense,  plaintiff  may  amend.***  A  plaintiff  may 
amend  by  inserting  averments  of  prior  appropriation,  a  diver- 

128  Plerson  v.  McCJahlH,  22  Cal.  127. 

124  Spanagel  v.  Reay,  47  Cal.  608. 

i»  Guy  V.  Ide.  6  Cal.  09;  65  Am.  Dec.  490. 

i»  McDonald  v.  B.  R.  &  A.  W.  &  M.  Co.,  15  Cal.  149. 

127  Id.  146;  Nevada  &  a  O.  0>.  v.  Kldd,  28  Id.  673. 

128  Id. 

129  Watson  V.  Rushmore,  15  Abb.  Pr.  51. 

180  Grass  Valley  Q.  M.  Co.  v.  Stackhouse.  6  Cal.  413. 
181 1  Van  Santv.  PI.  364;  Gregg  v.  Gier.  4  McLean,  208;  Frankfuz^ 
ter  V.  Home  Ins.  Co.,  26  N.  Y.  Supp.  81. 
182  Merchant  v.  New  York  Life  Ins.  Co.,  2  Sandf.  669. 
188  Stryker  v.  New  York  Exch.  Bk.,  42  Barb.  611. 
184  Mobs  v.  Warner,  10  Oal.  296. 
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sion  by  defendants,  with  a  prayer  for  an  injunction.^^  In 
attaclinient^  pending  motion  to  dissolve  the  attachment,  plaintiff 
may  have  leave  to  amend  the  complaint."®  Circumstancea 
authorizing  an  arrest,  occurring  subsequent  to  filing  the  com- 
plaint, should  be  set  forth  in  a  supplemental  complaint."* 
Leave  may  be  granted  to  fill  blanks  in  complaint,  and  reply 
specially  to  plea  of  Statute  of  Limitations  on  payment  of  full 
costs.*^  A  variance  between  the  writ  and  the  complaint  in 
respect  to  the  return-day  may  be  amended."^  The  assignee 
may  amend  the  assignment  by  inserting  the  wordsj  "  For  value 
received,  I  hereby  assign  the  within  account."^^  A  garnishee 
may  amend  his  answer  by  correcting  an  error  which  could  not 
reasonably  have  been  avoided.^*^  Petitions  in  railroad  pro- 
ceedings may  be  amended.^**  The  omission  to  show  an  in- 
formation, in  the  nature  of  a  writ  of  quo  warranto,  that  the 
offices  usurped  are  corporate  offices,  may  be  amended.^**  In 
slander,  by  amendment,  the  words  charged  may  be  changed.^** 
If  the  plaintiff  mistakes  his  remedy,  and  brings  an  action  at 
law  for  damages,  when  it  should  have  been  in  equity  for  an 
accounting,  but  inserts  some  averments  in  the  complaint,  en- 
titling him  to  some  measure  of  equitable  relief,  the  appellate 
court  will  send  the  case  back  with  leave  to  amend  the  com- 
plaint."« 

Where  the  proof  does  not  sustain  the  allegations  of  the  bill, 
and  where,  by  the  proof,  the  complainant  would  be  entitled  to 
relief  in  a  court  of  equity  if  his  pleadings  had  been  properly 
framed,  amendments  may  be  allowed  to  conform  the  pleadings 
to  the  facts  proved.**'    As  to  the  propriety  of  allowing  an 

138  Nevada  &  S.  C.  Co.  v.  Kidd,  28  Cal.  673. 
isfl  Hathaway  v.  Davis,  .?3  Cal.  161. 
137  Davis  V.  Robinson,  10  Cal.  411. 
13ft  Ferris  v.  Williams,  1  Cranch  C.  C.  281. 

189  DuvaU  V.  CralK.  2  Wheat.  45;  Wilder  v.  McOormlok,  2  Blackf. 
31. 

140  Ryan  v.  Maddox,  6  Cal.  247. 

141  Smith  V.  Browne,  5  Cal.  118. 

142  Contra  Costa  R  R.  Co.  v.  Moss,  28  Cal.  825. 

143  Gunton  v.  Ingle,  4  Cranch  C.  C.  438. 

144  Dougherty  v.  Bentley,  1  Cranch  C.  C.  219. 
148  Blood  V.  Fairbanks,  48  Cal.  171. 

146  stringer  v.  Davis,  30  Cal.  JIS;  Connalley  v.  Peck.  3  Id.  82; 
Tryon  v.  Sutton,  13  Id.  494:  73  Am.  Dec.  593;  Valencia  v.  Couch, 
32  Cal.  339;  91  Am.  Dec.  589;  Bedford  v.  Terhune,  30  N.  Y.  453;  86 
Am.  Dec.  391;  Walflh  v.  Washington  Marine  Ins.  Co.,  32  Cal.  427; 
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amendment  to  conform  the  pleadings  to  the  facts  proved^  con- 
sult the  authorities  cited  below.  If  evidence  is  objected  to 
because  the  defense  under  which  it  is  ordered  is  defectively 
pleaded;  the  court  should  allow  the  pleading  to  be  amended.^^^ 
in  ejectment;  amendments  are  liberally  allowed.^*®  The  date 
of  the  devise  may  be  amended  so  as  to  conform  to  the  title,^^^ 
or  may  extend  the  term  of  the  fictitious  lease  even  after  judg- 
ment.^^  But  amendments  by  adding  a  count  stating  a  demise 
under  a  new  title  are  not  allowed^  as  distinct  ejectments  may 
be  brought  to  try  them.*^*  A  declaration  in  an  action  of 
ejectment;  in  which,  according  to  the  provisions  of  the  laws 
of  Tennessee;  the  defendant  was  held  to  bail,  stated  two  de- 
mises; by  citizens  of  different  states.  The  cause  coming  on 
for  trial  before  a  jury,  the  plaintiffs  suffered  a  nonsuit,  which 
was  set  aside;  and  the  court,  on  the  motion  of  the  plaintiffS; 
permitted  the  declaration  to  be  amended,  by  adding  a  count 
on  the  demise  of  a  citizen  of  another  state;  it  was  held  that  a 
judgment  upon  the  new  count  was  valid.*** 

f  44(K)a.  Amendment  of  complaint.  The  right  to  amend  a 
complaint,  even  after  leave  granted,  is  limited-  to  an  accurate 
and  correct  expression  of  a  cause  of  action  which  theretofore 

Van  Busklrk  v.  Stow,  42  Barb.  9.  Allowance  of  amendments  con- 
forming pleadings  to  proofs.  See  Bean  v.  Stoneman,  104  Gal.  49: 
Ward  V.  Waterman,  85  id.  488;  Kamm  v.  Bank  of  California,  74  id. 
191;  Bryan  v.  Tormey,  84  Id.  126;  WiUlston  v.  Camp,  9  Mont.  88; 
Palmer  v.  Jone«,  69  Hun,  240;  Herendeen  v.  De  Witt,  49  id.  53; 
Flynn  v.  Westmayer,  4  N.  Y.  Supp.  188;  Gallaher  v.  Cadwell,  3 
Wash.  Ter.  501.  Where  the  complaint  alleges  a  gift  inter  vivos,  and 
evidence  is  Introduced,  without  objection,  showing  a  gift  causa 
mortis,  an  amendment  of  the  complaint  to  conform  to  the  proofs 
is  In.  furtherance  of  justice,  and  is  properly  allowed.  Walsh  v. 
Bowery  Sav.  Bank,  7  N.  Y.  Supp.  97;  id.  669;  15  Daly,  403.  Where 
evidence  is  received  without  objection  as  to  material  matters  not 
set  up  in  the  pleadings,  a  refusal  of  leave  to  amend  so  as  to  con- 
form the  pleadings  to  the  real  issue  tried  is  reversible  error.  Cook 
V.  Oroisan,  25  Oreg.  475;  and  see  Palmer  v.  McMasters,  6  Mont. 
169;  Greer  v.  Squire,  9  Wash.  St.  359. 

147  Oarpentier  v.  Small,  35  Cal.  346. 

i«Walden  v.  Craig,  9  Wheat.  576. 

M»Blackwell  v.  Patton,  7  Cranch,  471;  Smith  v.  Vaughan,  10  Pet. 
367;  McDaniel  v.  Walles,  4  Cranch  C.  C.  201. 

iBOWaldon  v.  Craig,  14  Pet  147;  Ledgerwood  v.  Pickett,  1  Mc- 
Lean, 143. 

IM  Gale  V.  Babcock,  4  Wash.  C.  C.  199. 

183  Wright  ▼.  Hollingsworth,  1  Pet.  165. 
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had  been  inaccurately  or  insufficiently  expressed. ^*^  Where  the 
complaint  on  file  is  based  upon  a  written  lease  and  an  assign- 
ment thereof,  the  former  containing  a  forfeiture  clause  binding 
upon  all  parties,  it  is  not  error  when  the  cause  is  about  to  be 
reached  for  trial  to  refuse  to  permit  an  amended  complaint 
to  be  filed  by  which  the  written  instrument  is  sought  to  be 
set  aside  or  reformed  so  as  to  relieve  the  plaintiflE  entirely  from 
the  effects  of  the  clause  of  forfeiture.*"  The  amendment  of  the 
complaint  during  the  progress  of  the  trial  is  a  matter  within 
the  discretion  of  the  court,  and  no  error  cain  be  foimded  thereon 
when  it  appears  that  no  different  answer  was  thereby  required, 
and  that  the  defendant  was  not  taken  by  surprise,  and  did  not 
ask  for  time  to  prepare  an  answer  to  the  matters  covered  by 
the  amendment.**"^  An  error  in  the  admission  of  immaterial 
evidence  is  cured  by  a  subsequent  amendment  of  the  complaint 
before  the  close  of  the  trial,  rendering  the  evidence  material.^*'* 
Pending  a  motion  for  a  nonsuit,  it  is  within  the  discretion  of 
the  court  to  permit  the  plaintiff  to  amend  his  complaint  so  as 
to  conform  to  the  evidence.*"  The  privilege  of  amending  a 
complaint  after  the  trial  of  the  issue  of  law,  raised  by  demurrer, 
is  in  the  discretion  of  the  trial  court,  and  where  the  demurrer 
is  sustained  without  leave  to  amend,  and  nothing  appears  in 
the  record  to  show  an  abuse  of  discretion,  or  that  the  plaintiff 
applied  to  the  trial  court  for  leave  to  amend,  or  took  an  excep- 
tion to  a  refusal  of  the  court  to  grant  such  leave,  it  is  too  late 
to  raise  the  objection  for  the  first  time  on  appeal  that  the  court 
failed  to  grant  it.**®  The  amendment  of  a  complaint  after  a 
demurrer  sustained  thereto  is  a  waiver  of  any  error  in  sustain- 
ing the  demurrer.***®  So,  an  error  in  overruling  a  demurrer  to 
a  complaint  is  cured  if  the  plaintiff  subsequently  amend  his 
complaint  in  the  particular  to  which  the  demurrer  was  di- 
rected.**^   Pending  the  trial  of  an  action,  the  court  has  power, 

158  Rockwell  V.  Holcomb.  3  Col.  App.  1;  Givens  v.  Wheeler,  6  Ool. 
149;  see  §  4447,  ante. 

iM  Patrick  V.  Crowe,  15  Col.  543. 

iM  Hulbert  v.  Brackett.  8  Wash.  St:  438. 

iM  Curtise  V.  Life  Ins.  Co.,  90  Cal.  246. 

iBT  Kamm  v.  Bank  of  California,  74  Cal.  191. 

168  Buckley  v.  Howe,  86  Cal.  596;  Smith  v.  Taylor,  82  Id.  553;  aee 
I  4447,  ante;  Hawthorne  v.  Slepel,  88  Cal.  159. 

iTOGanecart  v.  Henry,  98  Cal.  281;  Rockwell  v.  Holcomb,  3  Ool. 
App.  1. 

160  WalRh  V.  McKeen,  75  Cal.  519;  see,  also.  Madden  v.  Steamship 
Co.,  86  Id.  445;  Bell  v.  Wandby,  4  Waah.  St  743. 
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iTj'on  such  terms  as  may  be  just,  to  permit  a  second  amended 
-complaint  to  be  filed,  which  embodies  substantially  the  same 
allegations  as  the  original  complaint. ^^^ 

§  4460b.  The  0ame  — effect  of  amended  complaint.  When 
An  amended  complaint  is  filed  and  served,  the  original  ceases 
to  perform  any  function  as  a  pleading.  ^^  But  an  original  is 
not  superseded  by  an  amended  complaint  for  all  purposes,  and 
the  former  may  be  considered  as  a  part  of  the  record  of  tlie 
case  for  the  purpose  of  showing  when  the  action  was  commenced, 
and  whether  or  not  a  new  or  different  cause  of  action  was  in- 
troduced by  the  amendment  upon  the  hearing  of  a  demurrer 
raising  those  questions.^^  An  amended  complaint  based  upon 
the  same  cause  of  action  relates  back  to  the  date  upon  which 
the  original  complaint  was'  filed,  as  regards  the  Statute  of 
Limitations.^** 

§  4450e.  The  same  —  amendment  of,  in  particular  actions.     In 

^n  action  of  ejectment  to  recover  a  quarter  section  of  land 
described  as  being  in  ^' range  19  east,"  an  amendment  to  the 
complaint  describing  the  land  as  "  range  20  east  '*  ia  not  the 
substitution  of  a  new  cause  of  action,  and  may  properly  be 
allowed.^®  In  an  action  of  partition,  the  bringing  in  of  new 
parties,  alleging  that  they  have  or  claim  an  interest  in  tho 

subject-matter  of  partition,  is  an  amendment  in  matter  of  sub- 
stance, requiring  services  of  the  amended  complaint  upou  a 
defaulting  defendant.*^ 

f  4450d.  The  same  —  objection  to  original  complaint.  Where 
an  amended  complaint,  which  is  unobjectionable,  has  been  filed 

181  Riverside  Land,  etc.,  Co.  v.  Jensen,  73  Cal.  550. 

i«2  French  Soc.  v.  Weidman,  97  Cal.  507;  Schneider  v.  Brown,  85 
id.  205;  Mott  v.  Mott,  82  id.  413. 

i«8  Redlngton  v.  Oomwell,  90  Cal.  49;  Collins  v.  Scott,  100  Id.  446: 
Dougall  V.  Schulenberg,  101  Id.  154;  Baston  v.  O'Reilly,  63  id.  305. 

iM  White  V.  Soto.  82  Cal.  654. 

165  Heilbron  v.  Heinlen,  72  Cal.  376;  and  see  Swift  v.  Mulkey,  14 
Oreg.  59;  §  4450,  ante. 

iw  Reinhart  v.  Lugo,  86  Cal.  395.  Amendment  of  complaint  in 
mortgage  foreclosure.  See  Bank  of  Sonoma  County  v.  Charles,  86 
Cal.  322.  Amendment  by  change  in  allegation  of  partnership. 
Bogart  V.  Crosby,  91  Cal.  278.  Amendment  of  allegations  of  credit- 
ors' bill.  Perea  v.  De  Gallegos,  3  N.  Mex.  151.  Amendment  of 
complaint  In  action  by  assignee  of  promissory  note.  Brisbola  ▼. 
liewls,  9  Col.  404. 
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in  an  action,  an  objection  upon  appeal  from  a  judgment  therein 
that  the  original  complaint  failed  to  state  a  cause  of  action  is 

untenable.*^ 

f  4450e.  Tha  same  — timA  to  azi8w«r.  Where  the  complaint 
is  ameaided  upon  the  trial,  by  the  addition  of  a  few  lines,  to 
obviate  an  objection  to  the  admission  of  evidence  upon  a  point 
which  the  pleader  had  evidently  intended  to  make  by  the 
original  complaint,  it  is  not  an  abuse  of  discretion  to  require 
the  defendant  to  answer  the  amendment  immediately,  if  the 
answer  could  be  easily  made  at  once  without  inconvenience  to 
the  defendant.**® 

§  4450f.  Amendmeiat  of  aziawor.  Liberality  in  allowing 
amendments  to  pleadings  is  particularly  applicable  to  amend- 
ments to  an  answer.*^  But  it  is  not  an  abuse  of  discretion 
for  the  trial  court  to  refuse  to  allow  an  amended  answer  to  be 
filed,  when  the  matters  set  out  therein  are  not  substantially 
different  from  those  already  pleaded  in  the  answer  on  file.*^® 
It  is  not  an  abuse  of  discretion  to  permit  an  answer  to  be 
amended  after  the  jury  is  impaneled,  where  it  does  not  appsar 
that  the  plaintiff  was  taken  by  surprise,  or  suffered  any  injury 
therefrom;*^*  or  to  allow  an  answer  to  be  amended  at  the  trial 
after  the  introduction  of  testimony,  where  the  same  is  allowed 
upon  terms  and  no  objection  is  made  that  it  was  without  no- 
tice.*^^  Amendments  to  the  answer,  to  enable  the  defendant 
to  prove  facts  which  will  constitute  a  defense  to  the  plaintiff's 
demand,  should  be  allowed,  and  if  by  reason  of  such  amend- 
ments the  court  is  satisfied  that  the  plaintiff  is  taken  by  sur- 
prise, and  requires  further  time  to  meet  the  defense,  it  can 
continue  the  case,  and  impose  such  terms  as  will  compensate 
the  plaintiff  for  the  expense  and  delay  caused  thereby."'     It 

167  Hunter  v.  Bryant,  98  Cal.  247. 
i«8  EUen  V.  Lewison,  88  Cal.  253. 
100  Goald  V.  Stafford,  101  Cal.  32;  see  §  4448,  ante. 
iTOHellbron  v.  Canal  Co.,  76  Cal.  11;  Duff  v.  Duff,  101  Id.  1;  see 
Dom  V.  Baker,  96  id.  206. 

171  Beronlo  v.  Railroad  Co.,  86  Cal.  415;  and  see  Jorgenson  v.  Com- 
mercial Co.,  13  Mont.  28a 

172  Publishing  Co.  v.  Brewing  Co.,  10  Utah,  147. 

178  Gnldery  v.  Green,  95  Cal.  630;  see  Culverhouse  v.  Crosan,  94: 
id.  544;  Skagit,  etc.,  Lumber  Ok  v.  Cole,  2  Wash.  St  57;  Storch  v. 
McCain,  85  Gal.  804. 


115  AMENDMENTS.  §  4450g 

is  within  the  discretion  of  the  trial  court  to  allow  the  filing 
of  an  amended  answer  upon  the  merits  by  the  defendant^  after 
a  finding  against  him  upon  his  answer  setting  up  the  pendency 
of  another  suit  between  the  parties  in  relation  to  the  same 
subject-matter.*^*  A  defendant  may  amend  an  answer  which 
has  been  demurred  to  before  trial  of  the  issue  of  law,  as  of 
course  and  without  entry  of  an  order  permitting  it,  provided 
he  serves  the  opposite  party  with  notice  and  copy  of  the  amend- 
ment, as  required  by  the  Colorado' statute.*'*^  Refusal  of  leave 
to  file  an  amended  answer  is  not  error,  when  the  motion  there- 
for  i8  made  on  the  eve  of  the  trial,  and  the  jury  is  in  attendance, 
and  especially  when  the  case  is  afterwards  tried  as  if  all  the 
matters  set  forth  in  the  amended  answer  were  pleaded.*^^  And 
the  erroneous  refusal  to  allow  an  amendment  to  the  answer 
becomes  immaterial  if  the  defendant  was  allowed  to  introduce 
all  the  evidence  which  he  could  have  introduced  under  the 
proposed  amendment,  and  such  evidence  shows  no  defense.^^ 
Refusal  to  allow  the  defendant  to  amend  his  answer  after  the 
plaintiff's  testimony  has  been  introduced,  is  not  an  abuse  of 
the  court's  discretion.*^®  And  refusal  to  allow  a  defendant  to 
file  an  amended  answer  setting  up  matters  which  could  be 
proved  under  the  averments  of  the  original  answer  is  not  erro- 
neous.*''* When  a  new  answer  is  filed  the  former  answer  is  in 
effect  withdrawn,  and  ceases  to  be  a  part  of  the  record,  and  all 
motions  and  demurrers  relating  thereto  accompany  it.*®*^ 

§  4450g.  Ammdment  of  demurrer.  A  defendant,  after  filinor 
a  demurrer  to  the  complaint,  and  before  the  trial  of  the  issues 

174  state  V.  Superior  Court,  9  Wash.  St  366.  Amending  answer  by 
setting  up  the  pendency  of  another  action  Involving  the  same  cause 
of  action.  See  Conrbrough  v.  Adams,  70  Cal.  374.  Amendment 
allowing  the  introduction  of  written  evidence  by  the  defendant. 
Hart  V.  Insurance  Co.,  80  Cal.  440. 

176  McDonald  v.  Halley.  1  Col.  App.  303.  Further  amendment  of 
answer  during  second  trial.    McPherson  v.  Weston,  85  Cal.  90. 

178  Shadbume  v.  Daly,  76  Cal.  35.5. 

177  Railroad  Co.  v.  Purcell,  77  Cal.  69;  nee,  also.  Peck  v.  Rees» 
7  Utah.  467. 

178  Price  V.  Scott,  13  Wash.  St.  574. 

179  Edgar  v.  Stevenson.  70  Cal.  286:  «ee  Wixon  v.  Devine.  91  id. 
477.  Amendment  of  answer  upon  trial  in  an  action  for  a  dissolu- 
tion and  accounting  of  an  alleged  partnership.  See  Ouidery  v. 
Green,  95  Cal.  630. 

180  Wells  V.  Applegate,  12  Oreg.  206;  Hezter  v.  Schneider,  14  id. 
184. 
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of  law  thereon,  has  a  right  as  of  couise  to  file  an  amended 
demurrer.^®^ 

§  446011U  ▲mendment  — relief  against  mistake.  The  diflcre- 
tionary  power  of  the  court  conferred  by  the  statute  (Cal.  Code. 
Civ.  Pro.,  §  473),  extends  to  relief  against  a  mistake  in  any  re- 
spect, whether  the  obstruction  to  the  disposition  of  cases  upon 
their  substantial  merits  be  a  mistake  of  fact,  or  a  mistake  as  to 
the  law.  The  fact  that  the  proposed  amendment  is  based  mainly 
upon  a  mistake  of  law  is  immaterial,  though  it  may  be  that 
the  court  should  require  a  stronger  showing  to  justify  relief 
from  the  effect  of  a  mistake  in  law  than  in  case  of  a  mistake 
as  to  matter  of  fact.^®* 

f  44601.  Amendment  of  affidavits.  Amendments  of  defects 
in  aflBdavits  are  liberally  allowed  in  most  of  the  states.*^  Un- 
der the  California  statute  (Code  Civ.  Pro.,  §  473),  the  trial  court 
has  power,  in  the  exercise  of  its  discretion,  to  allow  an  insuffi- 
cient affidavit  of  merits,  which  has  been  filed  in  due  time  upon 
a  motion  to  change  the  place  of  trial,  to  be  amended  after  the 
time  for  filing  the  original  affidavit  has  expired,  and  the  filing 
of  the  amended  affidavit  relates  back  to  the  time  of  the  filing 
of  the  original  aflidavit.*®* 

§  4460J.  Amendment  on  appeal  from  Justice's  Court.  Under 
Oregon  practice  (Hill's  Code,  §§  581,  2130),  the  Circuit  Court 
can  try  nothing  but  the  issues  made  up  in  the  Justice's  Court, 
and  has  no  authority  on  appeal  to  allow  any  change  to  be  made 
in  the  issues,  as  by  filing  an  answer.*®^ 

fi  4451.  Practice  on  Amendmests.  An  amended  complaint 
may  be  filed  without  prejudice  to  an  injunction  issued  on  the 
original  complaint.*^  If  the  complaint  is  amended,  a  copy 
of  the  amendments  must  be  filed,  or  the  court  may  in  its  dis- 
cretion require  the  complaint  as  amended  to  be  filed,  and  a 

181  Cal.  Code  Civ.  Pro.,  §  472;  Hedges  v.  Dam,  72  Cal.  520;  and  see 
i  4447,  ante. 

182  Ward  V.  Clay,  82  Cal.  502;  Ooxild  v.  Stafford,  101  Id.  32. 

185  See  Avery  v.  Good,  114  Mo.  290;  Reose  v.  Walker.  89  Ga,  72; 
Green  v.  Boon,  57  Miss.  617;  Stone  v.  Miller,  60  Iowa.  243;  Re 
Cussick's  Appeal,  136  Penn.  St.  459;  McKlchan  v.  FoUett,  87  111.  103. 

iM  Palmer  v.  Barclay,  92  Cal.  199:  and  see  Burnham  v.  Hays,  3 
!d.  115;  58  Am.  Dec.  380. 
iw  Forbls  T.  Inman,  23  Oreg.  68;  Carrie  v.  So.  Pac,  Co.,  21  id.  566. 

186  Barber  v.  Reynolds,  33  Cal.  497. 
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copy  of  the  amendments  to  be  served  upon  the  defendants 
affected  thereby.  The  defendant  must  answer  in  such  time 
as  may  be  ordered  by  the  court,  and  judgment  by  default  may 
be  entered  upon  failure  to  answer  as  in  other  cases.^^^  If  the 
time  for  answer  is  not  fixed,  then  the  defendant  should  answer 
within  the  same  time  required  in  case  of  service  of  the  original 
complaint.*^  When  a  demurrer  to  a  pleading  is  sustained,  the 
adverse  party  shall  have  ten  days  from  service  of  notice  of  the 
entry  of  the  order  in  which  to  amend  the  pleading  demurred 
to,  and  to  file  and  serve  such  amended  pleading.  The  party 
whose  demurrer  has  been  sustained  shall  have  ten  days  from 
such  service  in  which  to  answer  or  demur  to  such  amended 
pleading.  The  court  may  impose  such  terms  as  it  may  deem 
proper  on  granting  leave  to  file  such  amended  pleadings.^^  In 
cases  where  the  right  to  amend  any  pleading  is  not  of  course, 
the  party  desiring  to  amend,  together  with  the  notice  of  appli- 
cation to  amend,  shall  serve  an  engrossed  copy  of  the  pleading, 
with  the  amendment  incorporated  therein,  or  a  copy  of  the  pro- 
posed amendment,  referring  to  the  page  and  line  of  the 
pleading  where  the  amendment  is  to  be  inserted;  and  if  the 
pleadings  were  verified,  shall  verify  such  amended  pleading,  or 
such  proposed  amendment,  before  the  application  shall  be 
heard.  No  pleading  shall  be  amended  by  verifying  the  same 
when  the  original  was  not  verified.  So  when  defendant  is  al- 
lowed time  to  answer  until  plaintiff  elects  upon  which  count 
of  the  complaint  he  will  go  to  trial,  the  plaintiff  should  serve 
a  copy  of  complaint  with  the  notice  of  his  election.**^    In  New 

187  Cal.  Code  Olv.  Pro.,  §  432.  The  provision  of  this  section  of 
the  Code  requiring  an  amended  complaint  to  be  served  on  the  de- 
fendants affected  thereby,  has  reference  to  amendments  made  after 
the  parties  have  been  brought  into  conrt,  and  does  not  require  a 
mode  of  service  of  summons  differing  from  other  cases.  Dowling 
y.  Comerford,  99  Cal.  204.  An  objection  that  an  amended  com- 
plaint was  served  on  the  defendants  personally,  and  not  on  their 
attorneys,  must  be  taken  in  the  lower  court  by  motion,  and,  in  the 
absence  of  such  motion,  the  appeUate  court  will  not  reverse  a 
judgment  against  the  defendants  for  such  merely  technical  error. 
93  Cal.  353. 

iss  People  V.  Rains,  23  Cal.  128. 

issSee  Cal.  Code  Civ.  Pro.,  §  476;  Fomi  v.  YoeH,  99  Oal.  176; 
Elder  v.  Spinks,  53  id.  293;  McGary  v.  Bedrorena,  58  id.  91;  Schuttler 
▼.  King,  12  Mont.  149;  f  4447,  ante.  It  Is  within  the  discretion  of  the 
court  to  limit  to  only  twenty-four  hours  the  time  in  which  to  file 
an  amended  complaint.    Schultz  v.  Mclean,  109  Cal.  437. 

100  WlUson  V.  Cleaveland,  30  Cal.  192. 
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York  the  defendant  in  an  action  has  the  right  to  serve  an 
amended  answer  within  twenty  days  after  the  service  of  the 
original^  and  to  include  therein  a  new  defense;  and  this  without 
regard  to  the  nature  of  the  defense.***  Under  the  Code  it  is 
the  practice  where  a  party  amends  his  pleadings,  either  of  course 
or  after  obtaining  consent  or  leave,  to  serve  a  new  pleading; 
and  it  supersedes  the  original.  It  is  the  practice,  too,  to  desig- 
nate it  on  its  face  a^  an  amended  complaint  or  answer,  as  the 
case  may  be;  though  it  has  been  held  that  the  omission  to 
designate  it  does  not  render  it  void.***  Where  amendments  are 
made  without  authority,  a  motion  to  strike  them  out  can  be 
made  at  any  time.**®  As  a  general  rule,  a  party  can  not  judge 
for  himself  of  the  suflSciency  of  a  pleading,  or  of  the  materiality 
of  an  amendment,  but  must  bring  the  question  before  the 
court.***  But  when  an  amended  pleading,  in  which  the  amend- 
ments are  clearly  frivolous  or  immaterial,  is  served  immediately 
before  the  circuit,  and  obviously  for  the  mere  purpose  of  delay, 
it  may  be  disregarded.***^  Where  the  court  has  allowed  the 
plaintiff,  after  the  defendant  has  filed  a  plea  in  abatement,  to 
amend  his  writ  and  declaration  to  meet  the  case  presented  by 
the  plea,  the  defendant  who  has  appeared  for  the  purpose  of 
pleading  in  abatement  only  is  thereby  put  out  of  court;  and  a 
judgment  by  default  may  be  rendered  against  him  if  he  fail 
to  appear  again  and  plead  to  the  action.*** 

fi  4461a.  The  same  ^  continued.  To  authorize  the  allowance 
of  any  amendment,  except  one  which  is  merely  formal,  there 
should  be  an  affidavit  showing  good  cause.**^  Without  a  show- 
ing of  good  cause  by  affidavit,  the  allowance  of  an  amendment 
of  a  demurrer  to  a  complaint  by  which  the  Statute  of  Limita- 
tions is  interposed  as  a  bar  to  the  action,  is  erroneous.**®  So 
where  the  defendant  desires  to  amend  a  verified  answer  by 
contradicting  certain  portions  thereof,  he  should  by  his  affidavit 
in  support  of  the  motion  explain  why  he  swore  to  the  statements 

101  McQueen  v.  Babcock,  3  Keyes,  428. 

193  Hurley  v.  Second  Building:  Association,  15  Abb.  Pr.  206,  note. 

iM  Ohurch  V.  Syracuse  Co.,  32  Conn.  372. 

iM  Vanderbilt  v.  Bleeker.  4  Abb.  Pr.  288. 

i«5id. 

i«e  Randolph  v.  Barrett.  16  Pet.  138. 

107  Garrison  v.  Goodale.  23  Oreg.  307;  People  v.  Barton,  4  OoL 
App.  465;  Ganfleld  v.  Bates.  13  Oal.  606;  see  Wabash,  etc.,  R.  R.  Oo. 
v.  Morfcan,  132  Ind.  430;  Caldwell  v.  Meshew,  53  Ark.  263. 

los  People  V.  Barton  4  Col.  App.  455. 
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in  the  original  answer  if  they  were  not  true.**  Where  a  party 
desires  to  amend  his  pleadings  by  withdrawing  a  damaging  ad- 
mibsion,  the  application  for  leave  to  do  so  should  be  made  the 
inf  tant  the  error  is  discovered,  and  a  broad,  substantial  showing 
of  mistake  is  essential  to  entitle  him  to  relief  in  the  premises.^^ 
The  court  may  affix  conditions  to  whatever  order  it  makes  in 
response  to  an  application  to  amend,  and,  unless  its  discretion 
in  this  particular  has  been  abused,  error  can  not  be  predicated 
on  its  action.^*  Adequate  terms  should  be  enforced,  not  merely 
as  a  matter  of  justice  to  the  parties,  but  to  the  end  that  there 
may  be  more  diligence  in  the  preparation  of  causes,  and  the 
public  business  be  thereby  expedited.^^  As  a  general  rule  in 
ordinary  cases,  the  party  amending  his  pleading  will  be  required 
to  pay  all  taxable  costs  up  to  the  time  of  amending,  and  also 
costs  for  opposing  the  motion.** 

f  4461b.  Sight  to  answer  amended  pleadings.  The  right  to 
answer  an  amended  pleading  is  one  of  which  a  party  can  not 
be  deprived  even  after  entry  of  default  against  him  on  the 
original  pleading.  The  amendment  of  a  pleading  in  matter 
of  substance  opens  the  default  on  the  original  pleading,  and 
the  amended  pleading  must  be  served  upon  a  defaulting  de- 
fendant.*^ 

(  4452.  Kotlce  of  motion  for  leave  to  amend. 

Farm  No.  1085. 

[Title.] 

[Address.] 
Please  take  notice  that  on  the  affidavit  herewith  served,  and 
on  all  the  papers  on  file  in  this  action,  the  undersigned  will 

move  the  court,  at  the  courtroom  thereof,  at on 

the day  of ,  18 . . ,  at o^clock, 

in  the   noon,  or  as  soon  thereafter  as  counsel  can 

be  heard,  for  leave  to  amend  his  complaint  herein,  by  the  in- 
sertion of  the  following  clause,  to-wit  [here  insert  proposed 

i»  Barton  v.  T/iwk.  4  Col.  App.  212. 

»OBuno  V.  Oomer,  3  CoL  App.  466. 

201  Miller  v.  Thorpe.  4  Col.  App.  559;  and  see  McHenry  ▼.  Grant, 
84  Wisr.  ail;  Bausch  v.  IngersoU,  61  Hun,  627;  16  N.  Y.  Supp.  336; 
-Culverhouse  v.  Oroflan,  94  Cal.  544;  Bums  ▼.  Scaoffy,  d8  id.  271; 
:8talling8  V.  Barrett  26  S.  C.  474. 

»2  Saint  V.  Guerrerlo,  17  Ool.  448. 

308  Smith  V.  Dra^ert,  65  Wis.  507;  Coleman  ▼.  Davis,  18  Ool.  98. 

S04  Belnhart  v.  Lugo,  86  Gal.  396. 
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amendment],  after  the  word  " "on  line  •  •  • ...., 

of  page thereof,  and  for  such  other  and  further  relief 

as  may  be  just. 

[Date.J  [Signatuebs.] 

§  4458.  Order  gri^ins  iMi^e  to  amend. 

Form  No.  jo86. 

[Title.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  and  the  notice 
of  this  motion,  and  the  proof  of  due  service  thereof,  and  on 
motion  of  E.  F.,  attorney  for  plaintiff,  and  after  hearing  G.  H., 
attorney  for  defendant: 

It  is  hereby  ordered  that  the  plaintiff  have  leave  to  amend 
his  complaint,  on  file  in  this  action,  by  inserting  the  following, 

to- wit  [here  insert  amendment],  after  the  word  " ,'' 

on  line ,  of  page thereof. 

[Date.]  [Signatube.] 

§  4454.  statement  In  order.  An  order  granting  leave  to 
amend  generally,  without  specifying  in  what  particular,  is  im- 
provident.^* 

fi  4455.  Notice  of  motion  to  strike  oat  irrelevant  or  redundant 
mattes'. 

Form  No.  1087. 

[Title.] 

[Address.] 
Please  take  notice  that  on  [the  affidavit  herewith  served^ 
and]  the  pleadings  on  file  in  this  action,  the  undersigned  will 

move  the  court,  at  the  courtroom  thereof,  at   , 

on  the day  of ,  18 . . ,  at o'clock 

in  the  noon,  or  as  soon  thereafter  as  counsel  can 

be  heard,  to  strike  out  matter  contained  in  the  complaint  [or 

answer]  herein,  from  and  after  the  word  " "  on 

line ,  of  page ,  down  to  and  including  the  word 

" ,"  on  line ,  of  page ,  as  irrelevant 

[or  redundant],  and  for  such  other  relief  as  may  be  just,  with 
costs. 

[Date.]  [Signature.] 

I  4456.  Statement  in  motion.  Motion  to  strike  out  must 
specifically  point  out  the  objectionable  matter.**    Motion  to 

206  Thompson  v.  Malone.  13  Rich.  L.  252. 

200  People  V.  Empire  6.  &  S.  M.  Co.,  33  Cal.  171. 
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strike  out  immaterial  portions  of  the  pleadings  are  not  parts 
of  the  jndgment-roU.  They  are  no  part  of  a  record  on  appeal 
unless  made  so  by  a  statement.^^ 

I  4457.  Order  to  strike  out  Irrtlevant  or  rsdimdant  mattsr. 

Form  No.  J088. 

[Title.] 

On  reading  and  filing  [designate  motion  papers],  and  on 
motion  of  G.  H.,  f^r  the  defendant,  and  after  hearing  E.  F., 
attorney  for  plaintiff,  in  opposition  thereto: 

It  is  ordered  that  the  matter  contained  in  the  complaint  [or 

answer]  in  this  action,  from  the  word  " ,"  on  line 

,  of  page ,  down  to  and  including   the  word 

** "  on  line ,  of  page ,  be  stricken  out 

as  redundant  [or  irrelevant]. 

[Date.]  [Signature.] 

As  a  matter  of  good  practice,  an  order  to  strike  out  should 
specify  particularly  and  correctly  the  matter  to  be  stricken  from 
the  pleading.*^ 

S  4458.  Irrelefvant  pleading  defined.  A  pleading  is  irrelevant 
which  has  no  substantial  relation  to  the  controversy  between 
the  parties  to  the  action.^^  It  includes  prolixity  or  needless 
details  of  material  matter.^®  Matter  contained  in  an  amended 
complaint  is  not  irrelevant  or  redundant  to  a  cause  of  action 
set  out  in  the  original  complaint  in  the  same  action.*^ 

S  4459.  What  nuty  be  stricken  out.  Sham  and  irrelevant 
answers,  and  irrelevant  and  redundant  matter,  inserted  in  a 
pleading,  may  be  stricken  out  on  such  terms  as  the  court  may 
in  its  discretion  impose.^^  Redundant  or  irrelevant  pleadings 
may  be  objected  to  by  motion,  but  not  by  demurrer.*^'    A 

aoT  Sutter  v.  San  FranciBco,  36  Gal.  112. 

»8  MuHen  v.  Wine,  0  Ool.  167. 

M9  Seward  v.  MlUer,  6  How.  Pr.  313. 

MO  Lee  Bank  v.  Kitchlng,  11  Abb.  Pr.  435;  Russ  v.  Brooks,  4 
B.  D.  Smith,  642;  see  f  191,  ante.  An  amendment  changing  the 
nature  of  the  action  can  not  be  objected  to  by  way  of  answer  setting 
up  such  change  as  a  defense,  and  such  answer  may  be  stricken  out 
as  irrelevant.    Wheeler  v.  West,  78  Cal.  95. 

211  Nevada  Ck>unty,  etc.,  Oanal  Ck>.  v.  Kldd,  28  Gal.  673;  see  |  191 

et  seq. 

aaCal.  Code  Civ.  Pro.,  $  453, 

M8  Klnyon  v.  Palmer.  18  Iowa,  377.  An  answer  which  is  evasive, 
frivolous,  and  largely   made  up  of  legal   conclasions,   may,   be 
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motion  by  the  defendant  to  strike  out  certain  portions  of  the 
plaintiff's  complaint  as  irrelevant  and  redundant  was  granted, 
with  leave  also  to  the  plaintiff  ^'to  amend  his  summons  and 
complaint  as  he  should  be  advised."  The  plaintiff  thereupon 
amended  his  summons  in  pursuance  of  such  leave,  and  at  the 
same  time  gave  notice  of  his  election  not  to  amend  his  com- 
plaint under  the  leave  given.  The  defendant  thereupon  an- 
swered the  complaint;  and  within  twenty  days  after  receiving 
such  answer,  the  plaintiff  served  an  amended  complaint;  it  was 
held  that  the  plaintiff  was  entitled  to  amend  the  complaint 
again,  of  course,  after  defendant  had  thus  answered.^*  It 
seems  that  the  right  to  move  to  strike  out  an  answer  for  ir- 
relevancy, and  the  right  to  demur  to  an  answer  for  insufficiency, 
were  not  designed  for  the  same  purpose;  and  it  is  not  optional 
with  the  plaintiff  whether  he  will  resort  to  a  demurrer  or  to 
a  motion  to  test  the  sufficiency  of  the  answer.^*^  If  irrelevancy 
is  not  palpable,  it  should  not  be  stricken  out,  but  demurrer 
will  ]ie,^^  Irrelevant  matter  in  a  complaint  may  be  stricken 
out  on  motion;^''  or  immaterial  matter;*^®  or  averments  of 
deraignments  of  title;**®  or  superfluous  matter,  when  inserted 
by  itself,^^  such  as  the  name  of  plaintiff's  wife.^^  And  in 
general  every  fact  not  essential  to  a  claim  or  defense.^"*  If 
a  copy  of  a  written  contract  sued  on  be  attached  to  the  com- 
plaint, and  the  averments  of  the  complaint  put  a  false  con- 
struction of  law  upon  the  terms  of  the  contract,  such  averments 
may  be  regarded  as  surplusage.*^  Allegations  in  the  complaint 
which  are  absurd  or  impossible  may  be  stricken  out.***    Where 

properly  stricken  from  the  files  on  motion.  Crane  v.  Andrews. 
10  Col.  265;  and  see  Isaacs  v.  Holland.  4  Wash.  St  54. 

214  Ross  V.  Dinsmore.  12  Abb.  Pr.  4. 

215  Llttlejohn  v.  Greeley.  13  Abb.  Pr.  311. 

210  Id.;  Stniver  v.  Ocean  Ina  Co..  9  Abb.  Pr.  23;  Waddell  v.  Cook. 
2  Hill.  47;  Llttlejohn  v.  Greeley,  22  How.  Pr.  345;  see,  however. 
Lee  Bank  v.  Kitehlng.  11  Abb.  Pr.  439.  See,  as  to  notice.  Bailey 
v.  Ijane,  13  id.  354;  as  to  pendency  of  motion.  Kellogg  v.  Baker, 
15  Id.  286. 

217  Green  v.  Palmer,  15  Cal.  411;  Bowen  v.  Aubrey,  22  id.  568. 

218  Larco  v.  Oasaneuava,  30  Cal.  560. 
2i»Id.;  WiUson  v.  Cleaveland,  30  Cal.  192. 

220  Boles  V.  Cohen,  15  Cal.  150. 

221  Warner  v.  Steamship  Uncle  Sam.  9  Cal.  697. 

222  Green  v.  Palmer,  supra. 

228  Stoddard  v.  Treadwell,  26  Cal.  294. 

224  Sacramento  Co.  v.  Bird,  31  Cal.  66;  see  fmther,  |  191  ef  Mf . 
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the  facts  stated  in  the  complaint  constitute  a  sufficient  cause 
of  action^  other  unnecessary  matter  may  be  stricken  out,  and 
demurrer  will  not  lie.  But  an  entire  pleading  can  not  be 
stricken  out  as  irrelevant  or  redundant.^^ 

I  4460.  Hotioe  of  motion  to  require  plaintiff  to  oloet  botwMa 
wmv^ml  counts  of  oomplainty  in  certain  caeea. 

Farm  No.  J089. 

[Title.] 

[Addbbss.] 

Please  take  notice  that  upon  the  pleadings  on  file  in  this 

action,  and  on  an  affidavit,  of  which  &  copy  is  herewith  served, 

the  undersigned  will  move  the  court,  at  the  courtroom  thereof, 

at ,  on  the day  of ,  18. ., 

at o'clock  in  the noon,  or  as  soon  thereafter 

as  counsel  can  be  heard,  that  the  plaintiff  be  compelled  to  elect 

between  the  cause  of  action  stated  in  the  first  count  and  the 

cause  of  action  stated  in  the  second  count  in  the  complaint, 

and  state  which  he  will  rely  on;  and  that  on  such  election,  the 

other  be  stricken  out;  or  in  default  of  so  electing,  then  that  the 
second  stated  cause  of  action  be  stricken  out  as  redundant;  and 

for  such  other  or  further  relief  as  may  be  just,  and  for  the 

costs  of  this  motion. 

[Date.]  [Siqnatube.] 

I  4461.  Practice.  When  the  defendant  is  allowed  time  to 
answer  until  the  plaintiff  elects  on  which  count  of  the  com- 
plaint he  will  go  to  trial,  the  plaintiff  should  serve  a  copy  of 
the  complaint,  with  the  notice  of  his  election.^* 


Benedict  v.  Dake,  6  How.  Pr.  352;  but  see  Oal.  Code  Civ.  Pro.. 
I  453.  To  strike  out  a  pleading  which  is  susceptible  of  being 
amended  by  a  statement  of  facts  known  to  exist,  and  which  con- 
stitute a  cause  of  acti<m  or  defense,  is  a  harsh  proceeding,  and 
should  only  be  resorted  to  in  extreme  cases.  Burns  v.  Scootfy,  98 
Cal.  271;  and  see  Hatch  v.  Railroad  Co.,  6  Wash.  St.  1;  Walter  v. 
Fowler,  85  N.  Y.  621.  Where  the  answer  contains  several  defenses, 
some  of  which  are  verified  and  others  not,  it  is  not  error  to  strike 
out  the  unverified  portion  of  the  answer,  with  leave  to  defendants 
to  further  answer  as  to  such  portion  if  they  should  so  desire. 
Nichols  V.  Jones,  14  Col.  61. 
2»Wi]l80fi  V.  aeaveland,  30  Cal.  182;  see  I  4400.  on/r. 


§§  4462-4464       collateral  proceedings.  124 

§  4462.  Affidavit  on  motion  to  compel  plaintiif  to  elect  between 
eeveral  counts  of  complaint. 

Form  No,  logo. 

[Title.] 

[Venue.] 

C.  D,,  being  duly  8wom^  deposes  and  says: 

I.  I  am  the  defendant  in  tne  above-entitled  action  [or  show 
in  some  way  deponent's  knowledge  of  the  facts]. 

II.  That  only  one  transaction  of  the  nature  mentioned  in 
either  of  the  alleged  causes  of  action  set  forth  in  the  complaint 
ever  occurred  between  deponent  and  the  plaintiff,  and  that  the 
transactions  mentioned  in  both  of  the  said  alleged  causes  of 
action  are  in  fact  one  and  the  same. 

[Jurat.]  [Signatubb.] 

I  4463.  Notice  of  motion  to  strike  out  sham  answer. 

Form  No.  logi. 

[Title.] 
[Address.] 

Take  notice  that  on  the  affidavit  herewith  serred,  and  on  the 
pleadings  on  file  in  this  action,  the  undersigned  will   move 

the  court,  at  the  court-room  thereof,  at ,  on  the 

day  of ,  18 . . ,  at o'clock  in 

the   noon,  or  as  soon  thereafter  as  counsel  can  be 

heard,  to  strike  out  the  second  defense  in  the  answer  herein 
as  sham,  and  the  third  defense  as  irrelevant;  or  for  such  other 
relief  as  may  be  just,  with  costs. 

[Date.]  [Signature.] 

• 

§  4464.  Statement  in  moti<m.  A  plaintiff  may,  on  one  mo- 
tion, ask:  1.  To  strike  out  defenses  as  sham  and  irrelevant; 
2.  For  judgment  on  a  demurrer  as  frivolous;  3.  To  strike  out 
irrelevant  and  redundant  matter;  4.  To  have  the  allegations 
made  definite  and  certain.^^  The  proper  mode  of  taking  ad- 
vantage of  defect  in  an  answer  which  improperly  blends  and 
defectively  states  matters  set  forth  therein,  is  by  motion  to 
strike  out  either  the  whole  of  it,  or  such  parts  as  are  defectively 
pleaded.^ 

227  People  V.  McCnmber,  15  How.  Pr.  186;  8.  €.,  18  N.  T.  815; 
72  Am.  Dec.  516. 

228  Kinney  v.  Miller,  25  Mo.  576. 
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%  4405.  Votice  of  motion  to  strike  out  iKolorant  answor. 

Form  No.  1092, 

[Title.] 

[Addbess.] 

Please  take  notice  that  on  the  affidavit,  a  copy  of  which  is 

herewith  served,  and  the  pleadings  on  file  in  this  action,  the 

undersigned  will  move  the  court,  at  the  courtroom  thereof,  at 
,  on  the   day  of   ,  18 , . , 

at  the  hour  of o'clock  in  the  noon,  or  aa 

soon  thereafter  as  counsel  can  be  heard,  to  strike  out  the  answer 

herein  as  irrelevant;  or  for  such  other  relief  as  may  be  just, 

with  costs. 

[Date.]  [Sionaturb.] 

I  4466.  Ambigaous  answer.  If  an  answer  is  ambiguous,  and 
does  not  sufficiently  disclose  the  particulars  of  a  transaction 

relied  on  as  a  defense,  the  plaintiff's  remedy  is  by  motion,  under 
section  546  of  the  Code  of  i  ivil  I^ocedure  of  New  York,  to 
make  the  answer  more  definite  and  certain.  He  can  not  accept 
the  plea  and  go  to  trial  upon  it,  and  then  interpose  the  objec- 
tion for  the  first  time  that  it  is  not  sufficiently  descriptive  of 
the  particulars  relied  on.^®  In  California,  under  subdivision  3 
of  section  444  of  the  Code  of  Civil  Procedure,  demurrer  would  lie 
in  such  a  case. 

f  4467.  Answer  with  denials  only.  Although  a  general  de^ 
nial  to  the  allegations  of  the  complaint  may,  if  falsely  pleaded, 
be  characterized  as  sham,  yet  an  inquiry  in  advance  of  the  trial 
can  not  be  entertained  by  the  court  as  to  the  good  faith  of  the 
defendant  in  pleading  it,  nor  can  it  be  stricken  out  as  sham 
on  the  application  of  the  plaintiff.^®^  A  verified  answer  of 
derial  should  not  be  stricken  out  as  sham,  even  after  the 
defendant,  on  examination  before  trial,  has  admitted  what  the 
answer  denies.®^  Where  the  plaintiff  claims  that  all  the  denials 
are  bad,  if  the  answer  contains  no  new  matter,  he  may  test  the 
sufficiency  of  the  denials  by  a  motion  for  judgment  upon  the 
pleadings,  or  by  motion  to  strike  out  the  answer  on  the  ground 

2»  Farmers  &  Citizens'  Bank  v.  Sherman,  33  N.  Y.  80. 

230  Pay  V.  Oobb,  51  Cal.  313:  see,  also,  Amador  Co.  v.  Butterfleld, 
Id.  526:  Wayland  v.  Tysen,  45  N.  Y.  281:  reversinj?  9  Abb.  Pr.  fN.  S.) 
79:  Claflln  v.  .Taroslausk!,  64  Barb.  463:  Strong  v.  Sproal,  53  N.  Y. 
497:  rpverslnjf  S.  C,  4  Daly,  326. 

281  Schultze  V.  Rodewald,  1  Abb.  N.  O.  365. 
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that  it  is  sham.  If  some  of  the  denials  are  deemed  good  and 
the  others  bad,  he  may  move  to  strike  out  the  latter.  Answers 
consisting  of  denials  which  do  not  explicitly  traverse^the  material 
allegations  of  the  complaint  we  hold  so  far  sham  and  irrelevant, 
within  the  meaning  of  the  statute.®* 

S  4468.  Discretion  of  court.  An  answer  filed  without  leave, 
after  time  for  answering  has  expired,  but  before  default  has 
been  entered,  is  not  a  nullity,  but  at  most  an  irregularity,  and 
the  court  in  its  discretion  may  strike  it  out  ar  retain  it.*^ 
The  motion  to  strike  out  answers,  because  denying  on  informa- 
tion and  belief,  and  for  judgment  on  the  complaint,  is  held  to 
be  properly  overruled.^w 

fi  4469.  Informal  answers.  If  the  answer  has  the  signature 
of  the  attorney  of  record,  and  that  of  an  associate  attorney, 
attached  to  it,  the  court  will  not  strike  it  out.  The  court  will 
not  try  the  question  whether  the  signature  of  the  attorney 
of  record  was  put  there  by  himself  or  by  his  associate  without 
his  authority.*^  If  an  answer  tends  to  constitute  a  defense, 
it  is  not  irrelevant,  however  informal  or  inartificial.*^ 

S  4470.  Proceedings  on  motion  to  strike  out  When  plaintiff 
moves  on  affidavit  to  strike  out  a  defense  as  "  sham,"  the  affi- 
davit of  defendant  that  his  defense  is  bona  fide  will  defeat  the- 
motion.^^  When,  to  resist  a  motion  to  strike  out  as  sham  a 
defense  good  on  its  face,  admissions  on  the  part  of  the  plaintiff 
are  positively  sworn  to,  which  are  neither  contradicted,  quali- 
fied, nor  questioned,  and  which  tend  to  sustain  the  defense,  the 
motion  should  be  denied.^^  On  motion  to  strike  out  as  sham 
an  answer  of  joint  defendants,  where  it  appears  that  some  of  the 
defendants  may  have  a  valid  defense,  they  may  be  permitted  to 

ffl2  Gay  V.  Winter,  34  Cal.  153. 

288  Bower  v.  Dlckerson,  18  Cal.  420. 

234  Comerford  v.  Diipuy,  17  Cal.  308;  Oregonian  Ry.  Co.  v.  Oregon 
R.  &  N.  Co.,  4  West  Coast  Rep.  548. 

28B  Willson  V.  Cleaveland,  30  Cal.  192. 

286Wanace  v.  Bear  River  Water  &  Mlhlnj?  Co.,  18  Cal.  461; 
Gregory  v.  Wright,  11  Abb.  Pr.  417;  Dovan  v.  Dinsmore,  33  Barb. 
86;  De  Forest  v.  Baker,  1  Abb.  Pr.  (N.  S.)  34. 

287Go8torf8  V.  Taaffe,  18  Cal.  385:  Beebe  v.  Marvin,  17  Abb.  Pr. 
194;  see  Wedderspoon  v.  Rogers,  32  Cal.  569,  where  authorities  are 
collected. 

288  Hadden  v.  New  York  Silk  Manufacturing  Co.,  1  Daly,  388. 
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iMi\'ti  an  amended  answer^  which  would  be  denied  to  the  other 
defendants  who  show  no  m«rits.** 

I  4471.  Sham  answer  defined.  A  sham  answer  is  one  good 
in  fonn,  but  false  in  faet^  and  not  pleaded  in  good  faith.  It 
sets  up  new  matter  which  is  false.^^  A  defense  is  a  siiam 
which  is  so  clearly  false  as  not  to  present  any  substantial 
issue.^^  To  sustain  the  motion,  falsity  and  bad  faith  should 
both  be  established;^^  as  there  is  a  distinction  between  a  false 
answer  and  a  frivolous  answer.^^  A  false  answer,  not  verified, 
is  a  sham  answer.^^  Sham  pleading  is  the  setting  up  ^of  a 
defense  which  has  not  only  no  foundation  in  fact,  but  which, 
it  is  manifest,  was  interposed  for  vexation  or  delay .^^ 

$  4472.  Sham  defesise,  how  tested.  Where  the  plaintiff 
claims  that  all  the  denials  are  bad,  if  the  answer  contains  no 
new  matter,  he  may  test  the  8u£5ciency  of  the  denials  by  a 
motion  for  judgment  upon  the  pleadings,  or  by  motion  to  strike 
out  the  answer  on  the  ground  that  it  is  a  sham,***    An  answer 


BurraU  v.  Bowen,  21  How.  Pr.  378.  As  to  proceedings  on 
motion  to  strike  it  out  generally,  see  Grogan  v.  Ruckle,  1  Cal.  193; 
Kellogg  V.  Baker,  15  Abb.  Pr.  286;  Speer  v.  Craig,  16  Col.  478; 
Nichols  V.  Jones,  14  id.  61.  On  motion  denied,  Seward  v.  Miller, 
6  How.  Ft.  312;  Mlln  v.  Vose.  4  Sandf.  660.  On  motion  granted, 
Ajmar  v.  Chase,  1  Code  R.  (N.  S.)  141;  Burrall  v.  Bowen,  21  How. 
Pr.  378.  On  leave  to  file  amended  answer,  Mussini  v.  Stillman, 
13  Abb.  Pr.  93. 

MO  Piercy  v.  Sabin,  10  Cal.  22;  70  Am.  Dec.  602;  Gostorfs  v.  Taaffe, 
18  Cal.  385;  Leach  v.  Boynton,  3  Abb.  Pr.  1. 

241  Brewster  v.  Hall,  6  Cow.  34;  Oakley  v.  Devoe,  12  Wend.  196; 
People  V.  McCumber,  18  N.  Y.  315,  323;  72  Am.  Dec.  615. 

242Hadden  v.  New  York  Silk  Manufacturing  Co.,  1  Daly,  388; 
Kellogg  V.  Baker,  15  Abb.  Pr.  286;  Lock  wood  v.  Salhenger,  18  Id. 
136. 

248  Hecker  v.  Mitchell,  5  Abb.  Pr.  453;  Hull  v.  Smith,  8  How.  Pr. 
150;  Davis  v.  Potter,  4  Id.  155.  Falsity  Is  the  test  of  a  sham  answer. 
An  answer  taking  issue  only  on  an  immaterial  issue  of  the  com- 
plaint is  frivolous.    Goldstein  v.  Krause,  2  Idaho,  271. 

244  Brewster  v.  Hall,  6  Cow.  34;  Slack  v.  Cotton,  2  E.  D.  Smith, 
398;  Oakley  v.  Devoe,  12  Wend.  196;  Nichols  v.  Jones,  6  How.  Pr. 
355;  Ostrom  v.  Blxby.  9  id.  57;  Walker  v.  Hewitt.  11  Id.  398;  People 
V.  McCumber.  18  N.  Y.  320;  72  Am.  Dec.  515. 

ws  Hadden  v.  New  York  Silk  Manufactiirinp  Co..  1  Daly,  388. 

*46Gay  V.  Winter,  34  Cal.  152.  Tnder  the  power  to  strike  out 
the  court  can  not  determine  the  truth  or  falsity  of  a  plea  upon 
conflicting  evidence.    Patrick  v.  McManus,  14  Col.  65. 
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will  not  be  adjudged  to  be  sham  simply  upon  an  affidavit  that 
it  is  false,  for  this  would  be  trying  the  merits  of  the  defense 
upon  affidavits.  But  the  court  must  be  satisfied  from  an  in- 
spection of  the  pleading,  or  from  circumstances  brought  to  its 
knowledge,  that  the  object  of  the  pleader  was  to  delay  or  annoy 
the  plaintiff,  or  to  trifle  with  the  court.^^  To  warrant  strik- 
ing out  a  pleading  as  frivolous,  it  must  be  clearly  bad  on  inspec- 
tion merely .^^  The  right  of  a  defendant  to  have  the  issues 
tried  by  a  jury  depends  on  the  existence  of  a  real  issue,  and  the 
court  has  power  to  try,  on  motion,  the  question  whether  there 
is  a  substantial  issue,  or  only  a  sham  and  fictitious  one.^*^ 

S  4473.  Bham  answers  may  be  stricken  out.  Sham  and  irrele- 
vant answers  and  defenses,  and  so  much  of  any  pleading  as  may 
be  irrelevant,  redundant,  or  immaterial,  may  be  stricken  out, 
upon  motion,  upon  such  terms  as  the  court,  in  its  discretion,  may 
impoee.^^  These  provisions  apply  equally  to  mere  denials  af 
allegations  of  the  complaint  as  to  affirmative  matter,  and  equally 
to  verified  as  to  unverified  answers;*^  as  the  verification  of  an 
answer  is  no  bar  to  the  motion.^*^ 

§  4474.  Unverified  answers.  An  answer  unverified  to  a 
verified  complaint  may  be  stricken  out  on  motion;  for  if  the 
complaint  is  sworn  to,  a  general  denial  in  the  answer  admits  all 
itB  material  allegations.®^  And  though  the  inability  of  coun- 
sel to  obtain  defendant's  verification  in  time  may  be  good 
ground  for  an  extension  of  time  to  answer,  yet  it  can  not  avail 
in  resisting  a  motion  to  strike  out,  and  for  judgment  after  the 
answer  is  filed.^^*  But  it  was  held  that  the  objection  should 
have  been  raised  i  nthe  court  below,  and  been  passed  upon,  and 

247  Mayor,  etc.  v.  Diaa,  1  East,  237;  Smith  v.  Oriell,  Id.  369;  White 
V.  Howard.  3  Taunt.  339;  KInp,  The,  v.  Woolf.  1  Cblt  424.  and 
noto  a;  Bones  v.  Bunter,  id.  5(>4.  and  note  a;  5  Barn.  &  Adol.  750, 
and  note  a:  Brewster  v.  Hall.  6  Cow.  34;  Hadden  v.  New  York  Silk 
Manufacturing  Co.,  1  Daly.  3S8;  McDonald  v.  Pincus,  13  Mont.  83. 

«48  Smith  V.  Mead.  14  Alib.  Pr.  262. 

249  People  V.  MoCumber.  18  X.  Y.  31.5.  .323;  72  Am.  Dec.  515. 

250  Cal.  Code  Civ.  Pro.,  fi  4.53:  .Tohnson  v.  Tabor,  4  Col.  App.  183. 
A  counterclaim,  if  sham,  may  bo  stricken  out  upon  motion.  Patrick 
T.  McManus,  14  Col.  65. 

261  People  V.  McCumber,  18  N.  Y.  315,  323:  72  Am.  Dec.  515. 
2R2  Lawrence  v.  Derby,  24  How.  Pr.  133:  S.  C,  15  Abb.  Pr.  346. 
This  principle  was  questioned  in  Gostorfs  v.  Taaffe,  18  Cal.  385. 
2r3  Pico  V.  Colimns.  32  Cal.  578. 
2R4  Drum  V.  Whiting,  9  Cal.  422. 
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that  plaintiff  having  rested  his  cause  at  the  trial,  on  the  ground 
of  want  of  an  affidavit,  he  will  not  be  permitted  to  say  her©  for 
the  first  time  that  the  answer  does  not  in  a  proper  form  contro- 
vert the  allegations  of  the  complaint.^^  To  a  complaint  against 
three  persons,  upon  a  promissory  note  executed  under  a  firm 
name,  one  of  the  defendants  answered,  denying  his  liability,  and 
that  he  was  one  of  the  firm  by  whom  the  note  was  executed. 
Neither  of  the  pleadings  were  verified.  When  the  cause  came 
on  for  trial,  plaintiff  moved  to  strike  out  defendant's  answer 
for  want  of  verification,  and  pending  the  motion,  defendant 
.asked  leave  to  then  verify  the  answer.  The  court  denied  de- 
fendant's motion,  and  struck  out  the  answer;  it  was  held  that 
the  refusal  by  the  court  to  allow  the  verification  was  such  an 
abuse  of  discretion  as  to  amount  to  error.**  By  verification  of 
the  complaint,  the  plaintiff  can  prevent  the  defendant  from 
interposing  a  general  denial  in  suits  on  promissory  notes  or  bills 
•of  exchange  by  requiring  a  sworn  answer.**^ 

f  4475.  What  may  be  stricken  out  of  answer.  A  denial  of  a 
legal  conclusion.*®  The  denial  of  immaterial  averments  of  the 
-complaint.  So  a  denial  on  want  of  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief,  of  matter  presumptively  within 
the  knowledge  of  the  defendant.**  A  defense  of  a  verbal  agree- 
ment, contemporaneous  with  making  of  note,  to  renew  it  at 
maturity.***^  An  objection  which  ought  to  have  been  taken  by 
demurrer,  but  is  taken  only  by  allegation  in  the  answer,  should 
be  stricken  out.***  The  objection  that  the  allegations  of  an 
answer  are  hypothetical  is  not  available  on  demurrer,**  but  on 

aw  Grogan  v.  Ruckle,  1  Cal.  103. 

»6  Lattimer  v.  Ryan,  20  Cal.  028;  see  further,  f  3179. 

257  Brooks  V.  Chilton,  6  Cal.  640. 

a»  Wedderepoon  v.  Rogers,  32  Cal.  569;  Seeley  v.  Bngell,  17  Barb. 
4SS0, 

2M>  Lawrence  v.  Derby.  15  Abb.  Pr.  346,  note;  S.  C,  24  How.  Pr. 
134;  Beebe  v.  Marvin,  17  Abb.  Pr.  194;  Sloane  v.  Railroad  Co.,  Ill 
-Cal.  668. 

MO  Bailey  v.  Lane,  13  Abb.  Pr.  359;  S.  C,  21  How.  Pr.  475;  Shoe 
St  leather  Bank  v.  Camp.  id.  443.  What  matters  may  be  struck 
out  of  an  answer  as  sonndalous,  immaterial,  etc.,  see  Oris  wold  v. 
Hill,  1  Paine,  390;  Langdon  v.  Goddard,  3  Story  C.  C.  13;  Thomas 
V.  Berry,  17  Col.  322. 

«i  Gassett  v.  Crocker.  10  Abb.  Pr.  133. 

2tt2  Nye  V.  Ayres,  1  B.  D.  Smith,  553;  Wle8  v.  Fanning.  9  How.  Pr. 
4S43;  Taylor  v.  Richards,  9  Boew.  679. 

Vol.  Ill  — 17 
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motion  to  strike  out.  So  the  unessential  parts  of  an  answer  may 
be  stricken  out;^^  or  the  denial  only  of  what  is  nonessential  in 
the  complaint,  for  this  is  an  admission  of  all  that  is  essential  to 
a  recovery.^^  If  inconsistent  defenses  be  set  up,  the  defect 
must  be  reached  by  motion  to  strike  out,  or  in  some  cases  by 
demurrer;  and  if  no  objection  be  taken  to  the  answer  on  this 
ground,  defendant  on  the  trial  may  rely  on  any  of  his  defenses, 
as  under  the  old  system.^^ 

S  4476.  When  motion  should  be  made.  An  answer  can  not  be 
stricken  out  after  issue  joined.  If  an  answer  is  filed,  raising  an 
issue  or  issues,  and  a  trial  is  had,  and  witnesses  are  sworn  and 
examined,  and  the  court  takes  the  case  into  consideration,  it 
can  not  then  strike  out  the  answer  of  the  defendant  and  enter 
his  default,  and  render  judgment  for  plaintiff  for  the  amount 
claimed  in  the  complaint.^^    Where  certain  material  averments 

283  Green  v.  Palmer,  15  CaL  411;  76  Am.  Dec.  492.  The  action  of 
the  trial  court  in  striking  an  answer  from  the  files  and  giving  Judg- 
ment on  the  pleadings,  for  the  reason  that  the  answer  had  been 
oDce  ruled  as  demurrable  and  had  been  again  filed  after  the  sustain- 
ing of  a  demurrer  to  an  amended  answer,  will  not  be  disturbed,, 
although  such  procedure  may  not  be  strictly  regular.  Noyes  v. 
Longhead,  9  Wash.  St  325. 

264  Lefllngwell  v.  Grifllng,  31  Oal.  231. 

286  Kllnk  V.  Cohen,  13  Cal.  623;  Urldlas  v.  MorriH  (No.  2),  25  id. 
35.  An  averment  in  an  answer  to  a  complaint  on  a  bill  of  exchange, 
providing  for  the  payment  of  attorney's  fees  in  case  of  suit,  that 
such  fees  were  not  due  at  the  time  the  suit  was  filed,  is  properly 
stricken  out  as  sham.  Bank  of  Commerce  v.  Fuqua,  11  Mont. 
285.  One  defendant  can  not  answer  for  another  who  does  not  Join 
in  the  answer,  and  an  allegation  in  the  answer  of  one  defendant 
that  a  codefendant  is  working  the  mine  in  controversy  as  an  em- 
ployee may  be  stricken  out  as  surplusage.  Wheeler  v.  West,  78 
Cal.  95.  But  it  is  error  for  the  court  to  strike  the  defendant's  an- 
swer from  the  files  because  of  disobedience  of  a  subpoena  duces  tecum,. 
where  the  disobedience  is  by  an  Illiterate  person,  witliout  the 
advice  of  counsel,  and  where  defendant's  counsel  before  .the  making 
of  the  order,  offer  to  admit  everything  that  could  be  shown  by  the 
papers  sought  to  be  produced.  Frazer  v.  Lynch,  88  Cal.  621.  The 
correctness  of  an  order  striking  out  a  part  of  an  answer  is  to  be 
tested  by  reference  to  the  state  of  the  pleadings  at  the  time  it  waa 
made.    De  Baker  v.  Railway  Co.,  106  Cal.  257. 

286  Abbott  V.  Douglass,  28  Cal.  295;  and  see  Martin  v.  McLaughUn, 
91  Gal.  153.  An  answer  having  been  filed  under  leave  of  court,  it  is 
not  competent  for  another  Judge  to  order  it  stricken  from  the  filea 
because  not  filed  in  apt  time.  Godding  v.  Live  Stock  Co.,  4  Ck>L 
App.  15. 
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of  the  plamtiff's  complaint  were  so  defectively  denied  that>  upon 
motion,  such  denials  might  properly  have  been  stricken  out  as 
sham  and  irrelevant,  yet  without  such  objection  made  thereto, 
the  plaintiff  introduced  proof  at  the  trial  in  their  support,  it 
was  held  that  by  introducing  said  proof  the  plaintiff  waived  all 
objection  to  the  sufficiency  of  said  denials,  and  the  court  prop- 
erly refused  an  instruction  to  the  jury,  asked  by  the  plaintiff, 
to  the  effect  that  the  facts  so  averred  were  admitted  to  be  true 
for  all  the  purposes  of  said  trial.**^  Where  party  sets  up  matter 
in  his  answer  not  recognized  by  law  as  a  defense  to  the  action, 

it  may  be  taken  advantage  of  at  any  time.^^  If  the  defendant 
files  his  answer  at  the  same  time  he  does  his  demurrer,  the  courts 

after  overruling  the  demurrer  has  no  right  to  strike  out  an 
answer  which  raises  a  defense,  because  the  defendant  faila  to 
pay  the  plaintiff  twenty  dollars,  required  by  a  rule  of  court  to 
be  paid  for  the  privilege  of  answering  when  a  demurrer  is  over- 
ruled.^** 

[Title.] 

f  4477.  Order  strikinfi^  out  irrelefrant  answor. 

Form  No.  1093. 
[Title.] 

On  reading  and  filing  [designate  motion  papers],  and  en 
motion  of  E.  F.,  attorney  for  plaintiff,  and  after  hearing  G.H., 
attorney  for  defendant: 

It  is  ordered  that  the  answer  of  C.  D.,  the  defendant  in  this 

action,  be  stricken  out  as  irrelevant,  with dollars  costs 

to  plaintiff. 

[Date.]  [Signatitrb.] 

§  4478.  Ord«r  not  appealable.  Orders  striking  out  immaterial 
portions  of  pleadings  are  not  appealable.^® 

aw  Tynan  v.  Walker,  35  Cal.  634;  96  Am.  Dec.  152. 

a»  Case  v.  Mazej.  6  Cal.  276;  McDougall  v.  Maguire.  36  id.  274; 
95  Am.  D^e.  98. 

2«  People  V.  McClellan,  31  Cal.  101.  Amending  an  answer  waives 
error  in  striking  the  original  from  the  files.  Gale  v.  James,  11  Ool. 
540.  But  it  was  held  that  the  filing  of  a  substituted  answer  bj  the 
defendant  did  not  operate  as  a  waiver  of  his  exception  to  an  order 
striking  out  an  aflarmative  defense  in  his  original  answer.  Schulte 
T.  IJttlejohn.  2  Wash.  St.  129. 

"WO  Sutter  V.  San  Francisco,  36  Cal.  112;  Briggs  v.  Bergen,  28  N. 
T.  162;  Beach  v.  Hodgdon,  66  Oal.  187. 
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I  4479.  Notice  of  motion  for  loave  to  correct  ftctibtionft  MaOM* 

Form  No,  1094. 

[Title.] 

[Addbess.] 
Please  take  notice  that  on  the  affidavit  herewith  serred,  and 
on  all  the  pleadings  and  proceedings  on  file  in  this  action^  the 
undersigned  will  move  this  court,  at  the  courtroom  thereof,  at 

,  on  the day  of   18. . . .,  at 

o'clock  in  the  forenoon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  for  leave  to  amend  his  complaint  by  sub- 
stituting the  name  of as  the  real  name  of  the  [defend- 
ant] in  this  action,  wherever  the  name  John  Doe  occurs  in  the 
papers  filed  in  this  action;  or  for  such  other  relief  as  may 
be  just.^* 

[Date.]  [Sionatube.] 

f  4480.  AfUdavit  to  obtain  leave  to  correct  fictitious  name. 

Form  No.  1OQ3, 

[Title.] 
[Venue.] 
A.  B.,  being  duly  sworn,  deposes  and  says: 

I.  I  am  the  plaintiff  in  the  above-entitled  action: 

II.  I  was  not  acquainted  with  the  real  name  of  the  defendant 
therein  until  after  the  commencement  of  this  action,  and  about 
. . .  *. days  ago. 

III.  That  the  defendant  was  sued  in  said  action  under  the 
fictitious  name  of  ,  and  that  his  real  name  is 


[Jubat.]  [Sionatttbe.] 

f  4481.  Hietakes  in  names,  how  corrected.  Mistakes  in  names 
of  parties  in  a  writ  may  be  amended  as  a  clerical  misprision, 
even  after  the  adjournment  of  the  term,  but  the  record 
itself  must  show  the  error. ^'^  But  where  there  is  a  mistake  in 
the  Christian  name  of  one  of  the  plaintiff©  throughout  the  pro- 
ceedings, the  court  can  not  amend  the  judgment  upon  evidence 
aliunde?^^    A  declaration  in  the  name  of  a  firm  may  be  amended 

271  As  a  freneral  rule,  this  Is  done  by  the  sufrfrestlon  of  the  true 
name,  and  Its  substitution  in  the  place  of  the  flotitious  one. 

272Hegeler  v.  Henckell,  27  Cal.  491:  Furnlsa  v.  Ellis.  1  Brock. 
Marsh.  15;  Elliott  v.  Holmes,  1  McLean,  466;  OlUett  v.  Robblns,  12 
Wis.  319. 

STSAlbere  v.  Whitney,  1  Story  O.  O.  310:  Jackson  v.  Warren.  32 
in.  331;  Johnson  v.  Adelman,  35  Id.  266;  but  see  Henckier  v.  Ck>ant7 
Oourt,  27  id.  89. 
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by  inserting  the  names  of  the  members  of  the  firm.^^  A  corpo- 
rate name  may  be  substituted  for  an  individual  name.^^  A  for- 
mal variance,  in  suing  a  defendant  by  a  wrong  name,  is  amend- 
able at  any  time.^®  On  a  plea  of  misnomer,  the  court  may 
allow  the  plaintiff  to  amend  the  writ  and  declaration.^''^  Leave 
to  amend  the  writ  by  changing  the  name  of  one  of  the  plaintiffs 
may  be  refused.^® 

I  4482.  Order  ^Ting  leave  to  oorreet  fictitious  nameb 

Farm  No.  iog6, 

[Title.] 
On  reading  and  filing  the  affidavit  of  A.  B.,  and  the  notice  of 
this  motion,  with  proof  of  due  service  thereof,  and  on  motion 
of  E.  F.,  attorney  for  plaintiff,  and  after  hearing  O.  H.,  attor- 
ney for  defendant: 

It  is  ordered  that  the  name  of be  substituted  in 

the  place  of ,  as  the  real  name  of  the  defendant  in 

this  cause. 

[Date.]  [Siqnatube.] 

274  Tibbs  V.  Parrott,  1  Crancb  C.  C.  177. 

«5  Jackson  v.  Warren.  32  111.  331.  Leave  was  granted  to  correct 
tbe  corporate  name  of  the  plaintiff.  Corporation  of  Georgetown  ▼. 
Beatty.  1  Cranch  C.  O.  234;  see  Cal.  Code  Civ.  Pro..  I  473. 

«ro  Scull  V.  Briddle.  2  Waah.  O.  O.  200;  Craig  v.  Brown,  Pet  O.  C. 
139;  Shlnn  v.  Cummins,  55  Oal.  516;  McDonald  v.  Sweet,  76  Id.  267. 

2T7  Randolph  v.  Barrett,  16  Pet.  141;  Nelson  v.  Barker,  3  McLean, 
379. 

278  Gomegyss  v.  Robb,  2  Cranch  C.  C.  141.  A  complaint  may,  In 
furtherance  of  Justice  and  on  such  terms  as  may  be  proper,  be 
amended  by  adding  the  name  of  a  party  plaintiff.  Rawles  v.  People, 
etc.,  2  Ool.  App.  501.  And  although  an  objection  for  misnomer  of 
the  plaintiff  is  waived  by  filing  an  answer  to  the  merits,  it  is  not 
prejudicial  error  for  the  court  to  order  the  filing  of  an  amended 
complaint,  after  issue  Joined,  where  the  complaint  Is  amended 
without  any  considerable  delay  or  expense.  Lee  v.  Lee,  3  Wash. 
St.  236.  Where  a  general  leave  to  amend  has  been  obtained,  the 
plaintiff  has  a  right  to  Join  other  proper  parties  as  defendants  with- 
out special  permission  so  to  do.  Louvall  v.  Gridley,  70  Cal.  507:  and 
see  Stewart  v.  Spauldlng,  72  Id.  264.  If  a  defendant  sued  under  a 
wrong  name  discloses  his  true  name  in  his  answer,  he  can  not 
object  to  the  court's  giving  leave,  after  the  evidence  is  in.  to  amend 
the  complaint  accordingly.  Ramsey  v.  Cortland  Cattle  Co.,  6  Mont. 
498.  Where  the  plaintiff  sued  three  persons  as  partners,  and  on 
the  trial,  by  leave  of  court,  amended  his  complaint  by  striking  out 
the  name  of  one  of  them,  and  dismissed  as  to  him.  it  wa«  held  that 
the  other  defendants  wore  not  prejudiced  by  the  amendment. 
Brown  v.  Pickard,  4  Utah,  292. 
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S  4483.  Notice  of  motlozL  to  amend  complaint  by  adding  de- 
fendant. 

Form  No.  J097. 

[Title.] 

[Address.] 
Please  take  notice  that  on  the  affidavit  herewith  seryed,  and 
on  all  the  proceedings  on  file  in  this  action^  the  undersigned  will 

move  the  court,  at  the  courtroom  thereof,  at on 

the   day  of   ,  18 . .,  at   

o'clock  in  the  forenoon,  or  as  soon  thereafter  as  counsel  can  be 
heard,  th^it  the  plaintiff  may  have  leave  to  amend  his  summons 
and  complaint  in  this  action,  by  adding  L.  M.  as  a  defendant 
therein,  with  proper  words  to  charge  him,  and  for  such  other 
and  further  relief  as  may  be  just. 

[Date.]  [Signature.] 

§  4484.  Order  of  court  granting  leave  to  amend. 

Form  No.  1098. 

[Title.] 
On  motion  of  E.  F.,  attorney  for  plaintiff  in  this  action,  notice 
thereof  being  duly  served  on  the  defendant's  counsel,  and  after 
hearing  thereon,  it  is  hereby  ordered  that  plaintiff  have  leave 
to  amend  his  complaint  filed  herein. 

S  4485.  The  same  —  by  striking  out  and  making  new  parties. 

Form  No.  10Q9. 

I.  [Insert  as  in  previous  form.] 

II.  By  striking  out  E.  B.  and  E.  D.  from  being  plaintiffs, 
and  by  making  them  defendants  in  said  action;  or  by  adding 
E.  F.  as  a  defendant  herein;  or  by  substituting  the  name  of 
Christian  Doe  as  the  real  name  of  the  defendant,  instead  of 
Charles  Doe,  wherever  the  same  occurs  in  said  complaint. 

I  4486.  Adding  or  striking  out  parties.  The  court  may  in 
furtherance  of  justice,  and  on  such  terms  as  may  be  proper, 
amend  any  pleading  by  adding  or  striking  out  parties.^®  The 
court,  will  take  notice  of  the  want  of  necessary  pa^rties,  a.Tid  will 
ordinarily  allow  an  amendment  on  just  terms.^*^ 

279  Oal.  Code  Civ.  Pro.,  $  473;  Heslep  v.  Peters,  3  Sonm.  45:  .Tack- 
son  V.  Warren,  32  III.  331;  Curtis  v.  Sagre,  35  id.  22;  Hamill  v.  Ashley, 
11  Col.  180;  and  see  $  4486.  ante. 

280  Beals  V.  Cobb,  51  Me.  348.  The  refusal  of  the  trial  court  to 
allow  nn  amendment  substitutlnj?  entirely  new  parties  plaintiff  is 
not  such  an  abuse  of  discretion  as  would  authorize  the  appellate 
court  to  interfere.    Llebman  v.  McGraw,  3  Wash.  St.  520. 
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I  4487.  IMjcntioiL  When  the  court  perceives  that  necessary 
and  indispensable  parties  are  wanting,^^  it  may  grant  leave  to 
amend  and  bring  them  in,**  in  its  discretion,*^  and  on  such 
terms  as  may  be  prescribed.*^  But  such  an  amendment  can  not 
be  made  without  leave  of  court.^***  But  it  has  been  held  that  an 
entire  change  of  parties  can  not  be  allowed  on  amendment.** 

I  4488.  Xotion,  when  made.  Whether,  after  striking  out  a 
party  from  the  pleadings,  the  court  can  reinstate  him,  quaere,^^ 
On  motion  for  nonsuit  at  the  trial,  plaintiff  may  be  allowed  to 
amend  complaint  by  adding  the  name  of  a  coplaintiff,  on  such 
terms  as  may  be  just,*®  even  after  the  close  of  plaintiff's  testi- 
mony.*® The  court  may  at  any  time  allow  an  amendment  by 
inserting  the  name  of  a  firm,  where  an  action  is  brought  in  the 
name  of  one  partner  only.»> 


f  4489.  Special  caoee.  In  an  action  of  assumpsit  against  two 
defendants  tried  by  the  court,  the  plaintiff,  after  a  verdict 
against  him  upon  the  ground  that  a  joint  promise  waa  not 
proved,  can  not  amend  by  striking  out  one  of  the  defendants.** 
A  suit  may  be  amended  by  inserting  the  name  of  a  partner  of 
the  firm.*^  In  suit  by  a  sheriff,  for  the  use  of  execution  credit- 
ors, the  complaint  may  be  amended  by  adding  other  execution 
creditors.**    In  ejectment,  complaint  may  be  amended  by  mak- 

»i  Mechanics*  Bank  v.  Seton,  1  Pet.  209. 

282  Harrison  v.  Rowan,  4  Wash.  202;  Dwlght  v.  Humphreys,  3 
McLean,  104. 

283  Van  Epps  V.  Van  Deusen.  4  Paige  Ch.  75:  25  Am.  Dec.  516; 
Vanderwerker  v.  Vanderwerker,  7  Barb.  221;  Greenleaf  v.  Queen, 
1  Pet.  138. 

284  Cal.  Code  Civ.  Pro..  §  473;  Vanderwerker  ▼.  Vanderwerker,  7 
Barb.  221. 

285  Rand  V.  Spear,  .'S  How.  Pr.  142. 

2M  Wright  V.  Storms,  3  N.  Y.  Code  R.  138;  Davis  v.  Schermerhorn, 
5  How.  Pr.  440:  Vanderwerlser  v.  Vanderwerker,  7  Barb.  221. 

287  Beach  v.  Covillaud.  2  Cal.  237. 

288  1  Van  Santv.  PI.  l.'^4:  Mechanics'  Bank  v.  Seton,  1  Pet.  299; 
Acqultal  v.  Orowell,  1  Cal.  191;  Heath  v.  Lent,  id.  412:  Farmer  v. 
Cram.  7  Id.  135;  Browner  v.  Davis.  15  id.  9;  Gavitt  v.  Doub,  23  id. 
78:  Valencia  v.  Couch,  32  id.  340;  91  Am.  Dec.  580. 

289  Polk  V.  Coffin.  9  Cal.  56;  Hurley  v.  Second  Buildlu  -  Association, 
15  Abb.  Pr.  206,  note. 

290  Dixon  V.  Dixon,  19  Iowa.  512. 

291  Griffin  v.  Simpson.  45  N.  H.  18. 

292  Stuart  V.  Coming,  32  Conn.  105. 
298  Glenn  v.  Black,  31  Ga.  393. 
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ing  new  parties  plaintiff. ^^  Or  judgment  creditors  as  subse- 
quent incumbrancers  may  be  made  parties  to  the  action.^**^ 
In  a  suit  on  a  foreclosure  of  mortgage^  the  complaint  may  be 
amended  by  making  the  original  vendor  a  party  defendant^** 

$  4400.  Striking  out  parties.  The  misjoinder  of  parties 
may  be  corrected  by  amendment.^^  Such  amendment  may  be 
made  so  as  to  exclude  parties  irregularly  included,^*®  even  after 
judgment  rendered.*®  Plaintiffs  may  be  allowed  to  amend  be- 
fore trial  by  striking  out  the  name  of  one  of  the  defendants.^** 
The  court  may  allow  an  amendment  of  a  complaint  striking  out 
the  name  of  a  plaintiff  who  was  dead  at  the  commencement  of  the 

8Uit.«» 

The  amendment  of  a  complaint  by  striking  out  of  the  caption, 
the  names  of  certain  of  the  defendants  who  were  not  proper  par- 
ties, without  filing  an  amended  complaint,  while  not  commend- 
able as  a  method  of  amending,  is  without  prejudice  to  other 
defer,  dants  who  are  properly  parties.®^ 

$  4490a.  Striking  out  demurrer  —  grounds  of.  Under  Cali- 
fornia practice,  a  demurrer  can  not  be  stricken  out  for  want  of 
proof  of  fifervice,  if  filed  in  time,  and  the  only  possible  grounds 
of  striking  out  such  a  demurrer  is  the  insertion  of  irrelevant  and 
redundant  matter  in  it  as  a  pleading  under  section  53  of  the 
Code  of  Civil  Procedure,  which  can  not  apply  when  it  states 
only  one  or  more  of  the  grounds  enumerated  in  section  430  of 
that  Code.«» 

S  4490b.  Complaint  ~  striking  out  eridentiary  matter.  It  is 
proper  to  strike  from  a  complaint  the  statement  of  matter  which, 

2M  Chapln  V.  CTurtenlus,  15  111.  427. 

MB  Horn  V.  Volcano  Water  Co.,  13  OaJ.  62;  73  Am.  Dec.  569.  As 
to  effect  of  adding  new  parties,  see  Hurley  v.  Second  Building 
Association,  15  Abb.  Pr.  206,  note;  Elmore  v.  Vallette,  16  id.  249. 

296  Roddy  v.  Elam,  12  Rich.  Eq.  343. 

297  Heath  v.  Lent,  1  Cal.  410;  Beach  v.  Covllland,  2  id.  237. 

298  MuUiken  v.  HuU,  5  Cal.  246. 

299  Browner  v.  Davis,  15  Cal.  9. 

800  Bell  V.  Davis,  8  Barb.  210;  Tobey  v.  Clafflin,  3  Sumn.  379. 

«oi  Jemison  v.  Smith,  37  Ala.  185. 

802  Doane  v.  Houston,  75  Cal.  360. 

808  Davis  V.  Honey  T^ke  Water  Co.,  98  Cal.  415.  Under  Oregon 
practice,  a  demurrer  can  not  be  stricken  out  on  motion.  Cohen  v. 
Ottenheimer,  13  Greg.  220;  and  see  The  Victorian,  24  id.  121;  41 
Am.  St  Rep.  838. 
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i.iv^ugli  it  may  oe  proper  to  be  shown  in  evidence  upon  the  trial 
of  the  action^  adds  nothing  to  the  ultimate  and  isauable.  facts 
alleged  in  the  complaint.^^ 

f  4480c.  Striking  out  ^  miieellaneovui  points  of  practice. 
Where  a  complaint  contains  an  immaterial  averment  which 
ought  to  have  been  stricken  out  on  motion,  but  the  party  making 
such  motion  answered  over,  and  the  court  made  no  declaration 
of  law  upon  the  trial  respecting  such  immaterial:  averment,  and 
it  did  not  appear  that  the  appellant  was  in  any  manner  preju- 
diced by  such  error  of  the  court  in  refusing  to  strike  such  immar 
terial  matter  from  the  pleading,  the  judgment  will  not  be. 
reversed.*^ 

A  motion  to  strike  out  material  portions  of  a  judgment  can 
not  be  made  after  the  judgment  has  been  affirmed  on  appeal,  and 
the  remittitur  filed  in  the  lower  court,  where  all  the  questions 
involved  in  the  motion  might  have  been  brought  before  the  court 

and  determined  on  the  appeal.^^ 

Where  an  answer  has  been  amended  and  different  facts  pre- 
sented, the  denial  of  a  motion  to  strike  out  new  matter  in  the 
first  answer  does  not  establish  the  law  of  the  case  so  as  to  control 
the  court  in  a  ruling  upon  a  motion  for  judgment  on  the  plead- 
ings made  after  such  amendment.^^ 

to*  GonDty  of  San  Joaquin  v.  isudd,  96  Oal.  47. 
M6  Thomas  v.  HerraU,  18  Oreg.  54a 
toe  Parker  v.  Bernal,  68  Gal.  122. 

SOT  Fisher  v.  Briscoe,  10  Mont  124;  dlstlngnishliig  NeweU  t. 
Meyendorff,  9  Mont  264;  18  Am.  8t  Rep.  746. 


CHAPTER  V. 

BUB8TITUTI0N  OF  PAHTIE8,  AND  CONTINUANCE  OF  CAUSE. 

S  4481.  In  general.  An  action  or  proceeding  does  not  abate 
by  the  death  or  any  disability  of  a  party,  or  by  the  transfer 
of  any  interest  therein,  if  the  cause  of  action  survive  or  con- 
tinue. In  case  of  any  disability  of  a  party,  the  court  on  motion 
may  allow  the  action  or  proceeding  to  be  continued  by  or  against 
his  representative  or  successor  in  interest.  In  case  of  any  other 
transfer  of  interest,  the  action  or  proceeding  may  be  continued 
in  the  name  of  the  original  party,  or  the  court  may  allow  the 
person  to  whom  the  transfer  is  made  to  be  substituted  in  the 
action  or  proceeding.*  It  has  been  the  uniform  practice  in  Cali- 
fornia to  permit  the  substitution  to  be  made,  on  the  suggestion 
of  the  death  of  the  former  party  and  satisfactory  proof,  on  an 
ex  parte  motioji,  af  the  appointment  and  qualification  of  the 
administrator.^  In  ejectment,  if  plaintiff  parts  with  the  title 
pending  the  action,  ft  may  be  continued  in  his  name  unless  the 
grantee  applies  to  be  substituted.*  And  if  one  purchases  from 
the  lessor  of  a  defendant  in  ejectment,  the  purchaser  is  entitled 
to  continue  the  defense  either  in  the  name  of  the  tenant,  or  to 
be  substituted  in  his  place.*  In  ejectment,  the  cause  of  action 
survives  on  the  death  of  a  party.* 

1  Cal.  Code  Civ.  Pro.,  §  385. 

2  Taylor  v.  W.  P.  R.  R.  Co.,  45  Cal.  337;  see,  also,  Johnson  v. 
Superior  Court,  GO  Id.  578;  Strong  v.  Eldrldge,  8  Waah.  St.  595: 
Campbell  v.  West  93  Cal.  653. 

aCamarlllo  v.  Fenlon,  49  Cal.  202;  Barstow  v.  Newman,  34  Id. 
90;  Mo8B  V.  Shear,  30  Id.  467:  see  Smith  v.  Harrington,  3  Wyo. 
r>03.  Substitution  of  execution  creditor  as  defendant  in  replevin. 
France  v.  First  Nat.  Bank,  3  Wyo.  187.  In  an  action  of  replevin, 
where  the  defendant  pleaded  title  and  right  of  possession  to  the 
property,  the  court  properly  aUowed  the  action  upon  the  defendant's 
death  to  be  continued  by  his  personal  representative.  O'Nell  v. 
Murry,  6  Dak.  107. 

4  Mastlck  V.  Thorp,  29  Cal.  446. 

5  Barrett  v.  Blrge,  50  Cal.  655. 
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i  4498.  AAdATlt  for  substitution  by  assi^naa  of  plaintiff. 

Form  No.  iioo, 

[Title.] 
[Venub.] 
E.  F.y  being  duly  sworn,  deposes  and  says: 

I.  That  on  or  about  the day  of >  18. ., 

one  A.  B.  commenced  an  action  in  this  court  against  one  C.  D. 
for  [here  state  the  cause  of  action] ;  that  issue  was  joined  therein 
by  the  service  and  filing  of  the  defendant's  answer  on  the 

day  of ,  18 . . ;  that  said  cause  is  upon  the 

calendar  of  this  court  awaiting  trial. 

II.  That  on  the day  of ,  18. .,  aaid 

while  said  action  was  still  pending,  said  A.  B.,  plaintiff  in  said 

action,  duly  assigned  and  transferred  the  [promissory  note]  in 
the  complaint  mentioned,  for  a  valuable  consideration,  to  affiant, 
who  is  now  the  owner  and  holder  thereof  [or  sold  and  conveyed 
to  afSant  all  his  right,  title,  and  interest  in  and  to  the  real  prop- 
erty in  controversy  in  this  action,  and  that  affiant  is  now  the 
owner  thereof.] 

Wherefore  affiant  prays  that  he  may  be  substituted  as  plaintiff 
in  said  action  in  place  of  said  A.  B.  and  that  said  action  may 
be  continued  in  his  name,  and  that  he  may  have  such  other  relief 
as  may  be  just. 

[Jurat.]  [Signature.] 

S  4493.  Bankruptcy.  The  bankruptcy  of  a  party  against 
whom  a  judgment  has  been  rendered,  though  adjudicated  before 
appeal  taken,  will  not  prevent  the  prosecution  of  the  appeal  in 
his  name.  The  appeal  may  be  prosecuted  either  in  the  name  of 
the  bankrupt  or  of  his  assignee.^ 

S  4484w  Transfer  of  interest.  That  clause  of  section  121  of 
the  New  York  Code,  which  provides  that  in  case  of  "any 
other  "  transfer  of  interest  the  action  shall  be  continued  in  the 
name  of  the  original  party,  or  the  court  may  allow  the  person 
to  whom  the  transfer  is  made  to  be  substituted  in  the  action, 
contemplates  a  transfer  other  than  by  death  —  contemplates  an 
existing,  pending  action,  and  the  substitution  of  one  person  in 
the  place  of  another^     After  the  issues  in  a  cause  are  all  made 

«0'Nell  V.  Doufrherty.  46  Cal.  575.  Substitution  of  receiver  for 
defendant    See  Jackson  v.  Dines,  13  Col.  90. 

TKlssam  v.  Hamilton,  20  How.  Pr.  369;  but  see  Cal.  Code  Civ. 
Pro.,  a  385. 
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up^  a  person  claiming  to  be  assignee  of  a  cause  of  actioiK  may 
be  substituted  as  plaintiff^  and  if  so  substituted^  need  not  file  a. 
supplemental  complaint;^  he  takes  the  place  of  the  original 
plaintiif^  who  ceases  to  be  a  party  to  the  suit.^  Where  a  person 
claiming  to  be  assignee  of  a  cause  of  action  is  substituted  as 
plaintiff^  and  the  cause  proceeds  and  a  judgment  is  rendered  in 
his  name  it  is  too  late  to  object  in  the  appellate  court  that  he 
did  not  file  a  supplemental  complaint  showing  his  interest.'^ 

S  4485.    Affidavit  by  husband  after  marriage  of  female  plain- 
tiif  to  continue  cause  in  joint  names  of  husband  and  wlf  e» 

Farm  No,  iioi. 

[Title.] 
[Venue.] 

I.  [As  in  form  1100.] 

II.  That  pending  said  action,  and  on  the day  of 

,  18. .,  the  said  A.  B.  was  married  to  this  affiant  E. 

P.,  who  thereby  became,  and  now  is,  a  necessary  party  plaintiff 
herein,  as  he  is  advised  and  believes. 

Wherefore  affiant  prays  the  order  of  this  court  that  said  ac- 
tion may  be  continued  by  said  A.  B.  and  this  affiant  jointly  as 
plaintiffs,  against  said  0.  D.,  and  that  they  may  have  leave  to 
amend  the  complaint  as  they  may  be  advised,  and  such  other 
relief  as  may  be  just.*^ 

[JuKAT.]  [Signature.] 

S  4496.  Order  by  consent  substituting  adminiitrator  as  plain-^ 
tiff,  without  prejudice  to  proceedings. 

Form  No.  1102. 

[Title.] 

On  reading  and  filing  the  affidavit  of  E.  F.,  showing  the 

death  of  A.  B.,  the  plaintiff  in  the  above-entitled  action,  and 

the  granting  of  letters  of  administration  to  P.  Q.,  by  the  Probate 

Court  of  the  county  of ,  and  on  motion  of  E.  F,,. 

8  virgin  V.  Brubaker,  4  Nev.  31, 
Old. 

10  Id.  Substitution  of  transferee  of  interest.  See  Smith  v.  Har- 
rington, 3  Wyo.  .W3:  Malone  v.  Mining  Co.,  9H  Cal.  384. 

11  See  Cal.  Code  Civ.  Pro.,  fiS  370,  385.  In  the  practice,  where  the 
names  of  the  parties  to  an  action  have  to  be  changed,  it  is  usually 
done  by  suggestion  or  stipulation  only:  for  in  the  case  of  the  death 
of  one  of  the  parties,  or  marriage  of  one  of  them,  the  labor  of  draw- 
ing up  formal  affidavits  and  petitions  is  by  our  practice  generally 
dispensed  with. 
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the  plaintiff's  attorney,  the  defendant's  attorney  consenting 
thereto: 

It  is  ordered  that  this  action  be  and  the  same  is  hereby  re- 
yived  and  continued  in  the  name  of  the  said  P.  Q.,  administra^ 
tor  of  the  estate  af  A.  B.,  deceased,  as  plaintiff;  and  that  the 
said  administrator  be  and  he  is  hereby  substituted  as  plaintiff 
in  the  place  and  stead  of  the  said  A.  B.,  deceased,  and  that 
such  revivor  and  continuance  be  without  prejudice  to  any  of 
the  proceedings  already  had  in  this  action.^^ 

[Date.]  [Sionatubb.] 

I  44d7.  Death,  effect  of.  If  a  party  die  after  a  verdict  or  de- 
cision upon  any  issue  of  fact,  and  before  judgment,  the  court 
may  nevertheless  render  judgment  thereon.  Such  judgment  is 
not  a  lien  on  real  estate,  but  must  be  paid  in  due  course  of  ad- 
ministration." In  such  case,  however,  it  is  error  to  move  for 
new  trial  or  to  take  appeal,  without  suggesting  the  death  and 
bringing  in  the  representative  of  the  deceased,  of  which  such 
representative  must  be  notified.'*  If  such  representative  is  sub- 
■stitnted  on  motion  of  the  adverse  party  but  no  notice  is  given 
to  him,  nor  does  he  appear,  and  the  deceased  is  named  in  the 
judgment,  the  executor  is  not  affected  by  it,  and  the  judgment 
as  to  him  is  a  nullity."  The  death  of  the  wife  without  issue 
after  suit  brought  by  herself  and  husband  for  the  homestead 
defeats  a  recovery  by  the  husband,  though  the  right  to  recover 
existed  at  the  commencement  of  the  suit." 

I  4488.  Partition.  In  a  suit  in  chancery  for  partition,  one 
of  the  defendants  died  after  the  bill  had  been  taken  as  confessed 
as  agaiust  him.  The  suit  was  prosecuted  to  judgment  without 
bringing  in  his  heirs  (who  were  not  parties  to  the  suit),  and  after 
sale  under  the  judgment  and  delivery  of  the  masters  deed,  an 
order  was  made  reviving  the  suit  against  his  heirs,  who  there- 
after made  application  to  the  court  in  relation  to  the  disposi- 
tion of  the  proceeds;  it  was  held  that  the  heirs  were  not  bound 
by  the  decree.     By  the  death  of  their  ancestor  the  action  be- 

u  For  petition,  consent,  and  order  for  the  substitution  as  plaintiff 
•of  the  snccesRor  in  trust  of  a  deceased  plaintiff,  see  Emerson  v. 
Bleakley,  5  Abb.  Pr.  (N.  8.)  350. 

13  Cal.  CJode  Civ.  Pro.,  S  660. 

14  Jndson  v.  Love,  35  Cal.  463;  Shartzer  v.  Love,  40  Id.  98. 

15  McCreery  v.  Bverding,  44  Cal.  284. 
IS  Gee  V.  Moore,  14  O&l.  472. 
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came  defective,  and  the  title  which  he  had  at  the  time  of  his 
death  could  not  be  affected  without  bringing  in  those  who  suc^ 
ceeded  to  his  interests.*^ 

§  4499.  Practice.  The  death  of  a  party  pendente  lite  should 
be  made  known  by  suggestion  of  that  fact  to  the  court,  and 
the  action  continued  by  order  of  the  court  against  the  represen- 
tative of  the  party  deceased,  of  which  he  must  be  duly  notified 
before  he  can  be  affected  by  further  proceedings  in  the  action.^* 
Where,  in  an  action  by  J.  against  L.  and  others,  L.  died  after 
verdict  rendered  for  defendants  and  thereafter  J.  moved  for  a 
new  trial,  without  suggestion  made  of  the  death  of  L.,  or  a 
substitute  of  his  successor  in  interest,  and  appealed  from  the 
judgment  rendered  on  the  verdict,  and  an  order  denying  a  new 
trial,  it  is  held  that  ail  said  proceedings,  except  the  rendition 
of  judgment  upon  said  verdict,  were  void,  and  that  the  appeal 
as  to  L.  should  be  dismissed.*®  Where  a  party  litigant  dies 
after  a  verdict,  the  authority  of  the  attorney  to  act  for  him  is 
thereby  determined,  and  he  can  neither  give  nor  receive  notice 
of  motion  for  new  trial  or  appeal.^ 

S  4500.  Order  conclusive.  An  order  of  revivor  in  the  name 
of  A.  "as  executor"  of  a  deceased  plaintiff,  standing  in 
full  force  at  the  time  of  the  trial,  is  conclusive  to  show  that  the 
action  has  been  properly  revived,  and  that  A.  can  recover  all 
that  the  testator  might  have  recovered.^ 

§  4500a.  Substitution  of    parties  —  matters  of    practice,  etc. 

Where,  after  the  commencement  of  an  action,  the  plaintiff'  has 
become  insane,  it  is  error  to  substitute  his  guardian  as  sole 
plaintiff,  but  the  suit  should  be  prosecuted  in  the  name  of  the 
plaintiff,  as  an  insane  person,  by  his  guardian.^  An  erroneous 
order,  making  such  substitution,  should  not  be  given  effect  as 
a  dismissal  of  the  action  as  to  the  incompetent  plaintiff.^ 
Where,  pending  an  action,  there  is  a  transfer  of  interest  which 

17  Randall  v.  Mumford,  18  Ves.  424;  Story's  Eq.  PI..  SS  329,  331, 
364,  369;  Hind's  Ch.  Pr.  46;  Kelly  v.  Hooper,  3  Yerg.  305;  Garr  v. 
Gomez,  9  Wend.  649;  Mandevllle  v.  Rlggs,  2  Pet  482,  487* 

isjudsoD  V.  Love.  35  Cal.  463. 

19  Id. 

20  Id. 

21  ITnderhlll  v.  Crawford.  29  Barb.  664;  S.  C,  18  How.  Pr.  112. 

22  Justice  V.  Ott,  87  Oal.  530;  0*Shea  v.  Wilkinson,  95  id.  454. 
28  Dixon  V.  Cardozo,  106  Cal.  506. 
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is  set  up  by  a  supplemental  complaint,  a  judgment  in  favor  of 
the  transferee  will  be  reversed  if  there  be  no  order  of  the  court 
substituting  him  as  in  the  action.^  If  a  party  to  an  action 
die  after  the  rendition  of  judgment,  and  before  tiling  and  serv- 
ing notice  of  appeal,  the  authority  of  the  deceased's  attorney 
to  act  terminates,  and  any  subsequent  action  of  the  attorney^ 
before  substitution,  will  not  bind  the  representatives  of  the 
deceased,  or  any  other  party  in  interest.^  Where  the  court 
has  acquired  no  jurisdiction  of  the  administrator  of  an  estate, 
or  of  the  subject-matter  of  the  litigation,  it  has  no  power  to 
substitute  another  party  to  the  action,  and  a  motion  for  that 
purpose  will  be  overruled.^ 

I  4501.  AAdavit  by  defendant  to  have  plalntilf' s  executor 
robstitated.27 

Form  No.  1103. 

[Title.] 
[Venue.] 
S.  T.,  being  duly  9wom,  deposes  and  says,  I  am  the  defend- 
ant in  the  above-entitled  action: 

I.  That  on  or  about  the day  of ,  18. ., 

the  above-named  A.  B.  commenced  an  action  in  this  court 
against  this  affiant,  for  [state  cause  of  the  action  and  condi- 
tion, as  in  form  1100,  and  if  defendant  has  asked  affirmative 
relief  in  his  answer,  set  it  forth]. 

II.  That  affiant  is  informed  and  believes  that  A.  B.,  the 

above-named  plaintiff,  died  on  or  about  the day  of 

,  18..,  last,  having    first    made  and    published 

his  last  will  and  testament  in  due  form  of  law,  by  which, 
among  other  things,  he  appointed  P.  Q.  his  executor;  that 
said  will  has  been  duly  admitted  to  probate  in  the  Probate 
Court  of  the  county  of ,  and  letters  testa- 
mentary issued  to  the  said  P.  Q.,  on  the day  of 

,  A.  D.  18. .,  and   he  has  duly  qualified  and 

entered  upon  his  duties  as  such  executor,  but  to  the  best  of 
affiant's  information  and  belief,  has  hitherto  failed  to  make  any 
application  to  have  the  above-entitled  action  continued  by  him 
as  plaintiff. 

2*  Lowell  V.  Parkinson,  4  Utah,  64;  compare  Thomas  v.  Morris,  7 
Id.  284. 

36  Coffin  V.  Edglngton,  2  Idaho,  595. 

M  McCormlck  Harvesting  Co.  v.  Snedigar,  3  S.  Dak.  624. 

*7  Buffloiency  of  affidavit  by  third  person,  asking  to  be  substituted 
as  plaintiff  in  ejectment.    See  Smith  v.  Harrington,  3  Wyo.  608. 
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Wherefore  affiant  prays  that  the  above-entitled  action  may  be 
continued  in  the  name  of  said  executor,  or  that  the  complaint 
herein  be  dismissed,  or  for  such  other  order  as  may  be  just. 
[Jurat.]  [Signature.] 

$  4602.  Notice  of  motion  on  behalf  of  defendant  for  sabstita- 
tion  of  plaintilf' 8  executor. 

Form  No,  1104, 

[Title.] 

[Address.] 
Please  take  notice  that  on  the  affidavit,  a  copy  of  which  is 
herewith  served,  and  the  papers  on  file  in  this  cause,  the  under- 
signed  will   move   the   court,   at   the   courtroom  thereof,   at 

,  on  the  day  of   ,  18. ., 

at  the  hour  of in  the  forenoon,  or  as  soon  thereafter 

as  counsel  can  be  heard,  for  an  order  directing  the  above-entitled 
action  to  be  continued  by  P.  Q.,  as  executor  of  the  last  will  and 
testament  of  [or  administrator  of  the  estate  of]  C.  D.,  plaintiff 
above  named,  deceased,  in  the  place  of  said  deceased  plaintiff. 

[Date.]  [Signature.] 

I  4508.  Order  of  subcititution. 

Form  No.  1105. 

[Title,] 

On  reading  and  filing  the  affidavit  of  J.  B.,  dated  the 

day  of ,  18 . . ,  and  the  pleadings  in  this  action, 

and  proof  of  due  service  of  notice  of  this  motion,  and  on  motion 

of  S.  T.,  counsel  for  defendant,  and  after  hearing  G.  H.,  of 

counsel  for  said  P.  Q.,  executor  of  A.  B.,  the  deceased  plaintiff. 

It  is  ordered  [etc.,  as  in  No.  1102]." 

[Date.]  [Signature.] 

S  4604.  Substitution  of  papers.  If  an  original  pleading  or 
paper  be  lost,  the  court  may  authorize  a  copy  thereof  to  be 
filed  and  used  instead  of  the  original.^ 

28  In  case  this  order  is  made  without  notice,  as  it  often  is  in 
practice,  the  form  should  be  varied  accordingly,  and  the  executor 
notified  of  its  entry;  which  is  generally  done  by  serving  a  copy  of 
the  order  on  him.  The  correct  practice  is  to  enter  an  order  of  sub- 
stitution of  a  party  in  the  minutes  as  a  distinct  order  made  before 
Judgment.    Cockrlll  v.  Clyma,  08  Gai.  123. 

2»Cal.  Code  Civ.  Pro.,  $  1045.  There  can  be  no  Judgment  with- 
out pleadings  on  file,  original  or  substituted.  Grimison  y.  Bossell; 
11  Neb.  469. 
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f  4505.  AAdATlt  for  supplying  thA  pUod  of  it  lost  ple«ding. 

Farm  No.  iio6. 

[Title.] 
[Vbnue.] 

I.  On  the day  of ,  18. .,  a  complaint 

was  filed  in  the  above-named  court,  in  this  action,  of  which  the 
following  is  a  true  copy. 

II.  That  the  said  original  complaint  has  been  lost  or  mislaid, 
and  that  after  the  search  made  by  the  clerk  of  the  said  court, 
the  same  can  not  be  found. 

III.  That  this  affiant  does  not  know  where  the  said  original 
complaint  now  is. 

§  4506.  Lost  pleading.  If  a  pleading  be  lost,  it  can  only 
be  supplied  by  motion  based  on  affidavits  showing  what  the  lost 
pleading  contained;  and  a  service  of  personal  notice  of  motion 
on  the  opposite  party  must  be  sufficiently  explicit  in  form  to 
enable  him  to  controvert  the  affidavits  submitted.**  Substitu- 
tion of  pleadings  or  papers  in  a  case  is  always  within  the  discre- 
tion of  the  court r"*^  and  no  notice  of  the  motion  to  apply  for  it 
need  be  given  when  the  notice  of  it  can  be  of  no  use.** 

»  People  V.  Cazalis,  27  Cal.  522. 
81  Benedict  v.  Cozzens,  4  Cal.  381. 
Old. 

Vol.  111  —  19 


CHAPTEB  VI. 

INTEBVENTION^    INTERPLEADER^    ETC. 

I  4507.  Interrention.  Any  person  may^  before  the  trials  in- 
tervene in  an  action  or  proceeding,  who  has  an  interest  in  the 
matter  in  litigation,  in  the  euccess  of  either  of  the  parties,  or 
an  interest  against  both.  An  intervention  taJi:e8  place  when  a 
third  person  is  permitted  to  become  a  party  to  an  action  be- 
tween other  persons,  either  by  joining  the  plaintiff  in  claiming 
what  is  sought  by  the  complaint^  or  by  uniting  with  the  de- 
fendant in  resisting  the  claims  of  the  plaintiff,  or  by  demand- 
ing anything  adversely  to  both  the  plaintiff  and  the  defendant^ 
and  is  made  by  complaint,  setting  forth  the  grounds  upon  which 
the  intervention  rests,  filed  by  leave  of  the  court,  and  served 
upon  the  parties  to  the  action  or  proceeding  who  have  not  ap- 
peared, and  aponr  the  attorneys  of  the  parties  who  have  ap- 
peared, who  may  answer  or  demur  to  it  as  if  it  were  an  original 
complaint.*  The  order  allowing  an  intervention  may  be  made 
ex  parte?  Whatever  its  form,  it  seems  that  under  the  statute 
the  plea  of  an  intervener  is  now  called  a  complaint.     It  can 

1  Cal.  Code  Civ.  Pro.,  S  387.  The  right  to  Intervene  under  this 
Beotion  Is  not  limited  to  any  particular  kind  or  class  of  actions,  but 
is  general.  Robinson  v.  Transp.  Oo.,  98  Cal.  316.  And  the  fact 
that  the  intervener  might  protect  his  Interest  in  some  other  way 
Is  immaterial.  Coffey  v.  Greenfield,  55  Cal.  382.  The  right  Is  purely 
statutory,  and  the  statute  prescribes  the  mode  of  exercising  it. 
Chase  v.  Evoy,  58  Cal.  348,  355.  The  right  to  intervene  may  be 
exercised  at  any  time  before  trial  of  the  action.  Cobum  v.  Smart, 
53  Cal.  742;  but  an  intervention  can  not  be  allowed  after  final  Judg- 
ment. Owens  V.  Colgan,  87  Cal.  454;  Baines  v.  West  Coast  Lumber 
Co.,  104  id.  1;  Louis  v.  Biscailuz,  101  id.  330.  Good  practice  re- 
quires the  petition  to  be  filed  before  the  trial  is  entered  upon.  Rock- 
well V.  Coffey,  20  Col.  397.  But  the  petition  is  in  time,  although 
not  filed  until  after  a  motion  in  the  principal  action  for  a  default 
against  the  defendant  Thompson  v.  Huron  Lumber  Co.,  4  Wash. 
St  000.  Who  may  intervene.  Martin  v.  McCarthy,  3  Col.  App.  37; 
Morey  v.  Lett,  18  Col.  128. 

2  Spanagel  v.  Reay,  47  Gal.  608;  Kimball  v.  Richardson-Kimball 
Co.,  Ill  id.  396. 
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not  be  filed  without  leave  of  the  court,  and  prudence  would 
suggest  that  it  should  appear  that  leave  was  obtained.  If  the 
petition  is  insufficient  as  to  facts,  the  objection  can  be  taken  at 
any  time.' 

I  4606.  Commamoemtnt  of  complaint  by  intervenor. 

Form  No,  1107. 

[Title.] 
Now  comes  R.  S.,  and  by  leave  of  the  court  first  had  and  ob- 
tained, files  this  as  his  complaint  in  intervention  in  the  above- 
entitled  cause,  and  as  the  grounds  of  his  intervention  alleges 
[state  facts  showing  the  right  to  intervene,  and  set  forth  cause 
of  action  or  defense  as  in  ordinary  complaint  or  answer]. 

[Demand  fob  Belief.]  [Vbbifioation.] 

S  4509.  Order   allowing   intervention. 

Form  No.  1108. 

The  foregoing  complaint  in  intervention  having  been  this  day 
presented  to  me  in  open  court,  and  leave  asked  to  file  the  same 
by  E.  F.,  attorney  for  R.  S.,  the  intervenor  named  therein,  it 
appearing  that  good  cause  exists  therefor,  it  is  ordered  that 
leave  be  and  is  hereby  granted  to  file  the  same,  and  that  said  B. 
S.  be  permitted  to  intervene  in  said  cause.* 

[Date.]  [Signatube  of  Judge.] 

I  4510.  Appeal.  The  right  of  an  intervenor  to  take  an  ap- 
peal is  immediate  upon  the  sustaining  of  an  objection,  by  de- 
murrer, to  his  right  to  intervene.*  If  pleadings  in  intervention 
are  filed  in  the  court  below  without  objection,  and  the  parties 
go  to  trial  without  objecting,  they  can  not  afterwards  on  appeal 
raise  the  objection  that  it  was  irregular  and  erroneous  to  permit 
an  intervention.* 

I  4511.  AMlgnaaa.  An  assignee  pendente  lite  of  part  of  the 
Bubject-matter  of  the  controversy  may  be  brought  in.''  An  as- 
signee in  bankruptcy  or  insolvency,  but  only  on  his  own  appli- 

«  Harlan  v.  Eureka  M.  Co.,  10  Nev.  92. 

4  The  above  form  Is  drawn  to  be  appended  to  the  complaint  In 
intervention,  but  the  order  may  be  entered  as  a  miifute  order,  In 
which  case  it  can  be  modified  accordingly. 

B  Stich  V.  Dickinson,  Goldner  Intervener,  38  Cal.  606:  see  Henry 
T.  Insurance  Co.,  16  Col.  179. 

«  McKenty  v.  Gladwin.  10  Cal.  227;  Smith  v.  Penny,  44  id.  1(J1. 

7  McGown  V.  Leavenworth,  2  B.  D.  Smith,  24. 


§  4512  COLLATERAL  PB0CEEDING8.  14:8 

cation,^  and  an  as&igaee  applying  to  be  made  defendant  in  an 
action  for  converBion  of  property,  muBt  show  some  right  thereto.* 
If  the  owner  of  a  claim  assigns  it  absolutely,  retaining,  however, 
an  interest  in  it,  he  may  intervene  to  protect  his  interest  in  an 
action  brought  by  the  assignee  to  collect  the  same,  and  if  he 
does  not  intervene,  he  is  bound  by  the  judgment.**^  Where  par- 
ties succeed  to  the  interest  of  the  defendant  in  the  premises, 
after  the  commencement  of  the  action,  and  before  answer  filed, 
they  may  be  allowed  to  defend.** 

I  4512.  Attaclmient  suits  In  an  attachment  suit,  judgment 
creditors  of  defendant  may  intervene  to  set  aside  the  attachment, 
because  void  as  to  them.**  In  an  action  to  recover  money  on 
which  an  attachment  has  been  issued  and  levied  upon  property 
of  the  defendant,  a  subsequent  attaching  creditor  may  intervene 
at  any  time  before  the  entry  of  judgment,  for  the  purpose  of 
contesting  the  validity  of  the  first  attachment.**  And  the  al- 
legations in  the  pleading,  on  the  part  of  the  intervener,  travers- 
ing the  complaint,  have  the  same  effect  as  denials  in  the  answer, 
and  require  affirmative  proof  by  the  plaintiff  of  hid  cause  of 
action,  in  default  of  which  the  intervenor  will  have  judgment  in 
his  favor.**  Subsequent  attaching  creditors  may  intervene  in 
a  suit  of  the  prior  attaching  creditor  and  the  common  debtor, 
when  they  allege  that  there  is  nothing  due  to  said  first  creditor, 
and  that  the  object  is  to  hinder,  delay,  and  defraud  other 
creditors.*'  The  interveners  become  defendants,  and  b&  they 
allege  that  the  plaintiff  is  not  entitled  to  recover,  it  amounts  to 
a  denial  of  the  facts  set  forth  in  the  complaint,  and  consequently 

• 

s  Cleveland  v.  Boemm.  3  Abb.  Pr.  294.  An  assl^ee  for  the  bene- 
fit of  creditors,  in  the  absence  of  peculiar  facts,  has  no  such  interest 
in  the  "  matter  In  litigation  "  as  entitles  him  to  Intervene  to  defend 
a  purely  personal  action  against  his  assignor.  McGlurg  v.  State 
Bindery  Co.,  3  B.  Dak.  362;  44  Am.  St.  Rep.  799:  and  see  Meyer  v. 
Black,  4  N.  Mex.  190. 

•  GuntJber  v.  Greenfield,  8  Abb.  Pr.  fN.  &)  19r. 

10  Oradwohl  v.  Harris,  29  Cal.  150. 

n  McFadden  v.  Wallace,  38  Cal.  51. 

12  DavlB  V.  Eppinger,  18  Cal.  378:  79  Am.  Dec.  184;  also,  Kimball 
v.  RichardBOl^Kirabali  Co.,  Ill  Cal.  386;  Hawes  v.  Clement  64  Wis. 
152:  Tim  v.  Smith.  93  N.  Y.  87:  Goodbar  v.  National  Bank,  78  Tex. 
461. 

i«  Speyer  v.  Thmels.  21  Cal.  280;  81  Am.  Dec.  157. 

14  Id. 

IB  Speyer  ▼.  Ihmels,  21  Cal.  280;  81  Am.  Dec.  157. 
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the  anus  probandi  is  on  the  plaintiff;  and  if  he  fails  to  prove  his 
case^  even  though  the  real  defendants  have  made  default,  judg- 
ment will  be  given  in  favor  of  the  interveners  against  him,  and 
in  his  favor  against  the  real  defendants.^^  Where  a  subsequent 
attaching  creditor  has  his  attachment  levied  on  the  property 
previously  levied  on  by  a  prior  attaching  creditor,  he  is  entitled 
to  intervene  in  the  action  between  the  first  attaching  creditor 
and  the  defendant,  if  the  first  attachment  was  fraudulently  pro- 
cured, and  the  common  debtor  has  not  sufi&cient  property  to 
pay  both  claims.*^ 

S  4613.  DismlMal.  Where  plaintiffs  brought  suit  to  fore- 
close a  lien,  and  other  parties  intervened  as  lien  claimants,  and 
after  an  appearance  by  the  defendants  plaintiff  filed  a  dismissal 
of  the  suit^  it  was  held  that  the  dismissal  could  not  affect  the 
rights  of  the  interveners,  and  they  had  a  right  to  an  adjudi- 
cation as  between  themselves  and  the  defendants.^^  Nonsuit 
of  plaintiff  is  not  a  dismissal  as  to  an  intervener,  whose  inter- 
vention defendant  has  answered.^®  A  motion  to  dismiss  an  in- 
tervention should  point  out  the  precise  ground  on  which  it  is 
made.^ 

f  4514.  Ejectment.  In  ejectment,  a  person  who  is  no  way 
connected  with  the  right  of  possession  asserted  by  the  plain- 
tiff or  the  defendant,  but,  on  the  contrary,  alleges  title  in  him- 
self paramount  to  both,  can  not  intervene.**  If,  however, 
plaintiff  and  the  intervener  agree  upon  the  facts,  and  stipulate 
that  the  claim  of  the  intervener  shall  be  determined  upon  the 
legal  effect  of  the  stipulated  facts,  plaintiff  can  not  afterwards 
object  that  the  case  is  not  a  proper  one  for  intervention." 

S  4516.  Foreclosure.  A  simple  contract  creditor  of  a  common 
debtor  can  not  intervene  in  a  foreclosure  suit.  But  judgment 
creditors,  being  as  such  subsequent  incumbrancers,  may  inter- 
vene; and  a  court  may  order  them  to  be  made  parties,  probably 

i«  Speyer  v.  Ihmels,  21  Cal.  280;  81  Am.  Dec.  157. 

17  Ck>gblll  V.  Marks,  28  Cal.  873;  but  see  Dixey  v.  Pollock,  8  ML 
570. 

IS  Elliott  V.  Ivers,  6  Nev.  287. 

i«  Poehlmann  v.  Kennedy,  48  Gal.  201. 

»Id. 

21  Porter  v.  Garrisslno,  51  GaL  QBO;  and  see  Rosecrans  r.  WSm^ 
TTorth,  52  id.  500.  Intervention  by  landlord  In  ejectment  agatawt 
tenant  in  pomesiilon.    See  Heay  v.  Butler,  60  OaL  072. 

S9  Donner  ▼.  Palmer,  51  Cal.  020. 
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by  an  amendinent  of  the  complaint  as  the  better  course^  or  on 
petition  of  intervention.^  In  a  suit  on  a  note  and  mortgage, 
where  creditors  of  the  defendant  intervened,  alleging  the  note 
and  mortgage  to  be  fraudulent  as  against  them,  the  intervenors 
can  not  prevent  a  judgment  for  plaintiff  against  defendant. 
The  most  they  can  claim  is  protection  against  the  enforce- 
ment of  the  judgment  to  their  prejudice.**  In  an  action  to 
foreclose  a  mortgage  upon  property  claimed  as  a  homestead,  the 
wife  should  be  allowed  to  intervene." 

§  4516.  Interest  of  parties.  The  interest  which  entitles  a 
person  to  intervene  in  a  suit  between  other  parties  must  be  in 
the  matter  in  litigation,  and  of  such  a  direct  and  immediate 
character  that  the  intervener  will  either  gain  or  lose  by  the  di- 
rect legal  operation  and  effect  of  the  judgment.  It  must  be  that 
created  by  a  claim  to  the  demand,  or  some  part  thereof,  in  suit, 
or  a  claim  to  or  lien  upon  the  property,  or  some  part  thereof, 
which  is  the  subject  of  litigation.*  To  authorize  an  interven- 
tion, therefore,  the  interest  must  be  that  created  by  a  claim  to 
the  demand,  or  some  part  thereof,  in  suit  or  a  claim  to  or  lien 
upon  the  property,  or  some  part  thereof,  which  is  the  subject  of 
litigation.^ 

23  Horn  V.  Volcano  Water  Co.,  13  Cal.  62;  73  Am.  Dec.  56d. 

24  Id.;  compare  Henry  v.  Insurance  Co..  16  Col.  179. 

2s  Sargent  v.  Wilson,  5  Cal.  504;  Marks  v.  Marsh,  9  id.  96;  Moss  v. 
Warner,  10  id.  296;  Mabury  v.  Ruiz,  58  id.  11. 

28  Horn  V.  Volcano  Water  Co.,  13  Cal.  62;  73  Am.  Dec.  569.;  Harlan 
V.  Eureka  M.  Co.,  10  Nev.  92;  Henry  v.  Insurance  Co.,  16  Col.  179; 
and  see  Wood  t.  Water  Works  Co.,  20  id.  253,  266. 

27  Horn  V.  Volcano  Water  Co.,  13  Cal.  70;  73  Am.  Dec.  669;  cited 
in  Stlch  T.  Dickinson,  38  Cal.  608;  Brooks  v.  Hager,  5  id.  281;  Tetser 
▼.  Toung,  3  S.  Dak.  268.  In  an  action  by  the  holder  of  a  chattel 
mortgage  against  the  mortgagor  for  the  possession  of  the  mort- 
gaged property*  a  mere  Judgment  creditor,  without  Hen  by  leyy 
of  execution  or  .attachment,  is  not  entitled  to  intervene  for  the 
purpose  of  showing  the  mortgage  paid  or  fraudulent  Id.;  and  see 
Bennett  v.  Whitcomb,  25  Minn.  148.  Intervention  proceedings  are 
to  be  liberally  construed,  with  the  view  to  assist  parties  in  obtain- 
ing justice.  And  in  determining  whether  a  party  is  entitled  to 
intervenei,  the  averments  of  the  petition,  so  far  as  they  are  well 
pleaded  and  not  denied,  are  to  be  taken  as  true.  Henry  v.  Insurance 
Co.,  16  Col.  179.  So,  it  is  within  the  discretion  of  the  trial  court 
to  allow  an  intervenor  to  amend  his  complaint  at  the  trial  to  con- 
form to  the  proofs,  and  it  is  not  error  to  allow  such  amendment. 
Ward  V.  Waterman^  85  Cal.  491;  and  see  MaJ<Nr8  ▼.  Taussig,  20  Col. 
44. 
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§  4517.  Xedianic's  li«n.  In  a  Buit  to  enforce  a  mechanic's 
lien  on  a  ditch,  a  mortgagor  of  the  ditch  subsequent  to  the  lien 
has  no  absolute  right  of  intervention.  And  when  the  suit  had 
been  pending  some  time,  and  the  application  to  intervene  was 
made  just  as  plaintiff  was  taking  judgment,  the  application  was 
properly  refused.^  The  filing  of  an  intervention  in  an  action  to 
foreclose  a  mechanic's  lien  within  the  prescribed  statutory  time, 
and  becoming  parties  to  the  suit  during  the  existence  of  the 
lien,  is  the  same  as  commencing  an  original  action.*^ 

§  4518.  ironciiit.  Where  the  intervener  claims  an  interest 
adverse  to  both  plaintiff  and  defendant;  and  plaintiff  answers 
the  intervention  raising  material  isaues,  his  right  to  be  heard 
thereon  is  not  affected  by  nonsuit  granted  on  motion  of  defend- 
ant. Th^  action  is  still  pending  as  to  such  issues^  and  should  be 
tried,  not  dismissed.^ 

fi  4519.  Ordering  In  mtemataj  parties.  When  a  complete  de- 
termination of  the  controversy  can  not  be  had  without  the  pres- 
ence of  other  parties,  the  court  must  order  them  to  be  brought 
in.  And  when,  in  an  action  for  the  recovery  of  real  or  per- 
sonal property,  a  person  not  a  party  to  the  action,  but  having  an 
interest  in  the  subject  thereof,  makes  application  to  the  court 
to  be  made  a  party,  it  may  order  him  to  be  brought  in  by  the 
proper  amendment.^^  The  court  may,  on  its  own  motion,  order 
in  necessary  parties;*^  but  will  not,  on  motion  of  defendant 
and  against  the  will  of  plaintiff,  bring  in  other  parties  unless 
their  presence  is  necessary."®  And  if  the  plaintiff  chooses  to 
waive  any  relief  which  would  render  the  presence  of  other  par- 
ties necessary,  and  take  judgment  for  that  only  to  which  he  is 
entitled  as  against  defendants  already  in  court,  and  as  to  which 
a  complete  determination  can  be  had,  the  court  may  award  the 

28  Hooker  v.  Kelley,  14  Cal.  164. 

»  Mars  V.  McKay,  14  Cal.  127. 

30  Poehlmann  v.  Kennedy,  48  Cal.  201. 

81  Cal.  Code  Civ.  Pro.,  f  389;  see,  also,  N.  T.  Oddev  |  462;  and 
Stats.  Oregon,  I  40;  1  Van  Santv.  Bq.  Pr.  121. 

82  Settembre  v.  Putnam,  30  Cal.  490;  see,  also.  Grain  v.  Aldrlch, 
38  Id.  514;  99  Am.  Deo.  423. 

83  Sawyer  v.  Chambers,  11  Abb.  Pr.  110.  If  a  court  on  the  trial 
makes  an  order  that  certain  persons  be  permitted  to  appear  and 
answer  on  the  erroneous  supposition  that  they  are  necessary  parties, 
anoh  perfM>nii  are  not  Intervenoni.  and  do  not  become  parties  to  the 
action.    Chace  v.  Bvoy,  68  Cal.  848»  866. 
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latter  relief  without  the  addition  of  other  partiea."  The  phrase 
"  when  a  complete  determination,"  etc.,  means  that  there  are 
persons  not  parties  whose  rights  must  be  ascertained  and  settled 
before  the  rights  of  the  parties  to  the  suit  can  be  determined.**^ 
As  a  court  of  equity  will  not  permit  litigation  by  piecemeal,  and 
as  the  whole  subject-matter  and  all  the  parties  should  be  before 
it,  to  determine  once  and  forever  their  respective  claims,  the 
court  will  order  them  to  be  brought  in.^  And  it  is  the  impera- 
tive duty  of  the  court  in  such  case  to  order  the  parties  in,*^  al- 
though such  parties  be  nonresidents!^ 

fi  4520.  Specific  performance.  In  an  action  against  several 
for  a  specific  performance  of  their  joint  contract  to  purchase 
real  estate  of  the  plaintiff,  and  secure  a  part  of  the  price  by 
their  bond  and  mortgage,  the  court  will  not  proceed  unless  all 
parties  are  in.^ 

fi  4621.  Sureties.  Sureties  may  be  let  in  to  defend  upon 
prcper  application,  in  the  place  of  their  principal.**^  But  if  a 
party  who  has  given  a  bond  of  indemnity  to  a  sheriff  takes 
charge  of  the  defense  in  an  action  against  the  sheriff  and  defends 
it  by  his  own  attorney,  though  done  in  the  sheriff's  name,  the 
judgment  against  the  sheriff  is  conclusive  against  the  party 
giving  the  bond;  as  he  might  have  intervened  and  defended  as 
party  to  the  record,  had  he  so  chosen,  and  did  as  a  party  in 
interest.** 

S  4522.  Tax.  A.  &  Co.  having  on  general  deposit  with  B. 
&  Co.  seventy-five  thousand  dollars,  a  tax  for  county  purposes 
was  levied  thereon,  and  payment  demanded  of  both  A.  &  Co. 

M  Settembre  v.  Putnam,  supra^ 
8B  McMahon  v.  AUen,  12  How.  Pr.  39. 

M  Wilson  V.  Lassen,  5  Oal.  114;  Ord  v.  McKee^  id.  615;  Shav6r  v. 
Bralnard,  29  Barb.  25. 

87  TonneUe  v.  HaU,  3  Abb.  Pr.  205;  Davis  v.  Mayor  of  New  York, 
2  Duer,  663;  but  see  S.  C,  14  N.  Y.  506. 

88  Sturtevant  v.  Brewer,  17  How.  Pr.  571;  ».  O.,  9  Abb.  Pr.  414. 
8»  Powell  V.  Pinch,  5  Duer,  666. 

40  Jewett  V.  Crane,  13  Abb.  Pr.  97;  35  Barb.  208. 

41  Dutll  V.  Pacheco,  21  Cal.  441;  82  Am.  Dec.  749.  The  sureties  of 
a  defendant,  in  an  action  of  replevin,  upon  an  undertaking  Riven  to 
effect  a  retnm  of  the  property  in  controversy  to  the  defendant  pend- 
Ini?  the  action,  have  an  interest  In  the  action  which  entitles  them 
to  Intervene  If  the  defendant  Is  Insolvent  and  the  action  is  not  beings 
defended  In  good  faith.    Cobnm  v.  Smart,  53  CaL  742l 
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aikd  B.  &  Co.;  it  wba  held  that  the  county  might  intervene  in  an 
action  concerning  the  money  to  recover  said  tax.^ 

§  4528.  Who  may  intervoiA.  Where  one  tenant  in  common 
sues  to  recover  possession  of  the  premises^  and  the  damages 
sustained  by  the  ouster,  his  cotenants  can  not  intervene.*®  Per- 
sons who  ought  to  have  been  joined  as  parties^  but  who  were 
not,  may  apply  to  come  in,  and  if-  there  are  no  laches  on  their 
part,  may  apply  to  come  in  at  any  time  before  final  judgment.** 
A  judgment  creditor  of  a  deceased  person  is  not  entitled  to  be 
made  a  party  to  a  suit  in  partition  between  his  heirs  and  those 
entitled  to  his  real  property.**^  Where  a  man  brought'  suit  to 
annul  a  second  marriage  on  the  ground  that  he  had  a  former 
wife  living,  and  obtained  a  decree  for  want  of  an  answer,  and 
then  married  a  third  wife;  and  subsequently  the  second  wife 
opened  the  judgment  against  her  marriage  on  the  ground  of 
fraud;  and  then  the  third  wife  was  allowed  to  intervene,  and  she 
put  in  an  answer  alleging  the  invalidity  of  both  former  mar- 
riages and  the  validity  of  her  own;  it  was  held  that  both  such 
former  marriages  could  not  be  adjudged  void  without  an  amend- 
ment to  the  complaint.** 

fi  4524.  Order  to  bring  In  naoesMry  parties,  without  motion. 

Form  No.  1109, 

[Title.] 

I.  This  cause  coming  on  to  be  tried,  and  it  appearing  to  the 
court  that  S.  T.  is  a  necessary  party  to  a  complete  determina- 
tion of  the  controversy: 

II.  It  is  ordered  that  the  summons  and  complaint  in  this 
action  be  amended  by  the  addition  of  S.  T.  aa  a  defendant 
therein;  that  the  plaintiflE  cause  the  said  S.  T.  to  be  duly  served 
with  a  copy  of  the  said  summons  and   complaint,  further 

amended  as  he  may  be  advised,  within days  from 

the  date  of  this  order;  that  the  said  S.  T.  have 

days  to  answer  the  complaint,  after  such  service;  and  that  the 
trial  of  this  cause  be  postponed  until  the  expiration  of  said 
days  allowed  the  said  S.  T.  to  answer  as  aforesaid. 

42  Tuba  Co,  v.  Adams,  7  Gal.  37. 

48i>onner  v.  Palmer.  Bradley  Intervener,  Cal.  Snp.  Ot,  October 
term,  1867  (not  reported). 
44  Hnbbard  v.  Eames,  22  Barb.  607. 
46  Waring  v.  Waring,  3  Abb.  Pr.  246. 
4«  An<m.,  15  Abb.  Pr.  (N.  S.)  171. 
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§  4524a.  Intervention  —  miflcellaneoiui  cases  —  pleading.     The 

denial  of  a  petition  to  intervene  in  an  action  to  establish  a  trust 
in  certain  real  estate  in  favor  of  the  plaintiff,  by  one  claiming 
the  legal  title  to  and  possession  of  a  certain  portion  of  the 
promises  involved,  is  not  erroneous,  where  it  does  not  appear 
that  the  rights  or  remedies  of  the  intervenor  could  be  affected 
by  a  judgment  between  the  parties  to  the  suit.*''  In  an  action  of 
accounting  between  partners,  firm  creditors  may  join  in  an  in- 
tervention for  the  purpose  of  sharing  in  a  fund  in  the  hands  of 
one  of  the  partners,  resulting  from  a  fraudulent  sale  by  him  of 
the  firm  property .**  So,  a  mortgagee  of  personal  property  who 
is  entitled  by  the  terms  of  his  mortgage  to  immediate  posses- 
sion may  intervene  in  an  action  by  a  third  person  against  the 

mortgagor  to  recover  the  specific  property,  and  his  right  to  in- 
tervene is  not  affected  by  the  plaintiff  taking  possession  of  the 

property  at  the  commencement  of  the  action  on  giving  a  bond 
as  the  statute  provides.*^  In  an  action  for  damages  for  trespass 
alleged  to  have  been  committed  by  the  defendant  in  entering 
upon  the  plaintiff's  land,  and  constructing  and  using  a  roadway 
across  the  same,  one  claiming  a  grant  of  a  right  of  way  over 
the  land  from  the  plaintiff,  and  who  shows  himself  to  be  the  real 
party  in  interest,  and  the  one  by  whose  order,  and  in  whose 
employment  the  acts  complained  of  were  done,  has  the  right  to 
intervene.*^  In  an  action  by  one  of  two  water  companies  claim- 
ing the  exclusive  privilege  of  supplying  water  to  a  certain  town 
tind  its  inhabitants,  a  temporary  injunction  was  granted  restrain- 
ing the  other  company  from  supplying  the  water  —  and  it  was 
held  that  certain  residents  of  the  town,  under  the  facts  and  cir- 
cumstances set  forth  in  their  petition,  were  entitled  to  intervene 
and  become  parties  for  the  purpose  of  contesting  the  exclusive 
privilege  asserted  by  the  plaintiff  company .•^  Where  the  whole 
complaint  in  intervention  is  not  set  out  in  the  record,  it  will  be 
presumed  upon  appeal  that  a  demurrer  thereto  was  properly 
overruled.**^  All  the  averments  of  an  answer  to  a  complaint  in 
intervention  must  be  considered  as  denied  by  the  intervener.** 

47  Curtis  V.  Lathrop,  12  Cd.  169;  compare  Coffey  v.  Greenfield, 
65  Oal.  S82;  Ward  v.  Waterman,  85  id.  488. 

48  Groc;8lDl  v.  Perazzo.  66  Cal.  545. 

49  Martin  v.  Thompson,  63  Cal.  3. 

50  Robinson  v.  Crescent  City,  etc.,  Co.,  93  Cal.  316. 
M  Wood  V.  Water  Works  Co.,  20  Col.  253. 

P2  Kimball  v.  Richardson-Kimball  Co.,  Ill  Cal.  386. 
S3  Pearson  v.  Creed,  78  Cal.  144. 
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§  4526.  IntOTplMulir.  A  defendant  against  whom  an  action 
ia  pending  upon  a  contract^  or  for  specific  personal  property, 
may  at  any  time  before  answer,  upon  affidavit  that  a  person  not 
a  party  to  the  action  makes  against  him,  and  without  any  col- 
lusion with  him,  a  demand  upon  the  same  contract  or  tor  the 
same  property^  upon  notice  to  such  person  and  the  adyerse 
party,  apply  to  the  court  for  an  order  to  substitute  such  person 
in  his  place,  and  discharge  him  from  liability  to  either  party, 
on  his  depositing  in  court  the  amount  claimed  on  the  contract, 
or  deliyering  the  property  or  its  value  to  such  person  as  the 
court  may  direct;  and  the  court  may,  in  its  discretion,  make 
the  order .^  The  granting  of  the  order  is  within  the  discretion 
of  the  court.^  But  it  should  not  be  granted  where  the  action 
is  for  the  price  of  goods  sold,  on  the  ground  that  a  third  person 
claimed  to  be  the  owner  of  the  goods,^  even  though  such  third 
person  claimed  that  the  goods  had  been  procured  from  him  by 
fraud.^''  But  where  defendant  alleged  that  he  had  been  sued 
by  a  third  person,  claiming  that  the  plaintiff  sold  the  goods  as 
his  agents  whereas  the  plaintiff  claimed  that  he  sold  them  in 
his  0^11  right,  it  was  held  a  proper  ease  to  order  that  defendant 
be  discharged  on  paying  the  money  into  court,  and  that  such 
third  person  be  substituted  as  defendant.^ 

M  Cal.  Code  Olv.  Pro..  |  386;  N.  Y.  Coda,  S  820. 

BB  Barry  v.  Mutual  Life  Ins.  Go.  of  N.  T..  53  N.  Y.  586. 

M  Sherman  v.  Partridge,  4  Duer,  646. 

»T  Trigg  V.  Hlta,  17  Abb.  Pr.  436. 

6S  Johnston  v.  Lewis,  4  Abb.  Pr.  (N.  S.)  150.  An  Interpleader  will 
be  sustained  whenever  it  is  necessary  for  the  protection  of  a  per- 
son, from  whom  several  others  claim  legally  or  equitably  the  same 
thing,  debt,  or  duty,  but  who  has  incurred  no  independent  liability 
to  any  of  them,  and  does  not  himself  claim  an  intereRt  In  the  matter. 
He  must  occupy  the  place  of  a  mere  stakeholder.  Pflster  v.  Wade, 
56  Cal.  43;  Pope  v.  Ames.  20  Oreg.  199;  De  Zouche  v.  Garrison,  140 
Penn.  St  430;  Clarlc  v.  Mosher,  107  N.  Y.  118;  1  Am.  St.  Rep.  798; 
Baltimore,  etc.,  R.  XL  Co.  v.  Arthur,  90  N.  Y.  234.  It  seems,  that 
the  material  allegations  in  a  complaint  in  an  action  of  interpleader 
are,  that  two  or  more  persons  have  preferred  a  claim  against  the 
plaintiff;  that  they  claim  the  same  thing;  that  the  plaintiff  has  no 
beneficial  interest  in  the  thing  claimed:  and,  that  he  can  not  deter- 
mine without  hazard  to  himself  to  which  of  the  defendants  the 
thing  belongs.  Crane  v.  McDonald,  118  N.  Y.  648;  and  see  Dorn  v. 
Fox,  61  id.  268;  Stone  v.  Reed,  152  Mass.  179;  North  Pacific  Lum- 
ber Co.  V.  Lang,  28  Oreg.  246. 
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§  4526.  AffidaTit  in  action  to  recover  money. 

form  No.  mo, 

[Title.] 

[Venue.J 

C.  D.,  being  duly  swjorn,  deposes  and  says: 

I.  That  he  is  the  defendant  in  the  above-entitled  action. 

II.  That  the  said  action  has  been  commenced  and  is  now 
pending  in  this  courts  against  the  above-named  defendant,  on 
a  contract;  and  that  the  said  defendant  has  not  yet  answered 
therein,  and  his  time  to  do  so  does  not  expire  until  the 

day  of ,  18 . . ,  next. 

III.  That  said  action  is  brought   to   recover  the  sum  of 

dollars,  deposited  with  said  defendant  on  or  about 

the day  of ,  18. .,  by  one  A.  B.;  and 

that  the  plaintiff  claims  to  be  entitled  to  said  moneys  so  de- 
posited, under  an  assignment  thereof  to  him  by  the  said  A.  B. 

IV.  That  on  the day  of ,  18 . . ,  one 

M.  N.  gave  to  said  defendant  notice  that  the  said  moneys  had 
been  assigned  to  him  by  A.  B.,  and  demanded  of  said  defend- 
ant that  he  pay  the  said  deposit  to  him;  which  demand  was 
made  without  any  collusion  with  the  defendant.  And  this 
deponent  further  says  that  he  is  not  acquainted  with  the  respect- 
ive merits  of  said  claims,  and  does  not  know  to  which  of  said 
parties  he  can  safely  pay  said  money;  but  hereby  offers  to  pay 
the  same  into  court,  upon  being  discharged  from  liability  to 
either  of  them,  in  order  that  said  several  claimants  may  inter- 
plead, and  settle  their  claims  between  themselves. 

[Jurat.  ]  {  Signature.  ] 

§  4527.  Affidavit  where  action  is  brought  to  recover  speeifle 
personal  property. 

Form  No,  iiii. 

[Title.] 
[Venue.] 

C.  D.,  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  the  defendant  in  the  above-entitled  action. 

II.  That  the  complaint  therein  was  served  on  him  on  the 

day  of ,  18. .,  at ,  and  no 

answer  has  yet  been  filed. 

III.  That  the  property  which  is  claimed  by  the  plaintiff 
herein  was  delivered  to  this  deponent  for  storage  by  one  0.  P.,  of 
,  subject  to  his  order. 
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IV.  That  the  same  property  is  claimed  by  on©  Q.  B.,  of 

,  under  a  written  order  of  the  said  0.  P.,  dated  on 

the   day  of   ,  18 . . ,  and  directing  its 

delivery  to  him  as  the  alleged  purchaser  thereof;  while  the 
plaintiff  herein  claims  under  a  general  assignment  of  all  the 
prcperty  of  the  said  0.  P.  to  him,  executed  by  the  said  0.  P.  on 
the  same  day. 

V.  That  the  defendant  is  ignorant  of  the  rights  of  the  re- 
spective claimants,  and  is  not  acting  in  collusion  with  either  of 
them. 

VI.  That  the  defendant  is  ready  and  willing  to  deliver  the 
aaid  property  to  &uch  person  aa  the  court  may  direct,  upon 
being  discharged  from  liability  to  either  of  the  said  claimants. 

[Jurat.]  [Signature.] 

I  4528.  Notlea  of  motioii  to  allow  party  to  Interplead. 

Form  No.  1112, 

[Title.] 

Take  notice  that  on  the  affidavit  herewith  served,  and  on  the 

complaint  herein,  the  defendant  will  move  the  court,  at  the 

courtroom  thereof,  at on  the  day  of 

,  18 . . ,  at o'clock  in  the noon, 

or  as  soon  thereafter  as  counsel  can  be  heard,  to  substitute  M.  N., 
of ,  in  his  place,  as  defendant  herein,  and  to  dis- 
charge this  defendant  from  liability  to  either  the  plaintiff  or  the 
said  M.  N.,  concerning  [designate  the  contract],  mentioned  in 
the  complaint,  upon  this  defendant's  paying  into  court  the  sum 

of dollirs,  the  amount  claimed  in  the  summons 

herein  [or  if  the  action  is  for  specific  property,  say,  concerning 
the?  property  mentioned  in  the  complaint,  upon  said  defendant's 
transferring  the  same  to  such  person  as  the  court  may  direct]; 
or  for  such  other  relief  as  may  be  just. 

[Date.]  [Signature.] 

I  4529.  Order  of  Interpleader. 

Form  No.  1113, 

On  reading  and  filing  the  affidavit  of  C.  D.,  and  upon  proof 
of  due  service  of  notice  of  this  motion,  and  on  motion  of  0.  H., 
for  C.  D.,  and  after  hearing  E.  F.  in  opposition: 

It  Ib  ordered  that  on  payment  by  the  defendant  to  the  clerk 

of  the  county  of of  the  amount  claimed  in  the 

summona  herein,  principal  and  interest,  within  five  days  from 
the  date  of  this  order,  Q.  B.  be  substituted  as  defendant  in  this 


§   4530  COLLATEfiAL  PROCEEDINGS.  158 

action  in  pla^e  of  C.  D.,  the  defendant  above  nained^  and  that 
said  C.  D.  thereupon  be  discharged  from  liability  to  either  the 
plaintiff  above  named  or  said  Q.  B.  And  it  is  further  ordered 
that  if  the  said  Q.  B.  does  not  appear  and  defend  this  action 

within days  after  service  upon  him  of  a  copy  of  this 

order^  together  with  a  copy  of  the  summons  and  complaint 
herein^  the  plaintiff  may  apply  for  an  order  that  the  money  so 
deposited  be  paid  over  to  him. 

I  4630.  Petition  by  landlord  to  be  mad«  defendant  in  action 
of  ejectni0nt« 

Form  No.  1114. 

[Title.] 

The  petition  of  M.  N.  respectfully  shows  to  this  court: 

I.  That  an  action  is  now  pending  in  this  court  by  A.  B.^ 
plaintiff,  against  C.  D.,  defendant,  for  the  recovery  of  the 

possession  of  certain  real  property,  situated  in  the  county  of 

,  and  more  particularly  described  in  the  complaint 

in  said  action;  which  action  your  petitioner  is  informed  and 
believes  is  at  issue  and  upon  the  calendar  of  this  court,  await- 
ing trial. 

II.  That  said  C.  D.  occupies  said  premises  as  tenant  of  your 
petitioner,  and  not  otherwise.  That  your  petitioner  claims  in 
good  faith  to  be  the  owner  in  fee  simple  of  said  premises  [here 
briefly  indicate  title]. 

Wherefore  your  petitioner  prays  that  he  may  be  made  a  party 
defendant  in  paid  action,  and  mav  be  allowed  to  defend  the 
same,  and  that  he  may  have  such  other  relief  as  may  be  just*^® 

[Date.]  [Signatube.] 

[Verification.] 

M  Where  a  teuant  finds  that  there  are  claimants  to  the  property^ 
he  should  file  a  bill  of  Interpleader,  making  all  the  adverse  claim- 
ante  parties  thereto,  and  oflPer  to  pay  the  rents  Into  conrt  to  abide 
the  ultimate  decision  of  the  case.  McDevitt  v.  Sullivan,  8  Cal.  502; 
McCoy  V.  Bateman,  8  Nev.  126.  In  an  action  to  determine  the  title 
or  right  of  possession  to  real  property,  which  at  the  time  of  the 
commencement  of  the  action  is  in  the  possession  of  a  tenant,  the 
landlord  may  be  Joined  as  a  party  defendant.  Cal.  Code  Civ.  Pro., 
§  379.  A  tenant  against  whom  conflicting  claims  for  rent  are  made 
may  file  a  bill  of  interpleader  against  the  several  claimants  to  de- 
termine their  respective  rights  to  the  rent,  and  in  such  action  the 
court  may  determine  the  rights  of  the  claimants  as  between  them- 
selves. Schlnter  v.  Harvey,  65  Cal.  158;  and  see  Ketcham  v.  Coal 
Co.,  88  Ind.  515. 
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f  4581.  Notice  of  motion  to  make  party  defendant. 

Form  No,  1113. 

[Title.] 
[Address.] 

Please  take  notice  that  on  the  annexed  petition^  and  on  the 
papers  on  file  in  this  action^  the  undersigned  will  move  the 

court,  at  the  courtroom  thereof,  at ,  on  the 

day  of ,  18. .,  at o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 
directing  M.  N.,  the  petitioner  above  named,  to  be  made  a  party 
defendant  in  the  action  now  pending  in  this  court  between  A. 
B.,  plaintiff,  and  C.  D.,  defendant^  and  for  such  other  relief  as 
may  be  just. 

[Date.]  [Signatxtrb.] 

fi  M88.  Order  making  third  person  a  party  defendant. 

Form  No,  1116. 
[Title.] 

On  reading  and  filing  the  petition  [or  affidavit]  of  S.  T., 

dated  the day  of ,  18 . . ,  and  proof  of 

due  service  of  notice  of  this  motion,  and  on  motion  of  E.  F. 
for  said  S.  T.,  and  after  hearing  G.  H.  in  opposition. 

It  is  ordered  that  S.  T.  be  made  a  party  defendant  in  said 
action,  and  that  the-  summons  and  complaint  be  amended  ac- 
cordingly; and  that  S.  T.  cause  notice  of  appearance  for  him- 
self herein  to  be  given  to  plaintiff*s  attorney  within 

days  from  the  entry  of  this  order,  and  a  copy  of  the  complaint 
as  amended  served  upon  his  attorney,  and  that  the  cause  there- 
upon proceed  as  if  said  S.  T.  had  been  originally  a  party  de- 
fendant therdn. 


CHAPTER  VU. 

SLPPLEMENTAL  PLEADINGS. 

f  4533.  In  general.  In  California^  ttie  plaintiff  and  defend- 
ant, respectively,  may  be  allowed,  on  motion,  to  make  a  sup- 
plemental complaint  or  answer,  alleging  facts  material  to  the 
case  occurring  after  the  former  complaint  or  answer.*  The 
New  York  Code^  permits  also  a  statement  of  facts  in  a  supple- 
mental pleading,  of  which  the  party  was  ignorant  at  the  time 
the  original  pleading  was  made.  Facts,  however,  which  existed 
at  the  commencement  of  the  action,  but  which  were  then  un- 
known to  the  pleader,  but  afterwards  came  to  his  knowledge, 
were  always  proper  to  be  alleged  in  an  amended  pleading.     The 

above  section  of  the  New  York  Code  also  includes  among  the 
matters  which  may  be  alleged  in  a  supplemental  pleading  ''  the 

judgment  or  decree  of  a  competent  court,  rendered  after 
the  commencement  of  the  action,  determining  the  matters  in  con- 
troversy, or  a  part  thereof."  Such  matters  could  doubtless  be 
pleaded  under  the  comprehensive  language  of  the  California 
Code.  In  New  York  the  party  may  have  leave  to  make  the  sup- 
[)Iemental  pleading  either  in  addition  to  his  former  pleading  or 
in  place  of  it.  In  New  York^  it  was  held  that  supplemental 
pleading  was  not  a  right,  but  depended  upon  the  discretion  of 
the  court.  By  the  amendment  of  1877,  the  words  "and  in  a 
proper  case  must "  were  inserted  in  section  544  after  the  words 
*^  tlie  court  may."  In  California,  though  the  right  may  rest  in 
tlio  discretion  of  the  court,  and  an  order  granting  or  refusing 
If  Vive  to  file  is  not  appealable,  yet  it  is  an  "  intermediate  order," 
which  may  be  reviewed  on  appeal.*  At  common  law  the  right 
of  the  defendant  to  avail  himself  of  matters  of  defense,  arising 
after  the  commencement  of  the  suit,  was  as  ample,  perhaps,  as 

1  Cal.  Code  Civ.  Pro.,  S  464.     Facts  occurring  subsequent  to  the 

« 

oominencement  of  an  action  should  be  presented  by  supplemental 
pleadings,  and  not  by  amendment  to  the  original  proceedings. 
Sylvester  v.  Jerome,  19  Col.  128. 

2  Cal.  Code  Civ.  Pro..  §  544  nS77). 

8  Medbury  v.  Swan,  46  N.  T.  200;  Holyoke  v.  Adams,  59  id.  283. 
4  Cal.  Code  Civ.  Pro.,  fi  956. 
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under  the  Code.  But  the  plaintiff  had  no  correeponding  right. 
In  courts  of  equity,  however,  the  plaintiff  could  avail  himself  of 
matters  arising  after  the  filing  of  the  bill  by  a  supplemental  bill;** 
at  law,  matters  of  defense  arising  after  the  conunencement  of 
the  suit,  but  before  plea  or  continuance  was  pleaded,  not  in  bar 
of  the  suit  generally,  but  to  the  f uri:her  maintenance  of  the  suit* 
If  the  matter  of  defense  arose  after  plea  pleaded  or  issue 
joined,  it  was  then  fmis  darrein  continuance,^  Such  plea  is  al- 
ways pleaded  by  way  of  substitution  for  the  former  plea,  on 
which  no  proceeding  is  afterwards  had,  and  may  be  either  in 
bar  of  the  further  prosecution  of  the  suit  or  in  abatementJ 
Whether  the  former  answer  is  wholly  superseded  by  a  supple- 
mental one  must  depend  on  its  form  and  the  circumstances  of 
the  case,  since  inconsistent  defenses  may  be  pleaded  under  the 
Code. 

S  4534.  Kotice  of  motton  for  Deave  to  fll«  supplM&ttiital  oom- 
-plaint. 

Form  No,  1117. 

[Title.] 

[Addbesb.] 
Please  take  notice  that  upon  the  affidavit  and  copy  of  sup- 
plemental complaint  herewith  served,  and  upon  all  the  proceed- 
ings on  file  in  this  action,  the  undersigned  will  move  the  court, 

at  the  courtroom  thereof,  at   ,  on  the 

day  of ,  18 . . ,  at  the  hour  of o'clock  in 

the noon,  or  as  soon  thereafter  as  counsel  can  be  heard, 

for  leave  to  file  and  serve  such  supplemental  complaint  in  this 
action,  and  for  such  other  relief  as  may  be  just. 

[Date.]  [Sionatubk.]* 

fi  4535.  Effect  of  supplememtal  pleading.  The  Legislature, 
in  allowing  supplemental  complaints  and  answers,  intended  to 
follow  the  former  chancery  rule,  and  thus  chose  terms  which 
import  something  additional  or  amendatory  to  what  has  gone 
before.®  It  is,  therefore,  not  allowable  to  a  defendant,  as  a 
general  rule,  without  special  permission,  to  answer  anew,  or 

5  See  Story's  Eq.  PL,  chap.  8. 

6  1  Chit  PL  689. 

7  Stephen's  PL  98. 

8  For  the  rules  as  to  forms  and  sufficiency  of  supplemental  bills, 
«ee  Chouteau  v.  Rice,  1  Minn.  106. 

»See  Slauson  v.  Bnjrlehnrt  34  Barb.  198;  De  Lisle  v.  Hunt.  86 
Hun,  620;  Hall  v.  Olney,  65  Barb.  27;  McCaslan  v.  Latimer,  17  S.  (X 
305. 
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further  the  origmal  complaint.^®  Leave  to  file  the  supplemental 
complaint  does  not  establish  the  plaintiff's  right  to  sue  for  the 
original  cause  of  action,  and  decides  nothing  as  to  the  plain- 
tiff's rights.^^  A  new  cause  of  action  can  not  be  set  up  by 
supplemental  complaint.  Matter  must  be  consistent  with  and 
in  aid  of  original  proceeding.^^  Nor  can  the  nature  of  the 
plaintiff's  claim  be  changed/*  or  the  rights  of  a  substitute  de- 
fendant enlarged,  so  as  to  enable  him  to  traverse  a  fact  sub- 
mitted by  his  predecessor." 

I  4535a.  Supplemental  complaint— leave  to  file.  A  supplemental 
complaint  is  not  an  amendment  to  a  pleading,  and  is  only  au- 
thorized for  the  purpose  of  bringing  before  the  couri;  facts  ma- 
terial to  the  case  occurring  after  the  former  complaint  or  answer, 
and  leaves  the  former  pleading  intact,  while  an  amendment  to  a 
pleading  makes  a  substituted  pleading.**  As  a  general  rule,  the 
right  to  file  a  supplemental  complaint  can  he  exercised  only 
with  reference  to  matters  which  may  be  consistent  with  and  in 
aid  of  the  case  made  by  the  original  complaint,  and  it  is  not 
allowable  to  substitute  a  new  and  independent  cause  of  action.*^ 
And  where  no  facts  material  to  the  case  occurring  after  the 
former  complaint  are  alleged  in  the  supplemental  complaint,  a 
demurrer  to  it  is  properiy  sustained.*''  Permission  to  file  a  sup- 
plemental complaint  is  in  the  discretion  of  the  couri;,  this  discre- 
tion being  so  limited  as  not  to  allow  the  substitution  of  a  new 
and  independent  cause  of  action.  But  it  is  no  objection  to  a 
supplemental  complaint  that  different  or  additional  relief  is 
asked.*^  An  order  refusing  leave  to  file  a  supplemental  com- 
plaint is  not  an  order  deemed  excepted  to  under  California  Code 
of  Civil  Procedure,  section  647,  and  such  order  can  not  be  re- 

10  Dann  v.  Baker,  12  How.  Pr.  621. 

II  Rabbins  v.  Wells,  26  How.  Pr.  15. 

12  WattRon  V.  Thibou,  17  Abb.  Pr.  184;  Cordier  v.  Oordler,  26  How. 
Pr.  187;  Holly  v.  Graf,  29  Hun.  443. 

18  Cheeseman  v.  Sturpes,  19  Abb.  Pr.  293. 

14  Forbes  v.  Waller,  25  N.  Y.  430. 

IB  GlddiDRR  V.  Land  &  Water  Co.,  109  Cal.  116.  A  motion  for  leave 
to  serve  both  an  amended  and  supplemental  complaint  can  not  be 
granted.    Oelberman  v.  Railroad  Co.,  31  Abb.  N.  C.  26B. 

lOGleason  v.  Gleason,  54  Cal.  135:  Gordon  v.  San  Diego,  108  id. 
264. 

IT  Baker  v.  Brickell.  102  Cal.  620. 

18  Jacob  V.  Lorenz,  98  Cal.  332;  see  McLennan  t.  Obmen,  75  id. 
558;  Latbam  v.  Richards,  15  Hun,  131. 
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viewed  upon  appeal  from  the  judgment  without  being  incor- 
porated in  a  bill  of  exceptions.^®  In  an  action  for  divorce  on 
the  ground  of  cruelty,  other  acta  of  cruelty  occurring  subse- 
quently to  the  commencement  of  the  action,  were  allowed  to  be 
set  up  by  supplemental  complaint*^  But  it  is  held  that  leave  to 
serve  a  supplemental  complaint  in  an  action  for  divorce  setting 
up  additional  acts  of  adultery  since  the  commencement  of  the 
action  and  joining  of  issue,  can  not  be  granted.*^ 

i  4536.  Fraud,  as  ground  for.  The  discovery  of  fraud  after 
filing  the  original  bill  against  the  assignee  of  a  debtor  may  be 
added  to  the  original  bill  by  a  supplemental  complaint,  without 
bringing  in  all  the  other  creditors.^  Where  a  simple  contract 
creditor  filed  a  bill  against  the  assignee  of  his  debtor,  not  at- 
tacking the  assignment,  and  merely  praying  for  a  distribution, 
and  the  plaintiff  subsequently  filed  a  supplemental  bill,  setting 

forth  that  in  the  meantime  he  had  become  a  judgment  creditor, 
and  attacking  the  assignment  for  fraud,  since  discovered,  and 

praying  that  it  be  set  aside,  and  that  the  moneys  in  the  hands 
of  i\^e  assignee  be  appropriated  to  plaintiff's  judgment,  it  was 
held  that  it  is  no  objection  to  the  supplemental  bill  that  it  prays 
f(»r  a  different  relief,  and  fails  to  bring  in  all  the  other  creditors 
who  are  alleged  by  the  defense  to  be  entitled  to  a  ratable  distribu- 
tion.^ The  gravamen  of  both  bills  is  the  indebtedness,  and 
every  supplemental  bill  is  enlarged  or  altered  by  every  additional 
and  pertinent  fact,  and  the  plaintiff  has  the  right  to  attack 
the  assignment  for  fraud  discovered  since  filing  his  original  bill.^ 
Material  faets  which  existed  at  the  commencement  of  the  ac- 

!•  GIddlngt  V.  Land  &  Water  Ca,  109  Cal.  lia 

aoScoland  v.  Sooland,  4  Wash.  St.  118 

a  Nelberg  v.  Nelberg,  31  Abb.  N.  C.  257;  Halsted  v.  Halsted,  26 
N.  Y.  Supp.  758:  but  compare  Blanc  v.  Blanc,  67  Hun,  384;  Kirsch  ▼. 
Kirsch,  83  Cal.  633.  Allowance  to  file  supplemental  complaint  — 
not  deemed  prejudicial.  See  McLennan  v.  Ohmen,  75  Cal.  558;  per- 
mission to  file  in  action  of  ejectment,  see  Belles  v.  Miller,  10  Wash. 
St.  259:  insufficiency  of  supplemental  complaint,  see  Davis  v.  Brick- 
son,  3  id.  654;  denial  of  permission  to  file  in  action  of  claim  and 
delivery,  see  Paulson  v.  Nunan,  72  Cal.  243.  In  an  action  for  libel, 
the  plaintiff  was  permitted  to  file  a  supplemental  complaint  setting 
np  a  publication  of  the  libel  after  the  commencement  of  the  action. 
Corbin  v.  Knapp,  5  Hun,  197. 

STruebody  v.  Jacobson,  2  Cal.  269;  Baker  v.  Bartol,  6  id.  488; 
Matoon  v.  Bder,  id.  61;  Davis  v.  Robinson,  10  id.  412. 

»  Baker  v.  Bartol,  6  Cal.  483. 

Mid. 
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tion,  but  were  not  knowa  or  discovered  by  the  party  until  after 
his  complaint  or  answer  was  filed,  are  proper  to  be  alleged  in  an: 
amended  pleading,  but  not  in  a  supplemental  pleading  in  Cali- 
fornia.    It  is  otherwise  in  New  York.^ 

§§  4537.  Motion,  when  may  be  mada  Circumfitances  occur- 
ring subsequently  to  filing  an  answer,  materially  affecting  the 
rights  of  the  respective  parties,  to  the  advantage  of  the  defend- 
ant, should  be  embodied  in  a  supplemental  answer  to  authorize 
evidence  of  them  without  the  plaintiff's  consent.^  Such  facts 
can  not  be  incorporated  with  the  original  complaint  by  an 
amendment,  without  presenting  averments  inconsistent  with  the 
date  of  the  commencement  of  the  action.^  So  when  a  female 
subsequently  marries,  her  husband  must  be  joined  with  her, 
and  this  should  be  done,  and  an  averment  of  the  marriage 
should  be  made,  by  supplemental  pleading,  and  not  by  amend- 
ment to  the  original.^  In  New  York  it  was  held  that  the  filing 
of  a  supplemental  complaint  against  the  executor  of  a  deceased 
defendant  is  a  matter  of  right,  and  that  leave  of  the  court  need 
not  and  ought  not  to  be  obtained,  though  more  than  a  yeat  has 
elapsed.^  Leave,  however,  was  refused  by  a  General  Term  of 
the  Superior  Court,  in  a  case  where  the  original  complaint  was 
fatally  defective.^^  Neither  a  purchaser  at  sheriff's  sale,  as  such, 
nor  a  redemptioner,  either  before  or  after  redemption,  nor  an 
assignee  of  the  sheriff's  certificate  of  sale,  upon  his  own  ex  parte 
motion  made  in  his  own  name,  fs  entitled  to  have  the  judgment 
upon  which  the  execution  or  order  of  sale  issued,  vacated,  and 
himself  substituted  as  plaintiff,  in  order  that  he  may  file  a 
supplemental  complaint  to  bring  in  other  parties.** 

H  4538.  May  be  amended.  A  supplemental  complaint  may 
be  once  amended  of  course,  and  a  new  cause  of  action  set  up  by 
the  amendment'^ 

25  See  N.  Y.  Code,  $  544  (1877). 

»  Van  Maren  v.  Johnson,  15  Cal.  308;  Moss  v.  Shear,  30  id.  472; 
1  Van  Santv.  PI.  378:  2  Barb.  Ch.  Pr.  635;  Stafford  v.  Hewlett,  1 
Paige  Ch.  200:  Hornfager  v.  Hornfager,  1  Code  R.  (N.  S.)  180. 

27  Van  Maren  v.  Johnson,  15  Cal.  308. 

28  Van  Maren  v.  .Tohnson,  15  Cal.  311. 

29Bom8dorff  v.  Lord,  In  re,  41  Barb.  211;  S.  C,  17  Abb.  Pr.  168; 
Roach  V.  La  Farge,  43  Barb.  616;  S.  C,  19  Abb.  Pr.  67;  see  Spears 
V.  Mayor,  etc.,  72  N.  Y.  442;  McDonald  v.  Davis,  12  Hun,  95, 

80  Bobbins  v.  Wells,  26  How.  Pr.  15;  S.  C,  18  Abb.  Pr.  191. 

81  Abadie  v.  Lobero,  36  Cal.  390. 

S2  Divine  v.  Duncan,  52  How.  Pr.  446. 
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§  4539.  Affidavit  on  motion  to  file  tupploinMital  compUiJit. 

Form  No,  iii8, 

[Title.] 
[Venue.] 
A.  B.,  being  duly  swam,  deposes  and  says: 

I.  That  he  is  the  plaintiff  in  the  above-entitled  action;  that 

said  action  was  commenced  in  this  court  on  the day 

of  ....*. ,  18. .,  by  the  filing  of  the  complaint  with  the 

clerk  of  this  court,  and  the  issuing  of  a  summons  thereon;  that 

thereafter  on  the day  of ,  18. .,  a  copy 

of  the  summons,  and  copy  of  the  complaint  therein,  was  served 
upon  the  defendant 

II.  That  the  action  is  brought  for  the  purpose  of  [state  the 
object  of  action]. 

III.  That  issue  has  been  joined  therein,  and  the  cause  is  now 
upon  the  calendar  of  this  court  for  trial. 

IV.  That  he  has  read  the  annexed  proposed  supplemental 
complaint,  and  that  the  facts  therein  stated  are  true,  of  his  own 
knowledge. 

V.  That  said  facts  did  not  come  to  the  knowledge  of  this  de- 
ponent, nor  had  he  any  information  thereof,  until  after  the 
service  of  the  original  complaint  herein,  to-wit,  on  or  about  the 
day  of ,  18 . . . 

[Jurat.]  [Signature.]'' 

I  4540.  Order  granting  teavo  to  illo  snpplamantal  complaint. 

Form  No.  iiig. 

[Title.] 
On  reading  and  filing  [designate  motion  papers],  and  on  mo- 
tion of  E.  F.,  attorney  for  the  plaintiff,  and  after  hearing  0.  H., 
attorney  for  the  defendant: 

It  is  ordered  that  the  plaintiff  have  leave  to  serve  on  defend- 
ant, within days  after  this  date,  a  copy  of  the  sup- 
plemental complaint  filed  upon  this  motion   [on  payment  of 

dollars  costs  to  the  defendant]. 

[Date.]  [Signature.] 

88  If  the  motion  has  not  been  noticed  for  hearing  promptly  upon 
the  discovery  of  the  facts,  the  af&davlt  should  excuse  the  delay  by 
Rhowlni^  why  It  was  not  made  sooner.  If  it  appear  that  the  ad- 
Terse  pnrty  has  not  been  prejudiced  by  the  delay,  the  motion  shonld 
be  granted,  though  the  excuse  be  not  satisfactory,  upon  the  princi- 
ple that  the  neglect  of  any  party,  if  not  whollv  unreasonable, 
should  not  deprive  him  of  a  legal  right  unless  injustice  to  the  other 
party  would  be  the  result 
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S  4641.  Affidavit  on  motion  to  fll«  supplomflntal  answer. 

Form  No.  ii20. 

[Title.] 
[Venue.] 
€.  D.^  being  duly  swom^  deposee  and  says  as  follows: 

I.  That  he  is  the  defendant  in  the  abovenentitled  action. 

II.  That  said  action  was  commenced  on  the day  of 

,  18. .,  that  issue  was  joined  therein  by  the  serv- 
ing and  filing  of  this  defendant's  answer,  on  the day 

of ,  18 . . ,  and  this  cause  is  now  upon  the  trial 

calendar  of  this  court. 

III.  And  this  deponent  further  says  that  this  action  ia 
brought  [here  state  purpose  of  suit];  that  since  the  joining  of 

the  issue,  to-wit,  on  the day  of ,  18. ., 

this  defendant  paid  to  the  plaintiff  the  sum  of 

dollars,  in  full  payment  of  the  note  mentioned  in  the  complaint, 
and  of  the  costs  up  to  that  day,  accrued  herein. 

[Jurat.]  [Signature.] 

I  4648.  Order  granting  leave  to  file  supplemental  answer. 

Form  No.  U2i. 

[Title.] 
On  reading  and  filing   [designate  motion  papers],  and  on 
motion  of  G.  H.,  attorney  for  defendant,  and  no  one  appearing 
in  opposition: 

It  is  ordered  that  the  defendant  be  allowed  to  file  a  aiipple- 
mental  answer  herein,  setting  up  [state  nature  oi  defense],  such 
answer  to  be  served  upon  the  attorney  for  the  plaintiff,  within 

days  from  the  entry  of  this  order. 

[Daxe.]  [Signature.]** 

f  4548.  After  reversal.  Where  the  Circuit  Court,  after  a  re- 
versal of  their  decree,  further  proceedings  being  awarded,  al- 

w  Though  not  essential.  It  Is  the  better  practice  to  prepare  and 
present  the  supplemental  answer  to  the  court  on  the  hearing  of  the 
motion,  and  to  serve  a  copy  of  the  same  with  the  notice  of  moTion. 
Insufflclent  affidavit.  See  Pollard  v.  Lathrop,  12  Col.  171.  A  Rup- 
plemental  answer,  although  presented  to  the  clerk  for  fillnp  and 
marked  as  filed,  does  not  become  a  pleading  so  as  to  constitute 
part  of  the  Judgment-roll,  until  an  order  permitting  It  to  be  filed 
has  been  obtained.  Wood  v.  Brush,  72  Cal.  224.  The  failure  of 
the  defendant  to  appear  upon  the  hearing  of  his  motion  for  leave 
to  file  a  supplemental  answer  will  be  considered  an  abandonment 
of  the  motion.    Id. 
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lowed  a  supplemental  answer^  to  bring  before  the  court  the  facta 
which  were  proper  to  be  known  before  instructions  were  given 
to  a  master  as  to  the  mode  of  settling  the  accounts,  it  was  held 
that  under  the  circumstances  this  was  proper,  and  no  objection 
could  be  taken  to  it  on  a  subsequent  appeal.* 

I  4544.  Dlscb^ge.  Evidence  of  the  discharge  of  the  debt 
sued  on,  by  transactions  subsequent  to  the  filing  of  the  answer, 
is  admissible  only  under  the  plea  of  payment  puis  darrein  con- 
tinuance.^ 

$  4545.  ForeckMore.  A  supplemental  answer  to  a  bill  of 
foreclosure  should  embrace  new  matter  discovered  subsequent 
to  the  filing  of  the  original  answer.  But  this  is  a  matter  of 
discretion  with  the  court,  who  will  not  enforce  the  rule  so  as  to 
work  injustice.'^ 

I  4546.  Judgment.  Where,  after  answer  has  been  served, 
setting  up  the  pendency  of  another  action,  judgment  has  been 
rendered  therein,  the  proper  course  to  make  evidence  of  such 
judgment  admissible  is  to  obtain  leave  to  8er\'e  a  supplemental 
answer  alleging  the  fact.^ 

S  4547.  Parties.  The  objection,  if  it  be  one,  that  there  is  a 
misjoinder  of  parties  plaintiff,  owing  to  the  matters  which  have 
occurred  pending  the  action,  must  be  taken  by  a  supplemental 
answ^er,  or  it  is  waived.** 

§  4548.  Title  acquired.  If  the  defendant  in  an  action  to  re- 
cover possession  of  real  estate  has  acquired  title  to  the  demanded 
premises  pending  the  litigation,  evidence  of  this  fact  can  not  be 
introduced,  unless  it  is  pleaded  as  a  defense  in  a  supplemental 
answer."*^  In  actions  to  recover  lands,  title  acquired  by  defend- 
ants pendente  lite^  and  other  matters  of  defense  arising  subs^ 
quent  to  the  commencement  of  the  suit,  must  be  set  up  by  a 
supplemental  answer  in  the  nature  of  a  plea  puis  darrein  con- 
tinuance.^^ 

35  Williams  V.  Glbben,  20  How.  (U.  S.)  536. 
Mjeesup  V-.  King,  4  Cal.  331. 

S7  Suydam  v.  Truesdale»  6  McLean,  459;  see  Bewick  v.  Muir,  88 
Oal.  373. 
«8N.  Y.  Code  (1877),  f  544;  Drought  v.  Curtis,  8  How.  Pr.  50. 
»  Calderwood  v.  Peyser,  31  Cal.  333. 

40  MrMInn  v.  O'Connor.  27  Cal.  246. 

41  Moss  T.  Shear,  30  Cal.  468. 
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§  4549  Title  of  plaintiff  tarminated.  The  defendant  can  not 
prove,  on  the  trial  of  an  action  of  ejectment,  for  the  purpose  of 
showing  that  plaintiff's  right  of  possession  has  terminated,  that 
since  the  action  was  commenced  plaintiff  has  conveyed  the 
land  to  another  person,  unless  the  fact  of  such  conveyance  has 
been  set  up  in  the  original  or  a  supplemental  answer.*^ 

§  4550.  When  allowed.  Where  a  defendant  haa  answered 
generally  to  a  matter  of  which  he  has  no  particular  knowledge, 
he  may  be  allowed  to  file  a  supplemental  answer  on  the  same 
subject  after  he  has  acquired  particular  information  concern- 
ing it,  and  to  introduce  into  such  answer  new  matter  which 
has  come  to  his  knowledge  since  filing  the  original  answer, 
on  furnishing  the  opposite  party  with"  the  names  of  ^  the  wit- 
nesses by  whom  he  expects  to  prove  it.^  Leave  will  not  be 
given  to  set  up  by  supplemental  answer  matter  not  constitut- 
ing a  defense.^  And  the  answer  proposed  must  be  true,  and 
must  contain  a  good  defense,  or  leave  will  be  refused;  and  its 
truth  may  be  inquired  into  on  motion.^  Leave  should  be  ob- 
tained by  motion,  on  affidavit  and  notice,  before  trial.**  Fifteen 
months*  delay  is  a  good  ground  for  refusing  leave  to  set  up  a 
discharge  in  bankruptcy.*''  But  leave  was  allowed  nine  months 
after  judgment  by  default  where  the  attome3r*8  misapprehension 
caused  the  delay.*®  Where  new  facts  amount  to  entire  satis- 
faction, it  is  the  duty  of  the  court  to  allow  the  motion  without 
reference  to  the  question  of  laches.*® 

42  Moss  V.  Shear,  30  Cal.  468;  McMinn  v.  0*Ck>nnor,  27  id.  246. 
48  Caster  v.  Wood,  1  Baldw.  280. 
44  Betz  V.  Betz,  19  Abb.  Pr.  90. 
40  Morel  v.  Garelly,  16  Abb.  Pr.  269. 

4«  Gamer  v.  Hannah,  6  Duer,  262;  see  Lyon  v.  Isett,  11  Abb.  Pr. 
<N.  S.)  353;  Hopkins  v.  Mason,  42  How.  Pr.  155. 

47  Medbury  v.  Swan,  46  N.  Y.  200. 

48  Hadley  v.  Boehm,  1  Hun,  304. 

40  Drought  V.  Ciirtlss,  8  How.  Pr.  56. 


CHAPTER  VIII. 

SUBSEQUENT  PLEADINGS. 

I  4551.  CroBB-oomplaint.  Whenever  the  defendant  seeks  af- 
firmative relief  against  any  party,  relating  to  or  depending  upon 
the  contract  or  transaction  upon  which  the  action  is  brought, 
or  affecting  the  property  to  which  the  action  relates,  he  may, 
in  addition  to  his  answer,  file  at  the  same  time,  or,  by  permis- 
sion of  the  court,  subsequently,  a  cross-complaint.  The  cross- 
complaint  must  be  ser\ed  upon  the  parties  affected  thereby,  and 
sucli  parties  may  demur  or  answer  thereto,  as  to  the  original 
complaint.*  The  line  of  distinction  between  cross-complaints 
and  counterclaims  is  not  very  clear.  New  matter,  if  it  consti- 
tutes a  defense  or  counterclaim,  may  be  pleaded  in  an  answer, 
though  the  counterclaim  must  be  distinct  from  the  answer,  and 
show  a  cause  of  action  against  the  plaintiff.^  Under  subdivi- 
sion 2  of  section  438,  California  Code  of  Civil  Procedure,  in  an 
action  arising  upon  contract,  the  counterclaim  may  be  any  other 
cause  of  action  arising  upon  contract,  and  existing  at  the  com- 
mencement of  the  action.  This  subdivision  is  wholly  distinct 
from  a  cross-complaint.  The  first  subdivision  of  section  438, 
however,  seems  to  be  very  nearly  allied  to  section  442,  relating 
to  cross-complaints.  Under  subdivision  1  of  section  438,  the 
counterclaim  may  be  "  a  cause  of  action  arising  out  of  the  trans- 
action set  forjh  in  the  complaint  as  the  foundation  of  tlie 
plaintiff's  claim,  or  connected  with  the  subject  of  the  action.'* 
The  distinction  between  counterclaims  and  cross-complaints 
would  be  of  little  importance,  were  it  not  for  the  fact  that  no 
answ^er  or  replication  is  required  to  a  counterclaim,  while  a  croos- 
coTfiplaint  must  be  answered. 

Section  442,  California  Code  of  Civil  Procedure,  was  not  em- 
braced in  the  Practice  Act,  which  preceded  it,  but  which  per- 
mitted the  subject-matter  of  a  crops-complaint  which   might 

1  Cal.  Oode  Civ.  Pro.,  f  442;  see  §  :«70,  mfe:  Harrison  v.  MoOornMok. 
69  CM.  616;  Boland  v.  Ross,  120  Mo.  208:  Pool  v.  Davis,  1.S5  Ina. 
323:  Hin  V.  Frink.  11  Wash.  Pt.  562;  Hughes  v.  Boone,  81  N.  C.  204. 

2  Qulnn  V.  Smith,  49  Cal.  165. 
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entitle  a  defendant  to  relief  against  the  plaintiff  alone^  or 
against  the  plaintiff  and  a  codefendant^  to  be  set  up  in  the  an- 
jswer.'^  Such  matter  in  an  answer  required  a  reply,  or  the  same 
was  deemed  admitted.^  So  far  as  known,  in  the  California 
practice,  prior  to  the  adoption  of  the  Code,  cross-complaints, 
as  such,  were  permitted,  in  analogy  to  the  former  cross-bill  in 
cliancery;  nor  does  this  provision  of  the  Code  materially  change 
or  enlarge  the  right  or  remedy  of  the  defendant,  except  that  it 
may  be  invoked  in  a  case  where  the  plaintiff's  cause  of  action 
is  at  law,  as  well  as  where  it  is  in  equity,  and  this  as  well  by 
virtue  of  the  general  provision  abolishing  the  distinctions  be- 
tween actions  at  law  and  suits  in  equity,  as  by  force  of  the  sec- 
tion under  consideration.  This  section  is,  therefore,  mainly  use- 
ful in  giving  a  name  to  this  particular  pleading,  and  prescribing 
the  time  and  manner  of  pleading  it,  and  for  the  underlying 
principles  we  must  look  to  the  former  practice  at  law  and  in 
equity.  Under  the  former  practice,  a  defendant  in  chancery 
could  not  pray  anything  in  his  answer,  except  to  be  dismissed 
from  the  court;  and  hence,  if  he  wished  to  pray  any  relief,  or 
if  he  sought  a  discovery,  he  was  compelled  to  file  a  bill  of  his 
own,  entitled  a  cross-bill.*^  It  would  only  lie  touching  the  mat- 
ters in  the  original  bill;*  and  whenever  it  is  brought  against 
f  cdefendants  in  a  suit,  the  complainant  must  be  named  a  de- 
fendant together  with  them.^  A  cross-bill  is  generally  consid- 
ered as  a  defense,  and  the  original  cause  and  the  cross-bill  are 
but  one  cause.  It  is  so  effectual  as  a  defense,  that  if  a  cross-bill 
is  taken  as  confessed,  it  may  be  used  as  evidence  against  the 
complainant  in  the  original  suit  on  the  hearing,  and  will  have 
tho  S8me  effect  as  if  he  had  admitted  the  facts  in  an  answer.® 

Strictly  speaking,  a  set-off  or  counterclaim  is,  not  a  defense. 
Tt  does  not  go  to  defeat  the  plaintiff's  cause  of  action,  but  when 
allowed,  the  counterclaim  or  set-off  becomes  an  equitable  pay- 
ment, and  the  opposing  claims,  so  far  as  they  equal  each  other, 
arc  deemed  satisfied,  and  but  one  judgment  is  rendered,  that 
being  for  the  difference  in  amounts,  and  in  favor  of  the  party 

3  Laws  of  1865-6,  p.  702,  $  2,  amending  §  46  of  the  Practice  Axrt 

4  Herold  v.  Smith,  34  Cal.  124. 
BRarb.  Ch.  Pr.,  book  4,  p.  126. 
«  Mltf.  Eq.  PI.  81. 

7  Cooper's  Eq.  PI.  85;  Barb.  Ch.  Pr.,  supra. 

«  White  v.  Buloid.  2  Paige  Ch.  104.  As  to  the  cases  !n  which  a 
oross-blH  will  lie.  consult  the  autJiorlties  collated  In  2  Barb.  Oh. 
Pr.,  2d  rev.  ed.,  482. 
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entitled  thereto^  whether  plaintiff  or  defendant.  If  such  bal- 
ance is  in  favor  of  the  defendant,  or,  indeed,  if  his  counter- 
claim be  allowed,  whether  greater  than  the.  plaintiff's  claim  or 
not,  the  relief  he  obtains  is  affirmative,  though  in  a  substantial 
rather  than  in  a  technical  sense.  The  same  result  is  reached  as 
though  separate  actions  had  been  prosecuted  to  final  judgment, 
and  the  judgments  were  set  off  against  each  other. 

S  4552.  DiBtinctions  between  counterclaim  and  croM-com- 
plaint.  There  are,  however,  some  distinguishing  features  be- 
tween counterclaims  arising  under  subdivision  1  of  section  438, 
and  cross-complaints  under  section  44!^  of  the  California  Code 
of  Civil  Procedure:  1.  When  the  defendant's  claim,  if  allowed, 
is  against  the  plaintiff,  and  goes  in  reduction  or  discharge  of 
The  plaintiff's  demand,  or  results  in  a  simple  money  judgment 
against  the  plaintiff,  it  is  properly  the  subject  of  a  counterclaim 
and  not  of  a  cross^complaint.  2.  If  the  relief  sought  by  a 
defendant  be  against  other  defendants,  who  are  proper  parties 
to  a  full  and  final  determination  of  the  matters  alleged«  in  the 
complaint,  or  against  the  plaintiff  and  o-ne  or.  more  of  the  de- 
fendants, it  must  be  by  cross-complaint.  3.  Though  the  relief 
sought  by  defendant  be  against  the  plaintiff  alone,  yet  if  that 
relief  can  not  result  directly  in  a  simple  money  judgment,  which 
may  be  applied  in  reduction  or  extinguishment  of  the  plain- 
tiff's claim  or  demand,  but  in  other  affirmative  relief,  as  an 
injunction,  unless  the  defendant's  right  thereto  appears  from 
the  complaint,®  or  the  cancellation  of  an  agreement  in  an  ac- 
tion to  enforce  specific  performance,**'  or  for  the  purpose,  in 
some  cases,  of  obtaining  an  equitable  set-off,"  and  generally, 
where  the  defendant  is  entitled  to  some  positive  relief,  beyond 
what  the  complainant's  bill  will  afford  him,**  a  cross-complaint 
must  be  filed.  So,  also,  a  cross-complaint  will  lie  against  a 
plaintiff  for  a  money  demand,  where  the  plaintiff  seeks  other 
and  different  relief  concerning  the  subject  of  the  action;  as 
where  the  maker  of  a  note  brings  an  action  to  cancel  it,  on  any 
grounds  entitling  him  to  such  relief,  the  payee  or  indorsee  may, 
in  addition  to  his  answer,  file  a  cross-complaint,  and  recover  a 
judgment  against  the  plaintiff  upon  the  note.     In  such  case  it  is 

«  Thursby  v.  MIUb.  1  Code  R.  83. 

10  McCrackan  v.  Ware,  8  Sandf.  688. 

11  Cartwrlght  v.  Clark,  4  Met.  104. 
i^Schwarz  v.  Seara.  Walk.  Oh.  170. 
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evident  that  if  separate  actions  had  been  brought^  several  judg- 
ments in  favor  of  the  respective  plaintiffs  could  not  have  been 
rendered;  nor  could  such  several  judgments  be  offset  against 
each  other  if  it  were  possible  to  obtain  them. 

In  New  York,  cross-complaints  are  not  provided  for  by  any 
enactment  of  the  Code.  It  neither  authorizes  nor  prohibits 
them.  A  defendant,  however,  may  have  affirmative  relief 
against  the  plaintiff  alone  if  he  claim  it  by  his  answer.^^  But 
where  a  defendant  is  entitled  to  relief  against  the  plaintiff  and 
other  defendants,  or  against  other  defendants,  a  cross-complaint 
or  cross-suit  is  necessary.^*  In  Ohio,  cross-complaints  (peti- 
tions) are  permitted,  under  section  84  of  the  Code;  but  a  formal 
pleading  seems  not  to  be  necessary.  The  defendant  may  claim 
such  relief  in  his  answer,  and  if,  on  inspection  of  the  answer, 
it  shall  be  found  to  contain  a  prayer  for  judgment,  and  the 
necessary  averments  to  show  the  defendant's  right  to  relief  un- 
der the  proceedings  instituted  against  him,  the  court  will  not 
require  the  filing  of  a  cross-petition  in  form,  but  will  treat  such 
answer  as  equivalent  to  a  petition  of  that  kind,  and  grant  what- 
ever relief  the  party  may  show  himself  entitled  to  receive."^ 
In  the  United  States  courts,  the  filing  of  a  cross-bill  without 
the  leave  of  the  court  is  an  irregularity,  and  the  same  may 
be  properlv  set  aside.*' 

§  4553.  Nature  of  relief.  The  relief  sought  by  a  cross- 
complaint,  under  section  442,  California  Code  of  Civil  Pro- 
cedure, must  be  affirmative,  and  must  relate  to  or  depend  upon 
the  contract  or  transaction  upon  which  the  action  is  brought, 
or  affect  the  property  to  which  the  action  relates.  The  lan- 
guage of  this  section  is  broader  than  subdivision  1  of  section. 
438  Under  that  section,  in  an  action  to  quiet  title  to  lands, 
the  cause  of  action  stated  in  the  complaint  was  chat  the  defend- 
ant claimed  some  estate  or  interest  in  the  premises,  of  which  the 
plaintiff  averred  himself  to  be  in  possession.     Defendant's  an- 

13  Van  Santv.  Eq.  Pr.  266. 

14  Id.  224;  Thursby  v.  Mills,  1  Code  R.  83;  Tracy  v.  New  York 
Steam  Faucet  Co.,  1  B.  D.  Smith,  349;  McGrackan  v.  Ware,  3  Sandf. 
688. 

ifi  Klonne  v.  Bradstreet,  7  Obio  St  322.  See,  also,  upon  the  sub- 
ject of  croes-complalntR,  CJode  of  Oregon,  §  71;  HiU's  Ann.  Laws  of 
Oregon  (1892),  §  301:  Arizona,  §  46;  Wash.  Ter.,  S  .58;  Idaho  Rev. 
Stat.  (1887),  §  419H;  T.yman  v.  Stanton,  40  Kan.  727;  Gregory  v. 
Bovier,  77  Cal.  121. 

16  Bronson  v.  La  Crosse  li.  R.  Co.,  2  Wall.  283. 
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swer  stated  facta  essential  to  a  complaint  in  ejeqUi^ent  agair..st 
the  plaintiff,  and  demanded  possession.  Plaintiff,  when  the 
cause  was  called  for  trial,  moved  to  dismiss  the  action,  which 
was  opposed  upon  the  ground  that  the  answer  contained  a 
counterclaim.  The  Supreme  Court  held,  upon  appeal  from  the 
order-  refusing  to  dismiss  the  action,  that  the  "  subject  of  the 
action  "  was  the  adverse  claim  or  interest  set  up  by  the  defend- 
ants, and  that  the  answer  contained  neither  a  statement  of  a 
cause  of  action  arising  out  of  the  transaction  set  forth  in  the 
complaint,  nor  one  connected  with  the  subject  of  the  action, 
in  the  sense  of  the  statute.^^  This  question  arose  under  the 
first  subdivision  of  section  581  (prior  to  the  amendment  of 
1878),  which  provides  that  the  plaintiff  may  dismiss  the  action 
at  any  time  before  trial,  upon  the  payment  of  costs,  if  a  counter- 
<^laim  has  not  been  made;  but  it  serves  to  point  a  distinction  be-> 
tween  the  words  "the  subject  of  the  action,"  in  section  438, 
and  the  words  "  or  affecting  the  property  to  which  the  action 
relates,'*  in  section  442.^®  In  special  cases,  it  may  require  con- 
sideration to  determine  correctly  whether  a  counterclaim  or  a 
<iros8-complaint  should  be  interposed.  While  the  Code  per- 
mits a  defendant  to  plead  as  many  defenses  as  he  may  have, 
even  though  they  are  not  consistent,  it  was  certainly  not  the 
intention  that  the  same  matter  should  be  pleaded  in  several 
different  ways,  all  tending  to  the  same  result.  It  may  occur, 
however,  that  facts  pleaded  in  an  answer  are  necessary  to  be 
repeated  in  a  counterclaim  or  cross-complaint,  in  order  to  the 
statement  of  the  cause  of  action  in  such  counterclaim  or  cross- 
complaint;  but  the  same  matter  or  cause  of  action  should  not 
be  pleaded  both  as  a  counterclaim  and  a  cross-complaint.  In 
New  York  it  has  been  held  that  if  a  defendant  sets  up  a  counter- 
claim in  his  answer,  and  also  files  a  cross-complaint  for  the 
same  cause  of  action,  he  may  be  compelled,  on  motion,  to  elect 
on  which  he  will  rely.**  Or  a  reference  may  be  ordered  to 
ascertain  whether  the  cross-complaint  is  for  the  same  cause  as 
the  counterclaim;  and  if  the  report  is  in  the  affirmative,  the 
plaintiff  may  have  an  order  dismissing  the  cross-action.*^ 

17  Moyle  V.  Porter.  51  Cal.  639. 

18  See,  also.  James  v.  Center,  53  Oal.  31,  where  It  was  held  that 
Jnd^rment  of  dismissal  miRht  be  entered,  notwithstanding  cross- 
complaint  filed  by  defendant. 

i»Fabrlcotti  v.  Launltz.  1  Code  B.  (N.  S.)  121;  Hammond  v.  Baker. 

Id.  105. 
»  Farmers'  Ix>an  &  Trust  Oo.  v.  Hunt,  1  Code  B.  (N.  S.)  1. 
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§  4554.  Averments.  A  cross-complaint  must  state  all  ihe 
facts  which  would  be  required  in  an  original  complaint,  to 
entitle  the  party  pleading  it  to  aflBrmative  relief,  and  it  can  not 
be  aided  by  the  averment  of  any  other  pleading  in  the  action.^^ 
To  entitle  the  defendant  to  set  up  a  claim  to  relief,  by  way  of 
cross-petition,  it  is  not  necessary  that  the  answer  should  con- 
tain a  denial  of  the  allegations  of  the  petition,  or  that  the  an- 
swer should  contain  any  statement  of  new  matter.^ 

§  4555.  Form  and  mode  of  pleading.  Under  the  Ohio  prao* 
tice,  the  cross-petition  is  or  may  be  contained  in  the  answer, 
and  it  would  seem  without  any  formal  designation  of  it  as 
Buch.^  In  California  the  usual  practice  is,  at  the  conclusion 
of  the  matter  pleaded  by  way  of  answer,  to  state,  "And  the  de- 
fendant, A.  B.,  by  way  of  cross-complaint,  against  the  plaintiff, 
alleges,"  etc.,  the  signature  of  the  attorneys  and  verification 
following  at  the  end  of  the  whole  pleading.  In  such  case  the 
verification  should  be  that  "he  has  read  the  foregoing  answer 
and  cross-complaint,  and  that  the  same  and  each  af  them  are 
true,"  etc.  The  better  mode  of  pleading  is  to  conclude  and 
verify  the  answer,  and  prepare  the  cross-complaint  as  a  separate 
pleading.  If  the  cross-complaint  seeks  relief  against  codefend- 
ants  alone,  or  against  the  plaintiff  and  one  or  more  defendants, 
it  is  eminently  proper  that  it  should  be  a  separate  pleading,  as 
it  must  be  served  on  all  the  parties  affected  by  it,  and  it  is 
not  necessary  to  serve  with  it  a  copy  of  the  answer.  When 
filed  after  the  answer,  it  must  be  by  leave  of  court,  and  should 
aver  that  it  is  so  filed,  though  that  is  not  essential,  as  it  will 
so  appear  by  the  minutes  of  the  court  It  seems  to  be  essen- 
tial that  the  name  "  cross-complaint "  be  given  to  this  pleadinf;, 
or  at  least  that  it  should  not  be  misnamed.  Where  a  defend- 
ant styled  his  pleading  a  "counterclaim,"  and  not  a  "cross- 
complaint,"  he  will  not  be  permitted  in  the  appellate  court  to- 
say  for  the  first  time  that  it  was  a  cross-complaint,  and  that  he 
was  entitled  to  a  judgment  because  its  allegations  were  not 

21  Collins  V.  Bartlett,  44  CaJ.  381;  Krelchbaum  v.  Melton,  49  Id. 
55;  Winter  v.  McMillan.  87  Id,  263;  Coulthurst  v.  Coulthurst,  58  Id. 
230;  Schelflfelln  v.  Weatherred.  19  Oreg.  172;  Murray  v.  Hobson,  lO 

Col.  66. 
a  Bradford  v.  Andrews,  20  Ohio  St  208;  5  Am.  Rep.  645. 
28Klonne  v.  Bradstreet,  7  Ohio  St  322. 
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denied.**  So  where  matters  which  are  proper  matters  of  de- 
fense are  pleaded  as  such^  they  will  be  regarded  only  in  that 
light,  notwithstanding  a  prayer  for  relief  at  the  conclusion.  To 
constitute  a  cross-complaint^  the  facts  constituting  the  cause 
of  complaint  must  be  separately  stated  as  a  cause  of  action 
against  the  plaintiff^  and  not  as  a  defense  to  the  plaintiff's  cause 
of  action.^ 

i  4566.  PartiM.  Belief,  under  a  cross-complaint,  may  be  had 
against  any  party,  or  parties,  to  the  action,  if  it  relates  to  or 
depends  upon  the  contract  or  transaction  upon  which  the  ac- 
tion is  brought,  or  .affects  the  property  to  which  the  action 
relates.^  It  is  a  general  rule  that  a  cross-bill  can  not  be  filed 
by  any  person  not  a  party  to  the  original  suit,  yet  it  has  been 
held  that  a  purchaser  pendente  lite  from  a  party  to  the  suit  is  a 
privy,  and  may  file  a  bill  in  the  nature  of  a  cross-bill,  to  make 

himself  a  party  to  the  suit,  so  as  to  have  his  rights  protected.*' 
It  is  said,however,  in  Shields  v.  Barrow,  17  How.  (U.  S.)  45,  that 
new  parties  can  not  be  introduced  into  a  cause  by  a  cross-bill. 
The  liberal  provisions  of  the  Codes  in  regard  to  new  parties, 
substitution  of  parties,  and  intervention  will  in  most  cases  re- 
move all  difficulties  in  regard  to  proper  parties  to  a  cross- 
complaint.  In  analogy  to  relief  prayed  by  the  plaintiff  in  his 
complaint,  which  will  be  refused  unless  proper  parties  are 
made,  a  cross-complaint  will  not  be  entertained  where  the  relief 
sought  would  affect  the  rights  of  persons  not  made  parties 
toit.» 

a*  McAbee  v.  Randall,  41  Cal.  137;  compare  Holmes  v.  Rlchet,  56 
id.  307;  Gregory  v.  Bovier,  77  id.  121.  If  a  defendant  has  a  cause 
of  cross-complaint,  and  wishes  affirmative  relief,  bis  pleading  should 
show  distinctly  that  it  was  intended  as  a  cross-complaint.  If  it 
commences  as  follows:  "And  for  a  further  and  separate  answer 
and  defense  to  said  action,  defendant  avers,  by  way  of  cross-com- 
plaint," the  pleading  will  be  construed  against  the  pleader,  and  as 
against  him  it  will  be  treated  as  an  answer  merely.  Shaln  v.  Belvin, 
79  Cal.  262;  Goldman  v.  Bashore,  80  id.  146.  Instead  of  setting  up 
separate  rights  in  the  form  of  two  cross-complaints  they  should  be 
stated  separately  in  one  cross-complaint  to  avoid  confusion.  Van 
Bibber  v.  Hilton,  84  Cal.  585. 

2B  Doyle  V.  Franklin,  40  Cal.  110;  and  see  Blum  v.  Bol>ertson,  24 
id.  141;  Jones  v.  Jones,  38  id.  585. 

M  Cal.  Code  Civ.  Pro..  §  442. 

27  Whitbeck  v.  Edgar,  2  Barb.  Ch.  106;  Jones  v.  Smith,  14  III.  229. 

»Blbb  V.  Wilson.  31  Miss.  624.    The  defendant  may.  by  his  cross-. 
complaint,  bring  in  whatever  parties  are  necessary  to  a  determina- 
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§  4567.  Service  of.  Section  442,  California  Code  of  Civil 
Procedure,  provides  that  "  the  cross-complaint  must  be  served 
upon  the  parties  affected  thereby/*^  Section  1015  provides 
that  in  all  cases  where  a  party  has  an  attorney  in  the  action  or 
proceeding,  the  service  of  papers,  when  required,  must  be  upon 
the  attorneys,  instead  of  the  party,  except  of  subpoenas,  of  writs, 
and  other  process  issued  in  the  suit,  and  of  papers  to  bring  him 
into  contempt. 

S  4557a.  Cross-complaint  —  in  what  cases  allowable.  There 
may  be  a  cross-complaint  in  an  action  for  divorce  or  annulment 
of  marriage.^  So,  a  croee-complaint  is  proper  in  an  action  to 
quiet  title,  when  it  seeks  to  enforce  an  equitable  title  against 
th^  plaintiff  as  the  holder  of  the  legal  title.^*  But  in  actions  of 
ejectment  and  actions  to  quiet  title,  in  which  the  defendant  re- 
lies upon  title  in  himself,  a  cross-complaint  is  held  to  be  unnec- 
essary, and  may  be  stricken  out.^^  A  cross-complaint  to  re- 
cover damages  for  a  trespass  on  land  can  not  be  filed  in  an 
action  to  recover  damages  for  a  trespass  to  personal  property, 
unless  it  appears  therefrom  that  the  trespass  on  the  land  related 
to  or  depended  upon  or  affected  the  trespass  charged  in  the 
complaint.^  A  contract  of  the  plaintiff  in  ejectment  to  con- 
vey land  in  suit  to  the  defendant,  made  before  suit  brought, 
is  a  defense  to  the  suit,  and  may  be  specifically  enforced  by  way 

tion  of  the  controversy.  Winter  v.  McMillan,  87  Oal.  256;  22  Am. 
St.  Rep.  243;  also,  Allen  v.  Trltch,  5  Col.  228;  Bunee  v.  Bunce,  59 
Iowa,  534;  State  Bank  v.  Christ,  82  id.  56;  Rudy  v.  Austin,  56  Ark. 
73:  Brandon  Mfg.  Co.  v.  Prime,  14  Blatchf.  371;  Chalmers  v.  Trent, 
11  Utah,  88.  Thus,  where  the  defendant  claims  under  an  execution 
Hsile  of  the  interest  of  a  beneficiary  in  possession,  for  whose  bene- 
fit the  plaintiff  holds  the  legal  title,  such  beneficiary  is  a  proper 
and  necessary  party,  and  may  be  brought  in  by  the  cross-complaint. 
Winter  v.  McMillan,  87  Cal.  256;  22  Am.  St.  Rep.  243. 

29feoe,  also.  White  v.  Patton,  87  Cal.  151;  Chalmers  v.  Trent,  11 
Utah,  88;  Idaho  Rev.  Stat.  (1887),  §  4198. 

aowadsworth  v.  Wadsworth,  81  Cal.  182;  15  Am.  St  Rep.  38; 
Blakely  v.  Blakely,  89  Cal.  324. 

81  Winter  v.  McMillan,  87  Cal,  256;  22  Am.  St.  Rep.  243. 

32  Miller  v.  Luco,  80  Cal.  261;  Meeker  v.  Dalton,  75  id.  156;  Mills 
V.  Fletcher,  100  id.  142. 

83  Demartin  v.  Albert  68  Cal.  277.  It  was  held  that  in  an  action 
sounding  in  tort  the  defendant  can  not  obtain  affirmative  relief 
by  way  of  cross-complaint.  Heilbron  v.  Kings  River,  etc.,  Oo.,  76 
Cal.  1 1 ;  overruled,  in  Van  Bidder  v.  Hilton,  84  id.  585,  690. 
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of  cross-complaint.^'*     But  in  an  action  by  a  vendor  to  recover 

possession,  a  cause  of  action  existing  in  favor  of  the  vendee  for 
the  recovery  of  the  money  paid,  on  the  ground  of  the  failure 
of  the  vendor's  title,  can  not  be  set  up  by  way  of  cross-com- 
plaint.^ 

§  45M.  Demurrer  to  answer  and  cross-complaint.  The  plain- 
titf  may,  within  the  same  length  of  time  after  service  of  the 
answer  as  the  defendant  is  allowed  to  answer  after  service  of 
summons,  demur  to  the  answer  of  the  defendant,  or  to  one 
or  more  of  the  several  defenses  or  counterclaims  set  up  in  the 
iin.swer.^  Demurrer  may  be  taken  upon  one  or  more  of  the 
following  grounds:  1.  That  several  causes  of  counterclaim 
have  been  improperly  joined;  2.  That  the  answer  does  not  state 
facts  sufficient  to  constitute  a  defense  or  counterclaim;  3.  That- 
the  answer  is  ambiguous,  unintelligible,  or  uncertain.*^  De- 
murrer to  cross-complaint  may  be  made  same  as  to  original 
complaint.^ 

S  4559.  Demurrer  to  answer. 

Form  No.  1122. 

[Title.] 
The  plaintiff  demurs  to  the  answer  of  the  defendant  [or  the 
first  or  other  defense  or  counterclaim  contained  in  the  answer 
of  the  defendant],  for  insufficiency,  in  not  stating  facts  suffi- 
cient to  constitute  a  defense  [or  counterclaim,  or  state  other 
statutory  ground]. 

§  4560.  Demurrer,  when  lies.  Demurrer  will  lie  to  a  bill 
called  a  "  cross-bill,"  if  it  is  not  really  so;**  or  to  a  supplemental 
pleading;^  or  to  an  amended  answer,  just  as  if  it  were  an  orig- 
inal one.  The  rule  is  well  settled  that  the  amended  pleading 
takes  the  place  of  and  supersedes  the  original  one.**     A  de- 

M  Nunez  v.  Morgan,  77  Cal.  427. 
35  Hoffman  v.  Remnant,  72  Cal.  1. 

MCal.  Code  Civ.  Pro..  %  443;  see  N.  Y.  Code,  fi  494;  Laws  of 
Orejron,  §  76;  see.  also.  Demurrer  vol.  II.,  f  3068  et  seq. 

87  Cal.  Code  Civ.  Pro.,  S  443. 

88  Id.,  $  442;  see,  also,  N.  T.  Code,  f  495.  Bee,  as  to  motion  to  strike 
out,  aniff  "Amendments." 

39  Moss  T.  Anglo-Egyptian  Navigation  Co.,  L.  R.,  1  Oh.  108.  De- 
murrer to  counterclaim.  See  Stevens  v.  Andrews,  10  Col.  402; 
Phillips  V.  Port  Townsend  Lodge.  8  Wash.  St  529. 

40Goddnrd  v.  Benson,  15  Abb.  Pr.  101. 

41  Van  Santv.  PI.  795;  Sands  v.  Calkins,  30  How.  Pr.  1. 

Vol.  Ill  —  23 
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murrer  will  not  lie  to  an  amended  answer,  amended  by  leave  of 
the  court,  in  plaintiflf's  presence,  but  objection  should  be  raised 
at  the  time  of  application  for  the  amendment.**  A  brief  state- 
ment appended  to  the  general  issue  is  but  a  notice,  requiring 
no  answer,  and  is  not,  therefore,  the  subject  of  a  demurrer.** 
Where  amendments  are  made  to  a  plea,  and  it  is  still  insuffi- 
cient, the  plaintiff  should  demur.**  Where  a  plea  in  its  com- 
mencement professes  to  answer  the  whole  action,  but  answers 
only  a  part,  it  is  bad  on  general  demurrer.***  Under  the  New 
York  Code,  section  494,  demurrer  to  answer  seems  to  lie  only 
in  regard  to  new  matter  contained  therein,  and  many  decisions 
turn  on  the  question  as  to  whether  or  not  the  matter  pointed 
out  is  new  matter.  Such  decisions  are  inapplicable  to  Califor- 
nia. Hypothetical  averments  are  not  demurrable  on  that 
ground.**  Demurrer  will  not  lie  for  an  omission  to  answer  an 
allegation  of  the  complaint;*''  or  in  respect  of  wholly  imma- 
terial matter;*®  unless  immaterial  matter  forms  part  of  a  de- 
fenise,  otherwise  insufficient,  and  is  relied  on  as  a  bar.**^ 

I  4661.  Effect  of  demurrer.  A  general  demurrer  to  a  plea 
confesses  all  the  facts  in  the  plea,  if  they  are  well  pleaded;*^ 
but  not  the  soundness  of  the  conclusions  of  law.*^*  Where  the 
allegations  of  an  answer  are  contradictory,  a  demurrer  only  ad- 
mits those  allegations  which  the  law  adjudges  to  be  true.^^  A 
demurrer  to  an  answer  to  a  petition  for  a  writ  of  mandate  is 
an  admission  of  the  truth  of  matters  averred  in  the  answer.*** 

42  Therasson  v.  Peterson,  22  How.  Pr.  98. 
48  Leslie  v.  Harlow,  18  N.  H.  6ia 
44  Cox  V.  Gapron,  10  Mo.  601. 

46Welmer  v.  Sbelton,  7  Ma  237;  Thumb  v.  Walrath,  6  How.  Pr. 
196. 

46  Taylor  v.  Richards,  9  Bosw.  679.  For  objections  which  require 
consideration  of  the  court  and  to  be  substantiated  by  Argument,  see 
Littlejohn  v.  Greeley,  22  How.  Pr.  346;  S.  C.,  13  Abb.  Pr.  311. 

47  Smith  V.  Greenin,  2  Sandf.  702. 

48  Newman  v.  Otto,  4  Sandf.  668;  Matthews  v.  Beach,  5  id.  256. 
48  Fry  V.  Bennett,  5  Sandf.  54;  Ayres  v.  Covill,  18  Barb.  260. 

<M>  Washington  &  Baltimore  Turnpike  Road  r.  State,  19  Md.  239; 
Lyon  T.  O'Kell,  14  Iowa,  233.  A  demurrer  to  an  answer  admits  not 
only  the  facts  alleged  therein,  but  also,  for  the  purpose  of  deter- 
mining the  sufficiency  of  the  complaint,  that  the  facts  alleged  in 
the  complaint  which  are  denied  in  the  answer  form  no  part  of  the 
plaintiff's  cause  of  action.    Sheward  v.  Water  Co.,  90  Oal.  635. 

Bi  Branham  v.  San  Jose,  24  Gal.  585. 

M  Freeman  v.  Frank,  10  Abb.  Pr,  370. 

88  Middleton  t.  Low,  30  Gal.  596. 
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f  4562.  Qrounds  for  demumr.  A  demurrer  to  an  answer 
must  state  the  grounds.**  Objections  to  an  inadmissible  coun- 
terclaim or  set-off  may  be  taken  by  demurrer.**  Demurrer 
lies  to  an  insufficient  defense;*^  or  insufficiently  pleaded.*^ 
Mere  irrelevancy  is  no  ground  for  demurrer."  A  plea  that  de- 
fendant is  civilly  dead  is  open  to  demurrer.**  An  objection 
that  the  plea  amounts  to  the  general  issue  can  only  be  taken 
advantage  of  by  a  special  demurrer.^  An  objection  to  an  an- 
swer on  the  ground  that  separate  defenses  are  not  separately 
stated^  can  not  be  taken  by  demurrer.  The  defect  can  only  be 
reached  by  a  motion  to  strike  out,  or  by  some  other  appropriate 
proeeeding.^^  In  an  action  founded  on  contract,  an  answer 
which  joins  by  way  of  counterclaim,  causes  of  action  for  goods, 
wares  and  merchandise  sold  and  delivered,  for  money  paid,  laid 
out,  and  expended,  and  for  money  had  and  received,  is  not  de- 
murrable under  the  Code,  if  such  pleading  would  have  been 
sufficient  as  a  declaration  at  common  law.^  A  general  denial 
in  an  answer  to  an  unverified  complaint  by  an  administrator 
in  an  action  to  quiet  title,  putd  in  issue  the  plaintiff's  title  and 
position  as  administrator,  and  a  demurrer  to  such  answer  can 
not  properly  be  sustained.** 

i  4562a.  Demurrer  to  separate  defense.  A  general  demurrer 
going  to  the  whole  answer,  there  being  one  good  traverse  to  the 
cause  of  action  stated  in  the  complaint,  should  be  overruled.** 
In  passing  upon  a  demurrer  to  a  separate  defense  purporting  to 

M  Ketcham  v.  Zeregra,  1  E.  D.  Smith,  554. 

65  Merrltt  v.  Millard,  5  Bosw.  645;  Sands  v.  Calkins,  90  How.  Pr. 
1;  Phillips. V.  Port  Townsend  Ix>dge,  8  Wash.  St  529. 

M  MerHtt  v.  Millard,  5  Bosw.  ©45;  Merchants'  Bank  of  New  Haven 
V.  Bliss.  21  How.  Pr.  366;  8.  C.  13  Abb.  Pr.  226;  Schermerhom  v. 
Gouge,  id.  316;  Wheeler  v.  West,  78  Gal.  96. 

57  Arthur  v.  Brooks,  14  Barb.  633;  Smith  v.  Countryman,  30  N.  Y. 
665. 

w  Watson  v.  Husson,  1  Duer,  242. 

w  Freeman  v.  Frank,  10  Abb.  Pr.  370. 

50  Swearingen  v.  Knox,  10  Mo.  31;  Hotchkiss  v.  Ladd,  86  Tt  696; 
86  Am.  Dec.  679. 

51  Hagley  v.  Hagley,  68  Cal.  348. 

52  Clay  V.  Carroll,  67  Cal.  19. 

58  Pennle  v.  Hildreth,  81  Cal.  127. 

54  County  Commissioners  v.  Long,  8  Col.  488. 
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be  an  ajiswer  to  the  whole  complaint^  such  defense  is  to  be 
considered  as  though  it  were  the  only  answer  in  the  case,  and 
with  this  limitation,  the  demurrer  brings  up  for  review  the 
entire  pleadings.®^  Where  a  demurrer  to  a  separate  defense  in 
an  answer  setting  up  a  defect  of  parties  plaintiff  is  erroneously 
overruled,  the  error  is  without  prejudice  to  the  plaintiffs  if 
the  defendants  subsequently  abandon  the  defense.^ 

S  4562b.  Failure  of  court  to  paas  upon  demurrer.  The  failure 
of  the  court  to  pass  upon  a  demurrer  to  an  answer  is  not  an 
error  of  which  the  defendant  can  complain,  where  he  does  not 
attend  the  trial  nor  object  to  a  trial  at  the  time,  and  the  plain- 
tiff insists  upon  trying  the  issues  of  fact.*'' 

S  4568.  Waiver  by  failure  to  demur.  Failure  of  plaintiff  to 
demur  waives  the  objection.^  Omission  to  demur  to  counter- 
claims has  the  same  effect  as  omission  to  demur  to  complaint.*® 
Where  a  party  sets  up  matter  in  his  answer  not  recognized 
by  law  as  a  defense  to  the  action,  the  objection  is  not  waived  by 
failure  of  plaintiff  to  demur,  but  may  be  taken  advantage  of 
at'  any  timeJ*  Where  there  was  a  demurrer  to  a  rejoinder, 
which  demurrer  was  sustained  by  the  court  below,  and  the 
party,  on.  leave,  filed  an  amended  rejoinder,  it  was  held  that 
the  appellate  court  would  not  decide  upon  the  demurrer.  The 
point  was  waived  by  filing  the  amended  rejoinder.^*  Where  a 
case  is  tried  on  the  theory  that  the  answer  presents  a  suf&cient 
denial  to  the  allegations  of  the  complaint,  the  objection  to  the 
sufficiency  of  such  denials  can  not  be  raised  for  the  first  time  on 
appeal.*^ 

66  Fisk  y.  Reger,  19  GOl  88. 

60  Burroughs  v.  De  Gouts,  70  Gal.  361. 

67  Fincher  v.  MalcolmBon.  96  GaL  38;  McGarthy  v.  Yal&,  39  id.  585. 

68  Ritchie  v.  Davis.  5  Gal.  453;  White  v.  Spencer.  4  Kern.  248;  N. 
Y.  Central  Ins.  Co.  v.  Nat.  Pro.  Ins.  Co.,  Id.  85. 

69  Ayres  v.  O'Farrell,  10  Bosw.  143. 

70  Macdougall  v.  Magulr^,  35  Cal.  274;  95  Am.  Dec.  98;  Case  v. 
Maxey,  6  Cal.  276. 

71  Ignited  St.'^tes  v.  Boyd.  5  How.  (U.  S.)  29. 

72  White  V.  S.  n.  &  S.  Q.  R.  R.  Co.,  50  Gal.  417;  see,  also.  King 
V.  Davis,  34  Id.  106.  A  demurrer  to  the  answer  will  be  deemed 
to  be  waived  when  the  court  proceeds  to  try  the  case  without  a 
ruling  on  the  demurrer,  and  without  the  plaintllTs  calling  for  any 
ruling,  or  calling  the  attention  of  the  court  to  it  In  any  way.  Silcoz 
V.  Lang,  78  Ool.  118. 
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$  4564.  What  demnrrer  should  show.  The  demurrer  should 
show  to  which  of  several  defenses  it  is  interposed.  Where, 
however,  a  demurrer  to  an  answer  containing  two  defenses, 
one  of  which  was  good,  and  the  other  bad,  purported  to  be  to 
the  whole  answer,  but  it  waa  evident  from  the  ^assignment  of 
grounds  of  the  demurrer  that  it  had  reference  to  the  second 
defense  only,  it  was  held  that  it  was  not  error,  under  the  lib- 
eral, mode  of  construing  pleadings  enjoined  by  the  Code,  to 
construe  it  as  being  substantially  limited  to  the  badly  pleaded 
defense,  and  to  render  judgment  allowing  it  accordingly.^* 

§  4565.  Beplication.  Under  the  California  Code  of  Civil 
Procedure,  no  reply  to  new  matter  in  the  answer,  or  to  a  coun* 
terclaim,  is  required;  but  such  matter  must,  on  the  trial,  be 
deemed  controverted  by  the  opposite  party.''*  But  in  New 
York,  Ohio,  Wisconsin,  Colorado,  Washington,  and  other  states, 
new  matter,  pleaded  either  as  a  defense  or  as  a  counterclaim, 
requires  a  reply.  Such  is  certainly  the  more  rational  mode  of 
pleading.  In  view  of  the  practice  in  those  states  where  a  repli- 
cation is  required  or  permitted,  we  retain  in  this  revision  the 
forms  and  notes  under  the  above  title.  The  answer  to  a  cross- 
complaint  does  not  differ  from  an  answer  to  an  original  com- 
plaint, either  in  form  or  substance,  and  the  pleader  is  referred 
to  that  portion  of  the  work  treating  of  answers  in  general.*^ 

§  4566.  Baply  to  counterolalm. 

Form  No.  1123, 

[Title.] 

The  plaintiff  replies  to  the  counterclaim  contained  in  the 
answer  of  the  defepdant  [or  the  first  or  other  counterclaim 
contained  in  the  answer  of  the  defendant]. 

I.  That,  etc.  [denying  as  in  an  answer], 

I  4567.  Chaneery  practice.  In  general,  if  the  complainant 
in  a  bill  in  chancery  does  not  file  a  general  replication  to  the 
answer  of  the  defendants,  the  answer  is  to  be  taken  as  true,  and 

ra  Matthews  v.  Beach,  8  N.  Y.  173;  see  I  4662a,  ante. 

74  See  S  462;  /n  re  Oarcelon,  104  Cal.  581;  GraDgers'  Assoc,  v.  Clark. 
84  Id.  201. 

TS  A  paper  filed  in  an  action  by  the  plaintiff,  and  styled  an  **  an- 
swer to  the  defendant's  croas-complaint,"  will  not  be  considered 
as  a  pleading  when  no  cross-complaint  is  filed.  Carroll  v.  Fire  Id0. 
Oa,  72  Gal.  207;  see  Warner  v.  Darrow,  91  id.  309. 
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no  evidence  can  be  given  by  the  complainant  to  contradict  it."^* 
After  a  cause  was  set  for  hearing,  on  bill  and  answer,  and  ref- 
erence to  the  auditor  directed,  the  plaintiff  was  allowed  to  file 
a  general  replication."  A  replication  to  a  plea  in  chancery  is 
an  admission  of  its  sufficiency  as  a  defense^® 

i  4668.  ConcluBion.  A  replication  containing  new  matter 
should  conclude  with  a  verification,  and  not  to  the  country.''* 
But  if  it  states  no  new  matter,  it  may  conclude  to  the  country .®° 
A  replication  at  once  denying  the  particular  fact  intended  to  be 
put  in  issue,  and  concluding  to  the  country,  without  any  pre- 
amble, and  without  a  formal  traverse,  frequently  occurs  in  prac- 
tice; and  on  account  of  conciseness  should,  when  practicable, 
be  adopted.®^  If  the  plea  answers  the  matter' which  is  the  gist 
of  the  action,  it  is  sufficient.^  In  an  action  of  debt  against 
devisees,  a  replication  of  assets  by  descent  may  conclude  with 
a  verification.®® 

§  4569.  Coimtorclalm  of  defendant.  A  counterclaim  is  in 
the  nature  of  a  complaint  in  a  cross-action.  If  it  is  a  demand 
for  damages  for  converting  property,  it  is  not  necessary  for  the 
plaintiff  to  put  in  a  reply  denying  the  amount  of  value,  or  the 
allegation  of  damage.  These  must  be  proved  on  an  assessment, 
although  the  plaintiff  puts  in  no  reply.®*  And  defendant  is 
entitled  to  only  nominal  damages,  unless  he  proves  substantial 
damage.*  A  reply  merely  denying  that  the  defendant  is  en- 
titled to  any  sum  admits  the  facts  set  up,  as  in  counterclaim.®^ 
The  plaintiff^s  complaint  contained  eight  counts  in  the  common 
form;  the  defendant's  answer  denied  generally  all  the  allega- 
tions of  the  complaint,  and  set  up  a  counterclaim;  the  plain- 
tiff's reply  contained,  among  other  things,  a  counterclaim  to 

76  GaUagher  v.  Roberts,  1  Wash.  C.  C.  320;  Pierce  v.  West.  Pet 
O.  C.  351. 
rr  Pierce  v.  West,  Pet.  C.  C.  351. 

78  Hughes  V.  Blake,  6  Wheat  453;  affirming  B.  C,  1  Mason,  515. 

79  Hallett  V.  Slidell,  11  Johns.  56;  Hanna  v.  Rust,  21  Wend.  149. 

80  Bindon  v.  Robinson,  1  Johns.  516;  Patcher  v.  Sprague,  2  id.  462. 
S1 1  Chit  PI.  592;  2  T.  R.  442. 

83Andru8  v.  Waring,  20  Johns.   153;  see,  also.   Snider  v.  Oroy, 
2  id.  428. 
88  Labagh  v.  Cantine,  13  Johns.  272. 
84  Ck)nnoss  v.  Meir,  2  E.  D.  Smith,  314. 

85McKensle  v.  Farrell,  4  Boftw.  192;  Merrltt  v.  Millard,  5  id.  645» 
86  McKeAsie  v.  Farrell,  4  Bobw.  192.  * 
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the  defendant's  counterclaim,  and  the  defendants  moved  to 
^rike  out  this  portion  of  the  reply;  it  was  held  that  defendants 
had  mistaken  their  remedy;  they  should  have  demurred. 
Whether  such  reply  is  good,  quaere.^ 

§  4570.  Porm.  A  replication  which  is  merely  a  denial  is  not 
special.^  Where  the  defendant  pleads  a  record  of  the  same 
x»urt,  the  replication  of  nti/  tiel  record  concludes  with  a  verifi- 
cation, and  a  day  is  given  to  the  parties  to  have  judgment;  if 
the  plea  be  of  a  record  of  another  court,  the  replication  may 
either  conclude  by  giving  the  defendant  a  day  to  bring  in  the 
record,  or  with  an  averment,  and  prayer  of  debt  and  damages; 
in  which  latter  case,  there  must  be  a  rejoinder  reasserting  the 
existence  of  the  record.*® 

%  4571.  When  not  permitted.  A  reply  can  not  be  permitted 
where  no  counterclaim  is  interposed  by  the  answer.  New  mat- 
ter which  does  not  constitute  a  counterclaim  is  to  be  deemed 

controverted.**  Under  the  statute  of  California,  tiie  affirma- 
tive allegations  of  the  answer  stand  controverted  by  the  plain- 
tiff; the  burden  being  on  the  defendant  to  prove  their  truth, 
rendering  a  reply  unnecessary.**^  And  a  counterclaim,  or  mat- 
ter in  avoidance,  set  up  in  an  answer,  need  not  be  denied  by 
plaintiff  to  put  defendant  upon  his  proof.^  In  Pennsylvania, 
where  the  replication  puts  in  issue  the  averments  of  the  answer, 
it  throws  upon  the  defendants  the  burden  of  sustaining  them.*'* 

%  4572.  General  denial  of  new  matter. 

Form  No.  1124. 

[Title.] 
The  plaintiff  replies  to  the  answer  of  the  defendant: 

I.  That  he  denies  each  and  every  allegation  contained  in  the 
[second]  defense. 

II.  [Or,  as  to  the  (second)  defense,  by  way  of  counterclaim 
set  forth  in  the  answer,  he  denies  each  and  every  allegation 
therein.] 

87  Stewart  v.  Travis,  10  How.  Pr.  148. 

m  Manhattan  Go.  v.  MUler,  2  Cal.  00. 

89  BobyshaU  v.  Oppenheimer,  4  Wash.  0.  C.  388. 

00  Devlin  V.  Bevlns.  22  How.  Pr.  290;  see  Blssell  v.  Pearse,  21  id. 
130. 

01  Bryan  v.  Maume,  28  Cal.  238;  Qrangers'  Assoc,  v.  Olark,  84 
Id.  201. 

03  Herold  v.  Smith,  34  Cal.  122. 
08  Nagle's  Estate,  52  Penn.  St  154. 
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I  4673.  Special   deniaL 

Form  No,  1125. 

[Title.] 

The  plaintiff  replies  to  the  answer  of  the  defendant: 

That  he  denies  [here  insert  the  particular  allegation  denied]. 

§  4574.  Sufficient  reply.  If  an  answer  alleges  mere  matters 
of  evidence,  a  replication  traversing  the  ultimate  and  i^uable 
fact  which  the  answer  was  intended  to  aver  is  sufficient.^ 

I  4575.  Beply  interposing  both  denial  and  new  matter. 

Form  No.  1126. 

[Title.] 

The  plaintiflE  replies  to  the  answer  of  the  defendant  herein: 
First.     For  a  first  reply  to  the  [first]  counterclaim: 
He  denies  each  and  every  allegation  of  the  answer  respecting 
the  same. 

Second.  For  a  second  reply  to  said  counterclaim  he  alleges: 
That  at  the  time  alleged  in  the  complaint  as  the  time  of  mak- 
ing the  supposed  note  therein  mentioned,  this  plaintiff  was  un- 
der the  age  of  twenty-one  years,  to-wit,  of  the  age  of 

years. 

§  4570.  Practice  in  California.  In  California,  there  is  no 
such  practice  as  pleading  a  counterclaim  to  a  counterclaim. 
But  the  plaintiff  may  have  the  benefit  of  a  counterclaim  to  de- 
fendant's counterclaim  T^dthout  pleading  it,  as  he  has  no  oppor- 
tunity of  doing  so.®*  In  Indiana,  if  the  defendant  pleads  a 
counterclaim  in  his  answer,  the  plaintiff  may  reply  a  counter- 
claim to  it.^  The  replication  may  introduce  new  matter  to 
explain  and  fortify  the  complaint  without  a  departure.*^  It 
has  been  held,  in  the  United  States  Circuit  Court,  that  the  prac- 
tice now  is,  where  the  plaintiff  finds  it  necessary,  from  the  an- 
swer, to  prove  new  matter,  to  amend  the  bill.  Nevertheless, 
if  a  special  replication  containing  the  essential  qualities  of  a 
general  replication  is  filed,  denying  all  the  material  parts  of 

M  Moore  v.  Murdock,  26  Cal.  514. 

w  Hart  V.  Cooper,  47  CaL  78.  Whether  a  plaintiff  may  interpoee 
In  his  reply  a  counterclaim  to  the  counterclaim  of  the  defendant, 
compare  Miller  v.  Losee,  9  How.  Pr.  356;  Stewart  v.  Travis,  10  id^ 
148. 

96  House  V.  McKinney,  54  Ind.  240. 

07  Hallett  V.  SlideU,  11  Johns.  5d 
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the  answer,  and  also  charging  new  mattei^  it  will  be  considered 
as  surplusage  at  the  hearing.^  A  departure  in  pleading  is  not 
aUowed  in  equity.  If  the  answer  requires  a  new  case  to  be 
made,  it  can  not  be  done  in  the  replication,  but  must  be  by  an 
amendment  to  the  bill.^ 

§  4577.  To  plea  of  bankruptcy.  A  replication  setting  forth, 
in  the  words  of  the  act,  all  the  grounds  on  which  a  discharge 
would  be  void  by  the  act"  is  bad;  it  must  specify  the  particular 
fraud  relied  on.^**** 

I  4578.  To  plea  In  bar.  Though  in  England  a  court  of  law 
protects  the  title  of  an  equitable  owner  of  a  chose  in  action, 
sued  on  in  the  name  of  the  legal  owner,  by  refusing  to  receive 
a  plea  which  is  in  fraud  of  his  rights,  yet  they  will  not  allow 
those  rights  to  be  shown  by  way  of  replication  to  what  is  a  good 
plea  in  bar  of  the  action  of  the  plaintiff,  nor  admit  them  to  be 
relied  on  at  the  trial.  The  law  of  the  United  States  courts  is 
otherwise;  and  the  proper  practice  is  to  reply  the  equitable  title 
and  notice  thereof  to  the  defendant,  and  thus  show  the  asserted 
bar  to  be  in  fraud  of  his  rights;  and  when  thus  shown,  the  bar 
is  adjudged  insufficient.^^^ 

I  4579.  To  plea  of  former  recovery.  Plaintiff  replied  pro* 
testando  that  in  a  former  action  two  trespasses  had  been  joined 
in  the  same  count,  and  the  court,  on  notice,  compelled  him  to 
elect  for  which  he  would  proceed,  and  that  he  should  not  go 
for  both;  and  tl\at  the  jury  found  damages  accordingly;  it  was 
held  that  the  former  recovery  was  no  bar,  but  the  replication 
was  bad,  as  being  argumentative  instead  of  traversing  and  deny- 
ing the  former  recovery.***^  A  replication  to  a  plea  of  a  former 
recovery  that  the  evidence  was  wholly  insufficient  to  establish 
the  claim,  or  that  no  evidence  was  offered  or  received  by  the 
court,  will  not  avoid  the  bar.*^ 

S  4580.  To  plea  of  fraud.  In  an  action  on  a  note  the  plea 
was  that  the  note  was  given  by  the  defendant  to  the  plaintiff  in 

M  Dupon^i  V.  Mussy,  4  Wash,  a  O.  128. 

»  Vattler  v.  Hinde.  7  Pet  252. 

i<»  Service  v.  Heermanoe,  2  Johns.  96. 

101  L'Invincible,  1  Wheat.  233;  Corser  v.  Craig,  1  Wash.  O.  O.  424; 
Brlg|(8  V.  Darr,  19  JohnR.  95;  Warren  v.  Emerson.  1  Curt.  O.  O.  239; 
Brown  v.  Hartford  Ins.  Co..  11  Law  Rep.  (N.  S.)  726. 

i<»  Snider  v.  Croy,  2  Johns.  227. 

108  Ramsey  v.  Hemdon,  1  McLean,  450. 


§§  4581,  4582       collateral  pboceedings.  186 

payment  for  land  which  the  defendant  had  been  induced  to  buy 
of  him  by  his  false  and  fraudulent  representations  that  he  wad 
the  owner  of  it;  it  was  held  that  fraud  was  the  ntaterial  allega- 
tion, and  a  replication  denying  the  fraudulent  representation 
was  a  perfect  answer.^^  If  the  maker  of  a  note  pleads  a  set- 
off, and  that  the  paper  was  fraudulently  transferred  to  the 
plaintiff  to  prevent  the  set-off,  a  replication  merely  alleging  legal 
title  admits  the  fraudulent  transfer  and  the  set-off.^** 

S  4081.  To  plea  of  Judgment.  If  a  defendant  pleads  judg- 
ment and  no  assets  ultra,  replication  thereto  may  either  be  nul 
tiel  recordy  or  assets  ultray  or  per  fraudeni,  or  other  matter  of 
facts;  and  such  replications  are  probably  triable  by  jury.***  If 
the  plea  avers  that  the  promise  sued  on  was  a  promise  to  pay 
the  debt  of  another,  to-wit,  B.,  a  replication  that  the  promise  was 
not  a  promise  to  pay  the  debt  of  said  B.  is  good.*^ 

§  4582.  To  plea  of  Justiflcation.  A  replication  neither  an- 
swering nor  aiding  the  matter  of  a  special  plea  of  justilBcation 
is  bad.*^  In  trespass,  where  the  defendant  pleads  in  justifi- 
cation, a  simple  reference  to  a  statute,  the  plaintiff  must  reply 
de  injuria  propria}^  The  general  replication  de  injuria  sua 
propria  absque  tali  causa  is  bad  when  the  defendant,  insists  on  a 
right,  and  is  good  only  when  he  insists  on  matter  of  excuse.**® 
In  a  plea  justifying  an  arrest  under  process,  an  allegation  of 
its  loss,  by  way  of  an  excuse  for  not  producing  it,  does  not  turn 
the  justification  into  matter  of  excuse;***  and  a  replication  may 
protest  the  warrant,  and  conclude  de  injuria,  etc.***  The  gen- 
eral replication  de  injuria  to  a  plea  of  moUitur  manus  imposuit 

104  Bradner  v.  Demick,  20  .Tohns.  404. 

105  Savage  v.  Davis,  7  Wend.  223. 

loeTeasdale  v.  Brantons,  2  Hayw.  377.  Where  a  Judgment  is 
pleaded  in  bar  of  an  action,  a  reply  setting  forth  facts  showing  that 
tlie  Judgment  was  fraudulently  obtained  is  a  sufficient  replication 
to  the  plea,  under  Colorado  practice.    Hallack  v.  Loft,  19  Col.  74. 

107  Hotchklss  V.  Ladd,  36  Vt.  593;  86  Am.  Dec.  679. 

108  Foshay  v.  RJche,  2  Hill,  247. 

109  Comly  V.  Lockw^ood,  15  Johns.  188. 

110  CJooper  v.  Monke,  Will.  54;  Jones  v.  Kltchin,  1  Boe.  &  Pol.  76; 
Lytle  V.  Lee.  5  Johns.  112;  Plumb  v.  M'Crea,  12  id.  491;  Allen  v. 
Crofoot.  7  Cow.  46;  Oris  wold  v.  Sedgwick,  1  Wend,  126;  Tubbe  v. 
Caswell,  8  id.  129. 

111  Cobum  V.  Hopkins,  4  Wend.  577. 

112  Stickle  V.  Richmond,  1  Hill,  77. 
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puts  in  issue  every  material  allegation,  including  the  reason* 
ablenesB  of  the  force,  and  the  plaintifF  may  recover^  if  an  ex- 
cess of  force  is  shown.*** 

I  4583.  To  plaa  of  paymmt.  When  the  answer  in  a  suit  on 
a  bill  of  exchange  sets  up  payment,  part  in  money  and  the 
residue  in  bills  of  exchange,  which,  it  is  averred,  were  received 
by  the  plaintiff  in  payment,  a  replication  which  simply  avers 
the  nonpayment  of  the  bills  and  the  insolvency  of  the  drawers 
and  drawees  at  their  maturity,  tenders  an  immaterial  issue,  and 
the  finding  should  be  for  the  defendant,  upon  the  pleading.**^ 
Reply  is  unnecessary  to  an  answer  pleading  merely  payment.*** 
An  answer,  for  a  defense,  for  the  demand  sued  for,  averred  that 
the  defendant  had  paid  certain  sums  to  plaintiff,  and  concluded 
with  a  notice  that  defendant  would  insist  on  the  sums  so  paid 
as  a  counterclaim,  and  a  demand  for  judgment;  it  was  held 
that  this  did  not  set  up  a  counterclaim,  but  the  facts  pleaded 
amounted  to  the  defense  of  payment  only,  and,  therefore,  no 
reply  was  necessary.*** 

§  4084.  To  pl«a  of  performance.  A  replication  to  a  plea  of 
general  performance,  in  an  action  on  a  bond,  should  assign  a 
special  breach.  An  omission  to  do  so  must  be  taken  advantage 
of  by  demurrer,  and  is  cured  by  verdict.**^ 

I  4585.  To  a  plea  of  privilege  by  an  attorney,  it  is  a  good 
replication  that  for  a  year  he  had  ceased  to  practice.**® 

S  4586.  To  a  plea  of  naury.  The  plaintiff  may  reply  that  it 
was  not  corruptly  agreed,  in  manner  and  form,  etc.,  without 
a  traverse,  and  with  a  conclusion  to  the  country. **• 

118  Bennett  v.  Appleton,  25  Wend.  371. 

114  FrJsbee  v.  Llndley,  23  Ind.  511. 

ii«Brackett  v.  Wilkinson,  13  How.  Pr.  102.  In  an  action  for 
wages,  where  the  answer  sets  up  a  settlement  and  discharge  as  a 
defense,  no  reply  Is  necessary.  Maricle  v.  Brooks,  5  N.  Y.  Supp.  210; 
51  Hun,  638.  In  Oregon,  a  plea  of  payment  in  an  answer  is  new 
matter,  which,  not  being  denied  by  the  reply,  stands  admitted.  Agr. 
Works  V.  Crelghton,  21  Oreg.  495. 

lis  Burke  v.  Thorn.  44  Barb.  363. 

11''  Minor  V.  Mechanics*  Bank  of  Alexandria,  1  Pet.  46-70. 

lis  Brooks  V.  Patterson,  Col.  &  0.  Cas.  133. 

iioBuynham  v.  Matthews,  2  Stra.  871;  Waterman  v.  Haskln,  7 
Johns.  283. 
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S  4587.  Beply  of  Statute  of  Umitations. 

Form  No.   1127. 

[Title.] 

The  plaintiff  replies  to  the  answer  herein: 

That  the  said  cause  of  action  alleged  for  a  counterclaim  [or 
demand  alleged  as  a  set-off]  in  said  answer  did  not  accrue  at 
any  time  within years  next  before  the  commence- 
ment of  this  action. 

\  4588.  Facts  muBt  "be  alleged.  Where  the  Statute  of  Limita- 
tions is  pleaded  at  law  or  in  equity,  and  the  plaintiff  desires 
to  bring  himself  within  its  savings,  he  must,  in  his  replication, 
or  by  an  amendment  to  his  bill,  set  forth  the  facts  specially.^^ 

4689.  Facta  must  be  traversed.  In  the  correct  order  of 
pleading,  it  is  necessary  that  the  facts  of  the  plea  should  be 
traversed  by  the  replication,  unless  matters  in  avoidance  be 
set  up.  It  is  not  sufficient  that  the  facts  alleged  in  the  repli- 
cation are  inconsistent  with  those  stated  in  the  plea;  an  issue 
must  be  taken  on  the  material  allegations  of  the  plea.^*^ 

%  4590.  Fraud  as  a  reply.  Fraud  is  a  sufficient  answer  to  the 
plea  of  the  Statute  of  Limitations;  and  if  the  defendant  fraudu- 
lently seized  the  notes,  he  is  not  only  estopped  from  setting  up 
the  statute,  but  it  would  begin  to  run  only  from  the  discovery 
of  the  fraud.122 

\  4591.  Insufaeient  reply.  A  replication  to  a  plea  of  the 
Statute  of  Limitations  that  the  plaintiff  lives  in  another  state, 
there  being  no  such  exception  in  the  statute,  is  bad.*^  To  a 
plea  of  the  Statute  of  Limitations,  it  is  not  a  good  replication 

120  Miller  V.  Mclntyre,  6  Pet.  61;  afDrming  S.  C,  1  McLean,  85; 
Piatt  V.  Vattler,  9  Pet.  405;  Taylor  v.  Benham,  6  How.  (U.  S.)  233; 
Marsteller  v.  McClean,  7  Cranch,  156;  see  {  3326,  ante.  To  an  answer 
setting  up  the  six  years'  Statute  of  Limitations,  a  reply,  In  general 
terms,  that  the  defendant  has  made  payments  on  the  claim  within 
six  years,  is  sufficient  without  pleading  the  particulars.  Board, 
etc.  V.  Cole,  8  Ind.  App.  485.  "Under  California  practice,  when  a 
defendant  pleads  the  Statute  of  Limitations,  matters  upon  which 
the  plaintiff  relies  to  relieve  him  from  the  bar  of  the  statute  are 
deemed  to  have  been  pleaded  in  reply  to  the  answer.  Pox  v.  Tay» 
80  Cal.  339;  23  Am.  St.  Rep.  474. 

121  United  States  v.  Buford,  3  Pet.  12;  Jones  v.  Hays,  4  McLean* 
521. 

la  Brlcker  v.  Llghtner's  Executor,  40  Penn.  St,  199. 
128  Jones  V.  Hays,  4  McLean,  521. 
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that  a  suit  for  the  same  demand  was  commenced  in  a  court  in 
^mother  state,  and  discontinued  within  six  years/^^  When  the 
plea  avers  that  the  cause  of  action  mentioned  in  the  declaration 
-did  not,  nor  did  either  of  them,  accrue  within  six  years,  a  replica- 
tion which  alleges  that  said  causes  of  action,  or  some  of  them, 
did  accrue  within  six  years,  is  bad  for  uncertainty.^^  A  repli- 
cation of  a  new  promise  by  the  executor,  to  his  plea  of  the 
Statute  of  Limitations,  to  a  count  on  the  promise  of  the  testa- 
tor, is  bad  for  departure.^^  In  general,  a  replication  must  not 
depart  from  any  material  allegation  in  the  complaint;  yet,  where 
there  is  an  evasive  plea,  the  plaintiff  may  avoid  the  effect  of 
it  by  restating  his  cause  of  action  with  more  particularity  and 
-certainty,  so  as  to  meet  and  thwart  the  particular  defense  set 
up.^2^ 

S  4592.  Promissory  note.  Where,  in  an  action  on  a  promis- 
sory note,  brought  under  tlie  Code  of  1848,  the  defendant 
pleaded  the  Statute  of  Limitations,  and  the  plaintiff  replied, 
merely  denying  the  plea,  it  was  held  that  evidence  of  a  new 
promise  was  admissible  under  the  reply.*^  Where,  in  an  action 
by  an  executor  upon  notes  due  to  his  testator  by  the  defend- 
ant, who,  it  was  alleged,  had  fraudulently  seized  them  after  the 
death  of  the  testator,  the  defendant  pleaded  the  Statute  of 

124  Delaplaine  v.  Orownlnshield,  3  Mason,  329. 

126  Hotchklss  V.  Ladd,  36  Vt.  5»3;  86  Am.  Dec.  679. 
128  Benjamin  v.  De  Groot  1  Den.  151. 

127  1  Ohit  PI.  ea3:  Troup  v.  Smith,  20  Johns.  33.  A  reply  can  serve 
the  plaintiff  no  purpose,  except  to  controvert  or  avoid  new  matters 
set  up  in  the  answer.  Lillienthal  v.  Hotaling  Co.,  15  Oreg.  371. 
He  can  not  set  up  one  cause  of  action  in  his  complaint,  and,  after 
answer  made,  abandon  that  and  make  an  entirely  new  cause  of 
action  on  a  reply.  Osten  v.  Winehill.  10  Wash.  St.  333;  Clark  v. 
Sherman.  5  id.  (581.  Nor  can  a  claim  for  relief,  as  set  forth  in  the 
complaint,  lie  in  any  manner  enlarged  in  reply  to  the  defendant's 
answer.  Bell  v.  Wandby,  4  Wash.  St.  743.  As  to  new  matter  con- 
tained in  the  answer  the  replication  should  follow  the  requisites  of 
an  answer,  whether  the  denial  should  be  general  or  specific.  Ham- 
mer v.  Edwards,  3  Mont.  187;  see  §  4592b,  post,  as  to  sufficiency  of 
reply.  In  an  action  for  work  and  labor  done,  in  which  a  counter- 
claim for  different  Items  is  set  up,  a  reply  alleging  that  the 
amounts  of  the  items  are  less  than  that  set  forth  in  the  counter- 
claim, and  have  been  fully  paid,  without  asking  any  affirmative 
relief,  is  not  inconsistent  with  the  complaint.  Van  Bibber  v.  Fields, 
25  Oreg.  527. 

iM  EsselBtyn  v.  Weeks,  2  Abb.  Pr.  272. 
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Limitations,  after  the  commencement  of  the  trial,  and  it  was  evi- 
dent that  the  fraudulent  seizure  was  the  plaintiff's  answer  to 
the  plea,  it  was  held  that  the  want  of  a  formal  replication  was 
not  cause  for  reversing  the  judgment.^^ 

§  4692a.  Baply  —  when  uxmeceBsary.  If  the  answer  is  wholly 
lacking  in  substance  as  to  the  essentials  which  constitute  a  good 
answer,  no  reply  is  necessary.^**  Whatever  facts  are  alleged 
in  the  answer,  that  might  have  been  proved  under  a  specific 
denial  of  the  allegations  of  the  complaint,  should  be  regarded 
as  specific  denial  only,  and  require  no  replication.^^*  But  what- 
ever averments  of  the  answer  amount  to  an  admission  of  the  alle- 
gations of  the  complaint,  and  tend  to  establish  some  fact  not 
inconsistent  with  such  allegations,  constituting  a  defense  or 
counterclaim,  and  which  6ould  not  have  been  proved  under  a 
specific  denial,  are  new  matter,  and  require  a  replication.**^  If 
there  is  no  replication,  all  affirmative  material  allegations  of 
the  answer  will  be  presumed  to  be  admitted.*^  But  legal  con- 
elusions  need  not  be  denied.**^  Nor  is  a  party  required  to 
reply  to  evidence  set  out  in  an  answer.**  Under  New  York 
Code  of  Civil  Procedure,  section  616,  it  is  in  the  discretion  of 
tlie  court  to  require  the  plaintiff  to  reply  to  new  matter  set 
up  in  answer  by  way  of  avoidance.*^  A  replication  is  not  nec- 
essary to  an  answer  which  puts  in  issue  the  ownership  of  the 
note  sued  upon,  and  contains  new  matter  which  is  not  de- 
fensive.*^^ And  the  plaintiff  need  not  reply  to  an  affirmative 
defense  until  his  demurrer  to  a  special  defense  has  been  de- 
termined.*^ 

129  Brleker  v.  LIghtner's  Executor,  40  Penn.  St.  100. 

180  Weber  v.  RothschUd,  15  Oreg.  386. 

wi  Mauldln  v.  Ball,  5  Mont  96. 

182  Id.;  Davis  v.  Clark,  2  Mont  310. 

issMcMlllnn  v.  Carter,  6  Mont  215;  Larsen  v.  Oreg,  etc.,  Nav- 
Co.,  19  Oreg.  240. 

134  Id.;  Denver,  etc.,  Co.  v.  Nestor,  10  Col.  403. 

i86Stelnway  v.  Steinway,  22  N.  Y.  Supp.  945;  68  Hun,  430:  29 
Abb.  N.  C.  457. 

i36Canchol8  v.  Proctor,  29  N.  Y.  Supp.  770:  79  Hun,  388.  See, 
also,  as  to  reply  under  New  York  practice,  Wood  v.  Gordon,  13 
N.  Y.  Supp.  595;  Springer  v.  Blen,  16  Daly,  275;  Van  Doren  v. 
Jolllffe,  20  N.  Y.  Supp.  a36. 

187  Woolman  v.  Capital  Nat.  Bank,  2  Col.  App.  454. 

i38Bwlng  T.  Van  Wagenen,  6  Wash.  St.  30.  Waiver  of  reply  to 
new  matter  in  counterclaim.    See  Power  v.  Bowdle,  3  N.  Dak.  107. 
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fi  4698b.  Beply  —  sui&ciaiicy  of.  In  an  equity  case>  the  insuf- 
ficiency of  a  reply  is  immaterial,  when  the  defendants  wholly 
fail  to  substantiate  the  allegations  of  their  answer.^"*  Where 
a  plea  of  another  action  pending  has  been  interposed,  a  reply 
that,  subsequent  to  the  filing  of  the  plea,  the  suit  whose  pend- 
ancy was  alleged  had  been  dismissed,  is  good  against  demur- 
rer.^*® A  reply  which  merely  denies  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  whether  the  facts  are 
correctly  stated  in  the  answer,  does  not  deny  the  material  alle- 
gations as  required  by  section  616,  New  York  Code  of  Civil 
Procedure.^** 

I  4598c  The  Mune— >tiin«  of  filing.  The  ruling  of  the  trial 
court  permitting  the  plaintiff  to  file  a  reply  on  the  same  day  that 
the  defendant  moves  for  judgment  on  the  pleadings  because 
of  failure  to  reply,  will  not  be  disturbed,  when  there  is  no 
showing  of  abuse  of  discretion.^** 

I  4598.  Demurror  to  reply. 

Form  No.  J128, 

[Title.] 

The  defendant  demurs  to  the  plaintiff's  reply  [or  first  or  other 
reply],  for  insufficiency,  in  not  stating  facts  sufficient  to  consti- 
tute a  reply. 

§  4594.  Bejolnder,  its  office.  A  rejoinder  must  answer  the 
replication,  and  tender  an  issue  on  a  single  point.  If  it  is  double, 
it  is  demurrable."®  A  rejoinder  is  bad  which  avers  several 
distinct  answers  to  the  replication,  or  puts  matter  of  law  in 
issue  to  the  jury.*^  A  rejoinder  must  maintain  the  plea,  and 
can  not  set  forth  matter  at  variance  with  it.*^  After  pleading 
that  the  plaintiff  was  not  damnified,  the  defendant  can  not  re- 
join confessing  and  avoiding  the  action,^**  by  setting  up  a  per- 
sonal discharge.     So  one  defendant,  having  joined  with  the 

189  Hill  V.  Young,  7  Wash.  St  33. 

140  Boyle  v.  Railway  Ca,  13  Wash.  St.  383. 

141  Steinway  v.  Stein  way.  26  N.  Y.  Supp.  657;  74  Hun,  423. 

142  Stlnson  V.  Sachs,  8  Wash.  St.  391. 

148  United  States  v.  Cumpton,  3  McLean.  103;  and  see  McGowan 
V.  Caldwell,  1  Cranch  O.  C.  481. 
144  McOue  V.  Corporation  of  Washington,  3  Cranch  O.  C.  639. 
14B  Barlow  v.  Todd.  3  .Tohns.  367;  Allen  v.  Watson,  16  Id.  205. 
146  Munro  v.  Alaire,  2  Cal.  320. 
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others  in  a  plea  in  bar,  can  not  afterwards  interpose  a  rejoinder 
going  to  his  personal  discharge.**^ 

i  4605.  Breach  of  agreement.  A  replication,  in  an  action  of 
covenant  on  an  agreement  to  build,  was  held  bad  for  travers- 
ing immaterial  time  and  place,  and  introducing  averments  of 
performance  before  made  in  the  declaration.^*®  To  a  declara- 
tion for  a  breach  of  agreement  to  bid  at  auction  up  to  a  certain 
limit,  the  defendant  pleaded  that  the  property  was  sold  foi 
more;  it  was  held  that  a  reply  of  fraud  in  the  defendant  in 
allowing  the  property  to  be  sold  for  the  greater  amount  was  no 
departure.^** 

S  4596.  ConTersion.  A  declaration  alleged  that  the  defend- 
ants wrongfully  took  certain  goods.'  The  replication  averred 
that  the  taking  was  by  a  sheriff,  at  the  instance  and  by  the 
direction  of  the  defendants;  it  was  held  that  there  waa  no  de- 
parture.*^ 

§  4507.  Demurrer  to  reply.  The  reply  of  the  plaintiff  stated 
that  he  was  himself  the  receiver  mentioned  in  the  answer,  and 
that  he  was  the  holder  and  owner  of  the  note,  as  such  receiver, 
and  that  he  sought  to  recover  upon  it  in  that  capacity,  and  not 
individually.  The  defendant  demurred  to  the  reply,  assigning 
several  grounds,  the  substance  of  which  was  that  the  reply  was 
a  departure  from  the  complaint;  it  was  held  that  the  demurrer 
\\  a.^  well  taken.  The  reply  was  a  total  departure  from  the  com- 
j»laint.  The  right  to  recover  individually  and  the  right  to 
recover  as  receiver  are  entirely  distinct  rights,  and  depend  upon 
entirely  different  facts.  The  plaintiff,  on  receiving  the  answer, 
sliould  have  amended  his  complaint,  or  if  it  was  not  amendable, 
he  should  have  discontinued.*" 

147  Andriis  v.  Warinjc,  20  Johns.  153. 

14**  Rojfers  v.  Biirk,  10  JohnR.  400. 

149  Bnme  v.  Drew,  4  Den.  287. 

ifio  Richardson  v.  HaU,  21  Md.  399. 

151  White  V.  Miles,  11  How.  Pr.  36.  A  reply  which  does  not  re- 
spond to  the  entire  pleading,  or  part  thei-eof,  to  which  it  is  directed, 
is  bad  on  demurrer  for  want  of  sufficient  facts.  Pouder  v.  Tate, 
76  Ind.  1;  and  see  Bottlers  v.  Miller.  112  id.  584;  Silvers  v.  Canary, 
100  Id.  267.  But  a  bad  reply  is  sufficient  for  a  bad  answer  on 
demurrer,  and  a  demurrer  to  such  reply  ought  to  be  carried  back 
and  sustained  to  such  answer.  Lnndon  v.  V^^hlto,  101  Ind.  249; 
State  V.  Edwards,  114  id.  581;  W.  Un.  Tel.  Co.  v.  Yopst,  118  Id.  248. 
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I  4698.  Dvparture.  A  departure  is  matter  of  sabstance^  and 
bad  on  general  demurrer.****  A  rejoinder  of  infancy  was  held 
a  departure  from  a  plea  of  an  insolvent  discharge.*^  After  a 
]ilea  of  no  awards  a  rejoinder  confessing  and  avoiding  the  award 
is  a  departure.*"  A  rejoinder  impeaching  the  award  as  in- 
complete is  a  departure.**"*  But  a  rejoinder  that  the  defendant^ 
prior  to  the  making  of  the  awards  had,  by  writing  under  his 
hand  and  seal,  revoked  the  submission,  is  good.  A  void  award 
is  no  award.***^  A  rejoinder  afGirming  the  defense  of  the  plea 
by  denying  the  substance  of  the  replication,  without  reaffirming 
an  immaterial  averment  of  value  in  the  plea,  is  not  a  de- 
parture.*" 

I  4699.  Duplicity.  A  replication  which  alleges  two  distinct 
and  independent  facts,  either  of  which  is  a  complete  answer  to 
tbe  plea,  is  double,  and  is  bad  on  special  demurrer.*** 

§  4600.  Qoodfl  sold.  To  a  complaint  charging  acceptance  of 
goods  purchased  to  have  been  procured  by  the  fraudulent 
representations  of  the  seller,  without  examination  by  the  buyer, 
the  defendant  answered  denying  the  fraud,  and  alleging  that 
the  buyer  had  examined  the  goods  and  had  full  knowledge  of 
their  quality.  The  reply  admitted  an  examination  of  the  goods 
by  the  plaintiff,  and  a  knowledge  of  certain  facts  indicating 
the  defects  complained  of,  but  averred  that  he  relied  on  defend- 
ant's representations  and  that  the  defendant  had  subsequently 
promised  to  pay  the  damages  claimed;  it  was  held  that  the  reply 
was  a  departure,  and  that  objection  could  be  taken  to  it  by 
demurrer.***' 

I  4e01.  Insuranc*  policy.  To  a  declaration  on  a  policy  of 
insurance  averring  a  total  physical  loss,  a  replication  of  survey 
and  condemnation  after  arrival  at  the  port  of  destination  is  a 
departure.*®^ 

152  sterna  v.  Patterson,  14  Johns.  132;  see  S  3132.  ante, 
15a  Roberts  v.  KeHy,  2  Hall,  307. 
i54Munro  V.  Alalre,  2  Cai.  320. 

155  Barlow  v.  Todd,  3  Johns.  367. 

156  Blacksell  v.  Tomklns,  11  East,  187;  Allen  v.  Watson,  16  Johns. 
205. 

157  Burr  V.  Baldwin,  2  Wend.  580. 

issBumham  v.  Webster,  Davles,  236;  and  see  Craig  v.  Brown, 
Pet.  C.  C.  443. 
ISO  McAroy  v.  Wright,  25  Ind.  22. 
160  Grlswold  V.  National  Ins.  Ck>.,  3  Cow.  96. 

\oi.  1X1  —  25 
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§  4602.  Obstmctinjg^  highway.  Au  indictment  for  obatnict- 
ing  a  highway  alleged  in  the  first  count  the  obstruction  of  & 
road  "  leading  from  S/s  gate  to  B.'s  house/'  and  in  the  second 
count  the  obstruction  of  a  road  leading  "from  S.*b  gate  t<>- 
wards  the  turnpike/'  A  replicat¥)n  averring  that  the  road  ran 
"  from  S.'s  gate  to  the  turnpike ''  was  held  a  departure,  as  tlie 
former  averred  the  existence  of  a  public  road,  while  the  latter 
did  not!" 

§  4603.  Withdrawal  of  plea.  Where  a  plaintiff  replies  to  a 
plea,  and  his  replication  being  demurred  to  is  held  to  be  insufli- 
cient,  and  he  withdraws  that  replication  and  substitutes  a  new 
one  —  the  substituted  one  being  complete  in  itself,  not  referring 
to  or  making  part  of  the  one  which  preceded -r- he  waives  the 
right  to  question  in  the  Supreme  Court  the  decision  of  the 
court  below  on  the  sufficiency  of  what  he  had  first  replied. 
The  same  is  true  when  he  abandons  a  second  replication,  and 
with  leave  of  the  court  files  a  third  and  last  one.^^ 

161  state  V.  Price,  21  Md.  449. 

182  Olearwater  v.  Meredith,  1  WalL  26. 


CHAPTER  IX. 

JUDGMENT  ON   PLEADINGS. 

fi  4604.  In  g«nenU.  If  a  complaint  be  itself  sufficient^  the 
plaintiff  may  apply  for  judgment  on  the  pleadings^  if  the  de- 
fendant has  filed  an  answer  whiich  expressly  admits  the  material 
facts  stated  in  the  complaint;  or  when  the  answer  leaves  all  the 
material  allegations  of  the  complaint  undenied.  This  practice 
is  constantly  pursued  when  denials  in  verified  answers  are  literal, 
conjunctive,  evasive,  or  the  like;  and  is  equally  applicable  where 
an  answer  which  merely  sets  up  new  matter  is  found  substantially 
insufficient.^ 

S  4605.  Hotioe  of  motion  for  judgment  on  th«  pleadings. 

Form  No,  Ji2g. 

[Title.] 

Please  take  notice  that  the  plaintiff  will,  on  the day 

of    ,    18..,    at  the  courthouse,  in  the    city    of 

and  at  the  hour  of o'clock  of  said  day, 

or  as  soon  thereafter  as  counsel  can  be  heard,  move  the  court  for 
judgmeni  on  the  pleadings  in  said  action,  on  the  ground  that 
the  answer  filed  therein  is  frivolous  [or  state  other  grounds]. 
This  motion  will  be  based  upon  the  pleadings  on  file  in  siiid 
action. 

§  4606.  DefeetiTo  pleading.  When  an  answer  is  put  in  de- 
fective in  form  only,  plaintiff  should  demur,  and  not  move  for 
judgment  on  the  pleadings.^     Nor  can  defendai^    have  judg- 

1  Felch  V.  Beaudry,  40  Cal.  439;  Oorwln  v.  Patch,  4  id.  204;  Gay 
V.  Winter,  34  id.  1S3;  FitzglbbcMi  v.  Calvert,  39  id.  261;  see.  alsov 
N.  Y.  Oode,  f  537;  Lommet  v.  Kintzlng,  1  Mont  290;  Sands  v. 
Maclay,  2  Id.  42;  Hemme  v.  Hays,  55  Oal.  337;  Hicks  v.  liovell. 
64  id.  14;  Loveland  v.  Gamer,  74  id.  298;  San  Frandsca  v.  Staude, 
92  id.  660;  Kendall  v.  Mining  Co.,  9  Col.  349. 

2  Gallagher  v.  Dnnlap,  2  Nev.  326;  Childs  v.  Grlswold,  15  Iowa, 
438;  and  see  Rice  v.  Qush,  16  Col.  484.  A.  motion  for  Judgment  upon 
the  pleadings  based  upon  a  clerical  error,  which  loses  its  force 
by  the  correction  of  the  error,  is  properly  denied.  Raker  v.  Buclier» 
100  CaL  214. 
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ment  on  the  pleadings  on  the  ground  that  several  causes  of  actioa 
have  been  improperly  joined  in  the  complaint,  or  a  cause  of  ac- 
tion alleged  which  is  against  public  policy.*  If,  instead  of  de- 
murring, advantage  be  taken  of  a  defective  pleading  by  motioa 
for  judgment,  the  court  should  permit  an  amendment  of  the 
pleading,  where  an  amendment  will  cover  the  defect,  the  same 
as  if  a  demurrer  had  been  interposed.* 

§  4607.  DesiiaL  It  does  not  follow  because  defendant  makes 
no  denial  of  any  allegation  in  the  complaint  that  this  is  such  an 
admission  of  the  cause  of  action  that  a  judgment  contrary  to  tlie 
admission  is  erroneous,  if  affirmative  matter  of  defense  is  stated.*^ 
If  the  answer  contains  a  denial  of  the  material  facts  alleged  as 
a  cause  of  action  in  the  complaint,  and  a  special  detense  stated 
separately,  the  plaintiff  is  not  entitled  to  a  judgment  on  the 
pleadings,  even  if  the  entire  cause  of  action  is  confessed  in  the 
special  defense.®  In  a  suit  against  a  former  administrator  by 
his  successor,  who  alleges  a  final  settlement  of  the  fonner's  ac- 
counts, and  a  final  decree  as  to  his  administration,  a  denial  of 
these  allegations  is  sufficient  to  prevent  a  judgment  on  the  plead- 
ingsJ  In  a  suit  on  a  promissory  note,  a  denial  that  anything 
remains  due,  coupled  with  an  allegation  of  payment  to  original 
holder,  without  notice  of  an  alleged  assignment,  raises  an  issue 
of  fact,  and  judgment  for  plaintiff  should  not  be  given  on  the 
pleadings.^  If  plaintiff  treats  the  denials  as  sufficient,  and  goes 
to  trial  and  introduces  evidence  in  support  of  his  complaint,  he 
can  not  afterwards  move  for  judgment  on  the  pleadings.® 

3  Watson  V.  S.  F.  &  H.  B.  R.  R.  Co.,  50  CaL  523. 
*  Cal.  State  Tel.  Co.  v.  Patterson,  1  Nev.  151. 
e  Newell  v.  Doty,  33  N.  Y.  83. 

6Nudd  V.  Thompson,  34  Cal.  39;  Amador  Co.  v.  Butterfleld,  51 
id.  526. 

7  Craig  V.  Bateman,  49  Cal.  71. 

8  Farmers  &  Mechanics'  Bank  v.  Christensen,  51  Cal.  571.  Where 
the  facts  constituting  a  cause  of  action  are  specially  admitted  by 
the  answer,  a  judgment  may  be  entered  against  the  defendant  on  the 
pleadings,  notwithstanding  the  complaint  contains  an  allegation  of 
nonpayment  and  the  answer  denies  It  Esbensen  v.  Tfovt^r.  .n  Col. 
App.  467. 

»Tevis  V.  Hicks,  41  Oal.  123.  As  to  what  admissions  are  cf>n^ 
elusive  against  the  defendant,  see  Burke  v.  Laforge,  12  Cal.  403; 
Fremont  v.  Seals,  18  id.  433;  Mathews  v.  Fitch,  22  id.  86,  22?>:  83 
Am.  Dec.  61;  Blood  v.  Light,  31  Cal.  115;  Nunan  v.  San  Francisco, 
38  id.  688;  consult  also  **  Admissions  in  the  Answer,"  vol.  2,  §  3177. 
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f  4608.  Demurrer  must  be  disposed  of.  When  a  demurrer  is 
filed  to  deieudaut's  answer,  it  is  irregular  for  plaintiii*  to  take 
judgment  before  some  disposition  is  made  of  the  demurrer,^'*  as 
the  demurrer  must  be  dispdsed  of  before  the  issue  of  fact  is 
tried/^  and  before  judgment  on  the  merits  can  be  rendered.^* 
But  if  no  objection  is  made  at  the  time  of  trial,  it  is  not  such 
an  irregularity  as  entitles  the  plaintiff  to  a  new  trial.** 

§  4600.  Discretion.  Motions  for  judgment  on  the  pleadings 
are  allowed  in  the  discretion  of  the  court.**  Such  motions  can 
be  allowed  only  where  the  answer  wholly  fails  to  deny  any 
material  allegation  of  the  complaint.**  Vagueness  is  not  visited 
by  judgment.*' 

10  Huse  V.  Moore,  20  Cal.  115;  Calderwood  v.  Tevis.  23  Id.  336. 

11  Ellis  V.  Loumier,  1  Mo.  260. 

12  Manlfee  v.  D'Lashmutt,  1  Mo.  258. 
18  Calderwood  v.  Tevis,  23  Cal.  335. 

14  Fitzgerald  v.  Neustadt,  91  Cal.  000;  WlUson  v.  McDonald,  Cal. 
Sup.  Ct..  July  Term,  180». 

i»  Id.;  and  see,  to  same  effect,  Gardner  v.  Donnelly,  86  Cal.  367;  Mc- 
Donald V.  Pincus,  13  Mont  83;  Wallace  y.  Baisley,  22  Oreg.  572.  A 
motion  for  Judgment  on  the  pleadings  is  not  in  harmony  with  the 
spirit  of  Code  procedure,  and  is  not  favored.  Currie  v.  So.  Pac. 
Co.,  23  Oreg.  400.  And  when  any  of  the  material  allegations  of 
the  complaint  are  denied  by  the  answer,  it  is  error  to  render 
judgment  on  the  pleadings.  Willis  v.  Holmes,  28  Oreg.  265;  John- 
son V.  Manning.  2  Idaho,  1073;  Botty  v.  Vandament,  07  Cal.  332; 
Wldmer  v.  Martin,  87  id.  88;  Hastings  v.  Bank  of  Longmont,  4  Col. 
App.  419.  But  where  a  complaint  states  a  cause  of  action,  and 
proof  of  the  affirmative  averments  in  the  answer  would  be  im- 
material, and  the  denials  of  the  answer  are  merely  of  matters  of 
law.  it  is  proper  to  render  a  judgment  for  the  plaintiff  upon  the 
pleadings.  Heydenfeldt  v.  Jacobs,  107  Cal.  373;  Drew  v.  Tedlar, 
87  Cal.  443;  Simpson  v.  Prather,  5  Oreg.  86.  Motion  by  defendant 
for  judgment  upon  the  pleadings,  when  granted.  See  Hinehman 
V.  Oreg.,  etc.,  Nav.  Co.,  17  Oreg.  614;  De  Toro  v.  Robinson,  91  Cal. 
371;  Kelley  v.  Kriess,  68  id.  210.  Where  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action  a  motion  by  the  defendant 
for  judgment  upon  the  pleadings  can  not  properly  be  granted. 
Denis  v.  VelatI,  06  Oal.  223;  see  Dexter  v.  Sparkman.  2  Wash. 
St,  165. 

15  Kelly  V.  Barnett,  16  How.  Pr.  135.  A  motion  for  judgment 
on  the  pleadings  ought  not  to  be  granted  where  material  matters 
denied  on  information  and  belief  were  not  presumptively  within  the 
knowledge  of  the  defendants.  Wickersham  v.  Comerford,  104  Oal. 
494. 
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I  4610.  FrivolouB  answer.  It  seems  that  the  plaintiff  can 
not  move  for  a  judgment,  as  on  a  frivolous  plea,  unless  the 
answer  as  an  entirety  is  frivolous.  If  it  contains  several  de- 
fenses, some  well  pleaded  and  some  insufficient,  the  latter  should 
be  demurred  to,  or  moved  to  be  stricken  out,  as  the  case  may 
be.*'^  But  if  parts  only  are  bad,  relief  is  to  be  had  by  a  motion 
to  strike  out.  It  is  true  that  there  may  be  no  objection  to  com- 
bining both  of  these  applications  in  one  motion,  but  in  that 
case,  whether  judgment  on  the  whole  answer  can  be  granted 
must  depend  on  whether  the  parts  of  the  pleading  objected  to 
are  stricken  out,  and  if  they  are,  whether  the  whole  answer,  as 
it  then  remains,  be  frivolous.^®  In  an  action  to  quiet  title,  an 
answer  which  denies  that  plaintiff  is  the  owner  or  in  possession 
of  the  property,  except  as  tenant  in  common  with  defendant, 
and  alleges  that  the  deed  set  out  in  the  plaintiff's  complaint, 
and  under  which  he  claims,  was  not  intended  as  a  conveyance, 
but  simply  to  enable  him  to  sell  the  property,  and  that  the 
grantor  therein  had  subsequently  conveyed  an  interest  in  the 
property  to  defendant,  presents  a  defense,  and  plaintiff  is  not 
entitled  to  judgment  on  the  pleadings.^®  When  an  answer  sets 
up  four  defenses,  two  of  which  tendered  issues  with  the  com- 
plaint, and  two  of  which  in  hypothetically  admitting  the  aver- 
ments of  the  complaint  averred  matter  in  avoidance,  in)on 
motion,  it  was  held:  1.  That  the  two  hypothetical  defenses  must 

be  stricken  out;  2.  That  as  there  was  enough  left  in  the  answer 
to  put  the  plaintiff  to  proof  of  his  case,  it  was  unnecessary  to 

allow  an  amendment.^  Vagueness  in  pleading  is  not  frivolous- 
nees,  and  is  to  be  corrected  by  amendment.**  As  to  what 
answers  are  deemed  frivolous,  consult  section  3176  et  seq, 

17  Van  Valen  v.  Lapham,  13  How.  Pr.  240. 

18  Lockwood  v.  Salhenger,  18  Abb.  Pr.  136. 
i»  Garvey  v.  WlUls,  50  CaL  619. 

20  Hamilton  v.  Hough,  13  How.  Pr.  14. 

21  Kelley  v.  Barnett,  16  How.  Pr.  185.  A  frivolous  answer  is  one 
which  denies  no  material  averment  in  the  complaint  and  sets  up  no 
defense,  and  when  such  an  answer  Is  filed  the  plaintiff  may  apply 
for  judgment  on  the  pleadings.  Hemme  v.  Hays,  55  Cal.  337:  and 
see  Montgomery  v.  Merrill,  62  id.  385.  When  the  complaint  in  the 
second  action  states  a  cause  of  action,  and  the  answer  contains 
no  denials  of  its  allegations,  and  rules  wholly  upon  the  bar  of  the 
former  judgment,  it  Is  proper  to  render  'judgment  against  the 
defendant  upon  the  pleadings.    Johnson  v.  Vance,  86  Cal.  110. 
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t  4611.  Xlection.  When  the  defendants  serve  a  pleading  con- 
taining matter  in  answer  and  matter  in  demurrer  to  the  com- 
plaint, they  should  be  compelled  to  elect  between  the  two.^ 
So  where  a  demturer  to  a  plea  is  overruled,  and  the  plaintiff 
does  not  obtain  leave  to  withdraw  it  and  file  a  replication,  it 
amounts  to  an  election  to  stand  on  the  demurrer,  and  judgment 
should  be  rendered  for  the  defendant.* 

f  4612.  Variilad  answwr  A  verified  answer  which  in  any 
part  contains  a  distinct  denial  of  a  fact  material  to  plaintiff's 
recovery  can  not,  whatever  its  defects,  be  treated  as  a  nullity,  so 
as  to  entitle  plaintiff  to  judgment  on  the  pleadings.^ 

«  Slocnm  V.  Wheeler,  4  How.  Pr.  373;  Stmver  v.  The  Ocean  Ins. 
Co.,  16  id.  422. 

28  MarshaU  v.  Platte  Ck>.»  12  Mo.  SS. 

24GhirardeUi  v.  McDermott,  22  Gal.  930.  Technically,  a  motion 
for  judgment  upon  the  pleadings  when  there  is  a  verified  complaint 
and  an  unverified  answer,  is  not  good  practice.  The  motion  should 
he  to  strike  the  answer  from  the  files  and  for  judgment  as  by  de- 
fault Speer  v.  Oraig,  16  Ck>l.  478;  Tnllock  v.  Belleville,  etc..  Skein 
Works,  17  id.  579. 
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TRIAL,  AND  ITS  mCIDENTS. 


CHAPTER  I. 

ISSUES. 


I  4613.  In  general.  When  the  pleadings  in  an  action  (the 
complaint  and  answer)  are  made  up,  the  question  first  to  be 
arrived  at  before  going  into  trial  is,  What  are  the  issues  to  be 
tried?  This  proposition  must  be  carefuly  examined  and  clearly 
understood  before  the  parties  can  prepare  for  trial,  for  if  the 
true  issue  or  issues  are  not  understood  by  counsel  for  the  plain- 
tiff or  defendant,  the  one  can  not  prepare  intelligibly  for  the 
prosecution  of  his  claim,  nor  the  other  for  his  defense.  Certain 
steps  are  necessary  to  be  taken  on  the  pari;  of  the  plaintiff  to 
establish  his  claims  against  the  defendant.  The  bare  fact  that 
the  plaintiff  has  suffered  an  injury  does  not  always  entitle  him 
to  the  relief  asked  for  in  his  complaint;  hence  it  becomes  a 
question  of  chief  importance  to  so  frame  the  issue  in  the  plead- 
ings that  he  may  obtain  the  relief  to  which  the  nature  of  the 
injury  entitles  him.  He,  being  the  moving  party,  must  be  pre- 
pared to  so  present  his  case  that  he  can  show:  1.  That  the  de- 
fendant did  the  injury;  2.  He  must  show  the  same  character  of 
injury  which  the  complaint  mentions;  3.  The  amount  of  the 
damage  done,  and  that  it  is  the  same  described  in  the  complaint; 
4.  He  must  show  that  the  issue  made  by  the  pleadings  is  sus- 
tained by  the  proofs  —  that  is,  he  can  not  prove  a  cause  of  action 
not  pleaded;  and  hence  the  familiar  rule  that  the  allegata  and 
probata  must  agree.  By  issues  is  meant  the  fact  of  difference- 
between  plaintiff  and  defendant.  In  an  action  there  may  be  a 
number  of  issues,  each  of  which  is  vital  and  necessary  to  be 
tried  to  make  out  plaintiff's  cause.  They  are  integral  parts  of 
one  whole,  and  if  plaintiff  fails  to  plead  or  prove  each  of  these 
necessary  parts,  his  action  falls.  Fach  is  a  link  in  the  chain  of 
circumstances,  which  makes  up  in  detail  the  whole  case.     It  is^ 
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theref ore,  the  better  practice  for  an  attorney  to  make  a  note  of 
each  step  to  be  taken  in  the  course  of  the  trial  before  going 
into  court,  and  to  do  that  he  must  take  for  his  guide  the  issue 
in  the  cause.  This  is  necessary  because  the  parties  to  the  ac- 
tion, if  informed  of  the  facts  necessary  to  be  proved  to  make  out 
their  case,  need  only  to  bring  into  court  such  evidence  as  will 
effect  the  purpose,  and  not,  as  is  often  done,  be  firing  at  ran- 
dom, apparently  without  object,  and  certainly  without  success. 
In  most  causes,  the  real  points  will  thus  be  greatly  narrowed 
down,  and  it  will  require  but  a  few  witnesses  or  a  comparatively 
small  amount  of  evidence  to  sustain  the  action,  if  there  be  merit 
in  it,  and  hence  counsel  should  know  before  going  into  court, 
as  far  as  possible,  what  he  wants  to  prove;  and  second,  if  the 
whole  issue  is  made  up  of  parts,  analyze  them,  and  then  make 
the  proofs  in  the  order  in  which  they  ought  to  be  presented  to 
the  court  or  jury.  In  many  cases  it  is  of  vast  importance  to 
present  the  proofs  in  logical  order,  which  means  the  natural 
order,  and  this  should  be  a  point  of  no  small  interest  to  the 
practitioner,  for  if  logically  presented,  unprofessional  minds 
like  jurors  will  grasp  the  ideas  with  more  readiness,  and  the 
judge  or  professional  listenjer  will  comprehend  the  relevancy  of 
the  testimony  without  comment  or  explanation. 

§  4614.  Jolnd«r  of  iflsue.  The  authorities  generally  define  an 
issue  to  be  a  single,  certain,  and  material  point,  issuing  out  of 
the  allegations  or  pleas,  consisting  regularly  of  an  affirmative 
and  negative;*  while  an  immaterial  issue  is  one  taken  on  an 
immaterial  point,  and  not  necessar}'  to  decide  the  action.^  An 
issue  is  joined  where  there  is  a  direct  affirmation  and  denial  of 
the  fact  in  dispute;  and  it  makes  no  difference  whether  the 
affirmative  or  the  negative  is  first  averred.^  Where  nothing  is 
in  fact  controverted,  no  issue  is  joined.*  The  law  requires  every 
issue  to  be  founded  upon  some  certain  point,  that  the  parties 
may  come  prepared  with  their  evidence,  and  not  be  taken  bv 

■ 

1 2  Burr.  Diet.  99;  Co.  Lit.  120  a;  see  3  Bl.  Com.  313;  French  Law. 
336;  Story's  Eq.  PL.  §  1;  SteplL  PL  124;  1  Van  SantF.  PL  733;  1  Chit 
PL  652. 

»Steph.  PL  129;  1  Chit.  PI.  692;  2  Tidd's  Pr.  921;  Gould's  PL,  c.  6, 
«27. 

3  Van  Gieson  v.  Van  Gieson.  12  BftrU.  520. 

^  Pardee  v.  Schenck.  11  How.  Pr.  500.  In  a  civil  action  the  issues 
are  formed  by  the  averments  of  the  complaint  and  denials  of  the 
answer  or  replication  to  new  matter.  Deer  Lodge  County  v.  Kohrs. 
2  Mont.  66. 
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Burprise,  and  that  the  jury  may  not  be  misled  by  the  introduc- 
tion of  various  matters.^  The  pleadings  having  been  made  up, 
the  cause  is  at  issue.  An  issue  arises  when  a  fact  or  conclusion 
of  law  is  maintained  by  the  one  party  and  is  controverted  by 
the  other.    Issues  are  of  two  kinds:  1.  Of  law;  and  2.  Of  fact* 

§  4616.  Issues  of  law.  An  issue  of  law  arises  upon  a  de- 
murrer to  the  complaint  or  answer,  or  to  some  part  thereof;^ 
and  is  tried  by  the  court,  unless  referred  by  consent.®  A  court 
can  not  properly,  even  by  consent  of  parties,  pass  upon  questions 
not  raised  by  the  written  allegations  of  the  pleadings.®  Where 
an  issue  of  law  goes  to  only  a  portion  of  a  pleading,  the  case 
may  be  put  on  the  calendar  for  trial  of  the  issue  of  fact,  joined 
by  other  portions,  without  waiting  for  the  decision  of  the 
former.*^  Various  illustrations  of  issues  of  law  are  cited  in  the 
notes."     See,  also,  §  4617  e/  seq. 

ft  Minor  V.  Mechanics*  Bank  of  Alexandria,  1  Pet.  46. 
e  Cal.  Code  Oiv.  Pra,  %  588;  N.  Y.  Code  Civ.  Pro..  |  963. 

7  Id.,  $  580;  N.  Y.  Code  Civ.  Pro.,  %  964;  Laws  of  Oregon,  §  172; 
3  Bl.  Com.  314;  3  Steph.  Com.  572. 

8  Id.,  $  591;  N.  Y.  Code  Civ.  Pro.,  §  969. 
oBoggs  V.  Merced  M.  Co.,  14  Cal.  279. 

10  Palmer  v.  Smedley,  13  Abb.  Pr.  185. 

11  Account,—  What  constitutes  an  account  stated  Is  a  question  rais- 
ing an  Issue  of  law.  Lockwood  v.  Thome,  11  N.  Y.  170;  62  Am. 
Dec.  81.  Adverse  possession.—  The  facts  to  establish  adverse  posses- 
sion are  to  be  found  by  the  jury,  but  what  constitutes  adverse 
possession  is  a  question  of  law.  Macklot  v.  Dubreull,  9  Mo.  473; 
43  Am.  Dec.  550;  Bowie  v.  Brahe,  3  Duer,  35;  Jackson  v.  Walker, 
7  Cow.  637;  Munro  v.  Merchant,  26  Barb.  383.  Agreement.— Whether 
letters  which  have  passed  between  parties  constitute  an  agree- 
ment. Luckhart  v.  Ogden,  30  Cal.  547.  Whether  an  agreement 
between  parties  amounts  to  an  extension  of  time  for  the  perform- 
ance of  a  former  contract  between  them,  and,  if  so,  what  time,  are 
questions  of  law  for  a  court,  and  not  of  fact  for  a  jury.  Id. 
Assignment.— The  legal  effect  of  an  assignment.  Goodrich  v. 
Downs,  6  Hill,  438;  Sheldon  v.  Dodge,  4  Den.  217;  Cunningham  v. 
Freeborn,  11  Wend.  240;  of  a  chattel  mortgage.  Spies  v.  Boyd, 
1  B.  D.  Smith,  445;  EdgeU  v.  Hart,  9  N.  Y.  213;  59  Am.  Dec.  532  — 
are  questions  of  law.  Carelessness.—  What  facts  and  circumstances 
constitute  evidence  of  carelessness.  Gerke  v.  Cal.  Steam  Nav.  Co., 
9  CaJ.  251;  70  Am.  Dec.  650.  Ctwr/>/tanr^.— Whether  one  claiming 
a  discharge  In  insolvency  has  strictly  complied  with  the  provisions 
of  the  Insolvent  Act  is  a  question  of  law.  Schloss  v.  His  Creditors, 
31  Cal.  201.  Contract. — Whether  a  contract  has  been  rescinded  or 
not,  as  whether  the  undisputed  acts  of  parties  amount  to  a  re- 
iscission.    Healy  v.  Utley,  1  Cow.  345;  or  Its  construction.    Thomas 
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i  4616.  Issues  of  fact.     An  issue  of  fact  is  an  issue  taken 
ii}>on  or  consisting  of  matters  of  fact,  the  fact  only,  and  not  the 

T.  Dickinson,  23  Barb.  431;  and  the  validity  and  effect  of  a  contract 
—  are  questions  raising  an  issue  of  law.  Ohapin  v.  Potter,  1  Hilt 
366.  But  when  the  meaning  la  to  be  judged  by  facts  aliunde, 
it  is  a  question  for  the  jury.  Gardner  v.  Clark,  17  Barb.  588. 
Due  diligence,—  Due  diligence  is  sufficiently  defined  to  enable  courts 
to  determine  whether  any  given  state  of  facts  is  sufficient  to  con- 
stitute it  or  not  Ophlr  Oo.  v.  Carpenter,  4  Nev.  534;  97  Am.  Dec. 
550;  see  Carroll  t.  Upton,  3  N.  Y.  272.  Evidence.—  Admissibility  of 
evidence  Is  a  question  for  the  court  People  v.  Glenn,  10  Cat  82; 
Gould  V.  Weed,  12  Wend.  12;  compare  Larue  v.  Rowland,  7  Barb. 
107;  see,  also,  Harris  v.  Wilson,  7  Wend.  57.  Or  of  a  witness  ob- 
jected to  for  interest  Tabor  v.  Stanlels,  2  Cal.  240.  Or  whether  a 
witness  is  competent  Reynolds  v.  Lounsbury,  6  Hill,  534;  Scherpf 
V.  Szadeczky,  1  Abb.  Pr.  366;  Prall  v.  Hinchman,  6  Duer,  851. 
Or  whether  a  paper  is  proper  to  be  read.  Tillou  v.  CUnton  &  Bssex 
Mut  Ins.  Co.,  7  Barb.  564.  Whether  evidence  offered  tends  In  any 
respect  to  make  out  fraud.  Gage  v.  Parker,  25  Barb.  141;  Brwln  v. 
Voorhees,  26  Id.  127.  In  slander,  if  there  is  no  dispute  as  to  the 
facts,  the  question  whether  the  testimony  given  by  plaintiff  was 
material  to  the  point  in  issue.  Power  v.  Price,  16  Wend.  460. 
Fraud.—  When  there  is  no  dispute  upon  the  facts,  and  the  law  upon 
those  facts  declares  a  transaction  fraudulent,  it  is  not  a  question 
for  the  jury.  Chenery  v.  Palmer,  6  Cal.  119;  65  Am.  Dec.  403; 
Sturtevant  v.  Ballard,  9  Johns.  337;  6  Am.  Dec.  281;  Jennings  v. 
Carter,  2  Wend.  446;  20  Am.  Dec.  635;  Gage  v.  Parker,  25  Barb.  141; 
Erwln  V.  Voorhees.  26  id.  127;  Bdgell  v.  Hart,  9  N.  Y.  213;  59  Am. 
Dec.  532.  Grant—  The  construction  of  the  terms  of  a  grant.  Frier 
V.  Jackson,  8  Johns.  496;  as  to  the  validity  and  effect  of  a  Mexican 
grant  Seaward  v.  Malotte,  15  Cal.  304;  as  to  Its  loss  and  contents. 
Id.:  as  to  the  effect  of  mesne  conveyance  through  which  plaintiff 
claimed  under  the  grant  Id.  If  there  is  no  dispute  about  the 
facts,  the  question  what  premises  are  embraced  by  the  terms  of  the 
Instrument  are  questions  for  the  court  St  John  v.  Bumpstead, 
17  Barb.  100.  /iwuranr^.— Whether  preliminary  proofs  of  loss  of 
vessel  are  sufficient  to  satisfy  requirements  of  policy,  and  whether 
facts  shown  amount  to  a  waiver  of  defects  in  the  proofs,  are  ques- 
tions for  the  court.  Miller  v.  Eagle  Life  &  Health  Ins.  Co.,  2  E. 
D.  Smith,  268.  Judgment.— Whether  a  judgment  was  properly  en- 
tered (Leese  v.  Clark,  29  Cal.  26)  is  a  question  of  law;  but  the 
issue  nul  tiel  record  is  for  the  jury.  Fasnacht  v.  Stehn,  53  Barb.  650; 
5  Abb.  Pr.  (N.  S.)  338.  Jurisdiction.— Whether  the  proceedings  of 
the  Probate  Court  showed  jurisdiction  to  make  certain  orders  is 
a  question  of  law.  Seaward  v.  Malotte,  15  Cal.  301.  Libel.— 
Whether  the  article  is  libelous  on  its  face  Is  a  question  for  the 
court.  Matthews  v.  Beach,  5  Sandf .  256.  But  whether  the  language 
is  capable  of  bearing  the  meaning  assigned  by  the  court,  or  whether 
the  meaning  is  truly  assigned  to  the  language.  Is  for  the  jury. 
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law,  being  disputed.^^  Such  issues  arise:  1.  Upon  a  material 
allegation  in  the  complaint,  controverted  by  the  answer;  2. 

Blagg  V.  Start,  10  Q.  B.  899;  Broome  v.  Goslen,  1  G.  B.  728; 
Barrett  v.  Long,  3  H.  L.  Gas.  395.  Mining  laws.— The  construction 
of  mining  laws,  wlien  introduced  in  evidence,  is  a  question  for  the 
court.  Fairbanks  v.  Woodtiouse,  6  Gal.  433.  Negligence.— Where 
facts  are  ascertained,  whetlier  they  amount  to  negligence.  Das- 
comb  V.  Buffalo  &  State  Line  R.  IL  Go.,  27  Barb.  221;  Steves  v. 
Gswego  &  Syracuse  R.  R.  Go.,  18  N.  Y.  422;  Mackey  v.  New  York 
Gent.  IL  R.  Go.,  27  Barb.  528;  Brooks  v.  Buffalo  &  Niagara  R.  R. 
Go.,  id.  532,  note;  Brendell  v.  Buffalo  State  Line  R.  R.  Go.,  id.  534» 
note.  New  promise.— V^^heve  the  facts  are  undisputed,  it  is  for  the 
court  to  determine  whetlier  a  sufficient  promise  has  been  made  to 
take  the  case  out  of  the  statute.  Glarke  v.  Dutcher,  9  Gow.  674. 
Notice.— The  sufficiency  of  the  notice  of  the  dishonor  of  a  note* 
where  there  is  no  dispute  about  the  facts,  is  a  question  of  law. 
Gayuga  Ck).  Bank  v.  Warden,  6  N.  Y.  29;  Farmers'  Bank  v.  Vail, 
21  id.  487 ;  78  Am.  Dec.  160.  So,  the  question  whether  the  notice  was 
given  within  a  reasonable  time.  Bryden  v.  Bryden,  11  Johns.  187; 
Tindal  v.  Brown,  1  ^.  R.  1(57;  Scheibel  v.  Fairbain,  1  Bos.  &  Pul. 
388.  Or  whether  the  holder  used  due  diligence  to  find  the  drawer 
or  indorser.  Bank  of  Utica  v.  Bender,  21  Wend.  ©43;  Spencer  v. 
Bank  of  Salina,  3  Hill,  520.  So  whether  a  written  notice  of  protest 
is  sufficient  in  terms  to  charge  an  indorser.  Remer  v.  Downer,  23 
Wend.  620;  34  Am.  Dec.  281;  Ransom  v.  Mack,  2  Hill,  587;  38  Am. 
Dec.  602;  Dole  v.  Gold,  5  Barb.  490;  Oook  v.  Litchfield,  9  N.  Y.  279. 
Parties.— The  question  as  to  proper  parties  plaintiff  is  a  question 
of  law.  Seaward  v.  Malotte,  15  Gal.  304.  Partnership.—  If  facts  are 
undisputed,  the  question  of  partnership  is  for  the  court.  Gumpston 
V.  McNair,  1  Wend.  457.  Probable  cause,  reasonable  cause,  are  ques- 
tions of  law.     1  T.  R.  .542;  1  Gale  &  D.  504;  Bulkely  v.  Keteltas, 

6  N.  Y.  384;  Garpenter  v.  Shelden,  5  Sandf.  77;  Gordon  v.  XJphara, 
4  E.  D.  Smith.  9;  Waldheim  v.  Sichel,  1  Hilt.  45;  Bulkeley  v.  Smith, 
2  Duer,  261;  Besson  v.  Southard,  10  N.  Y.  236;  McCormick  v.  Sisson, 

7  Gow.  715;  Pangbum  v.  Bull,  1  Wend.  345;  Masten  v.  Deyo,  2  id. 
424;  Hall  V.  Suydam,  6  Barb.  83;  Stevens  v.  Lacour,  10  id.  62. 
Probable  cause  is  a  mixed  question  of  law  and  fact  See  Potter  v. 
Scale,  8  Gal.  217;  Grant  v.  Moore,  29  id.  644;  Brandt  v. 
Higgins,  10  Mo.  728.  Receipt.— The  facts  being  undisputed,  and 
no  fraud  shown,  the  question  of  the  effect  of  a  receipt, 
as  establishing  an  accord  and  satisfaction,  is  a  question 
of  law.  Vedder  v.  Vedder,  1  Den.  257.  Waste.— V/hether  the 
question  what  amounts  to  a  waste  is  a  question  of  law  or  fact. 
Jackson  v.  Brownson,  7  Johns.  227:  5  Am.  D*>o  258:  Cooper  v. 
Stower,  9  id.  331;  Jackson  v.  Tibbetts,  3  Wend.  341;  KIdd  v.  Dennl- 
son,  6  Barb.  9;  McGregor  v.  Brown,  10  N.  Y.  114.  Written  instrument., 
—  That  a  written  instrument  is  or  is  not  a  mortgage.  Fairbanks 
V.  Bloomfield,  2  Duer,  353:  the  legal  effect  of  written  documents. 
Carpoutler  v.  Thlrston,  24  Cal.  268  — nre  questions  of  law. 

12  3  Bl.  Gom.  314;  Go.  Lit  126  a;  3  Steph.  Gom.  572. 
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Xrpon  new  matters  in  the  answer,  except  an  issue  of  law  is  joined 
thereon.^'  In  actions  for  the  recovery  of  specific  real  or  per- 
sonal property,  with  or  without  damages,  or  for  money  claimed 
as  due  upon  contract,  or  as  damages  for  breach  of  contract,  or 
for  injuries,  an  issue  of  fact  must  be  tried  by  a  jury,  unless  a 
jury  trial  is  waived,  or  a  reference  be  ordered.  In  other  cases, 
issues  of  fact  must  be  tried  by  the  courts  subject  to  its  power 
to  order  any  such  issue  to  be  tried  by  a  jury,  or  to  be  referred 
to  a  referee.^*  They  are  made  by  the  pleadings,  and  should  be 
submitted  to  the  jury  as  thus  made.^*  The  right  of  trial  by 
jury  is  a  right  o  fwhich  no  litigant  in  a  proper  case  can  be 
deprived  without  his  consent.  And  if  the  court  refuses  a  de- 
mand for  a  jury  trial  of  issues  of  fact  in  an  action  at  law,  it  is 
an  error  for  which  the  appellate  court  ought  to  grant  a  new 
trial,  notwithstanding  the  issues  have  been  fairly  tried  by  the 
court,  and  proper  judgment  rendered.**  Various  illustrations 
of  questions  which  raise  an  issue  of  fact  are  cited  in  the  note.*^ 
See,  also,  §  4617  f^  seq. 

13  Cal.  CkMie  Civ.  Ptot.  %  590r  see.  also.  N.  Y.  Code  Civ.  Pro.,  %  964; 
Laws  of  Oregon,  S  173. 

14  Id.,  i  592.  The  qneetion  whether  an  issue  of  fact  must  be  tried 
by  a  Jury  cm*  by  the  court  is  not  to  be  determined  from  the  nature  of 
the  issue,  but  from  the  character  of  the  action  in  which  issue  is 
Joined.    Danielson  v.  Gude,  11  Col.  87. 

WBankston  v.  Karris.  26  Mo.  175;  Overton  v.  Webster,  id.  332. 

3«  Treadway  v.  Wilder,  12  Nev.  108.  In  an  equitable  action,  the 
Issues  of  fact  raised  by  the  pleadings  should  be  tried  by  the  court, 
unless  submitted  by  the  court  to  a  jury.  McLaughlin  v.  Del  Re, 
64  Cal.  472;  Churchill  v.  Baumann,  104  id.  369;  Santa  Cruz,  etc.. 
Ca  V.  Bowie,  104  id.  286;  see  8  4633,  post. 

^"f  Abandonment.— Vf^en,  in  ejectment  on  prior  possession,  abandon- 
ment is  pleaded,  and  evidence  on  it  is  introduced,  the  question  of 
adverse  possession  Is  for  the  jury.  Rol)ertR  v.  Unger,  30  Cal.  676; 
Jackson  v.  Joy,  9  Johns.  102.  So  of  mining  claims.  Warring  v. 
Crow.  11  Cal.  371.  So  whether  an  abandonment  of  insured  vessel 
Is  accepted  or  not.  Bell  v.  Smith,  2  Johns.  98.  Appurtenances.— 
What  are  appurtenances  of  a  steamboat  i8  a  question  of  fact  for 
the  jury.  Amis  v.  Steamboat  "  T^nlsa,"  9  Mo.  621.  Assent.— 
Whether  a  party  has  assented  to  acts  of  the  sheriff.  Moore  v. 
Westervelt.  2  Duer,  59.  So  knowledge  or  assent,  generally,  is  a 
question  of  fact  Weaver  v.  Page,  6  Cal.  681;  Bensley  v.  AtwiU, 
12  id.  231.  Baggage.—  Whether  articles  of  a  doubtful  character  are 
to  be  deemed  as  baggage  is  a  question  of  fact.  Grant  v.  Newton, 
1  E.  D.  Smith,  95.  Bill  of  exchange.—  That  a  bill  was  presented  for 
payment,  and  payment  demanded,  is  a  question  of  fact.  Graham 
r    Machado,  6  Duer,  514.    Compensation.— In  a  suit  for  services 
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dues  both  of  law  and  fact  to  the  same  complaint^  it  is  required 

rendered,  whether  such  services  were  intended  to  be  gratuitous  is 
a  question  for  the  Jury.  Pendleton  v.  Empire  Stone  Dressing  Co., 
10  N.  Y.  13.  Compulsion.—  The  question  of  compulsion  in  the  ejec- 
tion of  a  passenger  from  a  railroad  car  is  one  for  the  Jury.  Kline 
V.  C.  P.  IL  R.  Co.,  37  Oal.  400;  99  Am.  Dec.  282;  S.  C,  39  Cal.  587. 
Conversion.-- The  time  of  the  conversion.  Hyde  v.  Stone,  9  Cow. 
230;  18  Am.  Dec.  501;  and  the  amount  of  damages  in  action  for 
the  detention  of  personal  property.  Bartlett  v.  Hogden,  3  Cal.  55 
—  are  questions  for  the  Jury.  Custom.—  Whether  such  a  custom  ex- 
isted or  not  is  a  question  of  fact.  Panaud  v.  Jones,  1  Cal.  500. 
Death  of  parties.—  Where  the  death  of  one  of  the  defendants  Is  put 
in  issue  by  the  pleadings,  it  should,  like  every  other  Issue  of  fact* 
be  left  to  the  jury.  Fowler  v.  Houston,  1  Nev.  469.  Dedication.— 
What  amounts  to  a  dedication  of  homestead  is  a  question  of  fact. 
Cook  V.  McChristlan,  4  Cal.  23.  So  of  the  dedication  of  land  for 
a  street  Harding  v.  Jasper,  14  Cal.  048;  see  Alemany  v.  Petaluma^ 
38  id.  553.  Delivery  of  goods.—  Whether  absolute  or  conditional,  is  a 
question  of  fact.  Houghtaling  v.  Ball,  19  Mo.  84;  59  Am.  Dec.  331; 
Fleeman  v.  McKean,  25  Barb.  474;  Downer  v.  Thompson,  6  Hill,  20& 
Description  of  tend.— Whether  the  land,  as  described  in  the  deed 
given  in  evidence,  Is  the  same  as  that  described  in  the  plaintiflF's 
declaration,  is  a  question  for  the  Jury.  Lawless  v.  Newman,  5  Mo. 
236;  Newman  v.  Lawless,  6  id.  279.  So  where  parol  evidence  is 
resorted  to  to  Identify  the  calls  of  a  survey,  the  facts  must  be 
found  by  the  Jury.  Ott  v.  Soulard,  9  Mow  573.  Diligence  and  care 
is  a  question  of  fact  for  the  Jury.  Richmond  v.  Sac.  Val.  Bi  R.  Co., 
18  Cal.  351.  Ordinary  care.  Aymar  v.  Astor,  6  Cow.  267.  Election 
or  intention  is  a  question  of  fact  for  the  Jury.  Clift  v.  White,  12 
N.  Y.  538;  Moss  v.  Riddle,  5  Cranch,  351;  Griffin  v.  Cranston,  1 
Bosw.  281;  Miller  v.  The  People,  5  Barb.  203;  20  id.  549;  Oilman 
V.  Reddington,  24  N.  Y.  12.  Evidence.— The  weight  of  evidence  is 
a  question  for  the  jury.  Battersby  v,  Abbott,  9  Cal.  565;  Winston 
V.  Wales,  13  Mo.  569;  Patterson  v.  McClanahan,  id.  507;  Van  Ness 
V.  Packard,  2  Pet  138;  People  v.  Dick,  32  Cal,  213;  S.  C,  84  Id.  668; 
Tuttle  V.  Buck,  41  Barb.  417.  Whether  evidence  is  sufficient  to 
prove  execution  of  a  bond.  Hicks  v.  Chouteau,  12  Mo.  341.  It 
is  for  the  jury,  and  not  the  court,  to  construe  the  meaning  of  an 
ambiguous  reply  to  a  question  in  a  deposition.  Marine  Ins.  Co. 
of  AJex.  V.  Young,  5  Cranch,  187.  Fixtures.—  Whether  personal  prop- 
erty has  been  annexed  to  the  freehold,  or  whether  it  was  so  annexed 
for  the  purposes  of  trade  only.  Is  a  questicm  of  fact.  Hovey  v. 
Smith,  1  Barb.  372.  Foreign  tew.— What  is  the  law  of  a  foreign 
country  Is  a  question  of  fact  Western  v.  Genesee  Mutual  Insur- 
ance Co.,  12  N.  Y.  258.  Fraud.—  Actual  fraud  is  always  (Cal.  Code 
Civ.  Pro.,  S  1574)  a  question  of  fact  Seaman  v.  Marlani,  1  Cal.  336: 
Billings  V.  Billings,  2  id.  107;  56  Am.  Dec.  319;  Ford  v.  Chambers, 
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19  Gal.  14a;  W^lngtoD  y.  Sedflrwlck,  12  icL  469.  Whetlier  omission 
to  change  possfwsion  under  sale  or  mortgage  of  chattels  was 
with  fraudulent  intent.  Prentiss  v.  Slack,  1  Hill,  467;  Butler  y.  Van 
Wyck,  id.  438;  Smith  r.  Acker,  23  Wend.  663;  Stewart  v.  Slater.  6 
Duer,  83;  Gardner  v.  McEwen,  19  N.  Y.  123;  Groat  v.  Rees,  20  Barb. 
26;  compare  Edgell  v.  Hart,  9  N.  Y.  213;  59  Am.  Dec.  532.  The 
question  whether  a  mortgage  given  for  a  greater  sum  than  is  due 
was  given  in  good  faith,  both  for  a  present  indebtedness  and  to 
secure  future  advance  to  be  made,  is  one  of  fact  for  the  jury,  undw 
proper  instructions  from  the  court.  TuUy  v.  Harloe,  35  Gal.  392; 
95  Am.  Dec.  102.  It  is  only  on  proof  of  a  good  consideration  that 
the  cause  goes  to  the  jury  on  the  question  of  fraud  in  fact.  Allen 
V.  Cowan,  28  Barb.  99.  In  an  action  to  obtain  chattels  purchased 
at  a  sale  on  execution,  the  questions  whether  there  was  an  intent 
to  defraud  creditors,  whether  the  property  wa»  in  view  of  the 
bidders,  whether  it  was  offered  In  judicious  lots,  are  questions  of 
fact  Bruce  v.  Westervelt,  2  B.  D.  Smith,  440.  Whether  the  trans- 
fer of  the  i.nterest  of  a  partner  to  his  copartner  waa  made  with 
Intent  to  defraud  creditors.  Griffin  v.  Cranston,  1  Bosw.  281.  Fraud 
in  the  procurement  of  an  entry  of  land  in  a  contest  between  two 
claimants  from  the  United  States.  Waller  v.  Yon  Phul,  14  Mo.  84 
—  are  questions  of  fact  Gran/.— -The  question  what  premises  are 
embraced  In  a  grant  depending  on  evidence  outside  the  grant, 
identity  of  landmarks  referred  to  is  for  the  jury.  Frier  v.  Jackson, 
8  Johns.  496.  Instigation  and  request  are  questions  of  fact  Ives  v. 
Humphreys,  1  B.  D«  Smith,  200.  Insurance.—  Whether  circumstances 
not  communicated  to  the  insurer,  on  application  for  a  policy,  were 
material  to  the  risk,  and  necessary  to  be  communicated.  Firemen's 
Ins.  Col  v.  Walden,  12  Johns.  513;  7  Am.  Dec.  340;  Livingston  y. 
Delafleld,  1  Johns.  522;  Burritt  v.  Saratoga  Cp.  Mut  Ins.  Co.,  5  HilU 
188;  40  Am.  Dec.  345;  Gates  v.  Madison  Ca  Mut  Ins.  Co.,  2  N.  Y. 
43;  the  length  of  time  usual  for  a  vessel  to  perform  a  voyage. 
Mackay  v.  Rhinelander,  1  John&  Cas.  408;  whether  vessel  was  lost 
within  the  time  fixed  in  the  policy.  Brown  v.  Neilson,  1  Cal.  525; 
whether  the  preliminary  proofs  were  furnished  of  the  loss,  or 
whether  the  acts  were  done  which  are  reljed  on  as  constituting  a 
waiver  of  defects  in  the  proofs.  Miller  v.  Bagle  Life  &  Health  Ins. 
Co.,  2  E.  D.  Smith,  268;  whether  erecting  additional  buildings  In- 
creases the  risk.  Grant  v.  Howard  Ins.  Co.,  5  Hill,  10;  whether 
keeping  a  small  quantity  ot  tow  in  a  building  amounts  to  using 
it  for  storing  flax.  Hjnids  v.  Schenectady  Co.  Mut  Ins.  Co.,  16 
Barb.  119;  affirmed  in  11  N.  Y.  564  — are  questions  for  the  jury. 
Libel— The  truth  of  a  libel  is  a  question  for  the  jurj-.  King  v. 
Boot,  4  Wend.  113;  21  Am.  Dec.  102.  Whether  or  not  libelous 
articles  Is  applicable  to  the  plaintlfF.  Green  v.  Telfair,  20  Barb. 
11.  The  true  interpretation  of  an  ambiguous  libel  is  a  question  for 
the  jury;  but  if,  up<m  an  examination  of  the  whole  writing  and 
comparison  of  its  different  parts,  it  appears  to  admit  of  no  just 
coDStructlon  except  one  injurious  to  the  plaintiff,  its  meaning  is 
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to  be  determined  by  the  court  9  Bam.  &  Cress.  643;  10  Id.  472; 
5  Johns.  211;  4  Am.  Dec.  339;  Lewis  y.  Chapman,  16  N.  T.  369; 
see  ante,  S  1697.  Malice  is  a  question  of  tsjit  for  the  jury.  Potter  y. 
•Scale.  8  Cal.  217;  Bulkeley  v.  Smith,  2  Duer,  261.  Necessaries.— 
Necessaries  or  not  necessaries  may  be  a  mixed  question  of  law  and 
tact  Wharton  v.  McKenzie,  5  Q.  B.  606.  But  what  constitutes 
necessary  furniture  is  a  question  of  fp.ct  for  the  Jury.  Wilson  y. 
Ellis,  1  Den.  402.  Negligence.— Where  facts  are  disputed,  the  ques* 
tion  of  negligence  is  for  the  jury.  Richmond  y.  Sac.  Val.  R.  R.  Co., 
18  Cal.  351;  Bernhardt  v.  Rensselaer  R.  R.  Co.,  23  How.  Pr.  166; 
Bucldngham  v.  Payne,  36  Barb.  81;  Mangam  y.  Brooldyn  R.  R.  Co., 
id.  237;  Foot  v.  Wis  wall,  14  Johns.  304;  Moore  v.  Westenrelt,  21  N. 
Y.  103.  Nuisance.— 'Whether  obstructions  amount  to  a  nuisance. 
Gunter  y.  Geary,  1  Cal.  467;  Blanc  v.  Klumpke.  29  id.  156;  City  of 
San  Francisco  y.  darliL,  1  id.  386;  but  see  Fire  Department  y.  Harri- 
son,  9  Abb.  Pr.  1;  S.  C,  18  How.  Pr.  181;  Brown  v.  Mohawl^  &  Hud- 
son Riyer  R.  R.  Co.,  How.  App.  Gas.  52,  66.  In  an  action  for 
obstructing  access  to  plaintlfiTs  lot,  the  question  whether  the  ob- 
struction was  carried  to  an  unnecessary  or  unreasonable  degree, 
or  was  continued  for  an  unreasonable  length  of  time,  are 
questions  of  fact  St  John  y.  Mayor  of  New  Yorli,  6  Duer, 
315.  But  the  question  of  a  flagrant  nuisance  is  a  mixed  question 
of  law  and  fact  Hentz  y.  Long  Island  R.  R.  Co.,  13  Barb.  647,  657. 
Notice.—  Whether  notice  has  been  seryed  or  not.  Jackson  v.  Liyings- 
ton,  3  Johns.  455;  whether  a  notice  referred  to  the  same  note,  and 
was  so  understood  by  the  indorser.  Reedy  y.  Seixas,  2  Johns.  Cas. 
337;  Ontario  Bank  y.  Petrie,  3  Wend.  456;  Bank  of  Rochester  y. 
Gould,  9  id.  279;  whether  Indorser  was  misled.  McKnight  y.  Lewis, 
5  Barb.  681;  see  Clark  y.  Dearborn,  6  Duer,  309  — are  questions  of 
fact.  Par^^r^At/>.~  Whether  a  partnership  existed,  what  must  be 
the  firm  name,  and  whether  note  was  giyen  for  partnership  trans- 
actions, are  questions  for  the  jury.  Drake  y.  Elwyn,  1  Cai,  184. 
So  of  notice  of  dissolution  of  partnership.  Rabe  y.  Wells,  3  Cal. 
151;  Tread  well  y.  Wells,  4  id.  260.  Payment.— Whether  acceptance 
of  a  part  payment  is  intended  by  the  creditor  to  be  in  full  or  not. 
Pierce  y.  Pierce,  25  Barb.  243;  where  there  is  a  conflict  of  evidence, 
the  question  whether  a  note  was  received  in  payment.  Atlantic 
Fire  &  Marine  Ins.  Co,  v.  Boies,  6  Duer,  583;  Johnson  y.  Weed,  9 
Johns.  310;  whether  money  forwarded  to  acceptor  by  indorsee 
through  drawer  was  rendered  as  a  payment  so  as  to  discharge  ac- 
ceptor. Bean  y.  Canning,  2  E.  D.  Smith,  419;  whether  a  promissory 
note  was  received  as  payment.  Myatts  y.  Bell,  41  Ala.  222  — are 
questions  for  the  jury.  Pre-emption.-  Whether  acts  have  been  per- 
formed giving  a  person  the  rights  of  pre-emption  is  a  question  of 
fact  Megerle  v.  Ashe,  33  Cal.  74;  see,  also,  Toland  v.  Mandell,  38 
id.  30.  Principal  and  agent.— Whether  the  credit  was  given  to  the 
agent  or  his  principal  is  a  question  of  fact  for  the  jury.  Hovey  y. 
Pitcher,  13  Mo.  191.  Whether  an  agent  acted  within  the  scope  of 
his  authority  is  a  question  of  fact    Taylor  v.  Labeaume,  14  id.  572; 
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McMonlB  T.  Simpson,  21  Wend.  610.    Wbere  gooda  were  sent  by  a 
commi88i<A  merchant  to  agents,  it  is  for  the  Jury  to  decide  whether 
such  agents  were  the  agents  of  the  commission  merchant  or  the 
owner  of  the  goods.    Pomeroy  y.  Slgerson,  22  Mo.  177.     The  au- 
thority of  an  agent  (Thurman  y.  Wells,  18  Barb.  600)  is  a  question 
for  the  Jury.    Prior  approprioHan,—  Priority  in  the  appropriation  of 
water  is  a  question  of  fact  for  the  Jury.    Weayer  y.  Bureka  Lake 
Co.,  15  CaL  274.    Prior  possessian.— The  question  as  to  whether  a 
settler  on  the  public  land  has  proceeded  with  reasonable  diligence 
to  follow  up  his  location  with  the  necessary  improyements,  so  aa 
to  recoyer  against  a  subsequent  possessor,  is  a  question  of  fact  for 
the  Jury.    Staininger  y.  Andrews,  4  Ney.  50;  Sharon  y.  Dayldsou. 
id.  416.    Private  itKi3P.— Whether  the  change  In  a  priyate  way  was 
by  agreement  or  not,  and  whether  it  was  to  be  permanent,  are 
questions  of  fact    Hamilton  y.  White,  4  Barb.  60;  affirmed,  5  N.  Y. 
O.    Prohibited  sale,—  Whether  a  sale  was  made  in  good  faith,  or  was 
an  inyaalon  of  a  prohibiting  statute.  Is  a  question  of  fact    Baker  y. 
Richardson,  1  Cow.  77;  Suydam  y.  Morris  Canal  A,  Banking  Co.,  6 
HUl,  217.    Reasonable  search.—  Whether  or  not  reasonable  search  has 
been  made  for  lost  document  is  a  question  of  fact.    Clark  y.  Owens, 
18  N.  Y.  435.    Reasonable  use.—  Reasonableness  of  the  use  of  water 
is  a  question  for  the  Jury.     Hetrich  y.  Deachler,  6  Penn.  St  32;. 
Esmond  y.  Chew,  15  Cal.  143;  Thomas  y.  Brackney,  17  Barb.  654. 
Reputed  ownership  is  a  question  of  fact  for  the  Jury.    Edwards  y. 
Scott,  1  Man.  &  O.  962;  S.  C,  2  Scott's  N.  R.  266.    5*01^.— Whether 
a  sale  was  cormpleted  or  not  is  a  question  for  the  Jury.    De  Bidder 
y.  M'Knight  13  Johns.  294.    Also,  whether  a  party  assented  to  a 
sale  under  execution  where  property  was  sold  of  which  he  was 
Joint  owner.     Flero  v.  Betts,  2  Barb.  633.     Seaworthy  or  not  is  a 
question  of  tscX  for  the  jury.    Sherwood  y.  Ruggles,  2  Sandf.  55; 
Patrick  v.  Hallett  1  Johner.  241;  Clifford  y.  Hunter,  3  Car.  &  P.  16; 
Walsh  y.  Wash.  Mar.  Ins.  Co.,  32  N.  Y.  427.     Special  agreement.— 
Whether  there  was  a  special  af^reement  by  which  the  original  de- 
mand sued  on  was  extinguished  by  note  or  receipt  in  full  is  a  ques- 
tion of  fact    Steamboat  Charlotte  y.  Hammond,  9  Mo.  58;  43  Am. 
Dec.  536.    Trespass.— V^'tiere  possession  Is  proved,  it  is  for  the  jury 
to  determine  whether  acts  of  the  defendant  of  which  evidence  is 
given  amount  to  a  trespass.    Perry  v.  Block.  1  Mo.  484.    The  amount 
of  damages  in  actions  of  trespass  is  a  question  of  fact  for  the  Jury. 
Drake  v.  Palmer,  4  Cal.  11.    Warranty.—  The  question  whether  words 
used  by  a  seller  of  chattels  amount  to  a  warranty.    Duffee  v.  Mason, 
8  Cow.  25;  Rogers  y.  Ackerman,  22  Barb.  134;  whether  defect  in 
the  property  sold  was  greater  than  that  excepted  in  the  vendor's 
warranty.    Wade  v.  Scott  7  Mo.  509:  sound  or  unsound.    Lewis  v. 
Peake,  7  Taunt.  153  — are  questions  of  fajct.     Written  instruments.— 
It  is  the  province  of  the  court  to  construe  written  instruments,  but 
where  they  are  adduced  as  contalninf?  evidence  of  facta,  the  Jury 
are  authorized  to  draw  such  Inferences  from  them  as  they  may 
deem  warranted.    Primm  v.  Haren,  27  Mo.  205.    The  construction 
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tliat  the  issues  of  law  be  first  disposed  of  by  the  court.*®  When 
there  is  both  a  demurrer  and  an  answer  to  the  same  complaint, 
the  issue  of  law  raised  by  the  demurrer  must  be  first  disposed 
of.*®  Where  the  law  applicable  to  a  case  has  been  altered  by 
the  Legislature  pending  the  action,  the  court  will  dispose  of 
issues  of  law  arising  on  a  demurrer  according  to  the  law  at 
the  time  of  the  trial  of  the  issues,  if  it  does  not  appear  upon 
the  face  of  the  complaint  when  the  action  was  commenced.^ 
When  the  answer  contains  legal  and  equitable  defenses,  the 
court  may  first  try  the  equitable  defense,  and  refuse  plaintiff 
a  jury  trial,  and  if  the  facts  warrant,  grant  the  equitable  relief 
prayed  for.^*  It  should  distinctly  appear  from  the  record  that 
the  equitable  defenses  were  first  tried  and  disposed  of,  or  if 
the  whole  action  and  all  the  issues  were  tried  and  submitted 
together,  the  fact  should  appear.^  But  the  objection  that  an 
equitable  defense  was  not  first  disposed  of  can  not  be  raised  for 
the  first  time  on  appeal.^  Where  there  are  both  issues  of  fact 
and  of  law,  and  the  former  have  been  first  tried,  it  will  be 
presumed  that  the  court  so  directed,  if  nothing  appears  to  show 
that  objection  was  made  at  the  time  of  the  trial.^    An  answer 

and  true  Interpretation  of  commercial  correspondence  may  under 
proper  circumstances  be  left  to  the  jury.  Fagln  v.  Connoly,  25  Mo. 
94;  69  Am.  Dec.  450;  or  when  an  undated  Instrument  was  made- 
Coons  V.  Chambers,  1  Abb.  Pr.  165.  It  Is  for  the  jury  to  determine 
whether  the  note  tendered  In  part  payment  for  a  horse  was  the 
note  understood  and  Intended  by  the  parties  In  their  contract.. 
Fenton  y.  Perkins,  3  Mo.  23,  144.  Whether  an  Indorsement  on  a 
note  has  been  eras<>d.  Swan  v.  O' Fallon,  7  Mo.  231;  whether  an 
alteration  appearing  upon  the  face  of  an  agreement  was  made  be- 
fore or  after  Its  execution.  Prindle  v.  Chambers,  1  Abb.  Pr.  58; 
Maybee  v.  Snlffen,  2  E.  D.  Smith,  1.  The  question  of  the  identity 
of  a  written  instrument  is  for  the  jury.  Jackson  v.  Betts,  6  Cow. 
877;  Bank  of  Cape  Fear  v.  Gomez,  id.  435. 

isCal.  Code  Civ.  Pro.,  §  592;  N.  Y.  Code  Civ.  Pro.,  $  966;  Laws  of 
Oregon*  $  174;  and  see  Hennequln  v.  Butterfleld,  76  N.  Y.  596; 
Swasey  v.  Adair,  88  Cal.  179. 

18  Brooks  V.  Douglass,  32  Cal.  208.  Issues  of  law  are  waived  after 
a  trial  upon  the  facts.  Marden  v.  Wheelock,  1  Mont.  49;  Orr  v. 
Haskell,  2  id.  225. 

»  Smith  V.  Holmes,  19  N.  Y.  271;  Lewis  v.  City  of  Buffalo,  29  How. 
Pr.  335. 

21  People  V.  Lafarge,  3  Cal.  130;  Bodley  v.  Ferguson,  30  id.  511. 

22  Martin  v.  Zellerbach,  38  Cal.  319;  99  Am.  Dec.  365. 

23  Tormey  v.  Pierce.  42  Cal.  338. 

24  Fry  V.  Bennett,  9  Abb.  Pr.  45. 
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in  forcT  k  detainer  which  denies  that  defendant  **  unlawfully 
entered  iaiinits  the  entry,  and  raises  an  issue  only  on  its  law- 
fulness."^ Various  illustrations  of  mixed  issues  of  law  and 
fact  are  cited  in  the  note.^ 

S  4618.  Special  issues.  A  special  issue  is  one  produced  upon 
a  special  plea^^  and  is  usually  more  specific  and  particular  than 
the  general  issues.*  A  question  of  fact  not  put  in  issue  by 
the  pleadings  may  be  tried  by  a  jury,  upon  an  order  for  the 
trial,  stating  distinctly  and  plainly  the  question  of  fact  to  be 
tried;  and  such  order  is  the  only  authority  necessary  for  a  trial.* 
The  court  may  direct  an  issue  to  be  framed  upon  the  pleadings 
and  submitted  to  the  jury.^  But  it  is  not  a  matter  of  right  in 
equity  cases.*^  And  such  special  issues  framed  by  the  court  ac- 
cording to  chancery  practice  may  be  tried  by  a  jury  in  equity 
cases.^  But  where  several  defenses,  some  legal  and  some  equi- 
table, are  interposed,  it  is  irregular  for  the  court  to  frame  special 
issues  involving  all  these,  and  submit  them  together  to  a  jury.** 
When,  upon  the  coming  in  of  the  report  of  an  auditor,  either 
party  desires  to  try  the  case  by  a  jury,  if  there  has  not  been  an 
issue  of  fact  joined  between  the  parties,  suitable  issues  should 
be  made  up  under  the  direction  of  the  court.**  The  proper 
mode  of  making  up  such  an  issue  is  for  the  party  having  the 

25  Lerouz  v.  Murdook,  51  Cal.  541. 

^  Association.— Th&t  the  company  was  iUegally  associated  is  a 
mixed  question  of  law  and  fact.  Ransford  v.  Ckypeland,  6*  Ad.  &  El. 
482.  Delivery  and  change  of  possession.  Vance  v.  Boynton,  8  Cal.  654. 
Insolvency.— The  question  of  the  Insolvency  of  the  maker  of  a 
promissory  note,  not  negotiable  under  the  statute,  In  suit  against 
the  Indorser.  Pococke  v.  Blount,  6  Mo.  338.  New  promise.— ^here 
there  Is  a  dispute  as  to  the  facts,  whether  a  sufficient  promise  has 
been  made  to  take  the  case  out  of  the  statute.  Olarke  v.  Dutcher, 
9  Cow.  676. 

27  Steph.  PI.  162. 

»id. 

2»Cal.  Code  Civ.  Pro.,  §  300. 

90  Curtis  V.  Sutter,  16  Cal.  263. 

81  Motfat  V.  Motfat,  10  Bosw.  468;  Moffat  v.  Mount,  17  Abb.  Pr. 
4;  McCarty  v.  Edwards,  24  How.  Pr.  236.  The  submission  to  the 
jury  of  special  Issues  Is  within  the  discretion  of  the  court,  and  the 
refusal  of  the  court  to  grant  a  request  therefor  is  not  the  subject 
of  an  exception.    Smith  v.  Steamship  Co.,  00  Cal.  462. 

82  Brewster  v,  Bours,  8  Cal.  505. 
« Weber  v.  Marshall,  10  Cal.  447. 
«4  Brewer  v.  Hyndman,  18  N.  H.  0. 
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aHirniativc  to  file  an  allegation  of  the  facts  which,  he  asserts^ 
and  for  the  other  party  to  traverse  it.  It  is  not  a  proper  course 
for  a  party  to  traverse  the  conclusions  of  the  auditor."  When, 
in  a  suit  on  a  promissory  note,  one  of  the  issues  is  whether  or 
not  the  plaintiff  is  the  owner  and  holder,  and  special  issues  are 
submitted  to  the  jury,  which  do  not  constitute  a  defense  if  the 
plaintiff  is  such  owner  and  holder,  and  the  jury  find  on  the 
special  issues  only,  it  is  error  to  render  judgment  for  the  plain- 
tiff, until  there  is  a  finding  on  the  issue  of  ownership.^ 

»  Brewer  v.  Hyndman,  18  N.  EL  9. 
M  Kiel  T.  Reay,  60  CaL  61. 


CHAPTER   n. 

TRIAL    IX   OENBRAL. 

.  f  4619.  In  gvneraL  After  the  complaint  and  answer  are  filed 
in  the  action^  and  all  demurrers^  motions  to  strike  out,  to 
amend  the  complaint  or  answer,  and  all  other  incidental  motions 
are  disposed  of,  the  cause  is  at  issue  and  ready  for  trial.  All 
actions  are  tried  in  one  of  three  ways:  1.  If  it  be  an  action  at 
law,  and  a  jury  is  not  waived,  it  will  be  tried  by  a  jury;  2.  All 
equity  actions  are  tried  by  the  court;  3.  Trial  by  referee,  which 
is  generally  done  by  consent  of  counsel,  and  order  of  reference 
being  made  in  pursuance  of  such  consent.^  It  is  not  within  the 
scope  of  this  work  to  go  beyond  the  plain  letter  of  the  law  rela- 
tive to  any  matter  of  pleading  or  of  practice.  Yet  the  question 
of  properly  and  safely  trying  causes  is  one  of  much  importance. 
Experience  has  taught  the  profession  that  there  are  really  but 
two  avenues  open  for  success  at  the  bar  relative  to  the  practice 
of  the  law:  the  one  is  to  get  correctly  into  court,  the  other  is  to 
get  safely  out  of  court;  in  other  words,  one  is  to  draw  the 
pleadings  correctly,  and  the  other  to  properly  present  the  facts 
of  the  case  and  preserve  all  the  legal  rights  of  the  party  repre- 
sented in  the  course  of  the  trial.  In  either  branch,  the  evidence 
of  success  is  the  result.  By  result  is  meant  the  final  result;  for 
it  is  one  thing  to  win  a  cause,  and  quite  another  thing  to  win  it 
and  yet  keep  the  record  free  from  error,  so  that  on  appeal  the 
judgment  below  will  not  be  reversed.  Remote  as  well  as  imme- 
diate consequences  must  be  guarded  against.  He  who  tries  his 
cause  with  the  sole  idea  of  gratifpng  the  prejudices  of  listening 
friends,  or  of  tickling  the  ears  of  unlearned  jurors,  often  in  the 
end  loses  what  a  more  careful  and  less  ornate  display  might 
have  secured  to  his  client. 

1  See  Cal.  Oode  Oiv.  Pro.,  §  592;  I  4700,  post.  A  trial  is  an  examlnar 
tlon  before  a  competent  tribunal,  accordinjc  to  the  law  of  the  land, 
of  the  factfl  or  law  put  in  issue  in  a  cause,  for  the  purpose  of  deter- 
mining such  Issue.  Tregambo  v.  Mining  Co.,  57  Oal.  501;  Finn  t. 
Spagnoli,  67  id.  390. 
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S  4620.  Duties  of  clerk.  The  clerk  must  enter  all  causes  on. 
the  calendar  of  the  court  according  to  the  date  of  issue.  Causes 
once  placed  on  the  calendar,  for  a  General  or  Special  Term,  if  not 
tried  or  heard  at  such  term,  must  remain  upon  the  calendar 
from  court  to  court  until  finally  disposed  of.^  Counsel  have 
a  ]"ight  to  rely  on  the  presumption  that  the  causes  upon  the 
calendar  will  be  heard  in  their  regular  order,  and  to  act  upon 
that  belief  in  calculating  how  long  they  will  have  for  preparar- 
iion.^  The  clerk  must  keep,  among  the  records  of  the  court, 
a  register  of  actions.  He  must  enter  therein  the  title  of 
tlie  action,  with  brief  notes  under  it,  from  time  to  time,  of  all 
papers  filed,  and  proceedings  had  therein.*  When  a  jury  is 
waived,  and  the  whole  case  is  tried  before  the.  court,  the  record 
fcihould  show  whether  the  trial  was  confined  to  the  equitable  de- 
fenses alone,  or  included  all  the  defenses  in  the  cause.  It 
should  distinctly  appear  that  the  equitable  defenses  were  first 
tried  and  disposed  of,  or  if  all  the  issues  were  tried  and  sub- 
mitted together,  that  fact  should  appear.  In  the  natur^  order, 
it  is  the  duty  of  the  court  first  to  try  and  decide  upon  the 
equitable  defense  before  proceeding  with  the  action  at  law.  So 
held  in  an  action  where  the  judgment  enjoined  the  plaintiff 
from  setting  up  a  particular  title,  without  finally  deciding  the 
title  or  right  of  possession  of  the  parties  to  the  land  in  con- 
troversy.*^ 

§  4621.  Continixance.  The  cause  having  come  on  for  trial, 
one  of  the  parties,  not  being  ready  for  such  trial,  can  move  the 
c^urt,  upon  aifidavit,  for  a  continuance  on  any  one  of  the  fol- 
lowing grounds:  1.  Absence  of  witnesses  or  witness;  2.  For 
any  other  reason  which  would,  if  the  case  were  forced  to  trial, 

be  subversive  of  the  encis  of  justice  —  e.  g.,  sickness  of  counsel, 
or  of  the  parties,  or  a  party  to  the  action,  etc. 

Courts  usually  require,  and  ordinarily  should  require,  a  show- 
ing to  be  made  by  affidavits,  in  order  to  continue  causes  for  the 
term,  when  such  continuance  is  objected  to  by  either  party; 
but  when  a  state  of  affairs  exists  that  is  notorious,  and  about 
which  there  could  be  no  conflict  (e.  g.,  the  destruction  by  fire 
of  so  much  of  the  city  where  the  court  was  held,  as  to  render  it 

2  Cal.  Code  Civ.  Pro.,  $  503. 

^  Belmont  v.  Brie  R.  R.  Co..  52  Barb.  637. 

4  Cal.  Code  Civ.  Pro.,  §  1052. 

8  Martin  v.  Zellerbach,  38  Cal.  300;  99  Am.  Dec.  365. 
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Iiii^UbSible  to  find  a  suitable  room  in  which  the  court  could 
jueet)y  the  court  is  authorized  of  its  own  motioA  to  continue  the 
causes  for  the  term.^  The  granting  or  refusing  a  continuance 
is  in  the  sound  discretion  of  the  court,  and  not  subject  to  re- 
view, except  in  cases  of  gross  abuse  of  that  discretion  J  They 
are  extremely  liberal  in  granting  adjournments.^  It  is  error  to 
refuse  a  continuance  when  a  good  cause  is  shown.^  But  even 
where  the  action  of  the  court  in  refusing  a  continuance  ap- 
proaches an  arbitrary  exercise  of  discretion,  the  proper  course 
of  the  party  is  to  move  for  a  new  trial.*®  And  the  only  way  of 
presenting  an  order  refusing  a  continuance  for  review  is  by  bill 
of  exceptions.**  A  continuance  relating  back  may  be  entered  at 
any  time  to  effect  the  purposes  of  justice.*^ 

•  Ex  parte  Larkin,  11  Nev.  90. 

7  Consult  the  following  authorities  on  the  subject:  Frank  v. 
Brady,  8  Cal.  47;  Musgrove  v.  Perkiifs,  9  id.  211;  Pilot  Rock  Greek 
Canal  Co.  v.  Chapman,  11  id.  161;  People  v.  Gaunt,  23  id.  156; 
Oriffin  V.  Polhemus.  20  id.  180;  Hastings  v.  Hastings,  31  id.  95; 
Harper  v.  Lamping,  33  id.  641;  Carey  v.  P.  &  C.  Petroleum  Co.,  id. 
694;  Frelelgh  v.  State,  8  Mo.  606;  Scogin  v.  Hudspeth,  3  id.  123; 
Chambers  v.  Lane,  5  id.  289;  Beatty  v.  Sylvester,  3  Nev.  228;  Qhoat 
V.  Bullion  Min.  Co.,  1  id.  73;  Ogden  v.  Payne,  5  Cow.  15;  Barker  v. 
Haskell,  9  Cush.  218;  Leggett  v.  Boyd.  3  Wend.  376;  Cougar  v. 
Galena,  etc.,  R.  R.  Co.,  17  Wis.  477;  Gaines  v.  White,  1  S.  Dak.  434; 
Life  Ins.  Co.  v.  Gisbome,  5  Utah,  319;  Dawson  v.  Coston,  18  Col. 
483;  Kneebone  v.  Kneebone,  83  Cal.  645;  Barnes  v.  Barnes,  95  id. 
171;  Berger  v.  Harrison,  1  Overt  483;  Baumberger  v.  Arff,  96  Cal. 
621;  Young  v.  Patton,  9  Oreg.  105;  Dupont  v.  McAdow.  6  Mont.  226; 
Catlin  V.  Harris,  7  Wash.  St.  542;  Zellnsky  v.  Price,  8  Id.  256;  Evans 
V.  Boiling,  5  Ala.  550;  Planters  &  Merchants*  Bank  v.  Walker,  7  id. 
926;  Dulany  v.  Boston,  2  Harr.  (Del.)  350;  Campbell  v.  Strong, 
Hempst  265;  McCracken  v.  Church.  1  A.  K.  Marsh.  273;  People  v. 
Lewis,  64  Cal.  401;  Alden  v.  Carpenter,  1  West  Coast  Rep.  598; 
Fleming  v.  Hawley,  66  Cal.  492. 

8  Turner  v.  Morrison,  11  Cal.  21. 

•  Moore  v.  McCulioch,  6  Mo.  444:  Tunstall  v.  Hamilton,  8  id.  600. 
10  Pilot,  etc.,  Co.  V.  Chapman,  11  Cal.  161. 

u  Jacks  V.  Buell,  47  Cal.  162;  People  v.  Ashnauer,  id.  98;  Land  & 
rDown  Co.  V.  Patton,  21  Col.  503. 
IS  Sheppard  v.  Wilson,  6  How.  (U.  S.)  260. 
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f  46S2.  Ai&davit  for  continuance. 

Form  No,  iijo, 

[Title.] 
[Venue.] 

C.  D.,  being  duly  swom^  deposes  and  says: 

I.  That  he  is  the  defendant  in  the  above-entitled  action. 

II.  That  he  has  fully  and  fairly  stated  the  case  in  this  action 
to  E.  F.,  his  counsel,  who  resides  at  [state  residence  of  counsel], 
and  after  such  statement,  he  is  advised  by  his  said  counsel,  and 
verily  believes,  that  he  has  a  good  and  substantial  defense  to 
said  action  on  the  meidts. 

III.  That  he  can  not  safely  go  to  trial  at  this  term  of  this 

court  on  account  of  theabsence  of and , 

who  are  material  witnesses  for  defendant. 

IV.  That  subpoenas  in  said  cause  were  duly  issued  by  the 
clerk  of  this  court,  and  by  this  defendant  placed  in  the  hands 

of ,  the  sheriff  of  said  county,  on  the  day 

of    ,   18..,  for  service  on  said    and 


V.  That  on  the day  of ,  18. .,  said  sub- 
poenas were  personally  served  on  the  said and 

,  in  said  county. 

VI.  That  said  subpoenas  required  the  said  witnesses  to  be 

present  in  the  court  at  the  hour  of o^clock,  a.  m.,  of 

this  the   day  of   ,  18. .,  to  testify  on 

behalf  of  defendant. 

VII.  That  the  evidence  of  each  of  said  witnesses  is  material 
for  defendant's  defense. 

VIII.  That  he  will  prove  by  said  witnesses  [here  state  the 
evidence  each  will  give,  naming  him.] 

IX.  The  said  facts,  which  defendant  can  prove  by  said  wit- 
nesses, can  not,  to  his  knowledge,  be  proved  by  any  other  persons. 

X.  This  application  is  not  made  for  delay  merely  but  that 
justice  may  be  done  in  the  premises,  and  affiant  verily  believes 
that  if  this  cause  be  continued  for  this  term  of  this  court,  he 
will  be  able  to  have  the  said  witnesses  present  at  the  next  term 
thereof. 

[Jurat.]  [Signature.]** 

IS  Ab  to  the  postponements  In  Justices*  Courts,  see  Cal.  Code  Civ. 
Pro.,  §S  873-877.  No  notice  of  an  application  for  continuance  is 
^eneraUy  given;  the  application  is  frenerally  made  when  the  cause 
comes  on  for  trial;  sometimes,  however,  the  application  is  made 
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f  4623.  Af&cUiYlt  must  state:  1.  That  the  evidence  designed 
to  be  obtained  is  material  ;^^  2,  That  the  evidence  designed  to 
be  obtained  is  not  cumulative^  or  that  affiant  can  not  prove 
the  same  matters  by  other  witnesses;^^  3.  That  he  can  not  safely 
proceed  to  trial  without  his  evidence;**  4.  The  affidavit  should 
show  that  there  is  a  reasonable  prospect  of  obtaining  the  testi- 
mony at  some  future  time;*''  an  affidavit  which  states  that  the 
applicant  knows  of  no  witnesses  in  the  state  by  whom  the  mate- 
nal  facta  can  be  proved  is  insufficient;*^  5.  That  due  diligence 

has  been  used  to  procure  the  witness,*^  and  the  character  of  that 
diligence,^  and  also  that  the  witness  can  not  be  readily  reached 
by  attachment;*  and  the  court  may  also  require  the  moving 
pary  to  state  on  affidavit  the  evidence  which  he  expects  to  ob- 

before  the  day  of  trial,  so  that  no  preparation  for  trial  need  be 
made.  Affldaylts  for  a  contlnaance  on  the  ground  of  absence  of 
witnesses  should  be  made  by  the  defendant  himself,  or  by  some 
one  else  who  has  direct  knowledge  of  the  facts.  People  v.  Jenkins, 
66  Oal.  4. 

M  Cal.  CJode  Civ.  Pro.,  §  395;  Hawley  v.  Stirling.  2  Cal.  470;  Berry 
▼.  Metzler,  7  Id.  418;  Harper  t.  Lamping,  33  id.  641;  People  t. 
WUliams,  43  id.  344;  Kern  Valley  Bank  t.  Chester.  55  id.  49; 
Storeh  v.  McCain,  85  id.  304;  Dawson  v.  Coston.  18  Col.  493;  Ballston 
Spa  Bank  t.  Marine  Bank,  16  Wis.  120;  Bniton  t.  State,  21  Tex. 
337;  McDonald  v.  Smith,  21  Ark.  460;  Pake  v.  Edgerton,  6  Duer, 
653.  An  affidavit  for  a  continuance  on  account  of  the  absence  of  a 
party  under  section  594,  California  Code  of  Civil  Procedure,  need 
not  show  the  materiality  of  the  evidence  expected  to  be  obtained. 
Jaffe  V.  Lillenthal,  101  Cal.  175. 

»  People  V.  Quincy,  8  Cal.  89;  People  v.  Jenkins,  56  id.  4;  Pierce 
V.  Payne,  14  id.  419;  People  v.  Gaunt,  23  id.  156;  Pope  v.  Dalton, 
31  id.  218;  compare  People  v.  Ah  Lee  Doon,  97  id.  171. 

i«  Harrell  v.  Durrance,  9  Fla.  490. 

17  Richardson  v.  People,  31  111.  170;  Harper  v.  Lamping,  33  Oal. 
641;  People  v.  Ashnauer,  47  id.  98;  People  v.  Cleveland,  49  id.  577; 
State  V.  Rosemurgey,  9  Nev.  308.  It  is  not  error  to  refuse  continu- 
ance on  account  of  absence  of  witness,  when  it  does  not  appear 
that  the  attendance  of  the  witness  can  be  procured  in  a  reasonable 
time.  People  v.  Lewis,  64  Cal.  401;  and  see  Dawson  v.  Coston,  18 
Col.  403. 

la  Thompson  v.  Lord,  14  Iowa,  591. 

i»Cal.  Code  Civ.  Pro.,  §  595;  Kuhland  v.  Sedgwick,  17  Cal.  123; 
People  V.  Williams,  24  id.  31;  People  v.  Jenkins.  56  Id.  4;  Stone  v. 
Railroad  Co.,  3  S.  Dak.  330;  Kelly  v.  Saunders,  35  Mo.  200;  Miles 
V.  Danforth,  32  lU.  59;  Mugg  v.  Graves.  22  Ind.  236. 

90  People  V.  Thompson,  4  Cal.  240. 

w  People  V.  Weaver,  47  Cal.  106;  State  v.  Gray,  19  Netv.  212. 
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taiii;22  6.  That  application  is  not  made  for  delay  merely;^  7.  That 
a  party  has  a  good  and  substantial  cause  of  action,  or  defense  on 
the  merits.^  Where  an  afl&davit  for  a  continuance  was  filed, 
the  court  should  not  permit  it  to  be  strengthened  by  other  affi- 
davits of  the  same  person.^ 

§  4624.  Continuance,  when  refused.  A  continuance  will  not 
be  granted  solely  to  allow  a  party  to  obtain  evidence  on  a  point 
rendered  immaterial  by  his  own  answer.*  Continuance  will 
not  be  granted  to  the  prejudice  of  the  opposite  party  when  the 
applicant  has  been  guilty  of  negligence.^  A  party  who  takes 
no  steps  to  obtain  the  deposition  of  a  witness  whom  he  knows 
to  be  a  seafaring  man  is  not  entitled  to  a  continuance  for 
absence  of  such  witness.^  So  where  a  party  neglects  to  sub- 
poena a  witness,  relying  on  his  promise  to  attend.^  Where  the 
absent  witness  was  a  fugitive  from  justice,  and  there  was  no 

22  Cal.  Code  Civ.  Pro.,  §  595;  Bruton  v.  State.  21  Tex.  337;  Wlnslow 
V.  Bradley,  15  Wis.  894. 

23  People  V.  Thompson.  4  Cal.  238. 

24  Ballston  Spa  Bank  v.  Marine  Bank,  16  Wis.  120. 

.  25  The  State  v.  Buckner,  25  Mo.  167.  Affidavit  for  continuance.— 
Necessity  of  affidavit  See  Stewart  v.  Sutherland.  OJ?  Cal.  270;  Mo- 
Grath  v.  Tallent,  7  Utah,  256.  The  affidavit  upon  which  the  applica- 
tion Is  founded  must  state  all  the  facts  required  In  the  statute  to 
be  stated.  Kent  v.  Favor,  3  N.  Mex.  218,  and  note,  220.  It  must 
state  particular  facts,  as  distinguished  from  legal  conclusions. 
Deemer  v.  Falkenburg,  4  N.  Mex.  57.  A  motion  based  on  the  ab- 
sence of  a  wltnees  whose  knowledge  o€  the  facts  he  wa»  desired 
to  relate  was  purely  hearsay,  Is  properly  denied.  Longuecker  v. 
Shields,  1  Col.  App.  264.  And  the  materiality  of  the  testimony  of 
an  absent  witness  must  be  made  to  clearly  appear.  Dawson  v. 
Ooston.  18  Col.  493.  The  affidavit  is  fatally  defective,  when  it  fails 
to  show  that  there  are  not  other  persons  by  whom  the  defendant 
could  prove  the  same  facts  that  he  expected  to  prove  by  the  absent 
witness.  State  v.  Marshall,  19  Nev.  240.  Instances  of  insufficient 
affidavits.  See  Hewes  v.  Andrews,  12  Col.  161;  Danlelson  v.  Gude, 
11  Id.  87;  State  v.  Gray,  19  Nev.  212.  Where  a  party  opposing  a 
continuance  asked  for  on  the  ground  of  the  absence  of  a  material 
witness,  admits  that  the  wltnessi,  if  present,  would  testify  as  stated 
In  the  moving  affidavit,  the  trial  court,  under  the  Oklahoma  statute 
(Okl.  Stat,  §  4449),  commits  no  error  in  refusing  the  eontlnuanee. 
Chandler  v.  Colcord,  1  Okl.  268. 

26  Ballston  Spa  Bank  v.  Marine  Bank,  1j6  Wis.  120. 

27  Dulany  v.  Boston,  2  Harr.  (Del.)  350. 

28  Deanes  v.  Scrlba,  2  Cal.  415. 

20  Freeland  v.  Howell,  Anth.  N.  P.  272. 
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probabillfy  of  his  preeeDce  at  the  next  term,  aiid  IiIb  depositioii 
taken  at  examination  might  have  been  used  by  the  party  apply- 
ing for  a  continxiance,  there  was  no  error  in  refusing  the  appli- 
cation.^ Nor  will  the  court  abuse  its  discretion  in  refusing 
a  continuance  where  the  facts  shown  on  the  application  cast  sus^ 
picion  on  the  good  faith  of  the  applicant'^ 

§  4625.  Ck>8t8.  In  general,  taxable  costs  are  the  only  termd, 
payment  of  which  should  be  imposed  as  a  condition  of  putting 
off  a  trial.**  And  only  costs  incurred  with  reference  to  the  par- 
ticular circuit.^  And  when,  after  postponement  on  defendant's 
application,  the  cause  went  over  again  because  of  the  judge's  ill- 
ness, he  was  not  properly  chargeable  with  costs  of  the  circuit" 
So  where  the  cause  goes  off  at  the  circuit  because  plaintiff  is  not 
ready.** 


f  4626,  Xleetion  ctuna.  The  county  judge,  at  chambers,  has 
no  power  to  grant  a  continuance  in  an  election  contest,  where 
trial  was  set  at  a  future  day.** 

S  4627.  ChronndB  for  continaance.  The  absence  of  evidence  is  a 
ground  for  continuance.  The  same  in  actions  of  an  equitable  as 
in  those  of  a  legal  character.*''  But  a  continuance  for  absence  of 
witnesses  will  not  be  granted  where  only  two  days  have  inter- 
vened between  issuance  of  subpoena  and  application  for  con- 
tinuance, and  the  witness  resided  in  a  remote  part  of  the 
county.**  Nor  where  the  affidavit  states  that  subpoenas  for  the 
absent  witnesses  had  been  placed  in  the  sheriff's  hands  four 
days  before  the  application,  but  that  he  had  been  unable  to  find 
the  witnesses.*®    Newly-discovered  evidence  is  also  a  ground  for 

M  People  v.  Cleveland,  49  Cal.  577. 

81  People  V.  Mortimer,  40  CaJ.  114. 

82  Hall  T.  DwlneU,  10  Wend.  028;  Patton  v.  Blackwell,  2  Overt. 
114.  Terms  on  granting  continuance.  See  Tacoma  Nat  Bank  v. 
Peet.  9  Wash.  St.  222;  State  v.  Second  Judicial  Dist  Ct.,  10  Mont. 
466;  Bltzroth  t.  Ryan,  91  Cal.  584. 

88  Morell  V.  Gould,  5  Hill,  553. 

84  Hanford  v.  McNair,  2  Wend.  286;  Bagley  v.  Ostrom,  5  Hill.  5ia 

85  Jackson  v.  Bresse,  6  Cow.  42. 

88  Norwood  y.  Kenfleld,  34  Cal.  329. 

87  Howard  v.  Freeman,  3  Abb.  Pr.  (N.  S.)  292;  and  see  Robertson 
v.  Woolley,  6  Wash.  St.  156;  Dupont  v.  McAdow,  6  Mont  228,  236. 

88  Parker  v.  Campbell,  21  Tex.  763. 
8»  Jacks  v.  Buell,  47  Cal.  162. 
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continuance.*^  So  surprise  is  a  ground  for  continuancer.*^  As 
by  withdrawal  of  demurrer,  and  a  replication  filed  in  ita  steed.^ 
Or  where  a  pleading  is  amended  in  a  matter  of  substance.^  So 
on  reapportionment  of  causes.^  Absence  of  counsel  on  account 
of  sickness,  and  where  other  competent  counsel  can  not  be  had, 
is  a  good  ground  for  continuance.**  So  where  counsel  is  absent 
on  account  of  sickness  in  his  family,  and  the  party  knows  noth- 
ing of  it  until  the  morning  of  the  trial,  the  court  should  at 
least  continue  the  cause  until  other  counsel  can  familiarize  them- 
selves with  the  facts.**  The  attendance  of  a  member  of  the 
Legislature  on  its  sessions  may  be  a  ground  for  a  continuance  of 
a  cause  in  which  he  is  a  defendant.*^     But  it  has  been  held  in 

California  that  the  voluntary  absence  of  a  defendant  on  import- 
ant business  is  no  ground  for  a  continuance.*®  A  cause  may  be 
continued  after  a  hearing  for  further  proof.*®  In  Vermont, 
where  all  the  parties  in  interest  are  not  before  the  court,  the 
case  may  be  continued  to  bring  them  there.****  And  where,  in  a 
suit  against  partners  on  a  joint  claim  against  them,  it  appeared 
that  one  had  been  declared  bankrupt,  but  had  not  yet  obtained 
his  discharge,  and  the  case  was  continued  as  to  him,  it  was  held, 
on  motion  for  continuance  by  the  other  partner,  that  the  cause 
could  not  proceed  as  to  him  until  the  disposition  of  the  bank- 
rupt proceedings  against  his  copartner." 

§  4628.  Insufficient  fir^oundB.  Voluntary  absence  of  defend- 
ant on  important  business  is  no  ground  for  continuance.**^  Nor 
is  mistaken  advice  of  counsel  to  his  client  not  to  prepare  for 

40  Berry  v.  Metzler,  7  Cal.  418;  AUcom  v.  Rafferty,  4  J.  J.  Marsh, 
220. 

41  Ross  V.  Austin.  2  Cal.  183;  People  v.  Holden,  28  Id.  124;  ScheU- 
hous  v.  Ball,  20  Id.  008;  cited  in  Doyle  v.  Sturla,  38  id.  456. 

42  Risher  v.  Thomas,  1  Mo.  739. 

48  Tunstall  v.  Hamilton,  8  Mo.  500:  Tourtelot  v.  Tourtelot,  4  Mass. 
506. 

44  Elliott  V.  Cadwallader.  14  Iowa,  67. 

45  People  V.  Logan,  4  Cal.  188;  60  Am.  Dec.  604;  Eltzroth  v.  Ryan, 
01  Cal.  584. 

46  Thompson  v.  Thornton,  41  Col.  626. 

47  Johnson  v.  Offutt.  4  Mete.  (Ky.)  19. 

48  Wilkinson  v.  Parrott,  32  Cal.  102. 
4©  Washburn  v.  Holmes,  Wright  67. 
MBeardsley  v.  Knight,  10  Vt  185;  33  Am.  Dec.  193. 

51  Tinkum  v.  O'Neale.  5  Nev.  93. 

52  Wilkinson  v.  Parrott,  n2  Cnl.  102.  Continuance  granted  <wi  ac- 
count of  illness  of  plaintiff.    Jaa'e  v.  LHlenthal,  101  Cal.  175. 
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iiial.'*'  Voluntary  absence  of  attorney  is  no  cause  for  continu- 
ance." When,  through  the  inadvertence  of  a  party,  he  ia 
unable  to  produce  eyidence  which  is  in  his  own  possession,  no 
continuance  will  be  granted.**  The  absence  of  a  transient  wit- 
ness, whom  the  party  had  no  opportunity  of  examining  before 
the  trial,  is  no  excuse  for  putting  oil  the  trial.  It  is  no  groimd 
for  a  continuance  that  a  material  witness  for  the  applicant  is  in 
another  county  in  this  State,  where  the  applicant  has  taken  no 
steps  to  procure  his  deposition,  because  he  saw  the  witness  sev- 
eral weeks  before,  and  the  witness  promised  to  be  present  at  the 
trial.**  Nor  that  the  applicant  was  informed  by  his  attorneys, 
several  weeks  before  the  term,  that  the  case  could  not  be  tried 
at  that  term,  and  that  such  attorneys  reside  at  a  great  distance, 
and  are  not  present,  and  their  attendanoe  can  not  be  procured.'^'' 

§  4d20.  Insufflcittnt  statememt.  In  application  for  continu- 
ance, the  allegation  that  a  party  has  used  all  the  diligence  in 
his  power  is  not  sufficient:  it  should  be  shown  to  the  court 
of  what  such  diligence  consisted;  whether  by  exhausting  the 
process  of  the  court,  or  otherwise.***  For  the  same  reason,  if  a 
party  states,  on  information  and  belief,  that  he  can  procure  the 
personal  attendance  of  a  witness  from  a  distant  foreign  country, 
he  should  set  forth  the  reasons  for  the  belief,  and  the  nature  of 
his  information,  that  the  court  may  decide  whether  or  not  there 
is  reasonable  ground  to  believe  that  the  witness  will  attend. **• 
Inconvenience  to  prepare  for  hearing  is  not  a  good  ground  for 
postponement  of  the  argument.*^    Where,  however,  the  affidavit 

ra  Musgrove  v.  Perkins,  9  Cal.  211. 

MHaight  V.  Green.  19  Cal.  113:  Adams  v.  Adams,  1  Duval.  167; 
see  Lumber  Oo.  v.  Cole,  2  WaRh.  St.  57;  Catlin  v.  Harris,  7  id.  642; 
Zelinsky  t.  Price,  8  id.  256.  A  party  to  an  action  has  no  absolute 
right  to  a  continuance  because  of  the  absence  of  his  attorney, 
who  is  engaged  in  the  trial  of  a  case  in  another  court,  but  it  is 
within  the  sound  discretion  of  the  trial  court  to  grant  or  refuse 
the  continuance.  Baumberger  v.  Arff,  96  Cal.  261;  People  v.  Collins. 
75  id.  411. 

BBKuhland  v.  Sedgwick,  17  Cal.  123. 

Bd  Lightner  v.  Menzel,  35  Cal.  452. 

wrid. 

58  People  V.  Thompson,  4  Cal.  241. 

»  People  V.  Francis,  38  Cal.  183. 

so  Bank  of  Salina  v.  Alvord,  32  N.  Y.  684.  Parties  will  not  be 
forced  to  trial  without  a  reasonable  opportunity  to  prepare  therefor, 
and  the  court  would  abuse  ItR  discretion  in  refusing  a  continuance, 
or  in  refusing  to  set  aside  a  Judgment  taken  because  of  hasty  action 
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for  continuance  failed  to  show  the  materiality  of  the  teBtimony 
of  the  absent  witness,  but  it  appeared  that  the  court  in  deciding 
the  motion  assumed  that  it  cud,  and  no  objections  were  made 
on  that  ground  by  the  opposite  party,  it  was  held  that  the 
objection  could  not  be  made  for  the  first  time  on  appeal.*^ 

§  4630.  Stipulation.  A  continuance  may  be  granted  on  con- 
sent of  paj-ties,  reduced  to  written  stipulations  therefor;  but 
an  agreement  of  counsel  for  the  continuance  of  a  cause,  not 
reduced  to  writing,  will  not  be  regarded  by  the  court.^  In 
Justices'  Courts  the  court  may,  by  consent  of  the  parties,  given, 
in  writing  or  in  open  court,  postpone  the  trial  to  a  time  agreed 
upon  by  the  parties.®®  A  defendant  dangerously  ill  may  be 
required,  as  a  condition  of  postponing  the  trial,  to  stipulate  that 
his  death  before  the  next  circuit  shall  not  abate  the  cause.*** 

§  4631.  Preventing  a  continuance.  If  the  adverse  party  there- 
upon admits  that  such  evidence  would  be  given,  and  that  it 
be  considered  as  actually  given  on  the  trial,  or  offered  and 
overruled  as  improper,  the  trial  must  not  be  postponed.^  The 
affidavit  thereupon  becomes  evidence,  but  not  conclusive  proof 

of  its  contents.^  The  admissions  of  a  party  wishing  to  avoid  a 
continuance  must  be  broad  enough  to  cover  all  the  material 

facts  to  which  the  absent  witness  would  testify,  as  alleged  in 
the  affidavit  for  a  continuance.^  The  admission  of  counter- 
affidavits,  on  a  motion  for  a  continuance,  is  in  the  sound  discre- 
tion of  the  court.^  Where  a  continuance  was  granted  for  seven 
days,  in  an  election  contest,  against  the -objections  of  respond- 
ent, and  without  affidavits,  it  was  held  that  it  operated  a  dis- 
continuance of  the  proceeding.^ 

in  setting  a  case  for  trial  at  an  unreasonably  early  day.  whereby 
a  party  has  lieeu  unable  to  be  present  or  to  prepare  for  trial.  Dusy 
V.  Prudom,  95  Cal.  646. 

01  State  V.  Chapman,  6  Nev.  320. 

82  PeraltA  v.  Mariea,  3  Cal.  187. 

08  Cal.  Code  Civ.  Pro..  $  875. 

04  Ames  V.  Webbers,  10  Wend.  575. 

05  Cal.  Code  Civ.  Pro.,  §  595:  Boggs  v.  Merced  Mln.  Co.,  14  Id.  358; 
O'Neil  V.  New  York  &'  Silver  Peak  Min.  Co.,  3  Nev.  141. 

08  Id. 

07  Peck  V.  Lovett,  41  Cal.  521. 

08  Biggs  V.  Fenton,  3  Mo.  28:  Anon.,  3  Day,  308;  and  see  Knee- 
bone  V.  Kneebone,  83  Cal.  645. 

09  Keller  v.  Chapman,  34  Cal.  635. 
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I  46852.  Waiver  of  rights.  Where  the  plaintiff  to  an  action, 
with  full  knowledge  of  hia  right  to  proceed  to  trial  only  at 
his  own  option,  against  the  defendants  served,  and  of  the 
fact  that  no  service  had  been  made  upon  one  of  the  defendants, 
who  had  left  the  state,  and  that  no  issue  had  been  joined  as  to 
him,  first  agreed  with  the  defendants  served,  without  reserva- 
tion, that  the  iaeue  between  him  and  them  should  be  set  for 
trial  at  a  particular  day,  then  asked  and  obtained  a  continuance, 
for  the  reason  solely  that  his  witnesses  were  not  present,  and 
in  consideration  of  such  continuance,  by  consent,  agreed  of 
record  that  the  case  should  be  set  for  trial  and  be  tried  on  a 
particular  day;  it  was  held  that  this  state  of  facts  clearly  consti- 
tuted a  waiver  by  plaintiff  of  his  right  to  delay  the  trial  until 
said  other  defendant  had  been  served  or  issue  joined  in  respect 
to  himJ^ 

I  4632a.  Conduct  of  trial  —  misc^Uaneoua  —  prM«&co  of  party. 

The  right  to  prosecute  a  suit  in  court  carries  with  it,  as  a  neces- 
sary incident,  the  further  right  to  be  present  during  the  trial. 
And  a  statute  providing  that  during  a  trial  the  judge  may  ex- 
clude from  the  courtroom  any  witness  of  the  adverse  party  not 
at  the  time  under  examination,  does  not  authorize  the  exclu- 
sion of  a  party  in  such  case.''^ 

S  4632b.  Watching  progreM  of  trial.  A  party  to  a  cause  must 
either  personally  or  by  his  attorneys,  whether  they  reside  in  the 
county  where  the  case  is  to  be  tried  or  elsewhere,  walch  its  prog- 
ress, and  can  not  object  that  a  proceeding  is  taken  against  him 
in  his  absence,  unless  it  is  taken  through  his  mistake,  inadvert- 
ence, surprise  or  excusable  neglect^^  Parties  are  charged  with 
notice  of  the  fact  that  the  case  has  been  set  for  trial.  They  are 
bound  to  know  the  rules  of  the  trial  court,  and  if  the  rules  fix  a 
day  for  setting  causes  for  trial,  they  are  presumed  to  know  the 
fact,  and  if  the  rules  do  not,  they  must  govern  themselves  ae- 
ro Meagher  V.  Garllardo.  35  Cal.  602.  Pending  the  trial  of  an 
action  against  two  defendants,  the  court  granted  a  continuance  as 
to  one  of  them,  and  the  plaintiff,  without  objection,  proceeded  with 
the  trial  against  the  other,  in  whose  favor  a  Judgment  was  sul)- 
sequently  rendered,  and  it  was  held  that  the  plaintitf  had  waived 
the  right  to  object  to  the  irregularity  at  the  trial  by  reason  of  the 
4*ontlnuance.  Myers  v.  McDonald,  68  Cal.  162. 
Ti  Schneider  v.  Haas,  14  Oreg.  174. 
Taiatzroth  v.  Byan,  91  Cal.  5W;  Cal.  Code  Civ.  Pro.,  <  478. 
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cordiogly,  and  learn  from  the  proceedings  of  the  court  when  the 
case  is  to  be  heard.*^ 

§  46820.  Abstnoe  of  def  atdant.  Under  Colorado  practice, 
a  cause  having  been  set  and  reached,  the  plaintiff  may  insist 
upon  a  trial  in  the  absence  of  the  defendant,  unless  the  court 
for  good  cause  legally  established  otherwise  direct.^* 

S  463dd.  Transfer  of  cases  for  trial.  In  California,  the 
judges  of  the  Superior  Court  in  a  particular  county,  for  the 
convenient  dispatch  of  business,  or  for  any  other  reason  they 
may  deem  necessary,  may  assign  and  transfer  cases  for  trial 
to  any  one  or  more  of  the  several  departments  of  such  court, 
without  notice  to  the  partiea^*^ 

I  468de.  Object  and  sufficiency  of  notice  of  trial.  The  only 
object  of  a  notice  of  trial  is  to  give  the  party  on  whom  it  is 
served  a  chance  to  prepare  for  trial.  And  a  notice  of  trial, 
erroneous  as  to  the  day  of  trial,  is  nevertheless  sufficient,  if  such 
notice,  when  read  in  the  light  of  other  information  which  the 
law  gives,  truly  informs  the  party  as  to  the  time  and  place  of 
trial.^« 

f  4682f .  Power  of  Judge  after  expiration  of  term.  Upon  the 
expiration  of  the  term  of  office  of  a  judge  his  judicial  power 
ceases,  and  it  is  not  competent  for  him  thereafter  to  do  any 
act  necessary  to  complete  the  trial  of  any  cause  which  remains 
unfinished  at  the  expiration  of  his  term.''^ 

§  4a32g.  Discretion  of  trial  court.  In  matters  of  practice 
before  it,  the  trial  court  is  vested  with  lai^e  discretionary  pow- 
ers, with  which  the  appellate  court  will  not  ordinarily  inter- 
fere. It  is,  however,  a  judicial  discretion,  to  be  exercised  in 
furtherance  of  justice,  and  not  capriciously  or  oppressively.*^® 

§  4632h.  Beinstating  case  — waiver  of  irregularity.  The  ir- 
regularity, if  any,  in  reinstating  a  case  which  had  been  dis- 
missed because  of  a  failure  to  file  the  complaint  within  the 

78  Dusy  V.  Pnidom,  OB  Cal.  646. 

74  HamiU  y.  HaU,  4  Col.  App.  290. 

75  Bell  V.  Peck,  104  Cal.  35;  compare  Cottrell  v.  OottreU,  83  Id. 
457;  Seattle,  etc.,  Railway  Co.  v.  State.  7  Wash.  St  150. 

76  Smith  V.  Railroad  Co..  3  N.  Dak.  17. 

77Broder  v.   Conklln,   98  Cal.   360;   Connolly   v.   Ashworth,   id. 
205;  Mace  v.  G'Rellley,  70  id.  231. 
n  Mitchell  V.  CampbeU,  14  Greg.  454. 


225  TBIAL  IN  GENERAL.  §§   46321,   4632] 

time  allowed  by  law,  is  waived  by  appearing  generally,  filing 
an  answer  and  going  to  trial.''* 

f  4632L  Trial  by  stipiilAtion.  Where  parties  appear  and  by 
stipulation  submit  their  controversy  to  a  court  having  juiia- 
diction  of  the  subject-matter  thereof,  they  can  not  afterwards 
be  heard  to  question  the  authority  of  such  tribunal.^ 

S  4632J.  Stipulation  of  attonMya,  genflrally.  As  a  general 
rule,  a  stipulation  of  counsel  can  not  be  enforced  unless  put  in 
writing,  or  entered  in  the  minutes  of  the  court.®*  The  court 
will  not  attempt  to  determine  the  nature  or  effect  of  disputed 
oral  stipulations  of  litigants  or  attorneys  affecting  the  rights  of 
parties  or  the  conduct  of  the  trial,  and  it  will  not  enforce  such 
stipulations  unless  the  attorneys  agree  in  open  court  as  to  what 
they  are.*^  But  if  attorneys  in  an  action  have  acted  upon  a 
written  agreement,  to  such  an  extent  that  it  would  be  inequitable 
not  to  recognize  its  binding  effect^  the  court  will  not  allow  the 
agreement  to  be  repudiated,  upon  the  ground  that  it  has  not 
been  filed  with  the  clerk.^  And  where  an  oral  agreement  for 
an  extension  of  time  to  answer  or  demur  is  admitted,  and  has 
been  relied  upon  by  the  defendant,  a  judgment  by  default  taken 
against  him  in  violation  of  the  terms  of  the  stipulation  should 
be  set  aside.®*  The  court  may,  in  a  proper  case,  relieve  against 
a  stipulation  entered  into  by  attorneys.*  And  may  set  aside 
such  stipulation  for  mistake.®" 

wCole  V.  Thornbnrg,  4  Col.  App.  95. 

w  Edwards  v.  Smith,  16  Col.  529. 

M  See  Cal.  Code  Civ.  Pro.,  <  283;  Spencer  v.  McMaster.  3  Wyow 
105. 

»  Sebree  v.  Smith,  2  Idaho,  329. 

M  Smith  V.  Whittier,  95  Cal.  278;  and  -see  Grless  v.  Insnrance  Oa, 
93  id.  411. 

84  Johnson  v.  Sweeney.  95  OaL  304. 

85  Welsh  V.  Noyes.  10  Col.  133. 

»  Ward  V.  Clay,  82  Cal.  502.  Stipulatioo  construed.  See  Sweeney 
V.  Railway  Co.,  11  Mont  523. 
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TRIAL    BY    THE    COURT. 

§  4633.  In  general.  Either  party  may  bring  an  ifisue  to  trials 
or  to  a  hearing,  and  in  the  absence  of  the  adverse  party,  unless 
the  court  for  good  cause  othenride  direct,  may  proceed  with 
his  case,  and  taJie  a  dismissal  of  the  action,  or  a  verdict,  or 
judgment,  as  the  case  may  require,^  In  actions  for  the  recovery 
of  specific  real  or  personal  property,  with  or  without  damages,, 
or  for  money  claimed  as  due  upon  contract^  or  as  damages  for 
breach  of  contract,  or  for  injuries,  an  issue  of  fact  must  be 
tried  by  a  jury,  unless  a  jury  trial  is  waived,  or  a  reference  is 
ordered,  as  provided  in  this  Code.  Where  in  these  cases  there 
are  issues  both  of  law  and  fact,  the  issue  of  law  must  be  first 
disposed  of.  In  other  cases  issues  of  fact  must  be  tried  by  the 
court,  subject  to  its  power  to  order  any  such  issue  to  be  tried 
by  a  jury,  or  to  be  referred  to  a  referee,  as  provided  in  this 
Code.^  Waiver  of  jury  trial  must  appear  affirmatively  and  not 
by  implication.^  And  notwithstanding  the  waiver,  the  court 
may  direct  an  issue  of  fact  to  be  tried  by  a  jury.* 

Trial  by  jury  may  be  waived  by  the  several  parties  to  an  issue 
of  fact  in  actions  arising  on  contract,  or  for  the  recovery  of 
specific  real  or  personal  property,  with  or  without  damages,  and 
with  the  assent  of  the  court  in  other  actions.*^  1.  By  failing  bo 
appear  at  the  trial.  So  in  replevin,  when  the  action  is  called;* 
and  filing  an  answer  does  not  operate  as  an  appearance  at  the 
trial.''     2.  By  written  consent,  in  person  or  by  attorney,  filed 

1  Oal.  Code  Olv.  Pro..  §  594. 

aid.,  §  592;  see  §  4617,  ante. 

8  Simitli  V.  Polax^k,  2  Oal.  92;  see,  also,  Biossell  v.  Blliott;  Id.  245;. 
and  Exllne  v.  Smith,  5  Id.  112;  but  see  Oal.  Code  dv.  Pro.,  §  631; 
and  Doll  v.  Anderson,  27  Cal.  248. 

4  Id. 

•  Cal.  Code  Olv.  Pro.,  §  631;  and  see  Farwell  v.  Murray,  104  OaL 
467. 

•  Waltham  V.  Carson.  10  Cal.  178;  In  ejectment,  In  Doll  ▼.  Feller,. 
16  Id.  433;  and  jrenerally.  oniespie  v.  Benson,  18  id.  409. 

7  Zane  v.  Crowe,  4  Cal.  112. 
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with  the  clerk.  3.  By  oral  eonBent  in  open  courts  entered  on 
the  minutes.^  Equitable  cases  are  properly  triable  by  the  courts 
and  the  trial  of  issues  of  fact  by  a  jury  can  not  be  claimed  as  of 
right,  but  rests  in  the  discretion  of  the  court;*  and  in  chancery 
eases  parties  are  not  entitled  to  a  trial  by  jury.^*^  And  in  such 
cases  the  court  may  disregard  the  verdict  of  a  jury.^^    In  a  suit 

«Cal.  Code  CIy.  Pro.,  5  631;  2  Whltt.  Pr.  220;  2  TIU.  &  Shear.  Pr. 
428.  Equity  cases  — trial  by  court.— In  the  trial  of  equity  cases  the 
court  may,  on  Its  own  motion,  Inyoke  the  aid  of  a  Jury  to  deter- 
mine specific  questions  of  fact,  but  such  findings  are  simply 
advisory.  Hall  y.  Linn,  8  Ool.  264.  It  is  within  the  discretion  of 
the  court  to  submit  both  legal  and  equitable  issues  to  the  Jury  at 
the  same  time.  Houser  v.  Austin,  2  Idaho,  187.  But  the  right  of 
trial  by  Jury,  considered  as  an  absolute  right,  does  not  extend  to 
cases  of  equity  Jurisdiction.  Pacific  Railway  Co.  v.  Wade,  91  Cal. 
440.  In  such  cases  the  court  may  pass  upon  all  legal  issues  In- 
cidental to  the  equitable  relief  sought.  Downing  v.  Le  Du,  82  Cal. 
471.  The  court  may  call  a  Jury  to  try  such  specific  questions  of 
fact  as  may  be  submitted  to  them,  reserving  to  itself  the  power  to 
make  its  own  findings  upon  consideration  of  the  evidence  and  the 
verdict.  Saint  v.  Guerrerlo,  17  Col.  448.  An  action  to  foreclose 
the  lien  of  a  street  assessment  is  in  equity,  and  a  party  is  not 
entitled  to  a  Jury  trial.  Santa  Cruz,  etc.,  Pavement  Co.  v.  Bowie, 
104  Cal.  286l  So  of  an  action  to  foreclose  a  mechanic's  lien.  Loan 
Co.  V.  Wentworth,  1  Wash.  St.  467.  So  of  an  action  for  an  account- 
ing between  partners.  Hamar  v.  Peterson,  9  id.  152.  Nor  is  a 
plaintiff  entitled  to  a  Jury  trial  in  an  equitable  action  for  an  in- 
junction to  restrain  the  diversion  of  water  and  to  abate  a  dam  and 
ditch  as  a  nuisance,  although  there  is  Joined  therewith  a  claim 
for  damages  suffered  in  consequence  of  past  diversion  of  water. 
Churchill  V.  Baumann,  104  Cal.  360.  The  Oregon  statute  (Sess. 
Laws,  1885,  p.  69),  relating  to  practice  in  equity  suits,  was  intended 
to  apply  only  to  ordinary  suits,  and  not  to  cases  where  the  trial 
court  is  merely  called  upon  to  inquire  into  and  adjust  a  collateral 
matter  not  affecting  the  merits.  Martin  v.  Martin,  14  Oreg.  165. 
The  court  does  not  acquire  the  right  to  pass  upon  a  legal  defense 
without  a  Jury  trial  by  virtue  of  being  first  called  upon  to  dispose 
of  an  equitable  defense.  And  if  the  trial  of  the  equitable  defense 
does  not  obviate  the  necessity  of  a  trisl  of  the  issues  of  law,  they 
must  be  tried  in  the  same  manner  as  if  no  equitable  defense  bad 
been  Interposed.    Swasey  v.  Adair,  88  Cal.  179. 

•  Moffat  V.  Moffat,  10  Bosw.  468;  17  Abb.  Pr.  4;  McCarty  V.  Ed- 
wards, 24  How.  Pr.  236;  Dearborn  Foundry  Co.  v.  Augustine,  6 
Wash.  St.  67;  WIntermute  v.  Camer,  8  id.  585. 

10  Walker  v.  Sedgwick.  5  Cal.  192;  Cahoon  v.  Levy.  Id.  294; 
Koppikus  V.  State  Capitol  Commissioners,  16  id.  248. 

11  Goode  V.  Smith,  13  Cnl.  84;  Knapp  v.  Day,  4  Col.  App.  21; 
Klrtley  v.  Mining  Co.,  8  Col.  279. 
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between  partners  for  a  dissolution,  accounting,  etc.^  where  there 
are  questions  of  fact  which  might  properly  be  tried  by  a  jury, 
yet  if  the  cause  is  actually  tried  by  the  court,  and  all  the  testi- 
mony in,  and  the  cause  finally  submitted  to  the  court  for  its  de- 
termination, it  is  then  too  late  to  order  a  trial  by  jury.  It  is 
the  duty  of  the  judge  to  decide  the  questions  submitted,  and  it 
is  the  right  of  the  parties  respectively  to  have  such  decision.** 
But  it  is  no  error  for  a  judge  tb  hear  arguments  at  chambers 
after  a  cause  has  been  submitted  to  him,  and  thereupon  decide 
the  case.*^  In  Missouri,  proceedings  against  a  constable  for 
delinquency  must  be  heard  by  the  court.**  In  a  case  for  specific 
performance  and  damages,  where  specific  performance  can  not 
be  adjudged,  the  case  may  be  retained  and  sent  to  a  jury  to 
award  damages.*^  And  so  in  a  case  to  reform  a  policy  and  re- 
cover for  a  loss.*®  Both  legal  and  equitable  relief  may  be  sought 
in  the  same  action,  but  when  plaintiffs  move  a  trial  at  a  Special 
Term,  and  defendants  demand  a  jury  trial,  the  court  should 
direct  the  cause  to  be  tried  by  the  jury.*''  So  relief  was  refused 
and  complaint  dismissed  where  plaintiff  elected  to  sue  as  in 
equity,  and  then,  on  failure  at  trial,  wished  the  case  retained 
and  tried  as  at  law.*®  On  mixed  issues  involving  a  demand  for 
equitable  relief  or  damages,  the  case  retained  and  sent  to  a  jury 
after  failure  to  establish  former  demand,  on  trial  by  the  court.** 

12  O'Brien  v.  Bowes,  4  Bofiw.  657. 

13  City  of  San  Jose  v.  Shaw,  45  Cal.  178. 

14  Hart  V.  Roblnett,  5  Mo.  11;  Hart  v.  Spence,  Id.  17. 

15  Barlow  v.  Scott,  24  N.  Y.  40;  Stevenson  v.  Buxton,  37  Barb.  13; 
15  Abb.  Pr.  352;  see,  also.  See  v.  Partridge,  2  Duer,  463. 

WNew  York  Ice  Co.  v.  N.  West  Ins.  Co..  23  N.  Y.  357;  S.  C,  12 
Abb.  Pr.  414;  S.  C,  21  How.  Pr.  296;  reversing  10  Abb.  Pr.  34;  Van 
Valen  v.  Lapham,  13  How.  Pr.  240;  and  overruling  Van  Beck  v. 
Village  of  Rondout.  15  Abb.  Pr.  48. 

17  Davis  V.  Morris,  36  N.  Y.  569. 

18  Craig  V.  Hyde,  24  How.  Pr.  313. 

18  Genet  v.  Howland,  45  Barb.  560;  S.  C.  30  How.  Pr.  360.  A 
Jury  can  only  be  waived  In  one  of  the  modes  prescribed  by  the 
statute.  Swasey  v.  Adair,  88  Cal.  179.  Though  a  Jury  trial  may 
have  been  demanded  by  the  defendant  before  the  trial.  It  is  waived 
.by  his  failure  to  appear  at  the  trial,  and  the  court  may  dispense 
with  a  Jury  in  such  case.  McGuire  v.  Drew,  83  Cal.  225.  Continu- 
ance of  trial  at  defendant's  request  — no  waiver.  See  Farwell  v. 
Murray,  104  Cal.  464.  Application  for  mandamus,  waiver  of  right  of 
Jury.  Territory  v.  County  of  Bernalillo,  4  N.  Mex.  204.  The  right 
is  not  waived  by  neglecting  to  demand  a  jury  at  the  time  the  case 
is  called  to  be  set  for  trial,  notwithstanding  a  rule  of  court  that  a 
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i  4684.  Bindings  by  the  oonrt.  Upon  the  trial  of  a  question 
of  fact  by  the  courts  its  decision  must  be  given  in  writing,  and 
filed  with  the  clerk,  within  thiriy  days  after  the  cause  is  sub- 
mitted for  decision.**  The  above  section  is  directory  as  to 
the  time  required  for  the  written  decision  to  be  filed.*^  This 
sectLon  is  applicable  to  cases  both  at  law  and  in  equity,^  but 
does  not  apply  in  cases  of  nonsuit.**  If  the  judge  should  dis- 
cover a  clerical  mistake  in  his  findings,  or  that  he  had  inad- 
vertently committed  an  error,  and  should  correct  it  at  the  same 
term,  before  the  entry  of  judgment,  while  the  proceeding  is 
stil  in  fieri,  and  in  such  a  manner  as  not  to  deprive  the  party 
of  opportunity  to  move  for  a  new  trial,  or  abridge  the  time  for 
motion  for  new  trial,  or  cause  him  to  lose  any  other  right 
thereby,  a  new  trial  should  not  be  granted  on  that  ground.** 
The  judge  who  tried  the  .case  without  a  jury  did  not  file  his 
findings  of  the  facts  until  after  the  judgment  was  entered;  it 
was  held  not  to  be  error.^  But  a  judge  can  not  change  his 
findings  of  facts  in  a  material  particular  after  the  entry  of 
judgment  on  the  findings  and  the  adjournment  of  the  term.* 

jury  shall  then  be  demanded.  Biggs  v.  Lloyd,  70  Cal.  447.  But 
where  a  case  has  been  set  down  by  consent  of  counsel  for  trial,  and 
afterwards  comes  on  regularly  for  trial  before  the  court  without 
a  jury,  and  the  trial  actually  begins,  it  is  a  waiver  of  a  Jury  trial. 
Polaek  V.  Gumee,  66  Oal.  266.  The  recital  of  the  waiver  of  a  jury 
trial  in  the  findings  can  not  prevail  against  a  showing  in  the  bill 
of  exceptions  that  a  Jury  trial  was  demanded  and  denied.  Downing 
V.  Le  Du,  82  Gal.  471.  If  a  Jury  has  been  waived,  and  a  trial  had 
before  a  referee,  the  waiver  holds  good  for  a  retrial  of  the  cause 
after  a  reversal  on  appeal.  Parl£  v.  Mighell,  7  Wash.  St.  304. 
Waiver  of  Jury  —  presumption  upon  appeal.  See  Montgomery  ▼. 
Sayre,  91  Gal.  206. 

20  Gal.  Gode  Giv.  Pro.,  §  632;  McKeon  v.  McDermott,  22  Gal.  667; 
83  Am.  Dec.  86.  The  trial  of  a  cause  by  the  court  is  not  concluded 
until  the  decision  is  filed  with  the  clerk.  GonnoUy  v.  Ash  worth,  96 
Gal.  205;  and  see  Son  Joaquin  Land  &  Water  Go.  v.  West,  99  id.  345. 

21  McQuillan  v.  Donahue,  49  Gal.  157;  People  v.  Dodge,  5  How.  Pr. 
47;  Lewis  v.  Jones,  13  Abb.  Pr.  427. 

a  Lyons  v.  Lyons,  18  Gal.  447;  see,  also.  Duff  v.  Fisher,  15  id.  375; 
Stewart  v.  Slater,  6  Duer,  83,  102;  Burger  v.  Balcer,  4  Abb.  Pr.  11. 

28  Gilson  R.  M.  Go.  v.  Gilson,  47  Gal.  597. 

24  Prince  v.  Lynch,  38  Gal.  531;  99  Am.  Dec.  427;  and  see  Grim 
V.  Kessing,  89  Gal.  478;  Smith  v.  Taylor,  82  Id.  533. 

2BYermnle  v.  Shaw,  4  Gal.  214;  cited  in  Keller  y.  Sutrick,  22  Id. 
473. 

^  Garpentier  v.  Gardiner,  29  Cal.  100;  Los  Angeles  ▼.  LankerabAm^ 
ino  id.  525. 
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§  4635.  Findings  in  action  for  divorce. 

Form  No.  iiji, 
[TiTLB.] 

This  cause  having  been  heretofore,  on  the day  of 

,  18. .,  submitted  to  the  court  for  decision  upon 

the  complaint  of  the  plaintiff,  and  the  answer  and  cross-com- 
plaint of  the  defendant  herein  filed,  and  the  report  of  G.  H., 
Esq.,  court  commissioner  of  this  courts  to  whom  the  said  cause 
was  referred  to  take  and  report  in  writing  the  testimony  of  the 

parties,  by  order  entered  the day  of .- , 

18. .,  after  hearing  the  arguments  of  counsel  for  the  respective 
parties,  and  the  court  being  fully  advised,  now  finds  the  follow- 
ing facts: 

I.  The  plaintiff  and  defendant  were  married,  one  with  the 

other,  at  Washoe  county,  state  of  Nevada,  on  the   

day  of ,  18. .,  and  cohabited  together  as  husband 

and  wife  from  thence  until  the day  of , 

18.. 

II.  That  both  the  plaintiff  and  defendant  are  bona  fide  resi- 
dents of  the  state  of ,  and  have  so  resided  in  this 

state  for  more  than  six  months  continuously  next  before  the 
commencement  of  this  action  and  the  filing  of  the  complaint 
herein;  and  that  at  the  time  of  the  commencement  of  this  action 
the  said  plaintiff  was  a  bona  fide  resident  of  the  city  and  county 
of 

III.  That  the  plaintiff  and  defendant  have  two  children, 

issue  of  said  marriage,  viz.:  T.  U.,  aged  years,  and 

V.  W.,  aged years. 

IV.  That  between  the day  of ,  18. ., 

and  the day  of ,  18. .,  at  a  lodging- 
house,  street,  in  the  city  of , ,  the 

plaintiff,  A.  B.,  committed  adultery  with  one    , 

and  lived  during  said  time  in  adulterous  intercourse  with  him. 
That  on  the  day  of  ,  18 . . ,  or  there- 
abouts, the  plaintiff,  A.  B.,  lived  in  a  house  of  prostitution, 

No , street,  in  said  city  and  county  of 

,  said  house  being  kept  by  one and 

then  and  there  repeatedly  committed  adultery  with  divers  per- 
sons, and  earned  a  livelihood  by  habits  of  prostitution. 

V.  That  the  plaintiff  and  defendant  have  not  cohabited  with 

each  other  since  the   dav  of   ,   18.. 

That  each  and  every  of  said  acts  of  adultery  was  committed 
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without  the  consent,  connivance,  privity,  or  procurement  of  the 
defendant,  and  that  the  defendant  has  not  cohabited  with  the 
plaintiff  since  his  discoveiy  of  said  adultery. 

VI.  That  the  piaintifi'  is,  and  has  been  for  a  long  time  past, 
an  abandoned  woman,  addicted  to  the  use  of  intoxicating  drinks, 
and  that  she  is  a  person  by  character,  disposition,  conduct 
temper,  and  passions  wholly  unfit  to  have  the  care,  custody,  or 
management  of  children. 

YII.  That  the  property  mentioned  and  described  in  the  com- 
plaint is  community  property,  and  is  of  the  value  of 

dollars. 

As  conclusions  of  law  from  the  foregoing  facts,  the  court  finds: 

I.  That  the  defendant  is  entitled  to  a  decree  of  this  court 
dissolving  the  bonds  of  matrimony  heretofore  existing  between 
plaintiff  and  defendant,  decreeing  the  plaintiff  and  defendant 
each  to  be  freed  and  absolutely  released  from  the  bonds  of 
matrimony,  and  all  the  obligations  thereof. 

II.  That  the  defendant,  C.  D.,  is  entitled  to  be  awarded  the 
sole  charge,  control,  and  custody  of  the  children,  issue  of  said 
marriage.  L.  M., 

[Date.]  Judge. 

In  an  action  for  divorce,  it  is  optional  with  the  judge  to  sub- 
mit special  issues  to  the  jury  or  not.^ 

§  4636.  Findings  in  action  to  quiet  titkw 

Form  No.  1132, 

[Title.] 

This  cause  having  been  called  regularly  for  trial  before  the 
court  (a  jury  triaj  having  been  expressly  waived  by  stipulation 
in  writing  of  the  respective  parties  appearing  therein)  [or  aa 
the  case  may  be],  E.  F.  appeared  as  attorney  for  the  plaintiff, 
and  G.  H.  appeared  as  attorney  for  defendant  And  the  court 
having  heard  the  proofs  of  the  respective  parties,  and  con- 
sidered the  same,  and  the  records  and  papers  in  tlie  cause,  and  the 
arguments  of  the  respective  attorneys  thereon,  and  the  cause 
having  been  submitted  to  the  court  for  its  decision,  the  court 
now  finds  the  following  facts: 

I.  That  the  plaintiff  entered  into  actual  possession  of  all  the 

*T  Cleghom  v.  Cleffhom,  66  Cal.  809.  Chancery  practice  In  divorce 
(^f^^.  See  Gilpin  v.  Gilpin,  12  Col.  504;  Bedington  v.  Bedington,  2 
Col.  App.  8. 


§  4636  TBIAL,  AND  ITS  IN0IDBKT8.  2^^ 

lots,  land,  and  premibes  described  in  the  complamt^  on  or  about 

tlie day  of ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and ,  claiming  it  in  \n6 

own  right;  and  the  said  plaintiff  has,  ever  since  the  date  last 
aforesaid,  occupied,  used,  and  cultivated  said  land,  having  and 
keeping  the  same  surrounded  by  a  substantial  inclosure,  using 
and  claiming  the  same,  in  his  own  right,  from  that  date  to  the 
present  time,  adversely  to  all  the  world,  and  especially  as  against 
the  defendants. 

II.  That  neither  one  of  all  the  defendants  mentioned  in  the 
complaint,  nor  any  grantor  or  predecessor  of  any  of  said  de- 
fendants, has  been  in  the  possession  of  any  part  of  said  premises 

since  the day  of ,  18. . ;  and  that  the 

plaintiff  first  entered  upon  said  premises  justly  and  lawfully, 
and  not  as  a  trespasser  as  against  the  rights  of  any  or  either  of 
said  defendants,  or  of  those  under  or  through  whom  they  claim. 

III.  That  the  whole  of  the  land  described  in  the  complaint 
lies  within  the  city  and  county  of  San  Francisco,  and  within 
the  limits  of  what  is  usually  and  properly  known  as  and  called 
the  Van  Ness  ordinance. 

IV.  That  all  the  allegations  and  averments  of  the  plaintiff's 
complaint  are  true,  and  all  the  denials  and  allegations  of  the 
defendant's  answer  are  untrue. 

As  conjclusions  of  law  from  the  foregoing  facts,  the  court  now 
hereby  finds  and  decides: 

I.  That  the  plaintiff  is  the  owner  in  fee  simple  and  entitled 
to  the  possession  of  all  the  lots,  tracts,  and  parcels  of  land,  as 
the  same  are  described  in  his  complaint  on  file  herein,  as 
against  the  defendants  all  and  severally,  and  all  persons  claiming 
or  to  claim  the  same,  or  any  part  of  said  land,  under  them,  the 
said  defendants,  or  either  of  them,  and  that  neither  one  of  said 
defendants  has  any  right,  title,  or  interest  in  or  to  said  land,  or 
any  part  thereof. 

II.  That  the  plaintiff  is  entitled  to  a  decree,  as  prayed  for  in 
his  complaint,  to  quiet  his  titlo  to  said  land,  acrainet  said  de- 
fendants, and  each  of  them,  and  nil  persrvris  olaiminsr  nr  to  claim 
the  same,  or  any  part  thereof,  under  or  through  the  said  defend- 
ants, or  either  of  them. 

in.  That  the  plaintiff  is  entitled  to  a  judgment  for  costs,  to 
be  taxed  herein  aerainfH^^  «nlv  the  defendants  who  have  answered 
herein  contesting  plaintiff's  rights  in  said  premises;  and  as 
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to  the  other  defendants  who  have  not  answered,  or  who  have 
answered  disclaiming^  costs  are  not  to  be  taxed. 
And  judgment  is  hereby  ordered  to  be  entered  accordingly. 
[Date.]  *  [Sign atubb.] 

S  4637.  Findings  on  contract.  In  an  action  on  contract^  the 
question  of  waiver  being  within  the  issue^  and  the  facts  being 
ail  before  the  referee,  it  was  held  that  his  finding  on  the  ques- 
tion should  be  sustained,  although  the  question  was  not  distinctly 
raised  by  the  pleadings.^  In  an  action  to  recover  judgment 
against  a  municipal  corporation  for  work  done  on  contracts,  and 
warrants  issued  therefor,  if  the  court  finds  that  the  warrants 
issued  were  issued  after  the  accounts  under  the  contract  were 
audited,  and  were  issued  in  consideration  thereof,  it  is  a  sufficient 
finding  that  the  warrants  were  drawn  for  the  amount  due  on 
the  contracts.®®  Where  the  defendant's  liability  depends  en- 
tirely upon  the  fact  of  his  indebtedness  to  a  third  party,  the 
fact  of  his  indebtedness  is  the  only  fact  to  be  found.**- 

f  4638.  The  same  —  conversion.  The  legal  effect  of  findings 
for  the  defendant,  on  the  question  of  the  plaintiff's  right  to  the 
property,  was  to  entitle  the  defendants  from  whom  the  property 
was  taken  to  its  restoration.^  A  finding  that  hay,  alleged  to 
have  been  converted,  was  worth  twenty  dollars  a  ton,  without 
finding  the  number  of  tons  converted^  does  not  entitle  plaintiff  to 
a  judgment.*^ 

f  4689.  The  same  —  ejectment.  If  the  court,  in  ejectment, 
finds  that  the  defendant  has  no  right  or  title  to  the  premises,  or 
to  the  possession  thereof,  and  plaintiff  is  a  tenant  in  common  in 
the  premises  with  the  estate  of  a  deceased  cotenant,  and  the 
parties  stipulated  during  the  trial,  as  a  substitute  for  evidence 
on  this  point,  that  the  defendant  entered  under  a  deed  from  the 
administrator  of  the  deceased  cotenant,  and  by  his  pennission, 
the  finding  is  contrary  to  the  evidence.**    When  title  is  found  in 

2B  Where  the  answer  sets  up  new  matter,  a  finding  that  the  allega- 
tions of  the  complaint  are  true  Is  insufficient.  The  court  should  find 
also  as  to  the  new  matter.  People  v.  Forbes,  51  Cal.  028.  And  an 
omission  to  find  upon  a  counterclaim  is  error.  Baggs  v.  Smith,  53 
Id.  88. 

»  Van  Busklrk  v.  Stow.  42  Barb.  9. 

»  Airentl  ▼.  San  Francisco,  30  Cal.  458. 

81  Pmltb  V.  Coe,  29  N.  Y.  6««. 

ttWflldman  v.  Broder.  10  Cal.  378. 

«Trov  V.  Clarke.  30  Cal.  4i9. 

84  Carpentier  y.  Small,  35  Cal.  846. 
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one  party,  the  court  is  not  required  to  find  the  facts  constituting 
the  other  party^s  claim  of  title,  but  if  requested,  the  better 
practice  would  be  to  make  such  finding.^  Where  the  court 
finds  simply  that  the  defendant  was  in  possession  at  the  date  of 
the  action,  and  that  he  wrongfully  withheld  the  possession  of 
the  same  from  the  plaintiff,  it  must  be  presumed  at  least  in  favor 
of  the  judgment  that  this  holding  was  in  subordination  to  the 
legal  title.^  The  findings  should  state  explicitly  whether  de- 
fendant was  affected  with  notice  of  the  fraud  of  those  through 
whom  he  claimed  title,  where  notice  of  such  fraud  is  material.*^ 
Where  a  party  is  in  possession  of  an  inclosed  portion  of  a  tract, 
claiming  the  whole  under  a  deed,  it  is  error  in  the  court  to  find  a 
oonstructive  possession  to  the  land  outside  of  the  inclosure  where 
the  grantor  in  the  deed  had  not  actual  possession  of  the  whole.^ 

I  4640.  Facts,  how  found.  Where  an  answer  does  not 
deny  the  allegations  of  the  complaint,  but  sets  up  new  matter 
as  a  defense,  a  finding  that  the  facts  stated  in  the  complaint  are 
true  is  not  a  finding  upon  all  the  issues.  The  court  should  find 
upon  the  new  matter.^  An  omission  to  find  upon  a  counter- 
claim is  eiTor.*^  A  findiiig  which  states  only  general  conclu- 
sions, leaving  it  doubtful  what  particular  facts  were  established, 
is  defective,  and  a  refusal  to  amend  it  on  application  is  error.*^ 
The  finding  of  facts  must  be  within  the  issues  raised  by  the 
pleadings;*^  and  must  cover  all  the  issues,**  whether  evidence 

86  Burke  v.  Table  Mt  Water  Oa,  12  Cal.  403;  Meador  v.  Parsons, 
19  Id.  204;  MerrlU  v.  Chapman.  34  id.  251.  A  finding  in  an  action 
of  ejectment,  that  the  plaintiff  is  the  owner  of  the  land  in  con- 
troversy, is  a  sufllcient  finding  that  the  defendants  are  not  the 
owners.  Goates  v.  Cleaves,  92  Cal.  427.  In  ejectment,  failure  to 
find  as  ground  for  reversal.  See  Christy  v.  Water-works,  84  id. 
641;  Himmelman  v.  Henry,  id.  104. 

86  Sharp  V*  Daughney,  33  Cal.  506;  Chonqnette  v.  Barada,  23  Mo. 
331. 

w  Chouteau  v.  Nuckolls,  20  Mo.  442. 

«8  Walsh  V.  Hill,  38  Cel.  481. 

so  People  V.  Forbes,  51  Cal.  628;  Phipps  v.  Harlan,  1  Pae.  OL  L.  J. 
191. 

40  Baggs  V.  Smith,  53  Cal.  88. 

41  Polhemus  v.  Carpenter,  42  Cal.  375;  Ladd  v.  Tully,  51  id.  277. 
42Mopenhout  v.  Barron,  42  Cal.  591:  Devoe  v.  Devoe,  51  id.  543; 

Allison  V.  Darton,  24  Mo.  343;  Farrar  v.  Lyon,  19  id.  122. 

48BoAqiiett  V.  Crane,  51  Cel.  506;  Rice  v.  Inskeep,  34  id.  226; 
Downing  v.  Bourlier,  21  Mo.  149. 
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upoa  an  issue  is  introduced  or  not.*^  Findings  may  refer  to  the 
pleadings  but  the  reference  should  be  direct,  and  so  as  to  leave 
no  doubt.**  Where  facts  are  so  obscurely  found,  or  are  so 
blended  with  legal  conclusions  as  to  render  it  doubtful  whether 
the  facts  are  only  hypothetically  stated,  it  will  be  disregarded 
as  a  finding  of  fact^  Only  the  ultimate  facts  should  be  found, 
and  not  the  evidence.*^ 

I  4641.  Facts  l«ft  to  Inference.  To  justify  the  Supreme  Court 
in  inferring  a  material  fact  not  expressed  in  the  findings, 
from  others  which  are  expressly  found,  it  must  appear  that  the 
fact  to  be  inferred  follows  inevitably  from  the  facts  found;  that 
upon  every  conceivable  theory  of  the  case,  the  nonexistence  of 
the  fact  to  be  inferred  is  inconsistent  with  the  facts  found.*** 
The  objection  of  the  section  of  the  Code  relating  to  findings**  is 
to  do  away  with  the  doctrine  of  implied  findings  as  based  on  the 
former  statute^  and  to  separate,  for  the  facility  of  investigation, 
questions  of  fact  and  law.^  If  the  facts  are  found,  it  must 
affirmatively  appear  that  they  support  the  judgment*^ 

S  4648.  Findings  conclusive.  The  finding  of  a  court  will 
not  be  disturbed,  unless  the  evidence  was  such  that,  if  the  ques- 
tion at  issue  had  been  submitted  to  a  jury,  and  they  had  rendered 
a  verdict  in  accordance  with  the  finding,  the  court  would  have  set 
it  aside  as  contrary  to  evidence.*^*  The  application  of  the  rule 
that  findings  will  not  be  disturbed  on  appeal,  when  there  is  a 
manifest  confiict  in  the  evidence,  depends  in  no  measure  upon 
the  question  whether  any  of  the  witnesses  are  interested  in  the 

event  of  the  suit     The  credit  to  be  given  to  their  testimony, 
however  attacked,  must  be  determined  in  the  court  below.**     If 

44Speegle  v.  Leese,  51  Cal.  415. 

«  McBwan  v.  JohnRon.  7  Cal.  258:  Breeze  v.  D^yle,  19  Id.  101;  see, 
also,  Kelley  v.  McKlbben,  53  Cal.  13. 

4«  Flgg  V.  Mayo,  39  Oal.  262. 

4TP1CO  v.  Cuya«.  47  Cai.  174:  but  see  Coveny  v.  Hale,  49  Id.  552. 

«  Bmmal  v.  Webb,  36  Cal.  197. 

4S  Cal.  Code  Civ.  Pro.,  $$  632,  633. 

BODowd  V.  Clarke,  51  Cal.  262.  For  decisions  under  the  former 
statute,  see  Shelby  v.  Houston,  38  Gal.  410,  and  cases  cited,  321. 

51  N.  P.  R.  R.  Co.  V.  Reynolds,  50  Cal.  90.  It  will  be  presumed 
upon  appeal  that  the  inference  made  by  the  trial  court  wns  one 
that  will  uphold  rather  than  defeat  the  Judgment  Breeze  v.  Brooks, 
97  Oal.  72;  Gould  v.  Baton,  111  id.  639. 

52  Moore  v.  Murdock,  26  Oal.  514. 

58patnam  v.  Lamphier,  36  Cal.  151;  consult  "Appeal." 
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no  motion  is  made  for  a  new  trials  the  finding  of  the  court  and 
verdict  of  the  juiy  are  conclusive  as  to  the  faxsts.**  Or  where 
they  are  not  excepted  to." 

{  4643.  Findings  contrary  to  admissions  in  the  plsadings.    A 

finding  contrary  to  facts  admitted  in  the  pleadings  must  be 
disregarded;**  and  the  judgment  must  follow  such  admissions.*^^ 

{  4644.  Finding  contrary  to  stipulation.  If  the  finding  of  a 
fact  on  a  material  point  is  contrary  to  a  stipulation  of  the  par- 
ties made  in  the  course  of  the  trial  as  a  substitute  for  evidence, 
a  new  trial  will  be  granted,  on  the  ground  that  the  finding 
is  contrary  to  the  fact  as  stipulated,  and,  therefore,  unsupported 
by  the  evidence.** 

S  4646.  Findings  are  not  necessary.  When  the  facts  are  ad- 
mitted or  not  denied  in  the  pleadings;*^®  or  when  judgment  is 
rendered  on  the  pleadings;^  or  in  case  of  nonsuit.*^     If  illegal 

WBPorwn  v.  ToUefl,  7  Cal.  399;  Gfirwood  v.  Simpson,  8  id.  108: 
Duff  V.  Fisher,  15  Id.  379;  Gagllardo  v.  Hoberlin,  18  id.  395;  Pico 
V.  Oaya»,  47  id.  174.  Where  the  evidence  is  substantially  con- 
flicting upon  any  particular  issue,  a  finding  thereon  will  not  be 
disturbed  on  the  ground  of  the  insufilciency  of  the  evidence  to 
Justify  it.  Hoyt  v.  Smelting  Oo.,  90  Cal.  339;  and,  to  same  effect, 
Borderre  v.  Den,  106  Oal.  594;  Ray  nor  v.  Drew,  72  id.  307;  Alhambra, 
etc..  Water  Co.  v.  Richardson,  72  id.  598;  Myers  v.  Tibbals,  id. 
278;  Ingails  v.  Austin,  8  Mont  333;  Welland  v.  Williams,  21  Nev. 
230;  Monat  v.  Hilderbrand,  15  Ool.  382;  HeUbron  v.  Canal  Co.,  76 
Cal.  11.  But  where  there  is  no  substantial  conflict  in  the  evidence 
and  the  findings  are  against  the  weight  of  the  evidence,  the  Judg- 
ment founded  on  such  findings  will  be  reversed.  Buttz  v.  Colton, 
6  Dak.  306. 

MGray  v.  Moss,  34  Cal.  125;  but  see  Col.  Code  Civ.  Pro.,  §  647. 

w  Bradbury  v.  Cronise,  46  Cal.  287. 

67  McDonald  v.  M.  V.  Homestead  Assoc,  51  Cal.  210;  also,  Traverso 
V.  Tate,  82  Cal.  170;  Silvey  v.  Neary,  59  id.  97;  White  v.  Douglass, 
71  id.  115;  Campe  v.  Lassen,  67  id.  139;  Estate  of  Doyle,  73  id.  564; 
Machine  Works  v.  Construction  Co.,  99  id.  421. 

S8  Carpentier  v.  Small,  35  Cal.  346. 

TO  Swift  V.  Muygridge,  8  Cal.  445;  Fox  v.  Fox,  25  id.  587;  Burnett 
V.  Steams,  33  id.  468;  Downer  v.  Sexton.  17  Wis.  29;  Carlisle  v. 
Mulhem,  19  Mo.  56;  Gruhn  v.  Stanley,  92  Oal.  86;  Johnson  v.  Vance* 
80  id.  257;  Drinkhouse  v.  Water  Co.,  87  id.  253;  Faulkner  v.  Ron- 
doni.  104  id.  140. 

«o  Taylor  v.  Palmer,  31  Cai.  242;  Nosier  v.  Haynes,  2  Nev.  66. 

«i  Gilson  R.  M.  Co.  v.  Gilson,  47  Cal.  567. 
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evidence  is  admitted  on  the  trial,  it  is  not  error  for  the  court  to 
refuse  to  find  a  fact  proved  by  such  evidence.** 

f  4640.  Fraud.  A  special  finding  on  the  quet;tion  of  fraud 
should  always  be  taken.«^  Where  an  infant  files  a  bill  to  set 
aside  a  decree  for  fraud  in  fact  in  procuring  it,  and  for  fraud 
because  the  decree  does  not  reserve  to  the  infant  a  day  in  court 
*af  ter  coming  of  age  to  contest  it,  and  the  court  finds  against  the 
infant  on  his  charge  of  fraud  in  fact,  the  finding  is  conclusive 
of  the  whole  case,  unless  there  is  a  very  clear  mistake  of  the 
court  as  to  the  fact  of  fraud.^  In  an  action  against  an  attorney 
to  set  aside  certain  conveyances  of  property  made  to  him  by  his 
f^lient,  on  the  ground  of  fraud  practiced  by  the  attorney  in  their 
procurement,  and  inadequacy  of  consideration,  if  to  the  con- 
trary it  be  found  that  said  consideration  was  fair  and  adequate, 
and  that  the  client  was  willing  to  sell  the  property,  then  the 
further  finding  by  the  court  that  there  was  no  fraud  practiced 
by  the  attorney  becomes  immaterial  for  all  purposes  of  the  ap- 
peal by  plaintiff."  In  an  action  against  a  sheriff  for  wrong- 
fully taking  personal  property,  if  he  sets  up  that  he  took  the 
same  by  virtue  of  an  attachment,  and  that  the  goods  were  the 

<ttHutcblng8  V.  Oastle,  48  Oal.  152.  Where  the  parties  stipulate 
in  writing  as  to  what  the  facts  are,  and  file  such  stipulation  in 
the  answer,  it  is  in  all  substantial  respects  the  equivalent  of  ad- 
mitting them  in  the  pleadings.  Such  agreed  statement  takes  the 
place  and  serves  all  the  puipoees  of  a  formal  finding  by  the  court, 
and  no  other  or  more  formal  findings  are  required.  MuUer  v. 
Bowell,  110  Cal.  318;  Gregory  v.  Gregory,  102  id.  50.  And  it  is  well 
settled  that  findings  need  not  be  made  upon  immaterial  Issues. 
Miller  V.  Luco,  80  Cal.^7;  Souter  v.  McGuire,  78  id.  543;  Diefen- 
dorff  V.  Hc^kins,  05  id.  343;  Groome  v.  Ogden  City,  10  Utah,  54; 
Johnson  v.  Vance,  86  Gal.  128.  If  the  facts  found  sustain  the  Judg- 
ment it  is  not  necessary  to  go  further  and  find  upon  other  Issues. 
Malone  v.  Del  Norte  Co.,  77  Cal.  217;  Dyer  v.  Brogan,  70  id.  130; 
So.  Pac.  ^  R.  Co.  V.  Dufour,  95  id.  615;  Posachane  Water  Co.  v. 
8tandart,  97  id.  476;  Tage  v.  Alberts,  2  Idaho.  249;  Malone  v.  Bonob, 
104  Cal.  680;  Morrison  v.  Stone,  103  id.  94;  Leek  v.  Hancock,  76  id. 
127;  Merrill  v.  MerriU,  102  id.  317;  see,  also,  Ortega  v.  Cordero,  88 
id.  221;  Drinkhouse  v.  Water  Co.,  87  Id.  25:^:  MerrlU  v.  Clark,  103 
id.  367.  No  findings  are  necessary  on  the  allegations  of  a  cross- 
complaint  to  which  a  demurrer  has  been  sustained  and  no  amend- 
ment made.  Kendall  v.  Waters,  68  Cal.  26;  and  see  Lion  v.  Mc* 
Clory,  106  id.  623. 

63  Davis  V.  Robinson,  10  Cal.  411;  Gillan  v.  Metcalf,  7  id.  137. 

64  Regla  V.  Martin,  19  Cai.  463. 

«5  Kisling  V.  Shaw.  33  Cal.  425;  91  Am.  Dec.  644. 
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property  of  the  defendant  in  the  attachment,  and  that  he  fraud- 
ulently sold  them  to  this  plaintiff,  the  court  must  find  as  to  the 
issue  of  fraud  thus  raised.^^ 

§  4647.  General  and  special  findings.  When  the  court  sits 
as  a  jury  in  the  trial  of  a  cause,  it  must  in  all  cases  find  the 
facts  specially.®^  If  discrepancy  exists  between  the  special  and 
general  findings  in  a  case,  tiie  special  findings  must  control.^® 
Findings  stating:  1.  That  the  material  allegations  in  plaintiff's 
complaint  and  replication  are  true;  2.  That  the  material  allega- 
tions in  defendant's  answer  are  not  true  —  are  insufficient  in  not 
specifying  distinctly  the  allegations  which  are  material.®®  So 
also  a  finding  "  that  all  the  issues  of  fact  raised  by  the  plead- 
ings are  hereby  found  and  decided  in  favor  of  the  plaintiffs  and 
against  the  defendant,"  is  indefinite  and  insufficient.^^  It  has 
been  held,  however,  that  a  general  finding  by  the  court  that 
"  all  the  allegations  and  averments  in  plaintiff^s  complaint  are 
true,  and  that  all  in  the  answer  are  untrue/*  is  sufficient  and 
conclusive  of  all  the  material  issues  made  by  said  pleadings/^ 

§  4647a.  Findings  —  trial  by  court  without  Jury.  In  an  ac- 
tion tried  by  the  court  without  the  intervention  of  a  jury,  find- 
ings must  be  made  on  all  the  material  issues.^  The  findings 
should  cover  all  the  material  issues,  and  not  merely  such  as 
may  be  suflBcient  to  support  the  judgment."^^  It  is  not  sufficient 
to  say  that  it  is  impossible  to  make  the  finding.  If  no  suffi- 
cient evidence  be  introduced  the  finding  sliould  bo  against  the 

M  Harris  v.  Burns,  51  Cal.  528.  In  snch  notions,  findinps  stiowing 
the  situation  of  the  parties  and  the  circ*nmst«nces  under  which  the 
aUeged  fraud  was  committed  are  reflponslve  to  the  iRsiies,  and  not 
objectionable  as  being  outside  thereof.  Tajre  v.  Alberts.  2  Idaho, 
249. 

C7  Breeze  v.  Doyle,  19  Cal.  101. 

«8L€€ee  V.  Clark.  20  Cal.  387;  Hidden  v.  Jordan,  28  Id.  301;  Geer 
V.  Sibley,  83  id.  1;  Cox  v.  Delmas,  99  id.  104;  Warder  v.  Enslen,  73 
id.  291;  Gates  v.  Railway  Co..  2  S.  Dak.  422. 

«»  Breeze  v.  Doyle.  19  Cal.  101. 

70  Johnson  v.  Squires,  53  Cal.  37. 

71  Pralus  V.  Pacific  G.  &  S.  M.  Co.,  35  Cal.  30;  Downer  v.  Sexton, 
17  Wis*  29;  see,  also,  Dougherty  v.  Ward.  89  Cal.  81. 

72  Drainage  District  v.  Crow,  20  Oreg.  535;  Jameson  v.  Cold  well. 
25  id.  199;  Sav.  &  Loan  Soc.  v.  Thome,  67  Cal.  53;  Bennett  v. 
Pardini,  63  id.  154;  Gull  River  Lumber  Co.  v.  School  District,  1  N. 
Dak.  500;  Richardson  v.  Eureka,  110  Cal.  441. 

78  Potwin  V.  Slasher,  9  Wash.  St  460. 
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party  upon  whom  was  the  burden  of  proof.''*  But  the  failure  of 
the  trial  court  to  find  upon  all  the  material  issues  raised  by 
the  pleadings  is  not  prejudicial  error,  where  the  court  finds 
upon  aji  issue  the  determination  of  which  controls  the  judg- 
ment, and  where  a  finding  in  favor  of  the  appellants  upon  ever]! 
other  issue  would  not  justify  a  contrary  judgment.*^  Where 
the  ultimate  facts  in  issue  are  found  by  the  court,  a  contradic- 
tory finding  as  to  a  probative  fact  involved  therein  has  no 
effect.'^*  But  when  a  material  finding  of  fact  is  unsupported  by 
the  evidence,  and  is  contradictory  of  other  findings,  the  failure 
to  make  the  finding  in  accordance  with  the  evidence  necessitates 
a  new  trial.''^ 

8  4648.  JTurifldietion.  If  the  findings  of  the  court  be  that  de- 
fendant was  duly  served  with  process,  it  is  sufficient  to  estab- 
lish the  fact  of  jurisdiction  on  that  ground.'^® 

S  4M9.  Hembersliip  in  company.  Where  one  defendant 
pleads  that  he  is  not  a  member  of  the  company  sued,  and  the 
court  finds  that  the  allegations  of  the  complaint  are  true, 
and  that  he  is  a  member  of  the  company,  as  to  plaintiff,  Parke, 
the  finding  is  sufficient.™ 

{  4660.  Money  deposit.  The  finding  of  the  court  that  money 
was  deposited  with  one,  to  be  held  by  him  on  deposit,  and  in 
trust  for  a  party,  is  not  open  to  the  objection  that  it  does  not 
specify  the  kind  of  deposit.** 

I  4651.  Nete.  WTiere  the  declaration  was  upon  a  note,  and 
the  court  found  that  the  note  was  never  given,  but  that  the  in- 
debtedness was  for  merchandise  sold,  it  was  held  that  the  find- 
ing was  against  the  averment,  and  could  not  support  the  judg- 
ment.** 

«LevlBt<Mi  V.  Ryan,  75  Cal.  293;  Monterey  Ck>.  v.  Gushing,  83  Id. 
510;  and  see  Demartln  v.  Demartln,  85  Id.  71. 

w  Winhaus  v.  Bootz,  92  Cal.  617;  and  see  Tage  v.  Alberts,  2  Idaho, 
250;  Joslyn  v.  Smith,  2  N.  Dak.  53,  to  the  effect  that  a  judgment 
will  not  be  reversed  for  want  of  a  finding  upon  a  imrticular  issue, 
where  it  is  apparent  that  the  omiRsion  in  no  way  prejudiced  the 
appellant.    Also,  Murphy  v.  Bennett,  68  Cal.  528w 

76  Lucas  V.  Richardson,  68  Cal.  618. 

TTFelton  V.  Le  Breton,  92  Cal.  457. 

TO  Lick  V.  Stockdale,  18  Cal.  219. 

TO  Parke  v.  Hinds,  14  Cal.  415. 

so  Schroeder  v.  Jahns,  27  Cal.  274. 

81  Lewis  V.  Myers,  3  Gal.  475.  A  finding  that  a  certain  balance 
Ifl  due  and  owing  from  the  defendant  to  the  plaintiff  upon  the  note 
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I  4652.  Kote  and  mortgage.  That ''  it  appears  from  the  note 
and  mortgage  sued  on  that  there  was  due  plaintiff,  at  the  date 
of  the  commencement  of  this  suit,  for  principal  and  interest 
upon  the  debt  and  mortgage  mentioned  and  set  forth  in  the 
complaint,  the  sum  of  two  thousand  dollars,^'  it  is  ordered, 
etc.,  is  a  sufficient  finding  of  the  execution  and  delivery  of  the 
note  and  mortgage.^ 

§  4653.  Practice  on  flndinga.  The  court  should  first  ask 
counsel  on  both  sides  if  they  desire  findings,  and  if  they  do., 
reserve  its  judgment,  and  direct  each  side  to  prepare  and  sub- 
mit  such  questions  of  fact  as  they  desire  to  have  f ound.*^  And 
the  party  requiring  a  finding  should  specify  the  point  upon 
which  he  desires  it.®*  The  court  may  file  written  findings, 
whether  requested  or  not.**  It  is  the  right  of  the  judge  of  the 
court  to  sign  and  file  his  findings,  whether  drafted  by  himself 
or  another,  without  notice  to  the  attorneys  of  the  parties;  and 
in  doing  so,  his  sole  duty  is  to  see  that  they  are  proper,  and  in 
conformity  with  his  view  of  the  facts  and  law  of  the  case.^ 
Neither  evidence,  argument,  nor  comment  has  any  legitimate 
place  in  findings  of  fact  or  law.^ 

in  suit  states  merely  a  conclusion  of  law,  and  is  not  a  finding  of 
fact  covering  the  issue  of  nonpayment  Ward  v.  Clay,  82  Oal.  502: 
but  see  Myers  v.  McDonald,  68  Id.  162.  Finding  as  to  law  of 
another  state,  sufficiency  of.  Tolman  v.  Smith,  85  Cal.  280:  finding 
in  action  for  an  accounting  of  trust  funds.  Spencer  v.  Duncan,  107 
id.  423;  in  action  for  materials  furnished  and  labor  performed,  in- 
sufficiency of.  Warren  v.  Robinson,  71  id.  380;  in  action  of  partition, 
judgment  reversed.  Reinhart  v.  Lugo,  75  id.  639;  as  to  value,  in 
action  of  claim  and  delivery.    Johnson  v.  Fraser,  2  Idaho,  371. 

83  Holmes  v.  West,  17  Cal.  623. 

88  Tewksbury  v.  Magraff,  33  Cal.  237;  Edgar  v.  Stevenson,  70  id. 
286. 

84  Miller  V.  Stern,  30  Oal.  402;  89  Am.  Dec.  124. 

85  Gay  V.  Moss,  34  Cal.  125. 

86  Hathaway  v.  Ryan,  35  Cal.  188. 

87  Glacius  V.  Black,  50  N.  Y.  145;  10  Am.  Rep.  449;  Ooveny  v.  Hale, 
49  Cal.  552;  Ooglan  v.  Beard,  65  id.  58.  Evidential  facts  have  no 
proper  place  In  the  findings.  Ombaum  v.  His  Creditors,  61  Cal.  455; 
Boekowitz  v.  Nickel,  97  id.  19;  Blessing  v.  Sias,  7  Mont  103.  The 
trial  Judge  may  himself  prepare  the  findings,  and  is  not  required 
to  adopt  those  prepared  by  counsel.  Barnhart  v.  Fulkerth,  73  id. 
526.  Omission  of  Judge's  signature.  See  Nat.  Tube- Works  Co.  v. 
City  of  Chamberlain,  5  Dak.  54.  If  the  complaint  be  sufficient,  a 
finding  by  reference  to  it  is  sufficient  Gwinn  v.  Hamilton,  75  Cal. 
256. 
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§  4G54.  PrMnunptioiis.  That  the  findings  were  supported  by 
the  eAidence,*®  and  that  evidence  was  competent  and  suflScient.* 
But  where  there  is  no  issue  tendered  in  the  pleadings  upon  a 
material  matter^  the  court  or  jury  will  not  be  presumed  to  have 
found  on  such  matter.^  Wliere  there  is  no  finding  of  facts  in* 
corporated  in  the  case^  the  presumption  is  that  the  decision 
thereon  was  correct.** 

§  4655.  Separate  statement  in  findings.  In  giving  the  de- 
cision, the  facts  found  and  the  conclusions  of  law  must  be 
separately  stated.  Judgment  upon  the  decision  must  be  entered 
accordingly.®*  Facts  must  be  found  and  set  forth  separately 
from  the  conclusions  of  law.** 

§  4656.  Sufiicient  statement.  A  finding  of  facts  which  is  a 
mere  recital  of  evidence,  and  does  not  conclusively  establish  the 
fact  in  issue,  is  not  sufficient.^  And  the  findings  should  war- 
rant the  conclusions  of  law  and  judgment  thereon.**  The  facts, 
and  not  the  evidence,  should  be  set  out.®®    Pacts  found  should 

ssowen  v.  Morton,  24  Cal.  377;  Jenkins  v.  Frink,  30  Id.  586;  89 
Am.  Dec.  134;  Horton  y.  Domlnguez,  68  Cal.  042. 

^  Sears  v.  Dixon,  33  Oal.  326;  Kendall  v.  Waters,  68  Id.  26;  Story 
T.  Black,  5  idont.  26;  Spect  v.  Spect.  88  Oal.  437. 

M  Glfford  V.  CarvlU,  29  Cal.  589;  Bemal  v.  Glelm,  33  Id.  66& 

•1  Vlele  V.  Troy  &  Boston  R.  R,  Co.,  20  N.  Y.  184;  Matthews  v. 
Mayor  of  New  York.  14  Abb.  Pr.  214;  consult  "  Appeal." 

92  Oal  Code  Civ.  Pro.,  §  633. 

93  Bryan  v.  Maume,  28  Cal.  238;  Church  v.  Erben,  4  Sandf.  691; 
Peck  V.  Yorks,  14  How.  Pr.  416;  Ragan  v.  McCoy,*26  Mo.  166;  Sutter 
T.  Strelt,  21  Id.  157;  see,  also.  Sharp  v.  Wright.  35  Barb.  236;  Foot 
V.  Murphy,  72  Cal.  104;  Burton  v.  Burton,  79  Id.  490;  Anthony  v. 
JiUson,  83  Id.  296;  Flsk  v.  Patton,  7  Utah.  399. 

M  Coveny  v.  Hale,  49  CaL  552;  Thomas  v.  Sprague,  12  Mich.  120. 

»Pearce  v.  Burns^  22  Mo.  577;  Pearce  v.  Roberts,  Id.  582;  State 
T.  Ruggles,  23  id.  339;  see,  also,  Tomlinson  v.  Ma^or  of  N.  Y.,  23 
How.  Pr.  452;  Rogers  v.  Beard,  20  Id.  98. 

s^Heredink  v.  Holten,  16  Cal.  103;  Kalkman  v.  Baylis,  23  id.  308; 
Javens  v.  Harris,  20  Mo.  262;  Murdock  v.  Finney,  21  id.  138;  Sutter 
V.  Streit,  Id.  157.  If  probative  facts  are  found  from  which  the 
court  can  declare  that  the  ultimate  facts  necessarily  result,  the 
finding  is  sufficient  Water  Co.  v.  Richardson,  72  Cal.  598;  and  see 
Bull  V.  Bray,  89  id.  286;  compare  Perry  v.  Quackenbush,  105  id. 
299;  Gill  v.  Driver,  90  id.  72.  It  is  not  necessary  that  findings  should 
be  in  the  exact  language  of  the  pleadings,  or  in  any  particular  form. 
Millard  v.  Legion  of  Honor.  81  Cal.  340;  Clary  v.  Hazlitt,  67  id.  286. 
Consult,  also,  as  to  sufficiency  of  findings.  Smith  v.  Mohn,  87  Oal. 
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not  be  mingled  with  argumeat.^^  An  opinion  is  not  a  finding;^ 
but  conclusionfl  from  facte  are.^  The  opinions  of  the  court, 
the  reafionfi  of  the  judge,  or  the  evidence  form  no  part  of  the 
findings.^^  Where  the  fact  found  by  the  judge,  and  the  very 
one,  in  his  opinion,  upon  which  the  case  turns,  is  wholly  un- 
supported by  evidence,  the  appellate  court  will  not  treat  such 
findings  as  surplusage  in  order  to  sustain  the  judgment  on  other 
findings,  especially  if  the  weight  of  testimony  is  against  the 
other  findings.*^* 

I  4657.  Sufnciency,  tMt  of.  The  true  test  of  the  sufficiency 
of  the  findings  is  this:  Would  they  answer  if  presented  by  a 
jury  in  the  form  of  a  special  verdict?*^  Findings  are  sufficient 
when  they  cover  all  the  issues  made  by  the  pleadings,  whether 
supported  by  the  evidence  or  not.*^  It  is  sufficient  if  the 
findings  are  not  repugnant  to  or  inconsistent  with  the  judg- 
ment.1^ 

I  4668.  Waiv«r.  Findings  of  fact  may  be  waived  by  the 
several  parties  to  an  issue  of  fact:  1.  By  failing  to  appear  at  the 
trial;  2.  By  consent  in  writing,  filed  with  the  clerk;  3.  By  oral 
consent  in  open  court,  entered  in  the  minutes.^^    On  appeal, 

488;  Boskowitz  v.  Nickel,  97  Id.  19;  Kane  v.  Bippey,  22  Oreg.  299; 
Thompson  v.  RusseU,  1  Okl.  225. 

vt  Bryan  v.  Maume,  28  Cal.  238;  Jones  v.  Block,  30  id.  227. 

MMcClory  v.  McOlory,  38  Oal.  575;  Johnston  v.  Sav.  Union,  75 
id.  184;  Yuma  Go.  v.  Lovell,  20  Col.  80. 

M  Sears  v.  Dixoi^  33  Cal.  326. 

100  James  v.  Williams,  31  Cal.  311;  MiUs  v.  Thursl^Mlie  How.  Pr. 
417;  Thomas  v.  Tanner,  14  id.  426;  Magie  v.  Baker,  14  N.  Y.  436. 

101  Lockhart  v.  Mackie,  2  Nev.  294. 
109  Breeze  v.  Doyle,  19  Cal.  101. 
108  Rice  V.  Inskeep,  34  Cal.  225. 

104  Sears  v.  Dixon,  33  Cal.  326;  James  v.  Williams,  31  id.  211; 
see,  also,  Walker  v.  Brem,  67  id.  599;  Withers  v.  Jacks,  79  id.  297; 
Goodman  v.  Griswold,  68  id.  599;  Osment  v.  McElrat  id.  466; 
Winhaus  v.  Boots,  92  id.  617;  Grant  v.  Sheerin,  84  id.  107. 

los  Oal.  Code  Civ.  Pro.,  9  634.  Waiver  of  findings.  See  Sav..  etc.» 
Soc.  V.  Thorne,  67  Cal.  53;  CampbeU  v.  Oobum,  77  id.  36;  Western 
Lumber  Ca  v.  PhiUips,  94  id.  54;  Maguire  v.  Drew,  83  id.  225; 
Finshen  v.  Malcolmson,  96  id.  38;  Eltzroth  v.  Ryand,  91  id.  884; 
Gordon  v.  Donahue,  79  id.  501.  Findings  —  how  construed.— FindingH 
can  not  be  detached  from  each  other  and  considered  piecemeal.  They 
must  be  read  as  a  whole  and  not  m^ely  according  to  their  numeri- 
cal division.    Mott  V.  Swing,  90  Oal.  231;  Winterbnm  v.  Chambers, 
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the  party  who  asserts  as  error  the  failure  of  the  court  below  to 
file  findings  of  fact  must  make  it  affirmatively  appear,  by  bill 
of  exceptions  or  other  appropriate  method,  that  no  waiver  of 
findings  had  occurred,  or  the  intendments  must  go  to  support 
the  judgment.***  Where,  however,  findings  are  filed,  but  which 
do  not  include  all  the  issues  of  fact  involved  in  the  case,  no 
prsBumption  of  a  waiver  of  findings  can  be  indulged.*^  And 
in  such  cafle  the  findings  must  support  the  judgment.*^ 

91  Id.  170.  They  are  to  be  liberally  construed  in  support  of  a  Judg- 
ment Ames  y.  San  Diego,  101  Cal.  890;  Breeze  v.  Brooks,  97  id.  72; 
they  should  be  reconciled  and  harmonized  wherever  possible,  and 
should  not  be  declared  contradictory  except  where  absolutely  neces- 
sary.   Schultz  V.  McLean,  93  Cal.  329;  and  see  Felton  v.  Le  Breton, 

92  id.  457;  Brison  v.  Brison,  90  id.  323.  If  findings  substantially 
cover  the  issues,  the  fact  that  they  are  clumsily  drawn,  and  show 
upon  their  face  an  ambiguity  due  to  erroneous  capitalization  and 
punctuation,  wiU  not  be  ground  for  reversal  of  the  Judgment. 
Thompson  v.  Brannan,  76  Cal.  618. 

106  Mulcahy  v.  Glazier,  51  Cal.  626;  Smith  v.  Lawrence,  53  id.  34. 
lOT  People  V.  Forbes,  51  Cal.  628;  Majors  v.  Cowell,  id.  478. 
iosBo0guett  v.  Crane,  51  CaL  506. 


CHAPTER   IV. 

THIAL  BY  JUET. 

§  4659.  In  generaL  Either  party  may  bring  the  iflBue  to  trial 
or  to  a  hearing,  and  in  the  absence  of  the  adverse  party,  unless 
the  court  for  good  cause  otherwise  direct,  may  proceed  with  his 
case,  and  take  a  dismissal  of  the  action,  or  a  verdict,  or  judg- 
ment, as  the  case  may  require.^  Either  party  may  demand  a 
jury  to  try  the  issues,  as  the  right  of  trial  by  jury  shall  be 
secured  to  all,  and  remain  inviolate  forever.^  The  right  to  trial 
by  jury  is  absolute,  and  can  not  be  interfered  with.*  Where 
the  sheriff  is  a  party  to  the  action,  the  court  may  order  the 
cause  tried  by  a  special  jury  to  be  summoned  by  the  coroner; 
and  there  being  no  coroner,  an  elisor  may  be  appointed  for  that 
purpose.*  The  statute  vests  the  ordering  of  a  trial  by  jury 
in  the  discretion  of  the  court.*^  In  Oregon  the  court,  having 
discharged  the  regular  panel  jurors  in  attendance,  can  not  order 
another  panel  and  compel  the  defendant  to  go  to  trial  un- 
willingly.® 

lOal.  Code  Civ.   Pro.,   §  5W. 

actonst.  of  Cal.,  art  1,  §  3. 

8  Greason  v.  Keteltas,  17  N.  Y.  491;  Sharp  v.  Mayor  of  N.  Y.,  18 
How.  Pr.  213;  S.  C,  9  Abb.  Pr.  426;  Lewis  v.  Varnum,  12  id.  305; 
People  V.  PoweU,  87  Oal.  MS;  Pacific  RaUway  Co.  v.  Wade,  91  id.  20G. 
Tlie  riglit  to  a  jury  trial  is  not  determined  by  the  form  of  the 
action,  but  by  the  nature  of  the  rights  Involved.  An  action  to  re- 
rover  damages  for  trespass  upon  land  being  an  action  at  law  in 
which  the  parties  thereto  are  entitled  to  a  trial  by  jury,  the  fact 
that  the  plaintiff  also  asks  for  an.  injunction  does  not  take  away 
his  right  to  have  all  the  legal  issues  of  fact  tried  by  a  jury.  Hughes 
V.  Dunlap,  91  Cal.  385.  Jury  trial  in  action  to  recover  real  iwoperty. 
Newman  v.  Duane,  89  Cal.  597;  in  action  for  divorce.  Pleyte  v. 
Pleyte,  1  Col.  App.  70.  As  to  the  propriety  of  a  trial  by  jury  where 
there  is  an  issue  of  fraud,  see  Freeman  v.  Atlantic  Mut,  Ins.  Co., 
13  Abb.  Pr.  124. 

4  Pacheco  v.  Hunsaker,  14  Cal.  120. 

5  Id.  Appointment  of  elisor.  See  Bruner  v.  Superior  Ct,  92  Cal. 
239;  People  v.  Irwin,  77  id.  494;  People  v.  Yeaton,  75  id.  415. 

6  Mousseau  v.  Veeder,  2  Oreg.  113. 


245  TJilAL  BY  JUBY.  ^   4G60 

i  4060.  Impaneling  Jury.  The  action  being  called  for  tiial^ 
the  jury  will  be  drawn  and  impaneled  in  the  manner  prescribed 
by  BtatuteJ  It  shall  consist  oi  twelve  peisons,  unless  the  par- 
ties consent  to  a  less  number;  and  such  consent  must  be  entered 
by  the  clerk  in  the  minutes  of  the  trial,  and  can  not  be  inferred 
from  the  mere  absence  of  the  party.**  In  California  three- 
fourths  of  the  jury  are  competent  to  render  a  verdict.* 

Upon  demand  of  either  party  for  a  jury  trial,  the  court  will 
order  a  venire  to  issue.  The  time  provided  by  the  statute  in 
which  the  jury  shall  be  returned  by  the  sheriff  is  directory.*® 
If  a  party  waits  until  the  trial  is  entered  upon  before  applying 
for  a  jury  trial,  it  is  a  waiver  of  his  right.**  The  first  act  done 
by  the  clerk  is  to  take  the  panel  returned  by  the  sheriff,  so  far 
as  they  have  appeared,  and  not  been  excused  by  the  court,  and 
copy  the  names  upon  separate  ballots,  which  he  then  puts  in  a 
box  provided  for  that  purpose.  When  a  case  is  called  for  trial 
by  jury,  he  is  to  draw  twelve  names  from  the  box,  and  call  them 
off  as  he  draws  them.**  The  persons  so  drawn  and  called  are  to 
take  their  seats  in  the  jury-box.  If  there  are  not  twelve  ballots 
in  the  box,  tlie  sheriff,  under  the  direction  of  the  court,  is  to 
summon  from  the  body  of  the  county,  and  not  from  by-standersj- 
so  many  qualified  persons  as  may  be  required  to  complete  the 
jury.**  When  the  jury-box  is  full,  and  not  before,  counsel  sie 
to  proceed  to  examine  them  touching  their  qualifications.  Each 
party  may  examine  the  whole  twelve  before  making  any  peremp- 
tory challenges,  and  if  any  are  excused  for  cause,  the  deficiency 
must  be  supplied  by  calling  other  jurors,  who  may  be  examined 
in  like  manner  until  there  are  tweh-e  who  are  adjudged  by  the 
court  to  be  competent;  and  thereupon  each  party  may  challenge 

7  Cal.  Code  Civ.  Pro.,  9  600;  Laws  of  Oregon,  §  178;  Washington, 
9  339;  Idaho,  S  159;  Arizona,  §  161. 

s  Gillespie  v.  Benson,  18  Cal.  410;  United  States  v.  Insurgents  of 
Penn.,  2  Dall.  335;  Bonaparte  v.  Camden  &  Amboy  R.  R.  Co.,  Baldw. 
205;  Cal.  Code  Civ.  Pro.,  $  194.  Presumption  as  to  consent  Hitch- 
cook  V.  Canithers,  82  Cal.  523. 

»  Code  Civ.  Pro.,  $  613.  So,  in  Utaii.  Hess  v.  White,  9  Utah.  61; 
Publishing  Co.  v.  Brewing  Co.,  10  id.  147.  Otherwise  In  Oklahoma. 
Bradford  v.  Territory.  1  Okl.  366. 

10  Mo  wry  v.  Starbuck,  4  Cal.  274;  People  v.  Ferris,  1  Abb.  Pr, 
(N.  S.)  193. 

11  McKeon  v.  See,  4  Robt.  449;  Barlow  v  .Scott,  24  N.  T.  40;  se^ 
f  4633,  ante. 

12  Cal.  Code  Civ.  Pro.,  S  600. 
IS  Id.,  S  227. 
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peremptorily,  but  he  can  not  be  required  to  do  so  before."  "Hie 
essential  dinerenoe  between  the  civil  and  criminal  practice  ia 
that  in  the  former  none  are  to  be  sworn  to  try  the  case  until  the 
jury  is  complete,  while  in  the  latter  those  accepted  may  be 
sworn  to  try  the  caee  before  the  jury  is  finally  completed."^ 
Drawing  of  jurors  under  Washington  practice.** 

9  4661.  Quallflcatioiui  of  Jurors.  No  one  ^all  be  qualified  to 
act  as  a  juror  unless  he  be:  1.  A  citizen  of  the  United  States, 
an  elector  of  the  county  in  which  he  is  returned,  whether  his 
name  be  on  the  great  register  or  not,  and  a  resident  of  the  town- 
ship at  least  three  months  before  being  selected  and  returned.*^ 
Besidence  depends  upon  intention  as  well  as  fact,  and  mere 
inhabitancy  for  a  short  period,  against  the  intention  of  acquiring 
a  domicile^  would  not  make  a  resident.*^  A  citizen  of  Cali- 
fornia^ who  has  resided  in  the  county  fourteen  days,  and  then 
been  absent  some  months  from  the  State,  with  the  intention  of 
returning  to  reside  in  the  county,  and  has  returned  and  resided 
in  the  county  some  fourteen  days,  is  a  competent  juror.*®  2.  In 
possession  of  his  natural  faculties.**  3.  One  who  has  sufficient 
knowledge  of  the  language  in  which  the  proceedings  of  the 
courts  are  had.^  4.  Assessed  on  the  last  assessment-roll  of 
his  township  or  county,  on  real  or  personal  property,  or  both, 
belonging  to  him.^  A  person  is  not  competent  to  act  as  a 
juror  who  does  not  possess  the  above  qualifications,  or  who  has 
been  convicted  of  a  felony  or  misdemeanor  involving  moral 
turpitude.^    The  jury  having  been  called  are  sworn  to  answer 

14  Taylor  v.  W.  P.  R.  It  Co.,  45  Cal.  330;  People  v.  Scoggins,  37 
id.  680;  see  §  4663,  post. 

15  People  V.  Seoggins,  supra. 

i«  See  Oode  of  Wash.,  §  339.  When  special  venire  may  Issue  under 
Montana  practice.  See  Dupont  v.  McAdow,  6  Mont.  226;  aee»  also, 
Chandler  v.  Colcord,  1  Okl.  260. 

17  Cal.  Code  Civ.  Pro.,  §  198;  see.  also,  Cal.  Pol.  Code,  §S  1083,  1084. 
It  is  proper  to  excuse  from  the  Jury  a  person  who  Is  not  a  citizen 
of  the  United  States  and  who  has  never  declared  his  intention 
to  become  such.    Babcock  v.  People,  13  Col.  515. 

18  People  V.  Peralta,  4  Cal.  175;  see  Pol.  Code.  |  52. 

19  People  V.  Stoneclfer,  6  Cal.  405;  Const.  Cal.,  art.ni,  §  19. 

20  Oal.  Code  Civ.  Pro.,  §  40. 

21  Id.;  see  Peopie  v.  Arceo,  32  Cal.  40. 

22  Cal.  Code  Civ.  Pro.,  S  40;  People  v.  Thompson,  34  Cal  671; 
VaJton  V.  Nat.  Loan  Fund  Ins.  Co.,  17  Abb.  Pr.  268. 

23  Cal  Oode  Civ.  Pro.,  §  199.  As  to  when  pefsona  shaU  be  exempt 
from  liability  to  serve  as  a  Juror,  see  Id.>  S  200. 
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questioBB  relative  to  their  qufllificatioiiB  as  jurors  to  hear  th(» 
particidar  case  then  on  trial  They  are  then  questioned  by 
counsel  of  either  side  as  to  thedr  knowledge  of  the  parties 
or  the  facts  of  the  case^  or  as  to  whether  they  have  formed  or 
expressed  an  opinion  of  the  merits  of  the  cause,  or  upon  any 
other  question  touching  their  fitness  or  fairness  as  jurors^  not 
only  to  show  that  there  exists  proper  grounds  for  a  challenge  for 
cause,  but  to  elicit  facts  to  enable  him  to  decide  whether  he 
will  make  a  peremptory  challenge.^ 

f  4860.  Objections  to  the  paneL  Objections  to  the  panel  may 
he  interposed  for  an  irregularity  in  the  formation  of  the  jury, 
which  goes  to  the  merits  of  the  trial  or  leads  to  the  inference 
of  improper  influence  upon  their  conduct.^  In  Oregon,  no 
challenge  to  the  panel  is  allowed.^  No  objection  being  taken 
to  the  manner  of  impaneling  a  jury,  it  is  waived.^  In  Nevada, 
a  challenge  to  the  panel  of  trial  jurors  must  be  in  writing,  spe- 
cifically stating  the  grounds  of  challenge  or  facts  on  which  the 
challenge  is  based.*®  In  New  York,  upon  the  challenge  of  the 
array,  the  practice  is,  that  if  the  facts  are  denied,  the  coiurt  ap- 
points triers,  and  if  they  pronounce  the  cause  of  challenge  un- 
founded, the  trial  proceeds.  If  the  facts  are  admitted,  the 
court  passes  upon  their  sufficiency,  and  either  quashes  the  array 
or  overrules  the  challenge.^  No  regular  panel  having  been 
drawn  and  summoned,  the  court  ordered  thirty-six  jurors  to  be 
summoned,  twenty-seven  of  whom  appearing,  the  court  caused 
their  names  to  be  put  in  a  box,  from  which  twelve  were  drawn 
to  constitute  a  trial  panel;  it  was  held  not  to  be  ground  for 
challenge  to  the  whole  panel.**  But  where  the  clerk  drew 
seventy-two  names  out  of  the  box,  and  selected  thirty-six  of 
them,  it  was  a  good  ground  of  challenge  to  the  array.'*  That  a 
jury  has  just  tried  a  case  involving  the  liability  of  defendant  for 
a  similar  cause  of  action  does  not  render  it  incompetent.*^    So 

9€  Watson  V.  Whitney,  23  Cal.  376. 
»  ThraU  v.  Smiley.  9  Cal.  629. 
»  Laws  of  Oreff.,  fi  179. 

27  Dayharsh  v.  EnoB.  5  N.  Y.  531:  Mayor  of  N.  Y.  v.  Mason,  1  Abb. 
Pr.  352;  Hardenbnrgh  v.  Crary.  15  How.  Pr.  307. 
M  State  V.  Mlllflln.  3  Ner.  411:  and  see  State  v.  Gray.  19  Id.  212. 
39  Gardner  v.  Turner,  9  Johns.  260. 
•0  People  V.  Stuart,  4  Cal.  218. 
«i  Gardner  v.  Turner,  9  Johns.  260. 
as  Algiers  v.  Steamer  Maria,  14  Gal.  167, 
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if  the  venire  is  executed  and  returned  by  any  other  person  than 
the  sheriff.^'  So  where  the  sheriff  who  served  the  venire  was  a. 
party  to  the  action.®*  For  default  or  partiality  in  the  clerk,  or 
if  the  clerk  select  the  jury  instead  of  drawing  by  lot.^  But  an 
objection  on  the  ground  that  the  jury  was  summoned  by  order 
of  the  courts  after  the  commencement  of  the  term,  is  no  ground 
of  challenge  to  the  panel.^  A  jury  drawn  while  the  court  was 
in  sessicm,  in  the  presence  of  the  court  and  its  officers,  must  be 
held  to  have  been  drawn  in  open  courts  whether  it  was  done  in 
the  room  where  the  court  usually  sits  or  in  another.®^  The 
object  is  to  secure  honest  and  intelligent  men  for  the  jury, 
and  the  order  or  time  in  which  they  are  sen'ed  ia  of  no  conse- 
quence.*®  A  variance  between  the  true  name  of  a  juror  and  that 
placed  on  the  jury  list  is  immaterial,  if  it  satisfactorily  appears- 
that  the  person  attending  is  the  one  really  selected.^  Nor  that 
the  name  of  a  juror  was  not  on  the  venire  return  by  the  sheriff.** 
In  New  York,  it  is  no  ground  of  challenge  to  the  array  that  the- 
clerk  who  drew  the  jury  waa  at  the  time  attorney  in  the  cause.*^ 
Nor  that  juries  for  two  courts  were  drawn  from  the  box  at  the 
same  time,  the  two  sets  of  names  being  kept  distinct.^ 

9  4668.  Challenge  to  Juror.  After  questioning  the  jurors, 
counsel  may  challenge,  either  peremptorily  or  for  cause.  Each 
party  shall  be  entitled  to  four  peremptory  challenges,  and  no 
reason  need  be  given  for  the  exercise  of  this  right.*^  In  Oregon 
and  Washington  only  three  peremptory  challenges  are  allowed.** 
Either  party  may  exercise  his  right  of  peremptory  challenge  at 
any  time  after  examination,  but  neither  party  can  be  required 
to  exercise  it  prior  to  this  stage  of  the  proceedings.**  And  when 
there  are  several  parties  on  either  side,  they  shall  join  in  a 

M  Cooper  V.  Blssell,  16  Johns.  146. 

w  Wood  V.  Rowan,  5  Johns.  133. 

«  Prlngle  v.  Huse,  1  Cow.  432;  Gardner  v.  Tamer,  9  Johns.  260. 

••  People  V.  Rodriguez,  10  Cal.  59. 

87  State  V.  Mlllain,  3  Nev.  411. 

WThraD  v.  Smney.  9  Cal.  529. 

»  State  V.  McNamara,  3  Nev.  71. 

40  Thrall  v.  Smiley,  9  Cal.  529. 

41  Wakeman  v.  Sprague,  7  Cow.  720. 
«  Crane  v.  Dygert,  4  Wend.  675. 

«  Cal.  Code  Civ.  Pro..  §  601;  Laws  of  Idaho,  9  161;  Arlsona,  f  163. 

44  Laws  of  Oregon,  §  187:  Wash.  Code.  8  340. 

45  People  V.  Scoggins,  37  Cal.  680;  Taylor  v.  W.  P.  R  R  Co.,  45 
Id.  830. 
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challenge  before  it  can  be  made.'"  Where  only  one  peremptory 
challenge  is  shown  to  have  been  used^  it  is  presumed  the  other 
three  were  not  used.*''  If  no  peremptory  challenges  are  taken 
until  the  panel  is  fidl,  they  must  be  taken  by  the  parties  al- 
ternately, commencing  with  the  plaintiff.*®  In  California,  a 
general  challenge  of  a  juror  for  cause,  without  specifying  the 
particular  grounds,  is  insufficient;  it  is  not  sufficient  to  say,  **  I 
challenge  for  cause,"  and  then  stop.** 

9  4664.  Giounds  of  dLallem^^tt.  A  challenge  for  cause,  in 
California,  may  be  made  on  one  or  more  of  the  following 
grounds:  1.  A  want  of  any  of  the  qualifications  prescribed  by 
the  Code  to  render  9  person  competent  as  a  juror;*^®  2.  Con- 
sanguinity, or  affinity,  within  the  fourth  degree,  to  any  party;*^ 
the  degree  of  kindred  is  established  by  the  number  of  genera- 
tions, and  each  generation  .is  called  a  degree  ;'^^  in  the  direct 
line  there  are  as  many  degrees  as  there  are  generations;^  in 
the  collateral  line  the  degrees  are  counted  by  generations,  from 
one  of  the  relations  up  to  the  common  ancestor,  and  from  the 
common  ancestor  to  the  other  relation;  in  such  computation 
the  decedent  is  excluded,  the  relation  included,  and  the  ancestor 
counted  but  once;  thus  brothers  are  related  in  the  second  degree, 
uncle  and  nephew  in  the  third  degree,  and  cousins-german  in  the 
fourth,  and  eo  on.*^  3.  Standing  in  the  relation  of  guardian 
and  ward,  master  and  servant,  employer  and  clerk,  or  principal 

4«  Cal.  Code  Civ.  Pro.,  S  001. 

4T  Fleeson  v.  Savage  Silver  Min.  Co.,  3  Nev.  167. 

48  Cal.  Code  CJv.  Pro.,  $  601.  As  to  right  of  challenge  and  its 
exercise,  see,  generally,  Walter  v.  People,  32  N.  Y.  147.  It  is  proper 
practice  to  leave  twelve  jurors  in  the  box  before  requiring  the 
parties  to  exercise  their  peremptory  challenges,  and  then  to  call 
another  Juror  whenever  a  peremptory  challenge  shall  have  been 
exercised.  Sllcox  y.  Lang,  78  Cal.  118.  Then  the  parties  are  to 
challenge  alternately,  and  If  one  of  them  does  not  exercise  his 
right  of  challenge  in  his  turn,  after  the  other  party  has  expressed 
his  satisfaction  with  the  full  panel,  he  can  not  afterward  be  allowed 
another  peremptory  challenge.    Vance  v.  Richardson,  110  Cal.  414. 

40  Paige  V.  O'Neal,  12  Cal.  483. 

•0  Cal.  Code  Civ.  Pn>..  9  602. 

Mid. 

B2Id.,  9  1389. 

uid.,  9  1392. 

M  Id.,  S  1393.  As  to  Sncompetency  of  Jurors  from  relationship  or 
Interest,  see  Young  v.  MaHne  Ins.  Co.,  1  Cranch  C.  C.  452;  Common 
Council  of  Alexandrin  v.  Brockett,  Id.  505;  Orme  v.  Pratt,  4  Id.  124. 
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and  agent  to  either  party^  or  being  a  member  of  the  family  of 
either  party,  or  a  partuer  m  busineea  with  either  party,  or 
surety  on  any  bond  or  obligation  for  either  party;*  a  tenant 
of  either  of  the  parties  to  the  suit  is  incompetent.^  4.  Former 
servioe  as  juror  or  witness  on  a  previous  trials  between  the  same 
parties^  for  the  same  cause  of  action.  5.  Interest  on  the  part 
of  the  juror  in  the  event  of  the  action,  or  in  the  main  question 
involved  in  the  action,  except  his  interest  as  a  member  or  citi- 
zen of  a  municipal  corporation.  Jurors  must  be  wholly  dis- 
interested.*^* 6.  Having  an  unqualified  opinion  or  beUef  as  to 
the  merits  of  the  action,  founded  upon  knowledge  of  its  material 
facts,  or  of  some  of  them.  The  former  provision,  as  found  in 
section  162  of  the  California  Practice  Act,  has  been  materially 
changed  by  striking  out  the  words  "  formed  or  expressed,"  and 
adding  the  words  "  founded  upon  knowledge  of  its  ma^ 
terial  facts,  or  of  some  of  them."  Under  the  present  California 
Code,  in  order  to  disqualify,  there  must  be  a  present  unquali- 
fied opinion,  founded  upon  knowledge  of  material  facts.  Simplj 
*'  knowing  and  being  aware  of  the  circumstances  connected 
with  the  aifair"  is  not  sufficient  grounds.*®  A  juror  having 
said  that  "  if  the  reports  of  the  neighbors  were  correct^  the  de- 
fendant was  wrong,  and  the  plaintiff  was  right,"  it  was  held  not 
sufficient  ground  for  challenge.*^*  It  is  only  an  unqualified 
opinion  in  the  mind  of  the  juror  that  disqualifiesL*^     7.  The 

M  Cal.  Code  Olv.  Pro.,  §  602. 

M  Hathaway  v.  Helmer,  25  Barb.  29. 

&7Wt)od  V.  Stoddard,  2  Johns.  194.  That  a  person  called  as  a 
Juror  Is  acquainted  with  the  attorney  of  one  of  the  parties  to  the 
suit  and  had  been  employed  at  one  time  to  do  certain  legal  business, 
iB  not  sufficient  ground  upon  which  to  ba^e  a  challenge  for  cause. 
Fairbanks  v.  Irwin,  15  Ctol.  366.  Challenge  for  cause  properly  sus- 
tained.   See  Denver,  etc.,  R.  R.  Co.  v.  Driscoll,  12  Col.  520. 

M  Lawrence  v.  Collier,  1  Cnl.  38;  see,  also,  Collins  v.  Bums,  16 
Col.  7;  State  v.  Sheerln,  12  Mont  539.  The  opinion,  to  disqualify 
one  as  juror,  must  be  an  abiding  bias  of  the  mind,  based  upon  the 
substantial  facts  in  the  case,  in  the  existence  of  which  he  believes. 
Haugen  v.  Chicago,  etc..  Railway  Co.,  3  S.  Dak.  394.  To  the  same 
effect,  see  People  v.  Ox?hran,  61  Cal.  548;  McHugh  v.  State,  42 
Ohio  St.  154:  Dolan  v.  State,  40  Ark.' 454;  State  v.  Meyer,  58  Vt  457; 
Murphy  v.  State,  15  Neb.  383;  The  Anarchists*  Case,  123  U.  S.  131. 
Dismissal  of  Juror  for  cause  after  completion  of  panel.  See  Lawlor 
v.  Llnforth,  72  Cal.  205. 

6©Durell  V.  Mosher,  8  Johns.  445. 

00  state  V.  Millain,  3  Nev.  409;  see  People  v.  Symonds,  22  Cal.  348; 
87  Am.  Dec.  95;  People  v.  King,  27  Cal.  512;  87  Am.  Dec.  95;  People 
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existence  of  a  state  of  mind  in  the  juror  evincing  enmity  against 
or  bias  to  or  against  either  party.**  Bias  or  prejudice  of  any 
kind  is  good  ground  for  challenge  under  the  seventh  subdi- 
vision.^ Prejudice,  being  a  state  of  mind  more  frequently 
founded  in  passion  than  in  reason,  may  exist  with  or  without 
a  cause,  and  in  the  eye  of  the  law  has  no  degrees.^  Actual 
bias  may  be  taken  for  the  existence  of  such  a  state  of  mind  that 
he  can  not  try  the  issue  impartially.^  To  ask  a  person  whether 
he  is  prejudiced  or  not  against  a  party,  and  if  so,  whether  that 
prejudice  is  of  such  a  character  as  would  lead  him  to  deny  the 
party. a  fair  trial,  is  the  simplest  method  of  ascertaining  the 
state  of  his  mind.^  A  mason  or  a  royal  arch  mason  is  not 
disnualified  from  sitting  on  a  jury  where  another  mason  of 
the  same  degree  is  a  party.** 

§  4065.  COiallenge,  how  tried.  Challenges  for  cause  must  be 
tried  by  the  courts  and  witnesses  may  be  examined.  The  juror 
challenged,  and  any  other  person,  may  be  examined  as  a  wit- 
ness on  the  trial  of  the  challenge.*^  In  New  York,  the  chal- 
lenge for  favor  or  bias  may  be  tried  by  the  triers;**  but  for 

V.  Murphy,  45  Cal.  141;  People  v.  Johnston,  46  id.  78;  People  v. 
Well.  40  id.  268. 

61  Cal.  Code  Civ.  Pro.,  S  602,  subd.  7;  Laws  of  Idaho,  9  162;  Laws 
of  Arizona,  §  164. 

« People  V.  Reyes,  5  Oal.  347;  Smith  v.  Floyd,  18  Barb.  522; 
Chout^u  V.  IMerre,  0  Mo.  3. 

«  People  V.  Reyes,  5  Cal.  347. 

«  Laws  of  Oregon.  §  185;  3  Den.  124;  People  v.  Wong  Ark.  96  Oal. 
125;  People  v.  Wells,  100  Id.  227.  Challenge,  how  talcen.  Laws  of 
Oregon.  §{(  188,  180. 

«  People  V.  Reyes.  5  Cal.  347.  The  law  contemplates  that  the 
minds  of  Jurors  shall  be  free  from  such  impressions  of  the  merits 
as  amount  to  a  conviction  or  prejudgment  of  the  case.  Denver, 
etc.,  R.  R.  Co.  V.  Moynahan,  8  Col.  56. 

ee  Purple  v.  Horton.  13  Wend.  9;  27  Am.  Dec.  167. 

«7Cal.  Code  Civ.  Pro.,  $  603;  Pringle  v.  Huse,  1  Cow.  432;  Me- 
chanics &  Farmers*  Bank  v.  Smith.  19  Johns.  115.  Within  reason- 
able limits,  counsel  have  a  right  to  put  questions  to  Jurors  upon 
their  voir  dire,  not  only  for  the  purpose  of  ascertaining  whether 
grounds  exist  for  challenges  for  cause,  but  also  for  the  purpose  of 
int^ligently  exercising  their  peremptory  challenges.  Beyond  this, 
the  matter  of  examination  rests  almost  entirely  In  the  discretion 
of  the  trial  Judge.  Un.  Pac  Railway  Coi  v.  Jones.  21  Col.  340.  In 
practice,  great  latitude  is  and  generally  ought  to  be  indulged.  State 
V.  Chapman,  1  S.  Dak.  414;  see  Territory  v.  Lopez,  3  N.  Mex.  104. 

«  Pringle  v.  Huse,  1  Cow.  432;  Freeman  v.  People,  4  Den.  9;  4T 
Am.  Dec.  216;  Smith  v.  Floyd,  18  Barb.  522. 
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having  expressed  an  opinion  upon  the  merits  of  the  action,  it 
must  be  tried  by  the  court^  When  a  judge,  by  consent  of 
parties,  acts  as  trier  upon  the  challenge  of  a  juror,  his  rejec- 
tion of  evidence  is  final,  and  can  not  be  reviewed  on  appealJ^ 
The  decision  of  the  court  is  a  decision  as  to  fact,  not  law,  and 
the  Supreme  Court  would  not,  except  in  the  clearest  case, 
interfere  with  its  decision."^  If  a  juror  is  challenged  for  cause^ 
etc.,  that  challenge  is  overruled,  and  he  is  then  challenged 
peremptorily,  there  does  not  necessarily  arise  the  inference  that 
the  challenging  party  is  thereby  injuredJ^  A  party  who  ac- 
cepts a  juror,  knowing  him  to  be  disqualified,  waives  the 
objection  J^ 

9  4666.  Jur7  sworn.  The  challenges  having  been  exhausted, 
or  exercised  to  the  satisfaction  of  the  parties,  the  jury  is  sworn 
that  they,  each  of  them,  will  well  and  truly  try  the  matter  in 

issue  between ,  the  plaintiff,  and , 

the  defendant,  and  a  true  verdict  render  according  to  the  evi- 
dence.'^'*  Where,  before  the  trial  of  an  action  of  assumpsit^ 
brought  against  three  persons,  two  of  the  defendants  con- 
fess judgment,  but  the  damages  have  not  been  assessed,  it  is 
proper  to  swear  the  jury  as  to  the  remaining  defendant.'^^ 

S  4667.  Evidence  adduced.  The  jury  having  been  sworn  to 
try  the  case,  counsel  for  plaintiff  states  briefly  the  issue  and  his 
case,  and  then  introduces  his  proofs,  upon  the  close  of  which 
defendant  states  the  nature  of  his  defense,  set-off,  or  counter- 
claim, as  the  case  may  be,  and  proceeds  with  his  proofs.  In  all 
cases  courts  take  judicial  notice  of  certain  facts.  In  Califor- 
nia these  are  enumerated  in  the  Code  of  Civil  Procedure,  section 
1875,  and  are  the  following:  '*  1.  The  true  signification  of  all 
English  words  and  phrases,  and  of  all  legal  expressions;  2. 
Whatever  is  established  by  law;  3.  Public  and  private  official 
acts  of  the  legislative,  executive,  and  judicial  departments  of 
this  state  and  of  the  United  States;  4.  The  seals  of  all  the 

«  Pringle  V.  Huse,  1  Cow.  432. 

70  Ooetigan  v.  Ouyler.  21  N.  Y.  134. 

TiTrenop  v.  O.  P.  R.  R.  Co..  50  Oal.  230;  see,  also,  Salazar  v. 
Taylor.  18  Ool.  538;  Babcook  v.  People,  13  Id.  515;  Haugen  v. 
Chicago,  etc..  It  R.  Co.,  3  S.  Dak.  394:  Collins  v.  Bums,  16  Col.  7. 

T2  Fleeson  v.  Savage  Sllv.  Mln.  Co.,  3  Nev.  157. 

73  People  V.  Stonecifer,  6  Cal.  411. 

74  Cal.  Code  Civ.  Pro.,  8  604. 

75  Noble  V.  Laley,  50  Penn.  St.  281. 
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courts  of  this  state  and  of  the  United  States;  5.  The  accession  to 
office,  and  the  official  signatures  and  seals  of  office,  of  the  prin- 
cipal officers  of  government  in  the  legislative,  executive,  and 
judicial  departments  of  this  state  and  of  the  United  States;  6. 
The  existence,  title,  national  flag,  and  seal  of  every  state  or 
sovereign  recognized  by  the  executive  power  of  the  United 
States;  7  The  seals  of  courts  of  admiralty  and  maritime  juris- 
diction, and  of  notaries  public;  8.  The  laws  of  nature,  the  meas- 
ure of  time,  and  the  geographical  divisions  and  political  his- 
tory of  the  world.  In  all  these  cases  the  court  may  resort  for 
its  aid  to  appropriate  books  or  documents  of  reference/'^**  The 
court  is  to  declare  such  knowledge  to  the  jury,  who  are  bound 
to  accept  itJ* 

9  4668.  Privileged  communicationB — attorney  and  client. 
Confidential  communications  made  by  a  client  to  an  attorney 
respecting  the  business  he  is  employed  to  transact  are  privi- 
leged, and  the  attorney  can  not  be  compelled  to  disclose  them; 
but  the  matter  must  be  communicated  to  the  attorney  pro- 
fessionally and  in  the  usual  course  of  business  But  state- 
ments made  by  the  client  to  other  persons  at  the  time,  or  by 
other  persons  to  him,  are  not  privileged,  and  the  attorney  is 
bound  to  disclose  them  the  same  as  any  other  witnessJ^    If, 

T5a  CaL  Code  Civ.  Pro.,  $  1875. 

TO  Id.,  f  2102.  For  other  matters  prescribed  or  defined  by  the  Oall- 
fomla  Code  of  Civil  Procedure,  coDsult  the  same,  under  the  titles 
Evidenep,  Witnesses,  Writings  Public  and  Private,  Estoppels,  Pre- 
sumptions, Rules  of  E^xamlnation.  Effect  of  Evidence,  Evidence  In 
Particular  Cases,  etc.  See,  also,  Orennan  v.  McGregor,  78  Cal.  258; 
CampbeU  v.  West,  86  Id.  Id7;  City  of  Santa  Cruz  v.  Bnright, 
95  id.  105;  The  courts  will  take  Judicial  notice  of  **  whatever  is 
established  by  law."  People  v.  Etting,  99  Cal.  577.  Matters  of  which 
a  court  takes  judicial  notice  are  uniform  and  fixed,  and  do  not 
depend  ui)on  uncertain  testimony.  Hunter  v.  Railroad  Co.,  116  N.  Y. 
615;  Rogers  v.  Cady,  104  Cal.  288.  They  take  judicial  notice  of  the 
true  meaning  of  all  legal  expressions,  including  all  the  terms  used 
in  the  Constitution  or  in  acts  of  the  Legislature.  Sheehy  v.  Shinn. 
103  Cal.  325;  and  see  People  v.  Harrison,  107  id.  541;  Power  v. 
Bowdle,  3  N.  Dak.  107;  Goodwin  v.  Scheerer,  106  Cnl.  690.  The  laws 
of  Spain  and  Mexico  which  were  in  force  In  California  priDr  to 
its  conquest  will  be  judicially  noticed.  Ohm  v.  San  Francisco.  92 
Cal.  437. 

77  Gallagher  v.  Williamson,  23  Oal.  331;  83  Am.  Dec.  114;  CaL 
Code  Civ.  Pro.,  S  1181,  subd.  2,  as  amended  by  act  of  March  23,  1893; 
Hager  v.  Schindler,  29  CaL  72;  see  Story's  Eq.  PL  601;  Gove  v. 
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pending  the  relation  of  client  and  attorney,  the  client  commu- 
nicates to  the  attorney  a  fact  foreign  to  the  object  for  which 
the  attorney  was  retained,  the  communication  is  not  confi- 
dentialJ®  If,  after  final  judgment,  he  makes  disclosures  re- 
specting subjects  of  the  foregone  employment,  the  communica- 
tions are  not  privileged.'®  If  the  attorney  receives  a  deed  of 
the  client's  property  without  consideration,  and  then,  at  the 
client's  request,  deeds  the  property  to  another  person  without 
consideration,  these  facts  are  not  privileged  commumcations, 
and  the  attorney  may  be  required  to  disclose  them  as  a  witnees 
in  a  suit  by  a  creditor  to  cancel  the  deeds.®^  Where  the  at- 
torney, w^hen  examined  as  a  witness,  was  unable  to  state  whether 
an  accused  person  had  made  certain  admissions  to  him,  or 
whether  they  were  disclosed  while  the  accused  was  under  ex- 
amination as  a  witness  in  his  own  behalf,  the  court  should  have 
e:^cluded  the  testimony  of  its  own  motion.  The  accused  should 
have  had  the  benefit  of  the  doubt.®*  The  privilege  applies  to 
the  communication,  and  it  is  immaterial  whether  the  client  is 
or  is  not  a  party  to  the  action  in  which  the  question  arises, 
or  whether  the  disclosure  is  sought  from  the  client  or  from 
his  legal  adviser;  and  this  privilege  is  not  affected  by  the  stat- 
utes making  parties  witnesses.®^  A  party  having  given  evidence 
in  chief  on  his  own  behalf  can  not,  on  cross-examination,  be 
compelled  to  divulge  statements  made  by  him  when  consult- 
ing as  &  client  an  attomey-at-law,  such  communication  being 
privileged  as  well  when  the  client  is  a  witness  as  when  the 
attorney  is  a  witness.®    Where  the  accused  in  a  criminal  trial 

Harris,  8  Eng.  L.  &  Eq.  149.  A  client  can  not  be  compeUed  to 
disclose  communications  which  his  attorney  can  not  be  permitted 
to  disclose.    Verdelll  v.  Gray's,  etc.,  Commercial  Co.,  116  Cat.  617. 

TSHager  v.  Shindler,  29  Cal.  48. 

TO  Id. 

wid. 

81  People  V.  Atkinson,  40  id.  286. 

S2  Montgomery  v.  Pickering,  116  Mass.  227;  Brand  v.  Brand,  39 
How.  Pr.  193;  Barker  v.  Kuhn,  38  Iowa,  395.  An  attorney's  secre- 
tary, stenographer,  or  clerk  can  not  be  examined,  without  the  con- 
sent of  his  employer,  concerning  any  fact  the  knowledge  of  whirh 
hBB  been  acquired  In  such  capacity.  Oal.  Code  Civ.  Pro.,  S  1881, 
subd.  Z»  as  amended  by  act  of  March  23,  1898. 

ssBlgler  V.  Ryker,  43  Ind.  112;  Hemenway  v.  Smith,  28  Vt  701; 
Bobo  V.  Bryson,  21  Ark.  387;  76  Am.  Dec.  404.  To  the  contrary  iB 
Inhabitants  of  Woburn  v.  Henshaw,  101  Mass.  200. 


256  TRIAL  BY  JUBY.  §§  466^-4673 
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becomes  a  witness  in  his  own  behalf^  he  can  not  be  compelled 
on  crosa-examination  to  disclose  confidential  conununicationa 
between  himself  and  his  attorneys.^ 

f  4609.  Husband  and  wife.  A  husband  can  not  be  examined 
for  or  against  his  wife  without  her  consent^  nor  a  wife  for  or 
against  her  husband  without  his  consent^  nor  can  either^  dur- 
ing the  marriage  or  afterwards^  be^  without  the  consent  of  the 
other,  examined  as  to  any  communication  made  by  one  to  the 
other  during  the  marriage;  but  this  exception  does  not  apply 
to  a  civil  action  or  proceeding  by  one  against  the  other,  nor 
to  a  criminal  action  or  proceeding  for  a  crime  committed  by 
one  against  the  other.® 

i  4670.  FliyBician.  A  licensed  physician  or  surgeon  can  not, 
without  the  consent  of  his  patient,  be  examined  as  a  witness 
BS  to  any  information  acquired  in  attending  the  patient,  which 
was  necessary  to  enable  him  to  prescribe  or  act  for  the 
patient.** 

i  4671.  PrlMt.  A  clergyman  or  priest  can  not,  without  the 
consent  of  the  person  making  the  confession,  be  examined  as 
to  any  confession  made  to  him  in  his  professional  character,  in 
the  course  of  discipline  enjoined  by  the  church  to  which  he 
belongs.®^ 

f  4672.  Public  oflle«r.  A  public  officer  can  not  be  examined 
as  a  witness  as  to  communications  made  to  him  in  official  con- 
fidence, when  the  public  interests  would  suffer  by  the  dis« 
closure.**    But  a  judge  or  any  juror  may  be  a  witness.** 

I  4673.  WitnewMa  In  g«n«raL  Where  the  answer  of  a  wit- 
ness would  tend  to  subject  him  to  punishment  for  a  felony,  he 

S4  Duttenhofer  t.  State,  34  Ohio  St  91;  32  Am.  Rep.  362.  Prlyllege 
ot  profeaaional  communications.  See  Weeks  on  Attorneys  (2d  ed.). 
chap.  8w 

SB  CaL  Code  Cfy.  Pra,  |  1881,  sobd.  1;  see  People  t.  Mulllngs,  83 
Cal.  138. 

S6  Id.,  subd.  4;  see  Wheelock,  Godfrey,  100  Gal  578;  In  re  Flint. 
100  id.  391;  Harris  v.  Zanone,  93  id.  59;  Valensin  v.  Valensin,  73  id. 
106.  The  rule^ifl  to  privileged  communications  between  patient  and 
physician  does  not  apply  fn  criminal  cases.  People  t.  Lane,  101 
CaL  513. 

arid.,  subd.  3;  see  Bst.  of  Tooraes,  54  Gal.  500.  ' 

ss  Td.,  subd.  5. 

s»Td..  f  1883. 
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18  privileged  from  answering,  on  the  ground  solely  ihat  he  is 
not  compelled  to  criminate  himself.^  The  only  case  where 
a  witness  is  privileged,  on  the  ground  th^t  his  answer  would 
disgrace  him,  is  when  it  is  not  pertinent  to  the  issue.®^ 

f  4674.  Who  may  be  witnesses.  In  California,  and  geiierally 
throughout  the  United  States,  all  persons,  with  few  excep- 
tions, who  having  organs  of  sense  can  perceive,  and  perceiving 
can  make  known  their  perceptions  to  others,  may  be  witnesses. 
Therefore,  neither  parties  nor  other  persons  who  have  an  in- 
terest in  the  event  of  an  action  or  proceeding  are  excluded;  nor 
those  who  have  been  convicted  of  crime;  nor  persons  on  account 
of  their  opinions  on  matters  of  religious  belief;  although,  in 
every  case,  the  credibility  of  the  witness  may  be  drawn  in  ques- 
tion.^ The  following  persons  can  not  be  witnesses:  1.  Those 
who  are  of  unsound  mind  at  the  time  of  their  production  for 
Examination;  2.  Children  under  ten  years  of  age  who  appear 
incapable  of  receiving  just  impressions  of  the  facts  respecting 
which  they  are  examined,  or  of  relating  them  truly;  3.  Parties 
to  an  action  or  proceeding,  or  in  whose  behalf  an  action  or 
proceeding  is  prosecuted,  against  an  executor  or  administrator, 
upon  a  claim  or  demand  against  the  estate  of  the  deceased.®* 

f  4675.  Children.  There  is  no  precise  age  within  which  chil- 
dren are  excluded  from  giving  testimony.  Their  competency 
is  to  be  determined  by  the  court,  not  by  their  age,  but  by  the 
degi-ee  of  their  understanding  and  knowledge.^  And  if  over 
ten  years  of  age.  the  presumption  is  that  they  possess  the  re- 
quisite knowledge  and  understanding;  but  if  under  that  age, 
the  presumption  is  otherwise,  and  it  must  be  removed  upon 
their  examination  by  the  court,  or  under  its  direction  and  its 
presence,  before  they  can  be  sworn.*  Where  a  witness,  being 
sworn,  stated  that  he  was  fourteen  years  old  and  a  Chileno,  and 
did  not  know  ^'the  obligation  of  an  oath,"  whereupon  the 
judge  explained  to  him  the  nature  of  such  obligation,  and  he 
was  then  permitted  to  testify,  the  other  party  objecting  that 
he  did  not  know  the  obligation  of  an  oath,  it  was  held  that 

w  Ex  parte  Rowe,  7  Cal.  184. 

«i  Id.;  see  Cal.  Code  Olv.  Pro.,  §  2065. 

»3  Cal.  Code  Civ.  Pro.,  §  1879. 

08  Id..  §  1880. 

w  People  V.  Bernal.  10  Cal.  66. 

«5id.;  see  In  re  Johnson,  98  Cal.  549;  People  v.  Welsh,  68  Id.  167. 
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the  witnasB  was  competent.^  But  a  deaf  and  dumb  child, 
about  nine  years  of  age,  who  has  no  idea  of  an  oath,  and  who 
can  not  be  made  to  understand  questions  asked  him,  is  not 
compet-ent.^ 

I  4676.  PartiM  to  suits.  The  provision  of  the  CaUf ornia 
Code  of  Civil  Procedure,  section  1880,  subdivision  3,  applies 
not  only  to  parties  who  have,  or  are  supposed  to  have,  an  in- 
terest adverse  to  the  estate  of  the  defendant,  but  by  its  terms 
renders  ail  the  nominal  parties  to  the  action  incompetent.^ 
In  an  action  against  an  executor  upon  a  claim  against  his  tes- 
tator, the  deposition  of  the  plaintiff  can  not  be  received  in  evi- 
dence since  the  amendment  to  the  Code  of  C*4vil  Procedure, 
which  took  effect  July  1,  1874,  even  if  the  deposition  was  taken 
before  said  amendment  was  passed.^  But  the  executor  or  ad- 
ministrator is  not  prohibited  from  calling  a  piirty  to  the  action 
to  testify  in  behalf  of  the  estate.**^ 

€  4677.  Partner  aurvlvin^.  In  Nevada,  when  a  surviving 
partner  is  sued  for  a  loan  for  the  use  of  the  firm,  made  to  a 
deceased  partner,  and  of  the  particulars  of  which  the  deceased 
partner  only  was  cognizant,  the  plaintiff  is  not  a  competent  wit- 
ness in  his  own  behalf.  ^^* 

M  FuUer  v.  FuUer,  17  Oal.  605. 

97  Territory  v.  Duran,  3  N.  Mex.  134. 

«  Blood  V.  Fairbanks.  50  Cal.  421;  see  Fox  v.  Tfty,  89  id.  339; 
rblhom  V.  (Goodman,  84  Id.  185;  Moore  v.  Schoflcld,  96  Id.  486. 
This  provision  of  the  Code  has  no  applioatlon  to  a  party  claiming 
a  family  allowance.    Est  of  McGausland,  52  Gal.  568. 

» Mitchell  V.  Hagj^enmeyer,  51  Col.  108.  Under  the  Colorado 
statute,  no  party  to  any  civil  action,  suit  or  procoedlnjc,  or  person 
directly  interested  In  the  event  thereof,  is  competent  to  testify 
therein  of  his  own  motion,  or  in  his  own  behalf,  when  the  ndverse 
party  sues  or  defends  as  the  executor  or  administrator  of  a  de- 
ceased person.  Williams  v.  Carr,  4  Ool.  App.  363;  and  see  Fotta  v. 
Vandevier,  3  Id.  419;  approved,  20  Ool.  368;  Jones  v.  Henshall,  3 
Col.  App.  448;  Carpenter  v.  Ware,  4  Id.  458;  and  this  prohibition 
Is  the  same  in  equity  as  at  law.  Williams  v.  Oarr.  4  Id.  368.  Par- 
ticipation of  court  in  the  examination  of  a  party  testifying  in  his 
own  behalf.  See  Baur  v.  Beall.  14  Col.  383.  Examination  of  par- 
ties as  witnesses,  concerning  their  feelings  towards  one  another. 
Stewart  v.  Kindel,  15  Col.  539. 

100  Chase  v.  Bvoy,  51  Oal.  ttl8;  and  see  Sedgwick  v.  Sedgwiclc, 
52  id.  336;  McGregor  v.  DoneUy.  67  id.  149;  Levy  v.  Dwlght,  12  CoU 
101. 

101  Honey  v.  Buckland,  4  Nev.  45. 

Vol.  Ill  —  33 
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I  467a  Beligious  beli«f.  Under  the  OalifoTiiia  CoDBtitntion, 
a  witness  is  competent,  without  respect  to  his  religbus  belief, 
or  independent  thereof.*^ 

§  467Q.  Practice  on  evidance  —  contradictory  statements* 
Where  a  witness  is  subject  to  be  Impeached  by  proof  of  contra- 
dictory statements,  the  precise  matter  of  these  contradictions^ 
and  the  time  and  place  of  the  statements,  must  be  brought 
to  the  knowledge  of  the  witness  on  cross-examination.^^  This 
rule  applies  equally  to  evidence  of  declaration  or  acts  of  hos- 
tility or  of  ill  feeling  on  the  part  of  the  witness.^^  It  is  in  the 
discretion  of  the  court  to  admit  such  impeaching  evidence,  and 
the  party  offering  such  evidence  must  show  error  to  his  preju- 
dice, by  putting  his  exceptions  to  the  ruling  of  the  court  in 
proper  shape. ^^  If  the  deposition  of  a  witness  has  been  intro- 
duced on  behalf  of  one  party,  the  other  may  prove  his  confes- 
sions or  declarations  for  the  purpose  of  contradicting  his  depo- 
sition or  impeaching  his  credit.^^  The  party  calling  a  witness 
is  not  allowed  to  impeach  his  credit  by  evidence  of  bad  charac- 
ter, but  he  may  contradict  him  by  other  evidence,  and  may 
also  show  that  he  has  made  at  other  times  statements  incon- 
sistent with  his  present  testimony.*^ 

f  4680.  Cross-eizaminatioxi.  Courts  are  apt  to  make  too  nar- 
row a  view  of  the  rights  of  cross-examination,  confining  it  to 
the  subject-matter  of  the  examination  in  chief.  Undoubtedly 
the  cross-examination  can  not  go  beyond  that  matter,  but  it 
ought  to  be  allowed  a  very  free  range  within  it.  The  witness 
may  be  sifted  as  to  every  fact  touching  the  matters  to  which 

102  Fuller  v.  Fuller,  17  Oal.  605.  A  Ohinaman,  who  believes  In  tlie 
Chiuese  religion,  but  takes  the  ordinary  form  of  oath,  without  ob- 
jection, a^  testifies  that  he  regards,  it  as  binding,  is,  as  far  as 
concerns  religiouB  belief,  a  competent  witness.  Territory  v.  Yee 
Shun,  8  N.  Mex.  82. 

108  Baker  v.  Joseph,  16  Gal.  173. 

U)4Id. 

106  Id.;  see  McDaniel  v.  Baca,  2  Cal.  327;  56  Am.  Dec.  339.  Im- 
peachment of  witness  by  proof  of  contradictory  statements.  See 
San  Diego,  etc.,  Co.  v.  Neale,  88  Cal.  50;  Empire,  etc.,  Co.  v.  Bo- 
nanzai  etc.,  Co.,  67  id.  406;  Ktewson  v.  Purdom,  13  Oreg.  563. 

106  Fox  V.  Fox,  25  CaJ.  587. 

107  Oal.  Code  Civ.  Proi,  §§  2049,  2052;  see,  also,  Patterson  v.  Key- 
stone M.  Co.,  30  Cal.  860;  Norwood  v.  Kenfield,  id.  896:  People  ▼. 
Chin  Mook  Sow,  51  id.  597;  In  re  Kennedy,  104  id.  429;  Tourtelotle 
V.  Brown,  4  CoL  App.  877. 
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he  testifies^  so  that  his  temper^  leanings^  relationB  to  the  parties 
and  cause,  his  intelligence,  the  accuracy  of  his  memory,  his  dis- 
position to  tell  the  truth,  his  character,  his  means  of  knowl- 
edge, his  general  and  particular  acquaintance  with  the  subject- 
matter,  may  be  fully  tested.^^  The  opposite  party  may  cross- 
examine  a  witness  as  to  any  facts  stated  in  his  direct  examina- 
tion or  connected  therewith,  and  in  so  doing  may  put  leading 
questions;  but  if  he  examine  him  as  to  other  matters,  such 
examination  is  to  be  subject  to  the  same  rules  as  a  direct  ex- 
amination.^^ 

I  4681.  Discretion  of  court  It  is  in  the  discretion  of  the 
court  to  allow  or  refuse  the  introduction  of  further  testimony 
after  resting;**^  or  to  allow  a  leading  question  to  be  put;"^  or 

108  Jackson  y.  Feather  River  &  GibeonviUe  Water  Co.,  U  Ool.  18. 

109  Oal.  Code  Olv.  Pro.,  f  2048;  see,  also.  Harston's  Practice,  note 
to  same  section;  People  v.  Chin  Mook  Sow,  51  Cal.  597;  People  v. 
Gallagher,  100  Cal.  466.  The  discretion  of  the  trial  court  in  ullow- 
Ing  questions  to  be  put  upon  cross-examination  should  not  be  im- 
pugned except  for  abuse.  City  of  Santa  Ana  v,  Harlin,  VO  Cal.  5r>8; 
and  see,  also,  Barnhart  v.  Fulkerth,  93  id.  497;  Sayres  v.  Allen,  25 
Oreg.  211;  Ah  Doon  v.  Smith,  25  Id.  89;  Carroll  v.  Water  Co.,  5 
Wash.  St.  613;  Tourtelotte  y.  Brown,  1  Col.  App.  408;  Tramway 
Co.  y.  Beid,  4  id.  53;  Boeum  y.  Hodges,  1  S.  Dak.  306;  Holdridge  y. 
Lee,  3  id.  134.  Where  the  defendant  offers  himself  as  a  witness  in 
his  own  behalf,  his  cross-examination  is  subject  to  the  same  rules 
as  that  of  any  other  witness.  People  y.  Hite,  8  Utah,  461;  and  see 
Patrick  y.  Crowe,  15  OoL  543.  A  witness  can  not  be  cross-examined 
as  to  any  fact  which  is  collateral  and  irreleyant  to  the  issue  merely 
for  the  purpose  of  contradicting  him  by  other  eyidence.  Tourtelotte 
y.  Brown,  4  Col.  App.  377;  People  y.  Jenkins,  56  Cal.  4.  And  where 
a  witness  has  been  cxhaustiyely  cross-examined  upon  a  particular 
point,  it  is  not  an  abuse  of  discretion  for  the  court  to  excuse  him 
from  further  cross-examination,  in  the  absence  of  any  suggestion 
from  the  counsel  conducting  the  examination  that  he  wished  to 
cross-examine  the  witness  upon  other  points.  Sandell  y.  Sherman, 
107  Cal.  391;  and  see  Koch  y.  Inyestment  Co.,  20  Col.  405.  Where 
the  defendant's  demurrer  to  a  complaint  for  damages  has  been 
oyerruled,  and  he  declines  to  plead  further,  but  is  permitted  to 
cross-examine  the  plaintilTs  witnesses  on  the  question  of  damages* 
the  refusal  of  the  court  to  state  the  legal  effect  of  the  cross- 
examination  is  not  reyiewable  error.  Colorado,  etc.,  By.  Co.  y. 
Treyarthen,  1  Col.  App.  152. 

110  Meyer  y.  Goedel,  31  How.  Pr.  456;  see  f  4685,  post. 

111  Black  y.  Csmden  ft  Amboy  B.  B.  Co.,  45  Barb.  40;  State  r. 
Chee  Gong,  17  Oreg.  635;  Moran  y.  Abbey,  68  Cal.  56. 
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to  grant  an  amendment  at  the  trial.^**  The  refusal  of  a  court 
trying  an  issue  without  a  jury  to  consider  the  testimony  as  con- 
victing, or  to  pass  upon  the  credibility  of  witnesses,  raises  no 
questions  reviewable.^^^ 

f  4682.  Docummtary  evidence.  The  exemplification  of  a 
decree  of  divorce  must  contain  all  the  proceedings,  and  must 
show  on  its  face  that  jurisdiction  was  acquired;*^*  of  a  record 
of  a  will  must  contain  the  proofs  before  the  surrogate.**'^  The 
attestation  of  a  foreign  judgment  must  be  signed  by  the  clerk 
himself. ^^'  A  certificate  of  exemplification  of  a  judgment  ren- 
dered in  another  state,  when  attested  by  the  clerk  under  the 
seal  of  the  court,  and  when  the  presiding  judge  of  the  court 
certifies  to  that  attestation  as  in  due  form  of  law,  is  sufficient, 
under  the  act  of  Congress  of  May  2G,  1790,  to  sustain  an  action 
upon  the  judgment  in  another  state.*^^ 

f  4683.  ImpeachnLefxit  of  witness.  A  witness  may  be  im- 
peached by  the  party  against  whom  he  is  called,  by  contradict- 
ory evidence,  or  by  evidence  that  his  general  reputation  for 
truth,  honesty,  and  integrity  is  bad,  but  not  by  evidence  of  par- 
ticular wrongful  acts,  except  that  it  may  be  shown  by  the  ex- 
amination of  the  witness,  or  the  record  of  the  judgment,  that 

112  Binnard  v.  Spring,  42  Barb.  470.  As  to  the  order  of  admission 
of  relevant  testimony,  see  Murphy  v.  Boker,  28  How.  Pr.  251.  As 
to  Imposing  restrictions  on  undue  latitude  of  cross-examination, 
see  Great  Western  Turnpike  Co.  v.  Loomls,  32  N.  Y.  127;  88  Am. 
Dec.  311. 

113  Terry  v.  Wheeler,  25  N.  Y.  520. 

114  Lawrence's  Case,  18  Abb.  Pr.  347. 

115  Hill  V.  Crockford,  24  N.  Y.  128. 

118  Morris  v.  Patchin,  24  N.  Y.  394;  82  Am.  Dec.  311.  As  to  au- 
thentication of  a  Canada  judgment,  see  Lazier  v.  Westcott,  26 
N.  Y.  146;  82  Am.  Dec.  404.  Of  a  Judgment  of  English  Privy 
Council,  see  Jarvis  v.  SewaU,  40  Barb.  449.  See  as  to  admission  of 
foreign  charter  per  se,  Brooks  Paper  Works  v.  Willett,  19  Abb.  Pr. 
416. 

117  Thompson  r.  Manrow,  1  Cal.  428;  Parke  v.  Williams,  7  id.  249. 
Consult,  also,  Cal.  Code  Civ.  Pro.,  §§  1887  to  1951;  Eltzroth  v.  Ryan, 
89  Cal.  135;  Green  v.  Green,  103  id.  108,  111.  Where  certain  pre- 
liminary proof  is  necessary  to  the  introduction  of  any  kind  of 
documentary  evidence,  the  sufficiency  of  such  proof  is  to  l)e  deter- 
mined in  the  first  instance  by  the  trial  judge,  and  his  determina- 
tion of  the  matter  will  not  be  disturbed  unless  there  has  been  an 
abuse  of  discretion.  Webster  v.  Lumber  Co.,  101  Cal.  326;  Bryce 
V.  Joynt,  63  id.  378. 
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he  had  been  convicted  of  a  felony.  But  conviction  of  a  felony 
must  be  proved  by  the  record;  parol  evidence  of  the  fact  is  in- 
hduiissibie.^^^  A  witness  who  is  called  to  impeach  another  may 
answer  that  he  would  not  believe  such  other  witness  on  oath. 
This  is  the  imifomi  practice  in  California."**  Evidence  of  bad 
character  for  chastity  is  not  admissible  for  the  purpose  of  im- 
peaching the  testimony  of  a  witness.  It  must  be  restricted  to 
her  character  for  truth  and  veracity.^^ 

I  4684.  Party  not  bound  by  statameats.  A  party  is  not 
bound  by,  or  held  to  admit  as  true,  statements  made  by  his  wit- 
nesses during  the  trial,  because  he  does  not  deny  or  contradict 
them  at  the  time.^^*  If  a  party  offers  a  witness  to  prove  the 
sale  of  a  mining  claim,  under  which  he  claims,  and  the  witness 
says  the  sale  was  in  writing,  the  party  is  bound  by  the  state- 
ment of  the  witness,  and  must  produce  the  writing  or  account 

118  People  V.  8chenlck»  65  Cal.  625;  Cal.  Ckxle  Civ.  Pro.,  €  2051; 
see  Id.,  f  2052;  People  v.  Relnharl,  39  Oal.  449;  Newcomb  v.  Gris- 
wold,  24  X.  Y.  298;  People  v.  Murray.  41  Cal.  67;  People  v.  Ah 
Who,  49  Id.  32;  People  v.  Parton,  id.  632. 

119  Stevens  v.  Irwin,  12  Cal.  306;  see,  also,  People  v.  Tyler,  35 
id.  553. 

120  People  V.  Yslas,  27  Cal.  630.  Curry,  J.,  holds  that  it  should 
not  be  confined  to  her  character  for  truth  and  veracity,  but  should 
e:ctend  to  her  entire  moral  character;  and  she  may  be  impeached  by 
testimony  showing  that  her  general  moral  character  is  bad.  Id. 
Impeachment  of  witnesses.—  See  §  4679,  ante.  Consult,  also,  the  follow- 
ing cases:  Jones  v.  Duchow,  87  Cal.  100;  Evans  v.  De  Lay,  81  id. 
103;  Barkly  v.  Copeland,  86  id.  483;  Sharon  v.  Sharon,  79  id.  633; 
Da  vies  v.  Steamship  Co.,  89  id.  280;  Redington  v.  Cable  Co.,  107 
id.  317;  State  v.  Manville,  8  Wash.  St  523;  Wimer  v.  Smith,  22 
Oreg.  469;  State  v.  Hunsaker,  16  Id.  499;  Steeples  v.  Newton,  7 
id.  110;  33  Am.  Rep.  705.  Laying  foundation.  See  United  States  v. 
FuUer,  4  N.  Mex.  358;  Young  v.  Brady,  94  Cal.  128;  Clavey  v.  Lord, 
87  id.  413;  Krewson  v.  Purdom,  13  Oreg.  563;  Sheppard  v.  Yocum, 
10  id.  402.  Impeachment  by  use  of  stenographer's  notes.  See 
Klei>sch  V.  Donald,  8  Wash.  St  162.  A  sound  discretion  will  never 
sanction  inquiries  the  sole  object  of  which  is  to  disgrace  the  witness, 
and  not  to  test  his  credibility.  State  v.  Bacon,  13  Oreg.  143.  A 
witness,  whichever  party  calls  him,  can  not  be  impeached  unless 
he  has  given  testimony  against  the  impeaching  party.  People  v. 
MitcheH,  94  Cal.  550;  and  see  Langford  v.  Jones,  18  Oreg.  307,  326. 
And  a  witness  can  not  be  impeached  by  evidence  showing  him  to 
be  a  person  without  religious  belief.    People  v.  Copsey,  71  Oal.  548. 

121  Wilkins  V.  Stidger,  22  Cal.  231;  83  Am.  Dec.  64. 
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for  its  loas.^^    A  party  calling  a  witness  is  not  precluded  from 

proving,  by  another  witness,  the  truth  of  any  particular  fact  m 

direct  contradiction    to    what    the    first    witness    may    have 
testiJied.i^a 

§  4685.  Becalling  witness.  If  the  ends  of  justice  require,  it 
is  both  the  right  and  duty  of  a  court  to  permit  a  witness  to  be 
recalled  after  a  party  has  closed  his  case.*^ 

§  4685a.  Order  of  proof.  As  a  general  rule,  the  mere  order 
in  which  evidence  may  be  introduced  is  very  much  in  the  dis- 
cretion of  the  court,  and  will  not  be  interfered  with  by  the  ap- 
pellate court,  except  in  cases  of  abuse  of  discretion.^*  Even 
the  application  of  the  rule  that  a  defendant  should  not  open 
the  defense  by  a  cross-examination  of  the  plaintiff^s  witnesses, 
must  rest  largely  in  the  sound  discretion  of  the  trial  court.** 
In  the  trial  of  an  adverse  mining  suit,  it  is  not  error  for  the 
court  to  decline  to  direct  counsel  for  the  defendant  as  to  the 
order  in  which  he  should  produce  certain  of  his  proofs.*^ 

§  4685b.  Limiting  iiuixil>er  of  witnesses.  The  court  may,  in 
its  discretion,  limit  the  number  of  expert  witnesses  that  may 
be  called  upon  the  trial.*^    And  it  was  held  to  be  within  the 

122  Patterson  v.  Keystone  Mining  Co.,  30  Cal.  360. 
128  Norwood  V.  Kenfleld,  30  Cal.  393. 

124  Falrchlld  v.  California  Stage  Co.,  13  CaL  599;  People  v.  Keith, 
50  id.  139;  Cal.  Code  Civ.  Pro.,  §  2050.  The  question  is  one  left  to 
the  sound  discretion  of  the  court,  and  its  action  will  not  be  disturbed 
unless  a  clear  abuse  of  discretion  is  shown.  Bea  v.  Wood,  105  Cal. 
314;  Briswalter  v.  Palomares,  66  id.  259;  McGrath  v.  Wallace,  85 
id.  622.  The  refusal  of  the  court  to  permit  the  recaUing  of  a  wit- 
ness, after  the  evidence  was  closed,  to  contradict  a  statement 
drawn  from  another  witness  on  cross-examination,  is  not  erroneous. 
Layton  v.  Kirkendall,  20  Col.  236.  It  is  within  the  discretion  of 
the  court  to  permit  further  evidence,  when  It  sets  aside  the  verdict 
in  an  equity  case.  Clavey  v.  Lord,  87  Cal.  413.  Evidence  in  re- 
buttal, discretion  of  court  as  to  introduction  of.  Charles  v.  Varian. 
4  Col.  App.  227.  Redirect  examination  of  witness,  scope  of.  Robin- 
son V.  Peru  Plow  &  Wheel  Co.,  1  Okl.  140. 

125  Bates  v.  Tower,  laS  Cal.  404;  Lee  Silver  Min.  Co.  v.  Englebach, 
18  Col.  106;  Hutchins  v.  Kimmell,  31  Mich.  126;  Bowman  v.  Bp- 
pinger,  1  N.  Dak.  121. 

126  Hopkins  v.  Railway  Co.,  2  Idaho,  277;  but  compare  Haines  v. 
Snedigar,  110  Cal.  18. 

127  BiishneU  v.  Smelting  Co.,  12  Ooi.  247. 

128  Huett  V.  Clark,  4  Col.  App.  231. 
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discretion  of  the  trial  courts  in  the  particular  caae^  to  limit  the 
respective  parties  in  the  number  of  witneeseB  a£  to  any  particu- 
lar point  to  three  upon  a  eide.^^ 

{  4686c.  BadCreshinff  memory  of  witness.  A  witnesfi  is  al- 
lowed to  refresh  his  memory  respecting  a  fact  by  anything  writ- 
ten by  himself  or  under  his  direction  at  the  time  when  the  fact 
occurred,  or  immediately  thereafter,  or  at  any  other  time  when 
the  fact  was  fresh  in  his  memory  and  he  knew  that  the  same 
was  correctly  stated  in  the  writing.**^  It  is  accordingly  held, 
that  a  bank  depositor,  testifying  to  the  balance  of  account  as 
a  witness,  may  refresh  his  memory  from  the  pa8»-book  sa  to  de- 
posits made  and  amounts  drawn  out,  where  it  appears  that  the 
entries  of  deposits  were  made  in  the  presence  of  the  witness 
and  under  his  direction,  and  that  the  entries  of  the  amount 
drawn  out  were  made  under  his  direction,  and  that  he  kn^w 
at  the  time  that  the  balance  stated  was  correct.*** 

I  4686.  Argiunent  of  counsel.  Upon  the  close  of  the  evi- 
dence, counsel  for  plaintiff  opens  the  argument  to  the  jury. 
Defendant  replies,  and  plaintiff's  counsel  closes.  If  several 
defendants,  having  separate  defenses,  appear  by  different  coun- 
sel, the  court  must  determine  their  relative  order  in  the  evi- 
dence and  argument.*^  The  court  may  then  charge  the  jury.*** 
The  party  who  holds  the  affirmative  and  calls  the  first  witness 
has  the  right  to  make  the  closing  address.*^  On  argument  on 
demurrer  to  one  separate  defense,  another  can  not  be  referred 
to  to  sustain  it.**®  The  opening  of  the  cause,  introduction  of 
evidence,  and  summing  up  by  counsel  to  the  jury,  or  submit- 

J29  Skeen  v.  Mooney,  8  Utah,  157. 

130  Cal.  Oode  Cnv.  Pro.,  S  2047;  and  aee  Biirbank  v.  Dennis,  101 
Cal.  90;  Price  v.  Garland,  3  N.  Mex.  285,  290. 

131  McGowan  v.  McDonald,  111  Cal.  57.  A  witness  may  refresh 
bis  memory  by  reference  to  memoranda  of  the  dates,  weights  and 
) trices  entered  by  himself  at  the  time  certain  sales  were  made. 
Rorig  V.  Pearson,  15  Col.  127.  Memoranda  not  falling  within  the 
rule  above  stated.  See  Bergman  v.  Shoudy,  9  Wash.  St.  331;  Loan 
Assoc.  V.  Hart,  2  Ool.  594. 

132  Cal.  Code  Civ.  Pro.,  §  607,  subd.  6. 

133  III.,  subd.  6. 

134  Elwell  V.  Chamberlin,  31  N.  Y.  611.  As  to  allowing  the  right 
to  close  to  either  party,  see  Pry  v.  Bennett,  28  N.  Y.  324. 

138  Jackson  v.  Van  Slyke,  44  Barb.  116;  and  see  Fairbanks  r. 
Irwin,  15  Col.  366;  Lynch  v.  Bichter,  10  Wash.  St  486. 
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ting  of  the  cause  to  the  court  or  referee,  on  written  points  and 
arguments,  after  the  evidence  is  closed,  are  parts  of  the  trial 
of  an  issue  of  fact,  and  the  trial  is  not  completed  until  the 
cause  is  finally  submitted  to  the*  court,  referee,  or  jury.^^ 

Counsel  have  a  right  to  discuss  the  case  in  all  its  bearings^ 
and  80  long  as  they  do  not  go  outside  of  it  and  attempt  to  bring 
in  other  matters,  they  can  not  be  restrained  by  the  court.^*^ 
Subject  to  the  general  rule  that  counsel  may  not  comment  upon 
matters  of  fact  that  are  not  in  evidence,  trial  courts  should,  in 
the  exercise  of  a  reasonable  discretion,  favor  the  freest  and  full- 
est discussion.  ^^  It  is  improper  upon  the  trial  before  the 
jury  for  counsel  to  refer  to  or  in  any  manner  animadvert  upon 
the  plaintifl^s  refusal  to  consent  that  her  physician  be  exam- 
ined. It  is  a  privilege  secured  by  law,  and  is  not  to  be  ques- 
tioned.**® An  argument  which  refers  to  the  trial  judge  in  lan-^ 
guage  that  is  wliolly  unnecessary  and  grossly  improper,  will 
not  be  allowed.*^^  The  trial  court  has  power,  in  its  discretion, 
to  limit  the  argument  of  counsel,  and  its  action  in  this  respect 
is  not  the  subject-matter  of  review,  unless,  possibly,  in  case  of 
ver3'  evident  and  plain  abuse  of  such  discretion.^*^  The  con- 
sequences resulting  from  absences  of  the  trial  judge  during  the 
argument  of  a  cause  to  the  jury,  may  be  such  aa  to  necessitate 
the  granting  of  a  new  trial.^** 

138  Mygatt  V.  Wilcox,  35  How.  Pr.  410. 

137  Knljcht  V.  Russ,  77  Cal.  410. 

188  Cook  V.  Doud,  14  Col.  483;  also,  to  same  effect.  Felt  v.  Cleg- 
hom,  2  Col.  App.  4;  Hill  v.  National  Bank,  Id.  325. 

188  Kelley  v.  Hlghfield,  15  Oreg.  277. 

140  Diamond,  etc.,  Min.  Co.  v.  Faulkner,  17  Col.  9;  Brownell  r. 
McCormick,  7  Mont.  13;  Green  v.  Elbert,  137  TJ.  S.  615.  Reading 
extracts  from  law  books  to  the  jury,  when  permitted.  Gilberson 
V.  Smelting  Co.,  4  Utah,  46;  SuUivan  v.  Royer,  72  Oal.  248.  Where 
counsel  makes  an  improper  argument  to  the  jury  during  the  tem- 
porary absence  of  the  judge  from  his  seat,  but  the  judge  after  his 
return,  upon  the  objection  of  the  opposing  counsel,  compels  him  to 
deflist  therefrom,  and  subsequently  instructs  the  jury  to  disregard 
such  argument,  no  error  can  be  founded  thereon.    Graves  v.  Smith, 

7  Wash.  St  14;  and  see  Skagit,  etc.,  Lumber  Oo.  v.  Cole,  2  Wash. 
St.  57. 

1*1  Groth  V.  Kersting,  4  Col.  App.  395;  and  see  Skeen  v.  Mooney, 

8  Utah,  157.  Construction  of  statute  limiting  time  for  argument 
of  counsel.    See  Hurst  v.  Burnslde,  12  Oreg.  520. 

142  Rose  V.  Otis,  18  Col.  59. 
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I  4687.  InstmctioiiB  to  Jury.     In  charging  the  jury,  the  court 
shall  state  to  them  all  matters  of  law  which  it  thinks  neces- 
sary for  their  information  in  giving  their  verdict,  and  if  it  state 
the  testimony  of  the  case,  it  must  inform  the  jury  that  they 
are  exclusive  judges  of  all  questions  of  fact.     The  court  must 
furnish  to  either  party,  at  the  time,  upon  request,  a  statement 
in  writing  of  the  points  of  law  contained  in  the  charge,  or  sign, 
at  the  time,  a  statement  of  such  points  prepared  and  submit- 
ted by  the  counsel  of  either  party.^*^     The  instruction  by  the 
court  should  be  a  complete  charge  upon  the  legal  questions  to 
which  it  relates.^**    If  the  court  charge  the  jury  erroneously 
upon  a  proposition  of  law,  which  does  not  arise  in  the  case, 
either  upon  the  pleadings  or  the  evidence,  and  which  could 
not  affect  the  result,  the  error  is  not  material,  and  will  not 
cause  a  reversal  of  the  judgment.^**^ 

A  judge  is  bound  to  instruct  a  jury  upon  each  proposition 
of  law  submitted  to  him  by  counsel  bearing  upon  the  evi- 

us  Cal.  Code  Civ.  Pro.,  §  60a  Ordinarily,  an  extended  charge  to 
the  Jury^  Is  unnecessary.  But  when  the  question  to  be  determined 
by  the  Jury  is  complicated,  and  dependent  upon  a  variety  of  cir- 
cumHtances  and  conditions,  it  is  important  that  the  Jury  should  be 
gaided  in  their  deliberations  by  the  learning  and  experience  of 
the  presiding  judge.    Sutton  v.  Dana,  15  Col.  08. 

144  Bradley  v.  Lee,  38  Cal.  362.  Comment  on  the  facts  by  the 
judge  during  the  progress  of  a  Jury  trial  is  harmless  error,  when 
not  prejudicial  to  the  party  complaining.  Earles  v.  Bigelow,  7 
Wa.sh.  St.  581. 

145  Satterlee  v.  Bliss,  36  Cal.  489.  Generally  speaking,  an  erro* 
neoi*8  instruction,  which  the  record  shows  could  cause  no  injury 
to  the  complaining  party,  is  not  ground  for  reversal.  Los  Angeles, 
etc.,  Assoc.  V.  Los  Angeles,  103  Cal.  461;  National  Bank  v.  Ijempe, 
3  N.  Dak.  154;  and  see,  also,  Wltherby  v.  Thomas,  55  id.  9;  Winans 
V.  liumber  Co.,  66  id.  61;  Hughes  v.  Wheeler.  76  id.  230;  Carroll  v. 
Water  Co.,  5  Wash.  St.  613;  Hoagland  v.  Cole.  18  Col.  426;  Patrick, 
etc..  Co.  V.  Skoman,  1  Col.  App.  323:  McClellan  v.  Hurdle,  3  id.  430; 
Denver,  etc.,  R.  R.  Co.  v.  Ryan,  17  Col.  98;  Simonton  v.  Rohm,  14 
id.  51;  Faut  v.  Lyman,  9  Mont  61.  A  mere  misuse  of  the  conjunc* 
tive  **  and  "  instead  of  the  disjunctive  "  or  "  In  a  charge  which  has 
clearly  and  repeatedly  correctly  stated  the  law  is  harmless  error, 
which  will  not  warrant  a  reversal.  O'Connor  v.  Langdon,  2  Idaho, 
803.  Neither  the  refusal  of  an  unnecessary  instruction,  nor  tlie 
giving  of  one  not  in  prejudice  of  the  interest  of  the  complaining 
party,  will  sustain  an  assignment  oi  error.  Pinkerton  v.  T<.edoux, 
3  N.  Mex.  252;  and  see  Territory  v.  Baker,  4  id.  117.  For  instruc- 
tions which  are  to  be  given  on  all  proper  occasions,  see  Cal.  Code 
Civ.  Pro.,  §  2061. 
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deiice.'^®  But  he  is  not  bound,  without  the  request  of  parties, 
to  instruct  the  jury;  and  the  latter  are  presumed  to  be  ac- 
quainted with  all  the  rules  of  law  in  regard  to  which  the  parties 
do  not  require  them  to  be  instructed,  or  the  court  does  not 
instruct  them."'^  Where  either  party  asks  special  instructions 
to  be  given  to  the  jury,  the  court  must  either  give  such  instruc- 
tion, as  requested,  or  refuse  to  do  so,  or  give  the  instruction 
with  a  modification,  in  such  maimer  that  it  may  distinctly  ap- 
pear what  instructions  were  given  in  whole  or  in  part.^^  If 
either  party  deem  any  instruction  appropriate,  he  must  offer 
it.**®  Proposed  instructions  should  be  read  in  the  hearing  of 
the  jury  before  they  are  passed  upon  by  the  court.**^  Upon  re- 
fusal to  give  instructions,  the  court  should  state  its  reasons, 

or  it  is  error.****  Whenever  the  knowledge  of  the  court  is  by 
this  Code  made  evidence  of  a  fact,  the  court  is  to  declare  such 

knowledge  to  the  jury,  who  are  bound  to  accept  it.**^    If  an 

equity  case  is  treated  as  an  ordinary  action  at  law,  and  submitted 

to  a  jury  as  such,  and  the  court  considered  itself  bound  and 

controlled  by  the  verdict  as  in  an  action  of  law,,  each  party  has 

the  same  right  with  respect  to  instruction  as  if  it  were  a  case 

at  law.***     The  court  should  give  or  refuse  instructions  as  asked 

for,  and  though  the  phraseology  may  be  modified  to  make  it 

more  intelligible,  yet  the  sense  must  not  be  altered.**^    But 

where  an  instruction  asked  by  defendant,  if  given  entire,  would 

have  been  erroneous,  the  court  is  not  bound  to  separate  the 

concluding  clause,  and  give  that  by  itself,  and  may,  therefore, 

refuse  to  give  the  instruction.**^     A  correct  charge  by  the  court 

146  Zabilskie  v.  Smith,  13  N.  Y.  322;  64  Am'.  Dee.  551;  see  WUliams 
V.  Williams,  20  Col.  51,  69;  Hlslop  v.  Moldenhauer.  23  Oreg.  119. 

i47Haupt  V.  Pohlman,  16  Abb.  Pr.  301;  Marine  Bank  of  N.  Y.  v. 
Clements,  31  N.  Y.  33;  Wilklow  v.  Lane,  37  Barb.  244. 

148  Cal.  Code  Civ.  .Pro.,  §  609. 

149  People  V.  Ah  Wee,  48  Oal.  239. 
iM  Waldle  V.  Ddl,  29  Oal.  561. 

iBi  People  V.  Hurley,  8  Cal.  391;  People  v.  Ramirez,  13  id.  178; 
People  v.  Williams,  17  id.  148. 

«2  Oal.  Code  Civ.  Pro.,  §  2102. 

iMVan  Vleet  v.  Olln,  4  Nev.  95;  97  Am.  Dec.  513. 

iM  Conrad  v.  Llndley,  2  Cal.  174;  Jamson  v.  Qulvey,  5  Id.  491; 
Bussell  V.  Amador,  3  id.  403;  People  v.  Davis.  47  id.  93;  First 
Baptist  Church  in  Brooklyn  v.  Brooklyn  Fire  Ins.  Co.,  23  How.  Pr. 
448. 

iM  Smith  V.  Richmond,  19  Cal.  477;  Mayor  of  N.  Y.  v.  Exchange 
Fire  Ins.  Co..  9  Bosw.  424;  People  v.  Davis,  1  West  Coast  Rep.  341; 
People  V.  Biddlecome,  id.  691. 
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upou  a  matter  in  issue  cures  a  reiusal  by  the  court  to  give  a 
correct  charge  upon  the  same  point  afiked  by  one  of  the  other 
parties. ^^  A  rule  of  court  requiring  coumsel  to  file  and  submit 
to  the  court  any  instructions  they  may  offer,  before  the  argu* 
inetit  in  closed  to  the  jury,  does  not  operate  where  the  cause  ia 
submitted  without  argument"^  If  there  is  a  rule  requiring 
Instructions  to  be  handed  to  the  judge  by  a  certain  time  in  the 
progress  of  the  trial,  it  is  not  error  for  the  court  to  refuse  in- 
atnictions  not  handed  in  in  time.^*^ 

i  4688.  Instmetioiui,  how  given.  Instructions  in  civil  and 
criminal  cases  should  be  drawn  with  reference  to  the  case,  as 
mado  by  the  evidence.^^  An  instruction  of  the  court  to  the 
jury  must  be  adapted  to  the  facts  of  the  case.^^  Instructions  to 
a  jur}',  asked  by  a  party,  which  are  not  pertinent  to  any  issue  in 
the  cause,  should  be  refused,  even  though  they  embody  correct 
abstract  principles  of  law.^'^  No  instructions  should  be  given 
to  a  jury  which  are  not  predicated  upon  some  theory  logically  de- 
ducible  from  at  least  some  portion  of  the  testimony.***  Where 
the  answer  was  insufficient  as  a  denial  of  the  allegations  in  the 
complaint,  and  the  court  instructed  the  jury  to  find  for  plaintiff, 
it  was  held  that  the  instruction  was  right,  no  evidence  being  re- 
quired on  the  part  of  plaintiff.*®  When  certain  allegations  of 
fact  in  the  complaint  are  admitted  in  the  answer,  an  instruction 
by  the  court  to  the  jury  that  the  admitted  facts  will  be  taken 
by  them  as  true,  and  that  they  will  so  find  for  plaintiff,  is  not  an 
instruction  to  the  jury  to  find  a  verdict  in  favor  of  the  plaintiff, 
except  as  to  the  facts  so  admitted.***  It  is  not  error  for  the 
judge,  in  stating  the  testimony  of  the  jury,  to  read  a  memoran- 
dum  of  testimony  taken  by  another  person,  instead  of  using  his 

iM  Davis  V.  Perley,  «30  Cal.  630;  see  Manning  v.  Dallas,  73  id. 
420:  Sappenfleld  v.  Railroad  Co.,  91  id.  48. 

187  Tlnney  v.  Endlcott,  5  Cal.  102. 

iMWaldle  V.  Doll.  29  Cal.  556. 

iM  People  V.  Roberts.  6  Oal.  217. 

100  People  V.  Honshell,  10  Cal.  87;  People  v.  Byrnes,  80  id.  206; 
Thomppon  v.  I.iee.  8  id.  275:  People  v.  Hurley,  30  id.  390. 

i«  Conlin  v.  S.  F.  &  R  J.  R.  R.  Co..  36  Oal.  404;  People  v.  Byrnes, 
30  id.  206;  Capuro  v.  Builders*  Ins.  Co.,  39  id.  123;  Pe<^e  v.  Turley, 
50  id.  469. 

i«2  People  v.  Sanchez,  24  Oal.  28;  and  see  Hunt  v.  Elliott,  77  id. 
588:  Reuton  v.  Bfonnier,  id.  449. 

i«  Kubland  t.  Sedgwick.  17  Cal.  128. 

IM  Blood  V.  Lifrht,  31  Cal.  115. 
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own  minutes  or  making  the  statement  from  recollection.^®^ 
In  stating  the  testimony^  tiie  safer  course  is  to  recite  the  language 
of  the  witness,  but  il  the  substance  only  is  stated  correctly,  it 
is  not  error.^®^  Whether  an  instruction  giving  the  general  rule 
without  qualification  be  proper  or  not  depends  on  the  facts  in 
proof,  and  the  charge  would  be  right  or  wrong  according  to  the 
circumstances  of  the  given  case.^®^ 

S  4688a.  Form    and    sufficiency    of    instructions  —  generally. 

The  trial  court  may  exercise  a  sound  discretion  as  to  the  form 
and  style  in  which  instructions  shall  be  given  to  the  jury.  It 
may  either  give  instructions  in  the  form  submitted  by  counsel, 
or  may  consider  such  requests  as  expressing  the  views  of  the 
respective  parties,  and  use  them  in  preparing  a  connected  and 
harmonious  charge  to  the  jury,  the  latter  being  the  preferable 
practice.^^*  It  is,  however,  held,  that  when  counsel  propose  a 
proper  charge,  if  given  at  all  by  the  court,  it  ought  to  be  given 
to  the  Jury  in  the  form  submitted.^®®  Voluminous  instructions, 
in  ordinary  cases,  are  condemned  as  bad  practice,  especially 
where  a  few  plain  and  simple  propositions  of  law  applicable  to 
the  facts  will  suffice.^''^  If  instructions,  in  general  terms,  state 
the  law  correctly,  but  a  party  desires  more  specific  instructions, 
he  should  ask  the  court  to  instruct  the  jury  specifically  upon 
the  point.^^^  Instructions  are  required  to  state  only  so  much 
of  the  law  as  may  be  applicable  and  essential  to  the  issues  and 
facts  of  the  case  on  trial.  To  this  extent  the  charge  must  be 
correct  and  explicit,  but  if  unexceptionable  in  these  essentials 
it  will  not  be  ground  of  reversal  that  the  instructions  are  not 
strictly  correct  as  universal  propositions  of  law.^^^  And  in- 
accuracy of  an  instruction  in  stating  the  grounds  of  a  rule  of 

i«  People  V.  Bopffs,  20  Cal.  432. 

i<w  People  V.  Doyell,  48  Cal.  91;  see.  also,  on  this  subject.  People 
V.  Dick,  34  Ifl.  WIS:  Pico  v.  Stevens,  18  Id.  377. 

167  People  V.  Arnold,  15  Cal.  4S2. 
•  168  Morrison  v.  McAtee.  23  Orep.  530:  Knothla  v.  Railway  Co.,  21 
id.  137;  Conlon  v.  Railway  Co.,  23  id.  499:  and  see  Reddon  v.  Rail- 
way Co.,  5  TUnh,  344:  People  v.  Chad  wick,  7  id.  134. 

160  Gottstein  v.  Lumber  Co.,  7  Wash.  St.  424. 

iTOWeekland  v.  South.  Oreg.  Co..  20  Ore^.  591;  Anderson  v.  Lum- 
ber Co.,  21  id.  288;  and  see  Marsh  v.  Cramer,  16  Col.  331;  Sutton 
V.  Dana,  15  id.  98;  Improvement  Co.  v.  Stead.  95  IT.  S.  166. 

171  Griffiths  V.  Clift.  4  Utah,  462:  Rice  v.  Whitmore.  74  Cal   619. 

i72Penver.  etc.,  R.  R.  Co^v.  Conway,  8  Col.  1;  Curr  v.  Handley» 
3  Col.  App.  54. 
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law  is  harmless^  if  it  state  the  rule  correctly  in  its  substance.*^* 
An  instruction  should  not  be  given  upon  a  point  not  in  die- 
pute.**'*  It  should  not  direct  the  attention  of  the  jury  to  a 
fact  not  in  issue,  and  make  the  findings  on  that  fact  decisive 
against  one  of  the  parties.^^  The  court  is  not  bound  to  in- 
struct upon  phrases  of  law  or  an  hypothesis  not  involved  in  the 
case.^''*  An  instruction  upon  an  assumed  fact,  as  to  which  there 
is  no  evidence,  is  erroneous;^^  and  so  where  there  is  a  substantial 
conflict  in  the  evidence.^^  Instructions  should  not  be  too 
general,  nor  should  they  be  given  in  the  abstract.  And  it  is 
held  that  abstract  propositions  of  law,  not  applicable  to  the 
facts  of  the  case  in  hand,  are  misleading  and  mischievous,  and  to 
present  such  in  an  instruction  to  a  jury  is  reversible  error.**^ 
But  when  correct  abstract  propositions  of  law  are  given,  and 
the  instructions,  considered  together,  advise  the  jury  clearly  and 
in  the  concrete,  the  abstract  propositions  do  not  necessarily 
vitiate  the  charge.^^  It  is  error  to  give  to  the  jury  inconsistent 
and  contradictory  instructions,  and  where  instructions  on  a  ma- 
terial point  are  contradictory  the  judgment  will  be  reversed.*®* 
But  unless  a  party  is  prejudiced  or  the  jury  is  misled  by  ap- 
parently oonflicting  instructions  there  is  no  ground  for  re- 

ITS  Hin  ▼.  Flnlgan,  77  Cal.  267. 

1T4  De  Baker  v.  Railway  Co.,  106  Oal.  257. 

175  Marx  V.  Schwartz,  14  Orejf.  177. 

176  Stevens  v.  RaUroad  Co..  100  Cal.  554;  Shattuck  v.  Smith.  5 
Oreg.  125. 

177  Glenn  v.  Savage,  14  Oreg.  567;  Bowen  v.  Clarke,  22  Id.  568; 
29  Am.  St  Rep.  626;  Patrick  v.  Skoman,  1  Col.  App.  823;  and  see 
Frost  V.  Lumber  Co.,  3  Wash.  St  241;  Kelley  v.  Cable  Co.,  7  Mont 
70;  Meyer  v.  Black,  4  N.  Mex.  190;  Chicago,  etc.,  Railway  Oo.  v. 
Ferguson,  3  Col.  App.  414. 

178  Llewellyn  Steam,  etc.,  Co.  v.  Malter,  76  Cal.  242. 

17»  Pearson  v.  Dryden,  28  Oreg.  350:  Coos  Bay  R.  R.  Co.  v.  Slglln, 
26  id.  393;  Hislop  v.  Mcrfdenhauer,  23  id.  119;  Bowen  v.  Clarke, 
22  id.  566;  29  Am.  St  Rep.  625;  compare  Comptoir,  etc.,  v.  Dres- 
bach.  78  Oal.  15;  Marriner  v.  Dennison,  78  id.  202;  People  v.  Devlno, 
95  id.  227;  Deep  Mining  Co.  v.  Fitzgerald,  21  Col.  533;  Johnsoi. 
V.  Fraser,  2  Idaho.  371. 

180  Denver  Tramway  Co.  v.  Owens,  20  Col.  107.  Instructions  as- 
suming the  existence  of  facts  not  controverted  are  proper,  iiogan 
V.  Shuart  11  Mont  498;  and  see  People  v.  PhiUIps,  70  Cal.  01. 

181  Haight  V.  Vallet  89  Cal.  245;  and  see  Harrison  v.  Water  Co., 
65  id.  376;  Sappenfleld  v.  Railroad  Co.,  91  id.  48;  Morrison  v.  Mc- 
Atee,  23  Oreg.  530;  Davis  v.  Railroad  Co.,  53  Ark.  117;  Lufkins  v. 
CoUins,  2  Idaho,  135;  Yallens  v.  TUlman,  103  Cal.  187. 
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versal.^^  An  instructian  should  contain  a  principle  of  law 
applicable  to  the  case^  expressed  in  plain  language  indicating  no 
opinion  of  the  court  as  to  any  fact  in  the  case^  and  if  it  be  argu- 
mentative in  its  character,  it  is  properly  refused.^®*  An  instruc- 
tion should  be  free  from  ambiguity,  and  it  is  error  to  give  mis- 
leading instructions.^®*  But  the  giving  of  incomplete  and  am- 
biguous instructions  is  not  error,  unless  the  court  has  been  re- 
quested to  make  its  instructions  more  full  and  complete,  and  has 
refused.^^  The  misuse  of  the  word  "testimony,"  instead  of 
the  word  "  evidence,"  in  an  instruction  upon  the  subject  of  the 
preponderance  of  evidence,  is  not  such  an  error  as  would  prob- 
ably mislead  the  jury.^®*  It  is  not  error  for  the  trial  court>  in 
charging  the  jury,  to  quote  from  decisions  of  courts  in  other 
caEes,  if  the  quotations  correctly  state  the  law/®^  But  trial 
courts  should  not  instruct  juries  by  reading  to  them  an  opinicm 
of  another  court.  If  they  desire  to  adopt  such  an  opinion  as 
the  law  of  the  case,  they  should  copy  from  it  and  deliver  the 
portions  applicable.*^  Where  the  statute  requires  instructions 
to  be  given  in  writing,  the  oral  charge  taken  down  by  the 
stenographer,  extended  by  him,  and,  as  so  extended,  handed  to 
the  jury  upon  their  retirement,  does  not  constitute  a  compliance 
with  the  statute.*®*  But  where  a  party  sits  by  and  hears  the 
trial  judge  give  the  jury  parol  instructions,  and  fails  to  object 
thereto  at  the  time  and  upon  that  ground,  he  is  conclusively 
presumed  to  have  waived  the  error.*®^  And  when  there  is  noth- 
ing in  the  record  and  no  evidence  aliunde  to  show  that  the  court 
instructed  the  jury  orally  instead  of  in  writing,  as  required  by 

iS2Witherb7  v.  Thomas,  55  OaL  9;  and  see  Kelley  v.  Cable  Co.» 
7  Mont.  70. 

188  Morris  v.  Lacbman,  68  Cal.  109;  People  v.  McNamara,  94  id. 
509. 

184  Boucher  v.  MulverhiU,  1  Mont  306;  Huntoon  v.  Lloyd,  7  Id.  365. 

186  Box  V.  Kelso,  5  Wash.  St.  360;  McQuillan  v.  Seattie,  13  id.  600. 

186  Mann  v.  Higgins,  83  Gal.  66:  and  see  O'Callaghan  v.  Bode,  84 
id.  489. 

187  Estate  of  Spencer,  96  Cal.  448. 

188  Stewart  v.  Hunter,  16  Oreg.  62;  8  Am.  St  Rep.  267;  and  see 
Cousins  V.  Partridge,  79  Cal.  224;  People  v.  McNabb,  id.  419. 
Reading  section  of  Code  to  jury.  See  People  v.  Bums,  63  Cal.  014: 
Reading  extracts  from  pleadings  to  Jury.  See  Cook  v.  Merritt,  15 
Col.  212. 

189  Brown  v.  Crawford,  2  Col.  App.  235;  affirmed,  21  CoL  272; 
and  see  Rich  v.  Lappin.  43  Kan.  66B. 

100  Boss  V.  Raih*oad  Co.,  2  N.  Dak.  128. 
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the  statute,  the  preeumption  is  in  fayor  of  the  court's  observance 
of  the  law.*"  The  object  in  requiring  prayers  for  instructions  to 
be  numbered  and  signed  k  not  for  the  information  or  guidance 
of  the  jury,  but  for  the  convenience  of  the  court  and  the  pro- 
tection of  the  parties  Utigant  in  the  matter  of  preserving 
their  objections  and  exceptions.  And  if  a  party  omits  this  re- 
quirementy  or  suffers  the  opposing  party  to  do  so  without  ob- 
jecting in  apt  time,  he  will  not  be  heard  afterwards  to  complain 
of  the  omission.*^ 

f  4688b.  Misleading  and  erroneous  instnietion«.  Where  a  per- 
son is  in  possession  of  a  stock  of  goods^  not  only  as  mortgagee, 
but  as  vendee,  an  instruction  as  to  the  fraudulent  character  of 
the  mortgage,  ignoring  the  sale,  is  misleading.*^  An  instruc- 
tion, virtually  assuming  the  testimony  of  a  party  to  a  material 
fact  to  be  true,  charges  the  jury  with  respect  to  a  matter  of  fact, 
and  is  erroneous.***  The  giving  of  instructions  at 'variance  with 
the  evidence,  or  not  warranted  by  it,  is  clearly  erroneous.*"* 
In  no  case  would  it  be  proper  to  instruct  the  jury  that  if  there 
is  some  evidence  in  favor  of  the  plaintiff's  side  of  the  case, 

191  Kent  V.  Favor.  8  N.  Mex.  218.  The  statute  providing  that 
modifications  of  Instructions  asked  must  not  be  by  interlineation 
or  erasure  is  merely  directory,  and  an  erasure  not  prejudicial  to 
the  party  objecting  thereto  is  not  ground  for  reversal.  Denver,  etc., 
Ballroad  Ck>.  v.  Harris,  3  N.  Mex.  109.  In  Montana,  it  is  error  for 
a  Judge  of  the  District  Oourt  to  give  oral  instructions.  Marden  v. 
Wheelock,  1  Mont.  49.  The  practice  of  orally  requesting  the  court 
to  charge  propositions  of  law  disapproved  in  Utah.  Counsel  should 
be  required  to  conform  to  the  statutes^  and  present  their  instruc- 
tions in  writing.    People  v.  MiUer,  4  Utah,  410. 

iiOMoffatt  V.  Tenney,  17  Ool.  189;  and  see  Wray  v.  Carpenter, 
16  id.  271;  Railroad  Ca  v.  Ryan,  17  id.  96.  The  statute  of  New 
Mexico  (Comp.  Laws,  f  2D69),  requiring  the  court  to  number  its 
Inst  ructions  is  merely  directory,  and  failure  to  comply  with  its 
provisions  will  not  Justify  a  reversal,  it  appearing  that  no  rights 
of  the  parties  were  affected  thereby.  MiUer  v.  Preston,  4  N.  Mex. 
314. 

108  Chandler  v.  Colcord,  1  Okl.  200.  Misleading  instruction  as  to 
amount  of  recovery  in  action  on  special  contract  See  Mattlngly  r. 
Roach,  84  Cal.  210;  Bdlson,  etc.,  Co.  v.  Navigation  Co.,  8  Wash.  St. 
370.  Misleading  instruction  on  question  of  reHcission  of  contract, 
irottstein  v.  Seattle  Lumber,  etc.,  Co.,  7  Wash.  St.  424. 

iM  Vnllcevlch  v.  Skinner,  77  Cal.  239;  and  see  Blderkin  v.  Peterson, 
8  Wash.  St  874;  Glenn  v.  Savage,  14  Greg.  667. 

iw  Innis  v.  Carpenter,  4  Col.  App.  30;  and  see  People  v.  Mauritaen, 
84  Cal.  37;  Allen  v.  Railroad  Co.,  7  Utah,  289. 
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whether  it  be  little  or  great,  it  is  their  duty  to  find  for  the 
plaintiff.i^  In  an  action  to  recover  upon  an  express  contract  for 
the  sale  of  logs,  an  instruction  that  if  defendant  had  converted 
the  logs  to  its  own  use  it  would  be  liable  for  their  value,  is  er- 
roneous.^®^ Under  the  Oregon  statute,  it  is  error  for  the  court 
to  charge  the  jury  as  to  the  effect  and  value  of  certain  of  the 
evidence  given  at  the  triaJ.^^  The  court  has  no  right  to  direct 
as  to  the  credence  the  jury  shall  give  to  any  evidence  submitted 
to  them.^^  An  instruction  good  in  itself  but  inapplicable 
to  the  issue  being  tried  should  not  be  given,  as  its  tendency  is 
to  confuse  the  jury.^^  In  an  action  for  damages  for  personal 
injuries,  instructions  should  be  clear  and  definite  as  to  facta, 
the  existence  of  which  would  create  a  liability.*^^  Instructions 
invading  province  of  jury  are  erroneous.^^  So  of  instructions 
given  on  different  theories.^^  An  instruction  to  a  jury  in  a 
civil  case,  charging  that  they  "  should  be  satisfied  by  a  clear 
preponderance  of  proof"  before  they  can  find  certain  facts  is 
not  misleading,  when  the  court  has  first  charged  the  jury  that 
*'  it  is  not  reqmred  in  a  civil  action  to  establish  the  facts  be- 
yond a  reasonable  doubt  as  in  a  criminal  case,  but  a  fair  pre- 
ponderance of  proofs  is  all  that  is  required."^^  And  failure  to 
fully  instruct  a  jury  is  not  ground  of  complaint  for  a  party  who 
offers  and  is  granted  defective  instructions.^*  An  instruction 
that  there  was  no  evidence  contradicting  the  testimony  of  the 
defendant  as  to  a  certain  fact  was  held  proper.*^  An  instruc- 
tion which  might  have  a  broader  meaning  than  was  properly 
intended,  but  which  did  not  in  fact  mislead  the  jury,  is  harmless 
to  the  appellant^^  So,  in  general  terms,  instructions  are  un- 
objectionable when  they  are  sufficiently  full,  and,  considered  all 

196  Bunting  V.  Saltz,  84  Cal.  168. 

i»7  Oomegys  v.  American  Lumber  Co.,  8  Wash.  St  661. 

108  Meyer  v.  Thompson,  16  Oreg.  104;  and  see  Moorhouse  v. 
Donaca,  14  id.  431. 

109  state  V.  Huffman,  16  Oreg.  15.  Erroneous  instructions  In  an 
action  by  a  female  for  her  own  seductioii.  See  Breon  v.  Henkle^ 
14  Oreg.  494. 

200  Haraszthy  v.  S^andel,  1  Od.  App.  137. 

201  Denver,  etc.,  Transit  Co.  v.  Dwyer,  3  Col.  App.  40a 

202  Hannalver  v.  Railroad  Co.,  5  Dak.  1. 

203  Kelley  v.  Cable  Co.,  7  Mont  70. 

204  Hart  V.  Fire  Ins.  Co.,  9  Wash.  St.  620. 
206  Kelley  v.  Cable  Co.,  7  Mont  70. 

206  Moe  V.  Job,  1  N.  Dak.  140. 

207  /„  re  Burrell.  77  Cal.  479. 
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together,  state  the  law  of  the  case  clearly  and  correctly,  and  not 
unfairly  to  the  appellant.** 

f  4688.  instmctioiM  rtfuMd.  Instnictions  are  properly  re- 
fused when  not  warranted  by  the  pleadinga*'^  If  facta  are  ad- 
mitted in  the  pleadings  the  jury  should  be  so  instructed.^^ 
To  instruct  the  jury  upon  mere  abstract  questions  of  law,  irrele- 
vant to  the  case,  serree  only  to  bewilder  and  mislead  them  f rcHu 
the  true  issue  to  be  determined.^*  Where  a  party  asks  an  ab- 
stract proposition  of  law,  by  way  of  instruction  to  a  jury,  he 
takes  the  risk  of  its  being  correct  in  all  its  parta^^  And  a  court 
may  refuse  an  instruction  asked,  when  the  same  has  already 
been  given  in  substance.^*  If  the  court  has  already  given  the 
law  correctly  to  the  jury  upon  a  given  pointy  it  is  not  error  to 
refuse  a  second  instruction  upon  the  same  point.^^^  Where 
equivalent  instructions  are  asked  and  refused,  the  court  should 
place  its  refusal  on  the  ground  that  equivalent  instructionif 

aos  Murray  v.  White,  82  Cal.  479. 

aw  Tbompson  v.  Lee,  8  Cal.  276.  It  Is  not  error  to  refuse  instruc-  ' 
tloDs  which  are  not  appropriate  to  the  Issue  as  tendered  and  ac^ 
cepted.  De  Votle  v.  McGerr,  15  Cd.  467.  And  a  correct  Instruc- 
tion upon  a  matter  with  respect  to  which  the  pleadings  are  silent, 
and  upon  which  no  Issue  is  presented  by  them,  is  properly  re- 
fused. Marriner  v.  Dennison,  78  Cal.  202;  and  see  Johnson  v.  Fraser, 
2  Idaho,  371;  Johnson  v.  Jones,  16  Col.  138. 

ao  Tevls  v.  Hicks.  41  Cal.  123. 

211  Oowler  V.  Smith,  2  Cal  39;  Benham  v.  Schaeffer,  id.  387;  56  Am. 
Dec.  342;  Branger  v.  Chevalier,  9  Oal.  353;  Fairchlld  v.  Cal.  Stage 
Co..  13  id.  599;  and  see  f  4688a,  ante. 

212  Thompson  v.  Paige,  16  Cal.  77. 

213  People  V.  King.  27  Cal.  509;  87  Am.  Dec.  95:  Fairchlld  v.  Cal. 
Stage  Ca,  13  Cal.  599;  Belden  v.  Henriques,  8  Id.  87. 

214  People  V.  WlUIams,  32  Cal.  280;  People  v.  Lee  Hung,  1  West 
Coast  Rep.  45;  Martin  v.  Hill,  id.  629;  Territory  v.  Kinney,  id.  801; 
Seattle  v.  Busby,  2  id.  45.  The  decisions  in  support  of  this  rule  are 
very  numerous.  See  Hay  ward  v.  Rogers,  62  Cal.  348;  Sharp  v. 
Blankenshlp,  79  id.  411;  Bnrtlett  v.  San  Franciscos  63  id.  156; 
Johnson  v.  Jones,  16  Col.  138;  McKee  v.  Mining  Co.,  8  id.  392; 
Farmer  v.  Phelps,  18  id.  126;  Anderson  v.  Lumber  Co.,  21  Oreg.  281; 
Sharp  V.  Blankensbip.  79  Cal.  411;  Bullard  v.  Stone,  67  id.  477; 
Dufour  V.  Railroad  Oo.,  id.  319;  Richards  v.  Insurance  Co..  89 
id.  170;  De  Noon  v.  Morrison,  83  id.  163;  Nlchol  v.  Lanmeister,  102 
id.  658;  Haas  v.  Whittler,  97  Id.  411.  The  court  is  not  bound  to 
repeat  itself  at  the  request  of  counsel.  Stevens  v.  Railroad  Co., 
100  Cal.  554;  Gaynor  v.  Clements,  16  Col.  209;  Cunningham  v.  Rail- 
way Co.,  4  Utah,  206. 
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were  giyezL  Unlees  this  is  done^  the  jury  may  be  misled.'^ 
A  court  may  refuse  to  give  to  the  jury  an  instruction  which 
embraces  a  question  which  came  properly  before  the  court,  and 
not  before  the  jury.^*  It  is  not  error  for  the  court  to  refuse  to 
instruct  a  jury  "  that  where  two  innocent  parties  must  suffer, 
that  party  who  had  been  the  cause  of  another's  loss  must  lose."^^ 
The  court  can  not  be  called  upon  to  charge  upon  an  assumed 
state  of  facts  not  proved  upon  the  trial.^®  The  court  has  na 
right  to  charge  the  jury  in  regard  to  conclusions  of  facts,^*" 
as  it  is  the  province  of  the  jury,  unaided  by  the  court,  to  say 
whether  a  fact  is  proved  or  otherwise.^^  It  is  not  error  for  the 
court  to  refuse  to  instruct  the  jury  upon  a  point  in  relation  ta 
which  there  is  no  evidence.^®*  Or  where  there  is  only  such 
slight  evidence  as  is  plainly  insufficient  to  establish  it,  it  is 
proper  for  the  court  to  instruct  the  jury  to  that  effect,  and 
withdraw  the  point  from  their  consideration.^**  Or  which  as- 
sumes a  certain  fact  to  exist,  respecting  which  evidence  has  been 
introduced  before  the  jury.*** 

How  far  it  is  necessary  and  proper  for  the  judge  to  refer  to 
and  comment  upon  the  evidence  in  the  charge  is  a  question  of 
discretion.***  It  is  not  error  for  the  judge  to  intimate  an 
opinion  on  a  question  of  fact,  if  the  determination  of  the  ques- 
tion is  left  by  him  to  the  jury.***  The  judge  is  not  at  liberty  to 
state  his  opinion  on  any  question,  on  the  supposition  that  it  is 
a  question  of  law,  and  afterwards  to  submit  it  to  the  jury  as  a 
question  of  fact.  If  it  is  a  matter  of  fact  in  dispute,  he  has  no 
right  to  state  his  conclusions  thereon;  if  it  is  a  matter  of  law^ 
he  has  no  right  to  leave  it  to  the  jury.***  The  constitutional 
right  of  the  court  "  to  state  the  testimony  '*  to  the  jury  would 

MB  People  V.  Hurley,  8  Cal.  390;  People  v.  Ramlres,  13  Id.  162. 
a«  Branger  v.  Chevalier.  9  Oal.  363. 

217  Davis  V.  Davis,  26  Cal.  44;  85  Am.  Dec.  167. 

218  Crawford  v.  Roberts,  50  Cal.  236;  Sperry  v.  Spauldlng,  46  Id, 
644;  Pratt  v.  Onrden,  34  N.  Y.  22;  Hope  v.  Lawrence,  60  Barb.  258. 

210  Treadwell  v.  Wells,  4  Cal.  260. 

220  People  V.  Dick,  32  Cal.  213;  Larsen  v.  Navigati<Hi  Co.,  19  Oreg. 
240. 

221  Crawford  v.  Roberts,  50  Cal.  236;  People  v.  Hurley,  8  id,  300. 

222  Selden  v.  Cashman,  20  Cal.  56;  81  Am.  Dec.  98. 
22S  Preston  v.  Keys,  23  Cal.  193. 

224  Poler  V.  N.  Y.  C.  R.  R„  16  N.  Y.  480. 
22B  Althrop  V.  Wolf,  2  Hilt.  344. 
228  Vedder  v.  Fellows,  20  N.  Y.  126. 
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hardl}  authoiize  a  judge  to  express  ins  opinion  as  to  its  eflEect.^*' 
A  eJiarge  to  the  jury,  lelling  them  tliat,  in  determimng  a  par- 
ticular issue  material  to  the  case,  the  court  thought  they  **  could 
have  no  hesitation  whatever/'  taken  in  connection  with  the  rest 
of  the  charge,  was  an  intimation  that  the  evidence  suf&ciently 
established  tlie  f  afct  in  question,  and  was  erroneous.**  But  where 
no  otiier  conclusion  can  be  arrived  at  from  the  evidence,  the  er- 
ror will  not  justify  a  reversal.^*  Where  the  charge  of  the 
court,  taken  as  a  whole,  fairly  submitted  the  case  to  the  jury,  the 
judgment  will  not  be  disturbed  because  some  instructions  were 
refused  which  could  properly  have  been  given,  or  that  somef  of 
those  given  are  subject  to  verbal  criticism.***  In  Nejw  York,  if 
a  request  involve  several  propositions,  error  in  any  justifies  its 
refusal.  The  attention  of  the  court  should  be  drawn  to  each 
and  every  specific  ruling.*®^  And  the  proposition  submitted 
must  be  good  in  all  its  parts,  or  refusal  will  not  be  error.^*  The 
same  rule  is  laid  down  as  to  the  offer  of  evidence.*** 

f  4680a.  Befusal  of  InstructionB  —  continued.  It  is  not  error 
to  refuse  instructions  wholly  unwarranted  by  the  facts.®^  In 
an  action  triable  by  the  court  either  with  or  without  a  jury,  only 
certain  specific  questions  of  fact  are  required  to  be  answered  by 
the  jury,  subject  to  the  power  of  the  court  to  accept  or  reject 

227  Sclijrman  v.  Kalkman,  8  Cal.  216. 

»8  People  v.  Dick.  34  Cal.  663. 

2»  Pico  V.  Stevens,  18  Oal.  377. 

230  Brooks  v.  Crosby,  22  Cal.  43. 

Ml  Magee  v.  Badger,  34  N.  Y.  247;  90  Am.  Dec.  691.  ^ 

283  Wright  V.  Paige,  36  Barb.  438,  443;  see  Doughty  v.  Hope,  8 
Den.  594;  S.  C,  1  N.  Y.  79;  Zabriskle  v.  Smith,  13  id.  332;  64  Am. 
Dec.  551;  Cronk  v.  Canfield,  31  Barb.  171;  Magee  v.  Badger,  SO  Id. 
246;  Griggs  v.  Howe,  2  Keyes,  581;  Jones  v.  Osgood,  6  N.  Y.  233.  An 
Instraotion  asked  as  a  whole,  which  Is  erroneous  in  part,  is  properly 
refused,  though  another  part  of  the  Instruction  is  correct  ^Ikfarriner 
V.  Deunison,  78  Cal.  202;  Williamson  v.  Tobey,  86  id.  497;  and  see 
United  States  v.  Musser,  4  Utah,  153. 

233  Uosley  V.  Black,  28  N.  Y.  438;  26  How.  Pr.  97.  For  the  practice 
in  New  York,  consult  further  Taylor  v.  Altantlc  Mutual  Ins.  Co.,  9 
Boew.  369;  Gumey  v.  Smithson,  7  id.  396;  Mclntyre  v.  Olapp,  31  N. 
Y.  569;  Magee  v.  Badger,  34  id.  247,  383;  90  Am.  Dec.  691;  Patchln  v. 
Peck,  38  id.  .39;  Hoxie  v.  Allen,  id.  179;  Fountain  v.  Pettee,  id.  184; 
Meyer  v.  Flegel,  34  How.  Pr.  434;  Mallory  v.  Tioga  R.  R.  Co.,  5  Abb. 
Pr.  (N.  S.)  420;  Bunnell  v.  Greathead,  49  Barb.  106. 

234  Fitzgerald  v.  Clark,  17  Mont  100;  Roberts  t.  Parrlsh,  17  Oreg. 
088 
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the  answers  in  whole  or  in  part,  it  is  not  error  for  the  court  to 
refuse  to  instruct  the  jury.^**  The  refusal  of  the  trial  court,  in 
an  action  in  equity,  to  give  proper  instructions  to  the  jury 
is  not  ground  for  reversal,  where  the  court  finds  upon  all  thb 
issues  in  the  case,  and  the  evidence  is  sufficient  to  warrant  the 
findings.^^  An  instruction  which  is  misleading  and  erroneous 
should  be  refused  on  that  ground,  and,  upon  appeal,  it  is  iiot 
necessary  to  determine  whether  another  reason  given  by  the 
court  for  refusing  it  was  valid  or  not.^''  Instructions  must  be 
applicable,  or  must  be  based  upon  evidence.  If  not  pertinent 
to  the  evidence  in  the  case,  they  are  properly  refused.^®*  Nor 
is  it  harmful  error  to  refuse  to  instruct  the  jury  as  to  what 
they  already  know  in  reference  to  their  right  to  consider  evi- 
dence which  had  been  admitted  before  them  without  objec- 
tion.^® And  failure  to  give  more  explicit  instructions  is  not 
error,  unless  further  instructions  have  been  requested.^***  When, 
on  account  of  the  condition  of  the  record,  it  is  impossible  to 
understand  the  evidence,  it  will  be  presumed  that  the  court  be- 
low properly  refused  the  instructions  requested.^^  In  the  ab- 
sence of  any  allegation  of  special  damages  the  refusal  of  the 
court  to  give  the  following  instruction  was  held  to  be  erroneous: 
"The  plaintiff  having  neither  pleaded  nor  proved  any  special 
damages  resulting  from  the  alleged  frightening  of  the  horses,  he 
can  recover  nothing  from  that  cause."^*^    When  proper  instruc- 

286  Saint  V.  Guerrerio,  17  Col.  448.  When  court  may  properly  re- 
fuse to  submit  question  of  fact  to  Jury.  See  Janln  v.  London,  etc., 
Bank,  92  Cal.  14. 

236  Riley  V.  Martlnelli,  97  Cal.  575;  Hewlett  v.  Pllcher,  85  Id.  545. 
Tho  verdict  of  a  jury  in  an  equity  case  Is  merely  advisory,  and  error 
In  the  Instructions  Is  Immaterial.  Schneider  v.  Brown,  85  CaL  205; 
Sw(H»tser  V.  Dobbins,  65  Id.  531. 

237  Low  V.  Warden,  77  Cal.  94;  and  see  Fox  v.  Harvester,  etc., 
Works,  85  Id.  333;  Leak  v.  Railway  Co.,  9  Utah,  246;  Clay  Co.  v. 
Harvey,  id.  497. 

238Brownen  v.  McCormlck,  7  Mont.  12;  HUl  v.  Corcoran,  15  Col. 
270;  Dozenback  v.  Raymer,  13  Id.  451:  Razzo  v.  Narnl,  81  Cal.  289; 
Shepherd  v.  Jones,  71  Id.  223;  Woo  Dan  v.  RaUway  Co.,  5  Wash. 
466;  and  see  §  4688,  ante. 

239  Chalmers  v.  Chalmers,  81  Cal.  81. 

240  Rice  V.  W^hltmore,  74  Cal.  619. 

241  Fugate  V.  Smith,  4  Col.  App.  201. 

242  Larsen  v.  Navigation  Co.,  19  Oreg.  240.  Erroneous  refusal  of 
the  court  to  charge  the  jury  as  to  the  legal  effect  of  the  complaint 
as  an  exhibit    See  Tingley  v.  Falrhaven  Land  Co.,  9  Wash.  St.  34. 
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tions  are  refused^  and  the  record  on  appeal  shows  affinnatively 
that  there  were  no  other  such  instmctions  given^  the  judgment 
must  be  reversed.^** 

9  4688b.  Instmctiona  —  how  eonstriMd.  Instructions  are  to 
be  read  and  considered  in  the  light  of  the  pleadinga  and  evi- 
dence in  the  case.^^  They  are  to  be  read  and  considered  aa  a 
whole;***  and  the  fact  that  when  taken  separately  some  of  them 
may  fail  to  enunciate  in  precise  terms,  and  with  legal  accuracy, 
propositions  of  law,  does  not  necessarily  render  them  erroneous. 
It  is  sufficient  if  all  the  instructions  taken  together,  and  not 
being  inconsistent  with  each  other  or  confusing,  shall  give  to 
the  jury  a  fair  and  just  notion  of  the  law  upon  the  point 
discussed.^** 

f  4689c  The  same  —  modiflcation  or  amendmeiit  of.        It     is 

not  error  for  the  court  to  modify  instructions  asked  by  counsel 
before  giving  them.^^  It  is  the  duty  of  the  court  to  make  any 
and  all  corrections  of  the  instructions,  when  reduced  to  writing, 
necessary  to  their  validity.^*  The  trial  court  has  the  right  to 
amend  an  imperfect  instruction,  and  its  action  in  making  the 
amendment  is  not  error,  if,  when  given  as  amended,  the  instruc- 
tion states  the  law  correctly.^®  Where  the  only  objection  to 
an  instruction  is  that  it  is  too  general  in  its  terms,  the  proper 
practice  is  to  move  to  make  it  more  specific.*^ 

§  4689d.  The  same  —  preemnptiona.  When  the  record  is 
silent  as  to  what  instructions  the  court  gave  the  jury,  the 
legal  intendment  is  that  they  were  properly  instructed,  and  he 
who  alleges  error  must  make  it  affirmatively  appear  from  the 

a«  Stanton  v.  French.  83  Cal.  194. 

2M  Elder  v.  Schumaoker,  18  Col.  433. 

a«  Hanscom  v.  Drullard.  79  Cal.  234;  Cousins  v.  Partridge,  79  Id. 
224;  Monaghan  v.  lulling  MUl  Co.,  81  id.  190;  Bradbury  v.  Butler, 
1  Col.  App.  430;  Coleman  v.  Davis,  13  Col.  96;  People  v.  Fehren- 
bach.  102  Oal.  394. 

24«  Stephenson  v.  South.  Pac.  Co.,  102  Cal.  143;  Seattle  Gas,  etc., 
Co.  V.  Seattle,  6  Wash.  St  101;  Duggan  v.  Boom  Co.,  Id.  593;  Hamer 
V.  National  Bank.  9  Utah,  215;  North.  Pac.  R.  R.  Co.  v.  Hess,  2  Wash. 
St.  3a?;  Kennon  v.  Gilmer,  5  Mont.  257;  FItschen  v.  Thomas,  9  Id.  52. 

247  King  V.  Davis,  34  Cal.  100;  and  see  Knapp  v.  King,  6  Oreg.  243. 

248  Rice  V.  Goodrldge,  9  CoL  237. 

249  People  V.  Hall.  94  Cal.  595. 

250  Enoch  V.  Railway  Co.,  6  Wash.  St  393. 
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recurd.^^^  So  where  the  jury  are  correctly  infitructed  as  to 
the  iipplicability  of  the  evidence  before  them,  it  is  a.  presump- 
tion of  law  that  they  exercised  their  jurisdiction  soundly.** 

§  4689e.  The  same  ^  duty  of  Juxy  to  follow.  The  instruc- 
tions of  the  court  are  the  law  of  the  case,  so  fax  as  the  jurors 
are  concerned,  and  they  are  bound  to  follow  them,  whether  they 
deem  them  correct  or  not.**  The  jury  are  bound  to  accept  all 
the  instructions  of  the  court  as  correct;**  and  they  can  no  more 
be  permitted  to  look  beyond  the  instructions  of  the  court  to 
ascertain  the  law  than  they  would  be  allowed  to  go  outside  of 
the  evidence  to  find  the  facts  of  the  case.** 

§  4680f.  The  same  —  error,  when  cured.  Error  in  refusing  to 
give  proper  instructions  is  cured  if  the  court  subsequently  give 
an  instruction  covering  the  same  ground.**  So  where  objec- 
tionable features  in  instructions  are  covered  by  other  paragraphs 
stating  the  law  clearly  and  correctly,  the  error  is  cured.*^  But 
the  giving  of  erroneous  instructions  is  not  cured  by  the  giving  of 
others  which  are  inconsistent  therewith,  correctly  stating  the 
law.*« 

§  4690.  Conduct  of  the  Jury.  After  hearing  the  charge,  the 
jury  may  either  decide  in  court  or  retire  for  deliberation.*" 
Should  they  retire  for  deliberation,  the  oflScer  of  the  court,  hav- 
ing first  been  sworn  not  to  communicate  nor  allow  others  to 
communicate  with  them,  conducts  them  to  the  jury  room,  where 
they  deliberate  upon  and  make  up  their  verdict.*^    They  may 

251  Ooffln  V.  Taylor,  16  Orej?.  375. 

»2  People  V.  Rogers,  71  Cal.  565.  Where  conflicting;  charges  are 
given,  one  of  which  is  erroneous,  it  is  to  be  presumed  that  the  Jury 
may  have  followed  that  which  is  erroneous.  People  v.  Hancock,  7 
Vtn\u  180;  People  v.  Berlin,  10  id.  39. 

2M  Lind  V.  Class.  88  Cal.  6;  Loveland  v.  Gardner,  79  id.  317. 

264  Sappenfield  v.  RaUroad  Co.,  91  Cal.  48. 

266  Emerson  v.  Santa  Clara  County,  40  Cal.  543. 

266  Manning  v.  Dallas,  73  Oal.  420. 

287  Cameron  v.  Union  Trunk  Line,  10  Wash.  St  507. 

268  Sappenfield  v.  Railroad  Co.,  91  Cal.  48;  MHler  v.  Vermurle,  7 
Wash.  St.  386. 

269  Oal.  Code  Civ.  Pro.,  §  610. 

2«o  There  is  no  provision  In  the  Code  requiring  the  court  to  ad- 
minister a  special  oath  to  the  officer  taking  charge  of  the  jury  upon 
its  retirement  for  deliberation,  and  it  is  in  the  discretion  of  the 
court  to  administer  a  special  oath  or  not.    The  Code  contemplates 
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take  witli  them  all  papers  which  haye  been  leceiyed  aa  endence 
in  the  cause,  except  depoBitions,  or  copies  of  such  papers  as 
ought  not,  LQ  the  opinion  of  the  court>  to  be  taken  from  the 
person  having  them  in  possession;  and  they  may  also  take  with 
them  notes  of  the  testimony  or  other  proceedings  of  the  trial 
taken  by  themselves,  or  any  of  them,  but  none  taken  by  any 
other  persons.*^  They  may  come  into  court  for  information 
upon  the  testimony,  in  case  of  a  disagreement  between  them  as 
to  any  part  of  the  testimony,  or  if  they  desire  to  be  informed  of 
any  point  of  law  arising  in  the  cause.  Upon  their  being 
brought  into  court,  the  information  required  must  be  given  in 
the  presence  of  or  after  notice  to  the  parties  or  counsel.^***  If 
the  court  reads  to  the  jury  all  the  instructions  for  which  they 
ask,  it  is  sufficient  All  the  instructions  need  not  be  read 
again.**  The  judge  may  keep  the  jury  together  as  long  as  in 
his  judgment  there  is  any  reasonable  prospect  of  their  being 
able  to  agree.**  But  he  has  no  right  to  threaten  or  intimidate 
them  in  order  to  affect  their  deliberations.**  A  new  trial  will 
not  be  granted  because  the  judge  tells  them,  through  the  sheriff, 
that  if  they  do  not  agree  in  five  minutes  they  must  remain  in 
the  jury  room  all  night.**  It  is  the  province  of  the  jury  to 
determine  from  the  evidence  the  issues  of  fact,  and  their  deci- 
sion is  final.*'    Having  determined  upon  their  verdict,  they  are 

• 

that  the  official  oath  of  the  officer  is  sufficient.  Boreham  v.  Byrne, 
83  Cal.  23. 

281  Cal.  Code  Civ.  Pro.,  §  612;  Rowland  v.  WlUetts,  9  N.  Y.  170; 
Porter  v.  Mount  45  Barb.  422;  see  McLean  v.  Crow,  88  CJaL  644; 
Ck>ckrill  V.  Hall,  76  id.  192.  The  plead Infrs  should  not  be  sent  out 
with  the  Jury.  Spauldlnp  v.  Saltiel,  18  Col.  86.  And  it  is  held  to  be 
bad  practice  to  permit  a  Jury  to  take  a  written  charge  to  the  Jury 
room.    Smith  v.  T^ownsdnlo,  0  Orecr.  78. 

a«C3fel.  Code  Civ.  Pro.,  §  014. 

»8  Russell  V.  Drnnlson.  1.'  (\«i1.  nns. 

aw  Green  v.  Telfair,  11  How.  Pr.  2m. 

MS  Id. 

aw  People  v.  Hujrhcs,  29  Cal.  258. 

267  McCauley  v.  Weller,  12  Cal.  iiOO.  Jurors  are  bonnd  upon  their 
oaths  and  conscienceH  to  act  intellijfently,  not  blindly.  Knif^ht  v. 
Fisher,  15  Col.  176.  The  weipbt  of  the  evidence  and  the  credibility 
of  the  witnesses  are  matters  of  which  the  Jury  are  the  proper  Judges. 
Slmonton  v.  Bohm,  14  Col.  51;  Morey  v.  Harvey,  18  id.  40;  Stone  v. 
Orow,  2  S.  Dak.  525;  Colorado,  etc.,  Railway  Oo.  v.  O'Brien,  16  CoL 
219;  State  v.  Daly,  16  Orej?.  240;  Tibballs  v.  Water  Co.,  10  Wash.  St 
329;  Halley  v.  Folsom,  1  N.  Dale.  325;  Oppenheimer  v.  Railroad  Co., 
9  Ool.  320;  Patterson  v.  Hayden,  17  Oreg.  238;  11  4.m.  St  Bep.  822; 
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brought  into  court  by  the  officer,  and  through  their  foreman 
they  declare  the  same. '  If  it  be  a  sealed  verdict,  it  is  read  by 
the  clerk,  so  that  parties  may  be  distinctly  informed  of  Ha 
purport.**® 

If  after  the  impaneling  a  jury,  and  before  verdict^  a  juror 
becomo  sick  so  as  to  be  unable  to  perform  his  duty,  the  court 
may  order  him  to  be  discharged.  In  -that  case  the  trial  may 
proceed  with  the  other  jurors,  or  another  juror  may  be  swom^ 
and  the  trial  begin  anew,  or  the  jury  may  be  discharged,  and  a 
new  jury  then  or  afterwards  impaneled.^^  In  all  cases  where 
the  jury  are  discharged  or  prevented  from  giving  a  verdict  by 
reason  of  accident  or  other  cause,  during  the  progress  of  the 
trial,  or  after  the  cause  is  submitted  to  them,  the  action  may  be 
again  tried  immediately,  or  at  a  future  time,  as  the  court  may 
direct.^^  The  court  may  receive  a  verdict  or  discharge  a  jury 
on  Sunday  or  a  holiday,  and  on  such  day  may  adjudicate  the 
fact  that  the  jury  can  not  agree.*^^  The  court  must  adjudicate 
this  fact  upon  some  kind  of  evidence,  such  as  their  being  called 
into  court  and  pronouncing  their  inability  to  agree  in  presence 
of  the  court  and  parties.^^  A  final  adjournment  of  the  court 
for  the  term  discharges  the  jury.^^  While  the  jury  are  absent 
the  court  may  adjourn  from  time  to  time  in  respect  to  other 

compare  Denver  Tramway  Co.  v.  Owens,  20  CoL  107.  Where  tbe 
evidence  leaves  a  question  of  fact  In  dispute,  doqbt,  or  uncertainty, 
such  fact  should  be  determined  by  the  jury.  Ranber  v.  Sunback,. 
1  S.  Dak.  268;  and  see  Hartwlg  v.  Lumber  Co..  19  Oreg.  522.  But  a 
Jury  can  not  perform  the  functions  of  appraisers.  Denver,  etc.,  R.  R. 
Co.  V.  Coetes,  1  Col.  App.  336;  compare  Cederberg  v.  Roblson, 
100  Cal.  93. 

268  Blum  V.  Pate,  20  Cal.  70. 

289  Cal.  Code  Civ.  Pro.,  §  615.  Excusing  juror  —  The  rijrht  of  a  party 
to  an  action  to  have  the  cause  tried  by  an  impartial  jury  does  not 
give  him  any  right  to  have  It  tried  by  any  particular  jurors,  and  the 
act  of  the  court  in  excusing  a  juror  does  not  give  an  available  excep- 
tion to  a  party  objecting  thereto,  even  if  such  juror  is  competent  to 
act  in  the  case.  Asevado  v*  Orr.  100  Cal.  294.  Practice  where 
Juror  is  discharged  because  of  sickness.  See  People  v.  Brady.  72 
CaJ.  490;  People  v.  Wong  Ark,  96  id.  125;  People  v.  Stewart,  64  Id. 
60;  State  v.  Hazledahl,  2  N.  Dak.  522. 

270  Oal.  Code  Civ.  Pro.,  §  616. 

271  People  V.  Lightner,  49  Cal.  228;  and  see  People  v.  Soto,  65  i|i. 
621. 

272  People  V.  Cage,  48  Cal.  326;  17  Am.  Dec.  4.36. 

273  Cal.  Code  Civ.  Pro.,  §  617;  see  People  v.  Cmcre.  48  Cal.  326;  17 
Am.  Dec.  436;  Himmelmann  v.  Fltzpatrick,  50  id.  649. 
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business,  but  it  is  nevertheless  open  for  any  purpose  connected 
with  the  case  submitted  to  the  jury  until  a  verdict  is  rendered 
or  the  jury  discharged.^*  The  court  may  direct  the  jury  to 
bring  in  a  sealed  verdict.^'^ 

f  4680a.  View  of  property  or  premises  by  Jury.  When,  in 
the  opinion  of  the  court,  it  is  proper  for  the  jury  to  have  a  vierw 
of  the  property  which  is  the  subject  of  litigation,  or  the  place 
in  which  any  material  fact  occurred^  it  may  order  them  to  be 
conducted,  in  a  body,  under  the  charge  of  an  officer,  to  the 
place,  which  shall  be  shown  to  them  by  some  person  appointed 
by  the  court  for  that  purpose.  While  the  jury  are  thus  absent, 
no  person  other  than  the  person  so  appointed  shall  speak  to 
them  on  any  subject  connected  with  the  trial.^'  It  is  a  matter 
resting  in  the  sound  discretion  of  the  trial  court  to  grant  or 
refuse  a  request  to  have  the  jury  view  the  premises  or  property 
in  litigation.^"  The  jury  having  viewed  the  property  which 
is  the  subject  of  litigation,  may  properly  take  into  consideration 
the  result  of  their  observations  in  connection  with  the  evidence 
in  deliberating  upon  their  verdict.^® 

f  4090b.  Withdrawal  of  case  from  Jury.  Where  the  testi- 
mony is  substantially  conflicting,  but  the  clear  weight  of  the 
evidence  is  with  either  side,  the  court  is  justified  in  taking  the 
decision  of  the  case  from  the  jury.^**  As  a  general  rule,  on  an 
application  to  take  the  case  from  the  jury,  whether  by  motion 
for  a  nonsuit,  or  the  direction  of  a  verdict,  or  by  demurrer  to 
evidence,  the  evidence  of  the  opposite  party  must  be  assumed  to 
be  true,  and  he  is  to  be  given  the  benefit  of  all  legitimate  in- 
ferences therefrom  in  his  favor.*^ 

274  Cal.  Code  Civ.  Pro..  §  617. 

275  Id.;  see  Paige  v.  O'Neal.  12  Cal.  488. 

276  Cal.  Code  Olv.  Pro.,  9  613. 

277  SaJnt  V.  Guerrerlo,  17  Col.  448;  Klepsoh  v.  Donald,  4  Wash. 
St  436;  31  Am.  St  Rep.  930;  BeUingham,  etc.,  R.  R.  Co.  v.  Strand,  4 
Wash.  St  311;  and  see  Keller  v.  Bley,  15  Oreg.  429. 

278  Ormnnd  v.  Mining  Co.,  11  Mont  303. 

27»Gnley  v.  Tranflportatlon  Co.,  7  Wash.  St.  491;  Corning  v.  Troy, 
etc..  Nail  Factory.  44  N.  Y.  577. 

280  Marshall  v.  Manuf.  Co.,  1  S.  Dak.  350;  Walker  v.  ciupple,  54 
Ga,  178;  Maynee  v.  Atwater,  88  Penn.  St  406;  Myers  v.  Dixon,  45 
How.  Pr.  48.  Where  the  facts  show  negligence  on  the  part  of  the 
plaintiff  contributing  to  the  accident,  tho  oasp  may  be  withdrawn 
from  the  jury.  Man  ^.  Morse,  3  Col.  Apn.  .S50:  Brown  v.  Rallraod 
Co.,  22  Minn.  165;  Railroad  Co.  v.  Ryan,  17  Col.  103. 
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i  46900*  Fees  of  Juxy.  A  rule  of  the  Superior  Court  requir- 
lug  a  party  demanding  a  trial  by  jury  to  deposit  the  jury  fees 
witii  tJid  clerk  in  advance  of  the  trial  is  a  res^onable  regulation 
of  the  mode  of  enjoyment  of  the  right  of  trial  by  jury,  and 
is  not  a  denial  or  impairment  of  the  right.  And  such  party, 
upon  refusing  to  comply  with  the  rule,  waives  his  right  to  a 
jury.281  Under  the  California  statute  (act  of  1871-1872,  p. 
188),  trial  jurors  are  entitled  to  per  diem  compensation  only 
when  they  are  in  attendance  upon  the  court,  and  are  not  en- 
titled to  any  compensation  during  the  time  when,  they  are 
excused  by  the  court  from  attendance.^^  The  trial  court  may 
stay  all  proceedings  in  an  action  until  the  party  in  whose  favor 
a  verdict  has  been  rendered  pays  the  fees  of  the  jury  and  the 
reporter.^^ 

f  4691.  AnLendment  of  verdict.  The  court  may  amend  the 
verdict  of  a  jury  when  it  is  defective  in  something  merely  for- 
mal, and  which  has  no  connejction  with  the  merits  of  the  case, 
where  the  amendment  in  no  respect  changes  the  rights  of  the 
parties.^^  The  right  to  correct  does  not  depend  upon  the  judg- 
ment^ and  the  steps  necessary  for  that  purpose  must  be  taken 
in  the  statutory  time.**^  When  the  verdict  is  announced,  if  it 
is  informal  or  insufficient  in  not  covering  the  issue  submitted, 
it  may  be  corrected  under  the  advice  of  the  court,  or  the  jury 
may  be  again  sent  out.^®*  But  error  in  substance  can  not  be 
corrected  by  motion.*'^  If  the  court,  instead  of  having  the 
verdict  corrected  by  the  jury,  attempt  to  correct  it  by  the  judg- 
ment, and  go  beyond  the  verdict,  it  is  error.^^ 

f  4692.  Chance  verdict.  A  verdict  to  which  the  assent  of  any 
of  the  jurors  was  obtained  by  a  resort  to  chance  will  be  set. 

281  Ckmneau  v.  Gels,  73  Cal.  176;  2  Am.  St  Rep.  285. 

282  Jacobs  V.  Elliott,  104  Cal.  318. 

288  Rhodes  V.  Spencer,  68  Cal  199;  see  Freshour  v.  Hihn,  99  Id. 
443. 

284  Perkins  v.  Wilson,  3  Gcd.  139;  Schoolfleld  v.  Bmnton,  20  Col. 
139:  Marine  Sav.  Bank  v.  Young,  5  Wash.   St  394;     Frohner  v. 
Rodf^ers.  2  Mont  179;  Osborne  v.  Morris,  21  Oreg.  367;  see  Morris  . 
V.  Burke,  15  Mont  214;  Truebody  v.  Jacobson,  2  Oal.  269. 

286  Allen  V.  Hill.  16  Cal.  113. 

286  Cal.  Code  Civ.  Pro.,  S  619.    See,  as  to  the  power  of  correctliig  ^' 
mere  technical  errors,  Wells  v.  Cox,  1  Daly,  516. 

287  Brush  V.  Kohn.  9  Bosw.  589. 

288  Rose  V.  Austhill  2  Cal.  183. 
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aside;^^  such  verdicts  being  regarded  in  the  same  light  as 
gambling  verdicta.^^  When  jurors  agree  each  one  to  mark  down 
the  sum  he  thinks  proper  to  find  as  damages,  and  then  to  divide 
the  whole  amount  of  those  sums  by  the  number  of  persons  com- 
posing the  jury^  which  result  shall  be  their  verdict,  a  verdict  thus 
found  is  irregular,  and  will  be  set  aside.^^  But  if  such 
means  be  adopted  without  any  being  bound  thereby,  and  after- 
wards the  jury  agree  upon  such  siun,  the  court  will  not  disturb 
the  verdict.*^  Such  verdict  is  not  a  chance  verdict  within  the 
meaning  of  subdivision  2  of  section  193  of  the  California  Prac- 
tice Act;^^  but  is  vicious,  and  should  be  set  aside  if  the  facts 
were  proved  by  competent  testimony.*** 

§  4693.  Character  and  form  of  verdict.  When  the  party  does 
not  rely  in  his  pleadings  upon  an  estoppel,  but  himself  opens  the 
truth  or  falsehood  of  the  facts  which  he  claiins  that  the  other 
party  is  estopped  to  aver  or  deny,  and  makes  the  truth  of  these 
facta  the  very  issue  which  the  jury  are  called  upon  to  try,  the 
jury  are  bound  to  find  according  to  the  real  truth  of  the  facts 
proved  before  them.***  The  terms  and  expressions  in  the  plead- 
ing will  not  necessarily  give  character  to  or  determine  the  effect 
or  meaning  of  the  verdict.*"*  A  recovery,  if  had,  must  be 
grounded  upon  the  facts  which  are  averred  in  the  complaint, 
and  not  upon  those  which  are  denied.**^  The  verdict  must 
be  confined  to  the  matters  put  in  issue  by  the  pleadings.*®  A 
verdict  need  not  be  entitled  at  all.*^     The  verdict  of  a  jury  in 

289  See  Cal.  Code  Civ.  Pro.,  f  667,  subd.  2;  Donner  v.  Palmer,  23 
Oal.  40. 

290  Wilson  V.  Berryman,  5  Cal.  44;  63  Am.  Dec.  78. 
»i  Wilson  V.  Berrjman,  5  Cal.  45;  63  Am.  Dec.  78. 
aw  Id. 

»«  Code  Olv.  Pro..  §  657;  Boyoe  v.  Cal.  Stajce  Co..  25  Cal.  460. 

»4  Turner  v.  Tuolumne  Co.  Wat.  Co.,  25  Cal.  3©7.  Chance  verdict.— 
Upon  this  subject,  see  Dixon  v.  Pluns,  08  Col.  384;  35  Am.  St?  Rep. 
180;  Goodman  v.  Cody,  1  Wash.  Ter.  329;  34  Am.  Rep.  808;  Gordon 
v.  Trevarthen,  13  Mont  387;  40  Am.  St.  Rep.  452;  Improvement 
Co.  V.  Adams,  1  Col.  App.  250;  S  4875,  post. 

295  Anthony  v.  Brayton,  7  IL  I.  52;  see  Cal.  Code  Civ.  Pro.,  §§  1908, 
1962. 

296  McLaughlin  v.  Kelly,  22  Cal.  212. 

297  Gregory  v.  Haworth,  25  Oal.  653.. 

298  Benedict  v.  Bray,  2  Cal.  251;  56  Am.  Dec.  332;  Tniebody  t. 
Jacobson,  2  Cal.  285;  Marquard  v.  Wheeler,  52  Id.  445. 

290  McGarritv  v.  Bylngton,  12  Oal.  426. 
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a  chancery  case  is  only  advisory  to  tlie  chancellor  or  this  court,^^ 
and  may  be  disregarded.'^* 

• 

§  4694.  Claixii  and  delivery,  form  of  verdict  in  actions  for. 

In  actions  lor  the  recovery  ot  specific  personal  property,  if  the 
property  has  not  been  delivered  to  the  plaintilf ,  or  the  defend- 
ant by  his  answer  claims  a  return  thereof,  the  jury,  if  their 
verdict  bean  favor  of  the  plaintiif,  or  if,  being  in  favor  of  the 
defendant,  they  also  find  that  he  is  entitled  to  a  return  thereof, 
shall  find  the  value  of  the  property;  and  may  at  the  same  time 
assess  the  damages,  if  any  are  claimed  in  the  complaint  or 
answer,  which  the  prevailing  party  has  sustained  by  reason  of 
the  taking  or  detention  of  such  property.*®  Where  there  haa 
been  a  nonsuit  in  the  original  action,  these  questions  axe  open 
on  the  trial  of  an  action  on  the  replevin  bond.^' 

§  4606.  Conclusiveness  of  verdict.  The  finding  of  a  jury,  or 
of  the  court  below  acting  as  a  jury,  upon  a  question  of  fact  is 
final  and  conclusive.***  A  verdict  found  on  any  fact  or  title 
distinctly  put  in  issue  is  conclusive  in  another  action  between 
the  same  parties  or  their  privies  in  respect  of  the  same  fact  or 
title;**  but  the  fact  or  title  must  be  material  or  relevant;** 
and  the  court  will  intend  that  the  verdict  settJes  every  question 
of  fact  litigated  upon  the  trial.*"     A  general  rule  has  been 

800  still  V.  Saunders,  8  Cal.  281;  James  v.  Superior  Ct.  78  id.  107; 
Kellogg  V.  Kellogg,  21  Col.  181;  Clavey  v.  Lord,  87  0«1.  413;  McDon- 
ald V.  Thompean,  16  Ool.  13;  and  see  §  4618,  ante.  Where  a  case  is 
tried  by  the  court* without  a  Jury,  the  findings  of  the  court  upon  the 
facts  shall  be  deemed  a  verdict.    Kyle  v.  Rlppy,  19  Oreg.  186, 

801  Goode  V.  Smith,  13  Cal.  8i;  Wingate  v.  Ferris.  50  id.  105;  John- 
son V.  Powers,  65  id.  179;  Sweetzer  v.  Dobbins,  id.  529. 

802  Cal.  Code  Civ.  Pro.,  §  627.  This  section  does  not  apply  to  a 
nonsuit.  Form  and  sufficiency  of  verdict  in  replevin. —  See  Johnson  v. 
Fraser,  2  Idaho,  371;  Blackfoot  Stock  Co.  v.  Delamue,  id.  1017; 
Quinn  v.  Machinery  Co.,  5  Wash.  St.  276;  Cattle  Co.  v.  Shaughter,  6 
Utah.  278;  Smith  v.  Smith,  17  Greg.  444;  Corball  v.  Childers,  17  id. 
528;  Chandler  v.  Colcord,  1  Okl.  260;  Kuhlman  v.  Williams,  Id.  136; 
Stewart  v.  Taylor,  68  Cal.  5;  Ryan  v.  Fitzgerald,  87  Id.  345. 

303  Glnlca  v.  Atwood,  8  Cal.  446. 

804  Perry  v.  Cochran,  1  Cal.  180;  Duff  v.  Fisher,  15  id.  380;  Hurd  v. 
Atkins,  1  Cal.  App.  449;  Woods  v.  Courtney,  16  Oreg.  121. 
306Kldd  V.  Laird,  15  Cal.  161;  76  Am.  Dec.  472. 

806  See,  as  to  presumption  in  favor  of  corroctness  of  verdict,  not 
clearly  designating  Its  precise  Import,  Carppnter  v.  Simmons.  28 
How.  Pr.  12. 

807  Wolf  V.  CTOodhue  Fire  Ins.  Co.,  43  Barb.  400. 
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maintained  that  the  verdict  of  a  jury  is  conclusive  upon  the 
i^uestiou  of  fact  submitted  to  them,  if  there  be  any  evidence  to 
support  it**  A  verdict  is  never  conclusive  upon  immaterial 
or  collateral  issues.**  Where  there  is  such  overwhelming  evi- 
dence against  the  verdict  as  to  justify  the  conclusion  that  it 
was  rendered  under  the  influence  of  passion  or  prejudice,  or 
bias  of  some  kind,  a  new  trial  should  be  granted,  even  though 
there  be  some  conflict'^^ 

f  4696.  Bireotiiifl^  Twdiet  The  Practice  Act  confers  express 
authority  upon  the  courts  below  to  direct  a  special  verdict;^*^ 
and  the  court  must  determine  what  particular  facts  the  jury 
shall  find  specially,  and  neither  party  has  the  right  to  dictate 
terms.'**  And  where  special  issues  are  submitted  to  a  jury,  they 
should  include  ail  questions  of  fact  raised  by  the  pleadings, 
and  should  be  separately  and  distinctly  stated.'*'  In  all  cases 
the  court  may  instruct  the  jury,  if  they  render  a  general  ver- 
dict, to  find  upon  particular  questions  of  facts,  to  be  stated  in 
writing,***  Where  there  is  no  dispute  as  to  facts,  and  the  law 
upon  these  facts  declares  a  transaction  fraudulent,  it  is  not  a 
question  for  the  jury.  The  court  in  such  case  may  direct  the 
jury  how  to  find  or  set  aside  the  verdict,  if  they  find  to  the 
contrary.'** 

SOB  Noonan  v.  Hood,  49  Oal.  294;  Trenor  v.  G.  P.  R.  R.  Ck>.,  60  id. 
)222;  Miller  v.  Lockwood,  82  N.  T.  293;  Hyatt  v.  Trustees  of  Rondout, 
44  Barb.  385;  Fleming  v.  Smith,  id.  554;  Kavanaugh  v.  Beckwith,  id. 
192;  People  v.  Tonvnsend,  37  id.  520;  Cothran  v.  Ck>llins,  29  How.  Pr. 
155;  Decker  v.  Myers,  31  id.  372;  Lewis  v.  Blake,  10  Bosw.  198. 

80S  McDonald  v.  Bear  River  &  Auburn  Water  and  Miningr  Oo.,  15 
Oal.  145.  See  qualification  of  rule  as  regards  verdict  manifestly 
against  evidence.  Suydam  v.  Grand  Street  &  Newtown  R.  R.  Co.. 
41  Barb.  375;  8.  O.,  17  Abb.  Pr.  304;  Greer  v.  Mayor  of  New  York,  1 
Abb.  Pr.  (N.  8.)  206. 

810  Dickey  v.  Davis,  39  Cal.  569;  Mason  v.  Austin,  46  Id.  .S87;  Sher- 
man V.  Mitchell,  id.  579;  see,  generally.  **  New  Trials"  and  "Ap- 
peals," post. 

811  Burritt  V.  Gibson,  3  Gal.  396;  see  §  4705,  post. 

812  American  Co.  v.  Bradford,  27  Cal.  360. 
818  Phoenix  Water  Co.  v.  Fletcher,  23  Oal.  482. 
814  Cal.  Code  Civ.  Pro.,  |  625. 

8i5Chenery  v.  Palmer,  6  Cal.  119;  65  Am.  Dec.  493.  Directing 
verdict.— It  is  proper  for  the  court  to  direct  a  verdict  in  all  cases 
where  there  is  no  disputed  question  of  fact  to  be  submitted  to  the 
Jury.  In  any  case  where  there  Is  no  evidence  to  warrant  an  adverse 
verdict,  and  where  the  court  would  feel  bound  to  set  aside  such 
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I  4697.  Bntry  of  verdict.  Upoa  receiving  a  verdict  an  entry 
must  be  made  by  the  clerk  in  the  minutes  of  the  court,  specify- 
ing the  time  of  trial,  the  names  of  the  jurors  and  witnesses,  and 
setting  out  the  verdict  at  length;  and  where  special  verdict  is 
found,  either  the  judgment  rendered  thereon  or  the  order  reserv- 
ing it  for  argument  or  further  consideration.^^*  That  will  be 
treated  as  the  verdict  which  the  jury  actually  bring  in,  and 
the  court  should  direct  it  to  be  recorded  as  rendered.®*'' 

verdict  If  rendered,  It  is  proper  for  the  court  to  direct  a  verdict  for 
the  party  entitled  thereto.  Arm! Jo  v.  Town  Co.,  3  N.  Mex.  244;  and 
8ee,  also.  Coffin  v.  Hutchinson,  22  Oreg.  554;  Hangelr  v.  Railroad  Go.» 

3  S.  Dak.  395;  Longley  v.  Daly,  1  id.  257;  Peet  v.  Insurance  Co., 
Id.  462;  Martin  v.  Ward,  69  Cal.  129;  Bowman  v.  Bppinger,  1  N.  Dak. 
21.  Where  the  evidence  is  such  that  It  is  clearly  insufficient  to  sup- 
port a  verdict  in  favor  of  the  pai'ty  against  whom  the  direction  Is 
given,  the  instruction  is  proper,  unless  the  circumstances  of  the  case 
indicate  that  upon  another  trial  the  evidence  may  be  materially 
different,  in  which  ease  the  facts  should  be  submitted  to  the  Jury 
in  order  that  a  new  trial  may  be  had;  but,  in  either  case,  the  decision 
of  the  trial  court  will  be  sustained,  unless  it  clearly  appears  that  its 
conclusion  is  wrong  upon  the  facts.  Lacey  v.  Porter,  103  Cal.  597. 
When  verdict  should  be  directed  for  plaintiff.    See  Campbell  v.  Clay, 

4  Col.  App.  551;  Clancy  v.  Reis.  5  Wash.  St.  371.  When  for  defend- 
ant. See  Bassinger  v.  Spangler,  9  CoL  175;  Chivlngton  v.  Col.  Springs 
Co.,  id.  597.  A  court  of  the  United  States  has  authority  to  direct  a 
Jury  to  find  a  venlict  for  a  defendant,  and  it  should  always  do  so 
when  it  will  not  permit  a  verdict  for  the  plaintiff  to  stand.  Alex- 
ander V.  Tenn.,  etc.,  Min.  Co.,  3  N.  Mex.  173.  The  court  may  direct 
the  Jury  to  bring  in  a  sealed  verdict  at  the  opening  of  court  in  case 
of  an  agreement  during  recess  or  adjournment  for  the  day,  but  a 
final  adjournment  for  the  terra,  by  operation  of  law,  discharges  the 
Jury  and  rendere  it  incompetent  to  return  a  verdict.  Anderson  v. 
Hulet,  4  Col.  App.  448;  Cal.  Civ.  Code,  §  194. 

8ie  Cal.  Code  Civ.  Pro..  §  628;  and  see  Von  Schmidt  v.  Widber.  99 
Cal.  515. 

31T  Moody  V.  McDonald,  4  Cal.  297.  The  court  has  no  right  to 
direct  the  Jury  to  find  a  designated  verdict  Smith  v.  Shattuck,  12 
Oreg.  362.  It  can  not.  In  an  action  at  law,  enter  a  verdict  contrary 
to  the  will  of  the  Jury,  or  substitute  its  Judgment  for  theirs  and  as- 
sume the  power  to  decide  issues  of  fact  once  submitted  to  the  Jury, 
or  render  a  Judgment  contrary  to  the  verdict.  Montgomery  v.  Sayre, 
91  Cal.  206.  When  a  verdict  is  rendered  and  recorded  the  Jury  is 
functus  officio.  Prior  to  that  time  the  verdict  Is  in  the  control  of  the 
Jury  in  some  respects,  but  after  those  events  the  province  of  the 
Jury  is  exhausted.  In  re  Thompson,  9  Mont.  381;  Morris  v.  Burkes, 
15  id.  214. 
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S  4608.  Errors  cured.  A  defective  allegation  of  a  fact  may 
be  cured  by  verdict,  but  not  the  absence  of  an  allegation.^^* 
The  failure  to  aver  perfonnance  is  cured  by  verdict **•  So  in  a 
verified  complaint  where  a  special  demand  is  essential,  the  error 
of  a  general  averment  of  demand  is  cured  by  verdict.*^  After 
verdict^  defects  in  substance  in  the  declaration  are  cured  if  the 
issue  joined  be  such  as  necessarily  required  on  the  trial  proof 
of  the  facts  defectively  or  imperfectly  stated  or  omitted;  and 
the  court  will  presume  that  the  facts  showing  the  right  were 
proved.**^  WTiere  the  complaint  contains  the  substantial  aver- 
ments of  a  cause  of  action,  though  defective  in  form  and  cer- 
tainty, the  defect  is  cured  by  verdict.*^ 

S  4690.  General  verdict.  A  general  verdict  is  that  by  which 
a  jury  pronounces  generally  upon  all  or  any  of  the  issues,  either 
in  favor  of  the  plaintiff  or  defendant.®"  In  an  action  for  the 
recovery  of  money  only,  or  specific  real  property,  the  jury,  in 
their  discretion,  may  render  a  general  or  special  verdict®^  A 
general  verdict  will  include  all  parties  who  do  not  answer  sepa- 
rately or  demand  separate  verdicts.'*  Its  effects  will  be  limited 
to  such  issues  as  necessarily  controlled  the  action  of  the  jury.*^ 
In  an  action  to  recover  the  possession  of  land,  the  following 

«8  Hentsch  v.  Porter,  10  Oal.  555. 

819  Happe  V.  Stout,  2  Gal.  460. 

no  Mills  V.  Barney,  22  Cal.  240;  Jones  v.  Block,  30  id.  227. 

821  Stanley  v.  Whipple,  2  McLean,  35;  see  Oarland  v.  Davis,  4 
How.  (U.  S.)  131,  145;  Brent,  Ex'rs  of,  v.  Bank  of  the  Metropolis.  1 
Pet  89. 

822  People  V.  Bains,  23  Cal.  127:  see  Gamer  v.  Marshall,  9  id.  2GS. 
Defective  pleading  aided  or  cured  by  vfrdtVf.— See  School  District  v. 
Ross,  4  Col.  App.  493;  Aiken  v.  Collidge,  12  Orcg.  244;  Wild  v.  Rail- 
road Co.,  21  id.  159;  Harkness  v.  McClain,  8  Utah,  52.  The  verdict 
does  not  supply  any  fact  omitted  from  a  pleading,  but  it  establishes 
every  reasonable  inference  that  can  be  drawn  therefrom.  Weiner 
V.  Lfee  Shing,  12  Oreg.  276.  The  doctrine  that  a  defective  pleading 
may  be  cured  by  verdict  can  have  no  application  where  there  is  an 
entire  absence  of  a  material  allegation.  Richards  v.  Insurance  Co.» 
80  Cal.  505;  and  see  Hazard  Powder  Oo.  v.  Volger,  3  Wyo.  189. 

82S  Cal.  Code  Civ.  Pro.,  §  624. 

834  Id.,  §  625;  see,  also,  Meyers  v.  Hart,  3  Col.  App.  392;  Thomp- 
son V.  Gregor.  11  Ool.  531;  §  4705,  post, 

825  Wlnans  v.  Christy,  4  Cal.  70;  60  Am.  Dec.  597;  Ellis  v.  Jeans.  7 
Id.  409. 

826  Id.;  McDonald  v.  Bear  River  &  Auburn  Water  and  Mining 
€k>L,  15  Oai  145. 
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verdict:  "  We,  the  jury  in  this  caae,  find  a  verdict  in  favor  of 
the  plaintiff  against  the  defendants,  for  the  possession  of  the 
premises  described  in  the  complaint  herein,  and  the  sum  of  one 
hundred  and  sixty-five  dollars  damages,'^  was  held  substan- 
tially a  general  verdict.^^  A  general  verdict  entered  on  counts 
of  which  part  are  bad  is  erroneous.  But  if  the  good  counts  set 
forth  a  sufficient  cause  of  action  it  may  stand.^^ 

S  4700.  How  authenticated.  The  verdict  of  a  jury  is  a  mat- 
ter of  record,  and  copies  thereof  may  be  sufficiently  authen- 
ticated by  the  certificate  of  the  clerk.*" 

I  4701.  Informal  verdict.  Where  the  declaration  in  an  ac- 
tion of  assumpsit  contained  the  following  counts:  1.  On  a 
promissory  note;  2.  Indebitatus  assumpsit  for  the  hire  of  chat- 
tels; 3.  An  account  stated;  4.  Quantum  valebat  for  the  service  of 
chattels;  6.  Work  and  labor,  goods  sold  and  delivered,  and 
money  lent  and  advanced;  6.  Money  had  and  received;  7.  An 
account  stated;  8.  A  special  agreement  for  the  hire  of  chattels; 
and  the  defendant  pleaded:  1.  The  general  issue;  2.  Statute  of 
Limitations;  3.  Payment;  and  the  jury  found  a  verdict  for  "  the 
defendant  upon  the  issue  joined,  as  to  the  within  note  of  four 
hundred  and  fifty-six  dollars,  and  the  within  account; "  this  ver- 
dict, although  informal,  was  sufficient  authority  to  enter  a  gen- 
eral judgment  for  defendant.^*^  When  the  verdict  returned 
by  the  jury  is  informal,  it  is  the  duty  of  thd  court  to  explain  to 
them  its  defects,  and  direct  them  to  put  it  in  proper  form.**^  The 
only  object  of  a  verdict  is  to  express  in  intelligible  language  the 
result  at  which  a  jury  has  arrived,  and  a  verdict  that  the  plain- 
tiffs are  "  entitled  to  the  sum  of  two  thousand  five  hundred  dol' 
lars,"  is  equivalent  to  finding  the  issues  in  favor  of  the  plaintifff 
and  assessing  their  damages  at  that  sum.**^ 

827  Hutton  V.  Reed,  25  Cal.  478;  see  Leeee  v.  Olark,  28  Id.  26. 

828  Fry  V.  Bemiett,  28  N.  Y.  324.  Where  the  plaintiff  sues  on  two 
causes  of  action,  but  produces  no  evidence  to  support  the  second, 
a  general  verdict  for  the  groes  amount  sued  for  can  not  be  sus- 
tained.   Kent  V.  Abeel,  12  Col.  547. 

828  Reynolds  v.  Harris,  8  Cal.  618. 

880  Downey  v.  Hicks,  14  How.  (U.  S.)  240. 

881  People  V.  Dick,  34  Cal.  663. 

832  Mendelsohn  v.  Anaheim  L.  Co.,  40  Cal.  660.  A  verdict  for  the 
recovery  of  money  must  be  certain  as  to  the  amount  Watson  ▼. 
Damon,  54  Cal.  278;  see  Estate  of  CahiU,  74  Id.  52. 
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i  4700.  JoiiLt  Tttdict.  A  jaint  veandict  against  aoawmng 
and  defaulting  defendants  is  conclusive  against  all  when  a  sep- 
arate verdict  has  not  been  demanded.*^  And  if  no  objection  or 
exception  is  taken  to  the  verdict  on  that  ground  in  time  to  afford 
an  apportunity  to  correct  it^  the  defendants  can.  not  afterwards 
object  to  the  jcHat  verdict  and  judgment.^*^ 

S  4703.  Kinlng  claims,  Terdict  in  actions  for.  In  an  action 
to  recover  a  quartz  ledge  when  defendants  deny  plaintiffs'  title 
and  ouster^  and  set  up  title  in  themselves  to  a  part  only  in  the 
ledge,  a  special  verdict  awarding  defendants  that  portion  of  the 
ledge  they  claim,  without  a  general  verdict,  if  accepted  by  plain- 
tiffs, is  a  finding  in  favor  of  defendants,  and  entitles  them  to 
costs.'*  The  words  "  more  or  less^''  contained  in  a  verdict,  give 
all  between  the  notices."* 

f  4704.  Setting  aside  verdict  A  court  may,  of  its  own  mo- 
tion, set  aside  the  verdict  of  a  jury,  when  clearly  and  palpably 
against  the  evidence.**^  A  general  objection  to  the  form  of  a 
verdict,  without  any  specification  of  particular  defects^  will  not 
be  considered.*"  A  verdict  obtained  upon  incompetent  evi- 
dence may  be  set  aside,  but  not  if  the  evidence  were  admitted 
without  objection.*"  In  such  case,  that  which  vitiates  the 
verdict  is  the  error  of  the  court  in  admitting  the  evidence.**® 

S33  Anderson  v.  Parker*  6  Gel.  197;  Ellis  v.  Jeans,  7  Id.  400. 

«M  Hicks  V.  Oaleman,  25  Oal.  122;  85  Am.  Dec.  103;  see  State  v. 
Weeks,  23  Ore^.  3. 

88B  Gonzales  v.  Leon,  31  Cal.  96. 

«M  Id.  Verdict  in  particular  actions  —  In  an  action  of  ejectment,  a 
general  verdict  is  sufficient,  and  will  not  be  disturbed  on  the  ground 
of  the  insufficiency  of  the  evidence,  if  the  evidence  is  substantially 
conflicting.  Joy  v.  McKay,  70  Cal.  445.  If,  in  such  action,  the  plain- 
tiff fail  to  establish  his  right  of  pofisession,  a  general  verdict  for  the 
defendant  is  sufficient  in  form.  Pike  v.  Sutton,  21  Col.  84.  Informal, 
but  sufficient  verdict  in  ejectment.  See  Johnson  v.  Visher,  96  Gal.  310. 
Verdict  in  assumpsit,  agreement  as  to  Issues.  Redmond  v.  Weismann, 
77  Cal.  423.  In  an  action  for  use  and  occupation  a  verdict  assessing 
"  damages  at  ^.060,  and  legal  interest,"  Is  bad  for  uncertainty,  and 
will  not  sustain  a  Judgment  unless  the  words  "  and  legal  Interest," 
be  treated  as  surplusage.  Meeker  v.  Gardella,  1  Wash.  St  139. 
On  the  trial  of  an  information  in  the  nature  of  a  quo  warranto,  the 
respondent  is  entitled  to  a  trial  by  Jury  and  to  a  unanimous  verdict. 
Bradford  v.  Territory,  1  Okl.  366. 

887  Duff  V.  Fisher,  15  Cal.  375. 

888  Ma  honey  v.  Van  Winkle,  21  Cal.  562. 
880  Mcaood  V.  O'Nean,  16  Oal.  392. 

840  Id. 

Vol.  Ill  —  37 
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But  the  admifision  of  improper  evidence  is  no  ground  for  set- 
ting aside  the  verdict  where  no  injury  was  done  thereby  to  the 
party  objecting.***  Where  the  law  declares  certain  facts  con- 
clusive evidence  of  frauds  a  verdict  against  such  conclusion  will 
be  set  aside;  but  where  the  facts  are  declared  merely  presump- 
tive, it  is  otherwise.**^  The  amendment  of  1862  to  section  1193 
of  the  California  Practice  Act,  allowing  tlie  affidavits  of  jurors 
to  be  received  to  impeach  their  own  verdict,  relates  merely  to 
the  remedy,  and  governs  in  all  applications  for,  new  trial  made 
after  its  passage.***  Such  affidavits  are  not  allowed  unless  it  be 
a  chance  verdict  which  is  impeached.***  A  verdict  w^as  set  aside 
on  the  ground  of  misconduct  on  the  part  of  the  officer  in 
charge.***^  The  affidavits  of  the  jurymen  who  rendered  a  ver- 
dict, that  they  misunderstood  its  eflEect,  can  not  be  received  to 
impeach  or  defeat  it,*** 

I  4704a.  The  aame — oontlnned.  A  verdict  so  clearly  against 
an  overwhelming  weight  of  testimony  that,  if  not  willfully 
wrong,  it  could  have  resulted  only  from  misapprehension  or  mis- 
take of  law,  should  be  set  aside.**^  A  verdict  unsupported  by 
evidence  must  be  set  aside.***  So  of  a  verdict  that  must  have 
been  the  result  of  prejudice,  mistake,  or  bias,***  But  a  verdict 
will  not  be  set  aside  if  the  evidence  substantially  supports  it. 
The  verdict  must  be  plainly  wrong  and  manifestly  i^gainpt  the 
weight  of  the  evidence.**®  If  there  is  a  substantial  conffict  in  the 
evidence,  a  verdict  will  not  be  disturbed.**^    And  the  refusal  of 

wi  Priest  V.  Union  Oanal  Co..  6  Cal.  170. 

M2Id. 

M8  Donner  v.  Palmer,  23  Cal.  40. 

M4  Turner  v.  Yuba  Water  &  Mining  Co.,  25  CaL  397;  Boyce  v.  Stage 
Co..  id.  460;  see  I  4692,  ante. 
84B  Thomaa  v.  Chapman.  45  Barb.  98;  see  "  New  Trial.** 
846  Polhemus  v.  Helman.  50  Cal.  438. 
W7  Lawrence  v.  Weir,  3  Col.  App.  401. 

848  Oronk  v.  Railroad  Co.,  3  S.  Dak.  93. 

849  Denver,  etc..  IL  R.  Co.  v.  De  Graff,  2  Col.  App.  43;  Caldwell  v. 
Wllley,  16  Col.  169;  Hookaday  v.  Goodwin.  1  Col.  App.  90. 

880  People  V.  Swasey,  6  Utah,  93;  Hopkins  t.  Ogden  City.  5  Id.  390; 
Burden  v.  Crop.  7  Wash.  St.  19a 

851  Clanton  v.  Coward,  67  Cal.  373;  Declez  t.  Save.  71  Id.  552; 
Krank  v.  Murray,  7  Mont.  4;  Montana  Railway  Co.  v.  Warren,  6  Id. 
275;  Beck  v.  Beck.  Id.  285;  Plelke  v.  Railroad  Co.,  6  Dak.  444; 
Halley  v.  Folsom,  1  N.  Dak.  325;  Nat.  Refining  Co.  v.  Miller.  1  S. 
Dak.  548;  Jeansch  v.  Levels,  Id.  609;  Smith  v.  Railroad  Co..  !>  Utah, 
141;  Paget  Sour''    «!tc,  B.  B.  Co.  v.  Ingersoll,  4  Wash.  St.  675; 


291  TBIAL  BY  JCBY.  §§  4704b,  4705 

41  trial  court  to  set  aside  the  verdict  of  a  jury  and  grant  a  new 
trial  is  an  exercise  of  discretion,  not  to  be  reviewed  by  an  ap- 
pellate court,  unless  it  can  be  shown  there  has  been  an  abuse 
of  discretion,  or  unless  there  be  a  great  preponderance  of  evi- 
dence against  the  verdict.** 

S  47Mb.  Impeachment  of  veordlct  by  oaths  of  Joron.  Affidavits 
of  jurors  will  not  be  received  to  impeach  their  verdicts,  unless 
authorized  by  statute,  and  only  then  upon  the  grounds,  and  in 
the  manner,  permitted  by  the  statute.**^*  Under  section  65«, 
California  Code  of  Civil  Procedure,  such  affidavits  can  only  be 
resorted  to  for  the  purpose  of  impeaching  the  verdict,  when  tlie 
verdict  has  been  determined  by  a  resort  to  chance.***  And  an 
affidavit  by  a  juryman  that  the  verdict  was  arrived  at  by  resort- 
ing to  the  determination  of  chance,  and  that  he  was  induced  to 
assent  thereto  in  that  manner,  is  not  conclusive  upon  the  trial 
court,  and  where  the  court  finds  upon  conflicting  evidence,  both 
oral  and  by  affidavit,  that  the  verdict  was  not  a  chance  verdict  its 
action  will  not  be  interfered  with  upon  appeal.*"  Affidavits  of 
jurors  are  not  admissible  to  impeach  their  verdict  on  the  ground 
that  it  is  what  is  known  as  a  "  quotient  verdict."*^ 

I  4706.  Special  Tordiet.  A  special  verdict  is  that  by  which 
the  jury  finds  the  facta  only,  leaving  the  judgment  to  the  court. 
It  shall  present  the  conclusions  of  fact  as  established  by  the 
evidence,  and  not  the  evidence  to  prove  them,  and  those  con- 
clusions of  fact  shall  be  so  presented  that  nothing  shall  remain 

WHliams  v.  Wlshard,  1  Col.  App.  212;  Denver,  etc.,  R.  K.  Co.  v. 
Richards,  2  id.  87;  Kinney  v.  Wood,  10  Col.  270;  Coon  v.  Duckett, 
13  id.  14;  Hurd  t.  BaUway  Co.,  8  Utah,  241;  Aultman  v.  Mills,  9 
Wash.  St.  68;  Holnian  v.  Land,  etc.,  Co.,  20  Col.  7;  Lay  ton  v.  Klrken* 
dall.  id.  236. 

9R2  Page  V.  Rodney,  2  Wash.  Ter.  461 ;  and  see  Beekman  v.  Ham- 
lin, 23  Oreg.  313;  State  v.  Foot  Tou,  24  id.  61;  overrtiling  on  this 
point.  State  v.  Olds,  19  id.  397;  Rhone  v.  Powell,  2Q  Col.  41. 

aw  Murphy  v.  Murphy,  1  8.  Dak.  316;  Gaines  v.  White,  Id.  434; 
Cllne  V.  Bray,  1  Oreg.  89;  Knight  v.  Fisher.  16  Col.  176;  Horner  v. 
Ab#?tract  Co.,  9  Utah,  198. 

3B4  Fredericks  v.  Judah,  73  Oal.  604;  also,  Pawnee,  etc..  Improve- 
ment Co.  V.  Adams,  1  Col.  App.  260;  Richards  v.  Richards,  20  Col. 
303:  Wray  v.  Carpentler,  16  id.  271;  see  I  4704,  ante. 

SMDlyon  V.  Pluns,  101  Cal.  611. 

8B«Ulrick  V.  Trust  Co.,  2  S.  Dak.  286;  and  see  Hunt  v.  BHiott,  77 
Crl.  588;  compare  Dixon  v.  Plnns,  98  id.  384;  36  Am.  St.  Rep.  180; 
Tillage  of  Ponca  v.  Crawford,  23  Neb.  662;  8  Am.  St  Rep.  144. 
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to  th^  court  but  to  draw  the  coaclufiioDs  of  law-^'^  In  all  cases 
other  than  for  the  recovery  of  money  only,  or  specific  real 
property,  the  court  may  direct  the  jury  to  find  a  special  verdict 
in  writing*  upon  all  or  any  of  the  issues,  and  in  all  cases  may 
instruct  them,  if  they  return  a  general  verdict,  to  find  upon 
particular  questions  of  fact,  to  be  stated  in  writing,  and  may 
direct  a  written  finding  thereon.**  Where  a  special  finding  of 
facts  shall  be  inconsistent  with  the  general  verdict,  the  former 
shall  control  the  latter,  and  the  court  shall  give  judgment  ac- 
cordingly."* When  the  jury  are  directed  by  the  court  to  find  a 
general  verdict,  and  also  to  make  a  special  finding  of  facts,  and  a 
general  verdict  is  returned  in  favor  of  one  party,  and  the  find- 
ings on  the  special  issues  are  in  favor  of  the  other  party,  the 
court  should  render  judgment  in  accordance  with  the  special 
findings,  if  they  embrace  all  the  issues  raised  in  the  pleadings; 
if  not,  then  judgment  should  be  rendered  on  the  general  ver- 
dict.®^  A  special  verdict  must  find  the  facts  expressly  and 
specially,  and  not  generally  or  impliedly.®*^  And  the  findings 
must  be  distinct,^®^  and  not  equivocal.     Such  verdict  settles  the 

307  Oai.  Code  Civ.  Pro.,  §  624.  Submission  of  special  issues  to  jury.— 
,  See  Smith  v.  Steamship  Ga,  99  Gal.  462;  Eisenhart  v.  Ordean,  3  Col. 
App.  162;  Lufliins  v.  Collins,  2  Idaho.  234;  Wild  v.  Railroad  Co.,  21 
Oreg.  159;  Rohr  v.  Isaacs,  8  id.  451;  Redford  v.  Railroad  Co.,  9  Wash. 
St.  55.  In  an  action  for  the  recovery  of  money  only  it  is  optional 
with  the  court  to  submit  particular  questions  of  fact  to  the  Jury. 
Olmstead  v.  Dauphlny,  104  Cal.  635;  compare  Webb  v.  Railway  Co., 
7  Utah,  17;  Burke  v.  McDonald,  2  Idaho,  646.  Discretion  of  the 
court  as  to  requiring  a  special  verdict  from  the  Jury.  Columbia, 
otc,  R.  R.  Co.  V.  Hawthorne,  3  Wash.  Ter.  353;  Knahtla  v.  Railway 
Co..  21  Greg.  336. 

368  Cal.  Code  Civ.  Pro.,  §  625. 

309  Id.;  Rolfes  v.  Russell,  5  Oreg.  400;  Wllley  v.  Morrow,  1  Wash. 
Ter.  474;  Loewenberg  v.  Rosenthal,  18  Oreg.  178;  Railroad  Go.  v. 
Deasey,  3  Col.  App.  196;  Cox  v.  Delmas,  99  Gal.  104,  124;  Stewart 
V.  Publishing  Co.,  1  Wash.  St.  521;  Bradbury  v.  Improvement  Co.. 
2  Idaho,  221.  The  special  findings  of  a  Jury  are  inconsistent  with 
their  general  verdict  when  the  former,  as  a  matter  of  law,  wiU 
authorize  a  different  Judgment  than  that  which  the  latter  will. 
Loewenberg  v.  Rosenthal,  18  Oreg.  178.  The  findings  of  the  Jury 
on  special  issues  submitted  to  them  are  ineffective  for  any  purpose, 
and  can  not  control  the  general  verdict  unless  they  are  signed  either 
by  the  Jury  or  by  their  foreman.    Oreenberg  v.  Hoff,  80  Cal.  81. 

360  McDermott  v.  Hlgby,  23  Cal.  489. 

3«i  Cal.  Code  Civ.  Pro.,  §  624;  Breeze  v.  Doyle,  19  Cal.  102. 

3fi2  Woodson  V.  McCune,  17  Cal.  298. 
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facto,  and  the  court  by  its  judgment  pronounces  the  conclu- 
sions of  law  upon  the  facts  so  found.^^  And  if  the  party  dis- 
satisfied  fails  to  move  for  a  new  trial,  the  verdict  is  conclusive 
on  the  facts.^®*  The  court,  having  directed  the  jury  to  find 
Ci  special  verdict  upon  questions  submitted  in  writing  to  their 
consideration,  may  withdraw  any  of  such  questions,  and  instruct 
them  that  they  need  not  answer.  This  is  purely  a  matter  of 
discretion,  over  which  the  court,  on  appeal,  will  not  exercise 
control.** 

S  4706.  V«rdlet  by  stipulatioii.  A  stipulation  that  a  verdict 
should  be  entered  in  favor  of  the  defendant,  saving  to  the  plain- 
tiff the  same  rights  which  he  would  have  had  in  case  a  jury  had 
actually  rendered  a  verdict  for  the  defendant,  should  be  regarded 
in  precisely  the  same  light  as  a  verdict,  and  be  followed  by  the 
same  legal  results.** 

I  4707.  Verdict  mvuaUinmd.  When  the  jury  found  the  only 
issues  involved  in  the  controversy,  an  exception  to  the  verdict, 
that  no  verdict  was  found  upon  the  issue  presented  by  the  plead- 
ings, will  not  be  sustained.**^  Where  there  are  special  and  gen- 
eral counts  in  a  declaration,  and  a  demurrer  is  filed  which 
affects  only  the  special  counts,  and  the  party  goes  to  trial  upon 
the  general  issue  plea  to  the  general  counts  a  verdict  and  judg- 
ment so  obtained  will  not  be  set  aside  because  the  demurrer  was 

W3  Allen  V.  Hill,  16  Cal.  113.  A  special  verdict  Is  not  Invalidated 
because  the  Jury,  in  addition  thereto,  find  a  general  verdict  embody- 
ing a  conclusion  of  law.    Smith  v.  Ireland,  4  Utah,  187. 

W4  Garwood  v.  Simpson,  8  Cal.  101;  Duff  v.  Fisher,  15  Id.  380. 
An  objection  to  the  form  of  a  special  verdict  must  be  taken  before 
the  verdict  is  received  and  recorded,  otherwise  the  objection  will 
not  be  considered  on  appeal.  Water  Co.  v.  Richardson,  72  Cal.  598. 
A  judgment  for  the  plaintiff  will  not  be  modified  upon  appeal  so 
as  to  conform  to  a  special  verdict  in  his  favor,  If  such  special  ver- 
dict Is  not  supported  by  the  complaint,  and  the  proper  judgment 
was  entered  In  conformity  to  the  cause  of  action  stated  in  the  com- 
plaint Kullmann  v.  Greenbaum,  84  Cal.  98.  Where  a  special  ver- 
dict of  a  jury  is  adopted  In  an  equity  case  by  the  court  it  takes  the 
place  of,  and  is  equivalent  to,  findings  by  the  court.  And  In  order 
to  show  such  an  adoption  It  is  not  necessary  that  the  word  "  adopt  *• 
should  be  used,  but  it  Is  suf&cient  If  It  appears  in  any  way.  Morrison 
T.  Stone,  103  Cal.  94. 

««  Taylor  v.  Ketchum,  5  Robt  507;  S.  O.,  36  How.  Pr.  296. 

«w  Sunol  V.  Hepburn,  1  Cal.  258. 

a«7  Burrltt  v.  Gibson,  3  Cal.  396. 
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undiepoaed  ol.^  Objectian  can  not  be  taken  on  a  writ  of  error 
that  the  verdict  in  a  trial  where  there  were  several  issues  waa 
that  the  jury  found  the  "  issue  "  for  the  plaintiff.**^ 

«  4708.  Declaring  Terdict.  When  the  jury  have  agreed  upon 
their  verdict,  they  must  be  conducted  into  court,  their  names 
called  by  the  clerk,  and  the  verdict  rendered  by  their  foreman. 
The  verdict  must  be  in  writing,  signed  by  the  foreman*,  and 
must  be  read  by  the  clerk  to  the  jury,  and  the  inquiry  made 
whether  it  is  their  verdict;  if  any  juror  disagrees,  they  must  be 
sent  out  again;  but  if  no  disagreement  be  expressed,  and  neither 
party  require  the  jury  to  be  polled,  the  verdict  is  complete  and 
the  jury  discharged  from  the  case.  Either  party  may  require 
the  jury  to  be  polled,  which  is  done  by  the  court  or  clerk  asking 
each  juror  if  it  is  his  verdict;  if  any  one  answer  in  the  negative, 
the  jury  must  again  be  sent  o\3X?^^  Upon  the  rendition  of  the 
verdict,  the  court  orders  judgment  to  be  entered  up  accordingly. 

§  4706a.  Validity  anil  construction  of  verdict. —  g^enerally.  As 
a  general  rule  a  party  can  not  complain  of  an  error  which  is  prac- 
tically beneficial  to  him.  And  a  verdict  will  not  be  set  aside  for 
an  error  which  is  in  favor  of  the  party  excepting  to  it.*^*  Dam- 
ages are  not  the  prime  object  in  an  action  of  claim  and  delivery, 
and  a  general  verdict  for  the  plaintiff  in  such  action  will  not  be 
set  aside  because  the  jury  did  not  find  damages.*''^  And  ir- 
regularity of  a  verdict  in  such  action  in  failing  to  find  all  the 
facts  it  should  have  done  will  not,  under  Montana  gtatutes,  in- 
validate the  verdict.®^'  Where  the  verdict  states  the  facts  fully 
and  definitelv  in  reference  to  all  mattera  at  issue  between  the 
p€ui:ies,  it  will  not  be  disturbed,  even  in  an  action  for  the  re- 
covery of  money,  on  the  grocmjd  that  it  does  not  state  the 
amount  of  the  recovery.*^*  So  where  the  answer  admitted  the 
indebtedness  and  amount  thereof,  and  the  only  denial  was  that 
the  debt  was  not  vet  due.^^    A  verdict  will  not  be  disturbed  for 

888  Townsend  v.  Jemison,  7  How.  (U.  S.)  706. 
8«9  Laber  v.  Cooper,  7  WaU.  565. 

870  Cal.  Code  Civ.  Pro.,  §  618.  If  there  should  be  any  good  reason, 
the  jury  should  be  polled.    Hlndry  v.  Williams,  ^  Ool.  371. 

871  Gaines  v.  White,  1  S.  Dak.  434. 

8T2Id. 

8t8  Miles  V.  Edsall,  7  Mont.  185. 

874  Knight  V.  Fisher,  15  Col.  176. 

875  Josephi  V.  Clothing  Co.,  13  Mont  196. 
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an  improper  remark  of  the  trial  judge^  unless  it  ia  reafionably 
certain  that  the  interests  of  the  complaining  party  were  pre- 
judiced therebj.*^^  A  verdict  can  not  be  attacked  on  the 
ground  that  it  is  not  supported  by  the  eyidence,  when  the  record 
contains  no  specifications  of  the  particulars  in  which  the  evi- 
dence is  insufficient  to  sustain  it.""  The  objeCtioiL  must  be 
stated  with  so  much  of  the  evidence  or  other  matter  as  is  neces- 
sary to  explain  it,  so  that  the  opposite  party  may  be  fully  advised 
of  the  defects  in  his  evidence.*^  In  determiniag  the  correct- 
ness of  a  verdict,  weight  should  be  given  the  fact  that  on  two 
previous  trials  the  finding  had  been  the  same.*^  That  a  ver- 
dict includes  the  value  of  property  not  declared  for  in  the  com- 
plaint is  wholly  immaterial  where  the  plaintiff  permits  to  be 
taken  from  the  verdict  a  sum  largely  in  excess  of  the  value  of 
such  properiy."^  A  verdict  can  not  be  said  to  be  against  law, 
as  contrury  to  the  instructions  of  the  court,  because  inconsistent 
with  the  facts  as  maintained  by  one  party,  if  the  jury  might, 
upon  the  evidence,  have  decided  the  question  of  fact  contrary 
to  such  party,  and  consistently  with  the  instructions.^^  Where 
the  court,  upon  hearing  evidence  after  a  jury  has  passed  upon 
some  of  the  vital  issues,  makes  findings  upon  all  of  the  issues, 
contrary  to  the  verdict,  such  action  is  in  effect  a  setting  aside 
and  vacating  of  the  verdict,  and  it  is  the  duty  of  the  court  to 
order  a  new  trial  by  jury,  <.nd  it  haa  no  power  to  proceed  to 
determine  the  cause  without  a  jury*®*  Verdicts  are  to  have  a 
reasonable  intendment,  and  to  receive  a  reasonable  construction. 
Courts  always  disregard  verbal  inaccuracies  in  a  general  verdict, 
and  will  give  judgment  thereon  if  the  facts  found  are  sufficient, 
and  the  meaning  is  sufficiently  clear."^  It  must  be  intended  that 
the  verdict  is  as  comprehensive  as  the  issues,  and  concludes 
every  question  of  fact  at  issue.**    A  verdict  is  good  if  the  title 

87«  Hill  V.  Corcoran,  16  Col.  270. 
STTAlpers  v.  Schammel,  75  Clal.  690. 
878  Holeomb  v.  Keliher«  3  S.  Dak.  497. 
87»  Todd  V.  Demeree,  15  Cd.  88. 

880  Perkins  v.  Marrs,  15  Col.  262.  Reducing  amount  of  verdict 
8(«  Patrick,  etc.,  Co.  v.  Skoman,  1  CoL  App.  323;  Phelps  v.  Cogs- 
well, 70  Cal.  201. 

881  Northern  Railway  Cb.  v.  Jordan,  87  Cal.  23. 

882  Montgomery  v.  Sayre,  91  Cal.  206. 

888  Thayer  v.  Burger,  100  Ind.  262;  Trust  Co.  v.  Bevllle,  Id.  309; 
JeanRoh  v.  Lewis.  1  S.  Dak.  609. 
884  Hall  V.  Zeller,  17  Or^g.  38;L 
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sufficiently  identifies  the  cause  in  which,  it  is  rendered,  and  the 
findings  of  the  matter  submitted  in  issue  may  be  ascertained  and 
clearly  understood  from  the  wording  of  it.^^  And  a  party  will 
not  be  heard  to  object  to  a  verdict  for  the  first  time  upon  appeal 
from  the  judgment,  if  it  is  susceptible  of  a  construction  which 
may  have  a  lawful  effect  relevant  to  the  pleadings.^^  A  special 
verdict  upon  various  questions  submitted  to  a  jury  should  be 
read  together,  and  if  the  findings  upon  a  particular  question  be 
doubtful  or  obscure,  reference  may  be  had  to  the  context 
for  the  purpose  of  ascertaining  the  true  meaning.  Findings 
should  be  so  construed  as  to  av<»d  a  contradiction  if  it  can  be 
reasonably  done.*^ 

885  Kelsey  v.  Railway  Co.,  1  S.  Dak.  80. 

888  JobnsoQ  V.  Vlsber,  96  Cal.  aiO. 

887AUiambra,  etc.,  Water  Co.  v.  Richardson,  72  Cal.  5d8. 
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TRIAL  BT  REFEBEE8. 

I  4700.  In  genaraL  A  reference  may  be  ordered,  upon  the 
agreement  of  the  parties^  "filed  with  the  clerk  or  entered  in  the 
minutes:  1.  To  try  any  or  all  of  the  issues  in  an  action  or  pro- 
ceeding, whether  of  fact  or  of  law,  and  to  report  a  finding  and 
judgment  thereon;  2.  To  ascertain  a  fact  necessary  to  enable 
the  court  to  determine  an  action  or  proceeding.^  The  consent 
of  a  party  to  an  order  of  referenoe  must  be  in  writing,  or  en- 
tered on  the  minutes.^  The  court  has  no  power,  when  either  of 
the  parties  object,  to  order  a  reference,  with  directions  to  the 
referee  to  report  a  judgment'  Consent  may  be  given  by  oral 
consent,  in  open  court,  entered  on  the  minutes.*    An  order  of 

1  Gal.  Code  Glv.  Pro.,  «  638;  N.  T.  Code,  |  1011;  Ohio  Code,  §  2S1; 
Laws  of  Oregon,  i  218;  Nevada,  §  184;  Wash.,  If  67,  248;  Idaho, 
I  191 ;  Arizona,  i  184;  2  TIU.  A  Shear.  Pr.  516;  and  see  Faulkner  v. 
Hendy,  108  Cal.  20;  Von  Schmidt  v.  Widber,  00  Id.  515.  Under 
Ckilorado  practice,  a  reference  may  be  ordered  by  the  court  on  the 
stipulation  of  the  parties  to  try  all  issues  of  fact  as  weU  as  of  law, 
and  to  report  findings  and  judgment  thereon.  Sartor  v.  Strassheim, 
8  Col.  185.  The  order  of  reference  should  state  whether  it  was  made 
on  the  agreement  of  parties,  upon  the  application  of  one  party,  or 
on  motion  of  the  court.  Terpenlng  v.  Holton,  9  Col.  306.  An  order 
of  reference  referring  "  the  action  "  to  a  referee,  "  with  the  usual 
powers,"  based  upon  the  consent  of  the  defendant  in  open  court 
that  the  case  be  referred  to  take  the  testimony  and  report,  war- 
rants the  referee  In  making  and  reporting  findings  of  fact  and  con- 
clusions of  law.  Illstad  v.  Anderson,  2  N.  Dak.  167.  The  reference 
of  an  action  for  trial  and  Judgment  does  not  deprive  the  court  of 
power  to  order  its  dismissal  for  want  of  diligence  in  Its  prosecu- 
tion before  the  referee.    SaviUe  v.  Frlsbie  70  Gal.  87. 

s  Smith  V.  Polack,  2  Cal.  92.  This  decision  applies  only  to  cases 
at  common  law.    Smith  v.  Rowe,  4  Cal.  6. 

•  Williams  v.  Benton,  24  Cal.  424;  Hendy  Machine  Works  v.  Con- 
struction Oa,  99  id.  421;  see  Sieber  v.  Frlnk,  7  id.  150. 

4  Bates  V.  Vlscher,  2  Gal.  355-;  People  v.  MvGlnnls  1  Park.  Cr. 
387;  Keator  v.  Ulster  Plank-Road  Co..  7  How.  Pr.  41:  Bloore  v. 
Potter,  9  Wend.  480;  Leaycroft  v.  Fowler.  7  How.  Pr.  259;  see  Did- 
dell  V.  DiddeU,  3  Abb.  Pr.  167,  and  note  on  page  171. 
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court  is  necessary  to  constitute  a  reference^  and  no  reference  is 
good^  BB  svLch,  without  an  order.^  In  Caliiomia^  the  whole  issue 
in  divorce  cases  can  not  be  referred  even  by  stipulation  of  par- 
ties. The  referee,  in  such  cases^  is  but  a  master  to  take  testi- 
mony.® In  New  York,  after  issue  joined,  the  parties  have  an 
absolute  right  to  a  reference  of  all  the  issues,  and  the  proper 
order  to  be  procured  is  an  order  to  hear  and  determine  the  issues. 
It  is  only  in  cases  whern  no  issue  is  joined,  or  where  some  inter^ 
locutory  question  is  involved  that  a  reference  in  a  divorce  case 
simply  to  take  and  report  evidence  is  allowable."^  The  order  of 
reference  can  not  go  beyond  the  pleaxiings;^  and  must  conform 
to  the  stipulation.®  Where  a  cause  has  been  referred  by  stipula- 
tion of  the  parties  to  take  evidence  and  report  a  judgment,  and 
the  referee  reports  a  judgment  which  is  entered,  and  the  court 
subsequently  grants  a  new  trial,  it  can  not  again  refer  the  case 
to  the  same  or  another  referee  without  a  new  consent.^® 

f  4710.  Gompulflory  reference.  When  the  parties  do  not  con- 
sent the  court  may,  upon  the  application  of  either  or  of  its  own 
motion  direct  a  reference  in  the  following  cases:  1.  When  the 
trial  of  an  issue  of  fact  requires  the  examination  of  a  long 
account  on  either  side;  in  which  case  the  referees  may  be  directed 
to  hear  and  decide  the  whole  issue,  or  report  upon  any  specific 
question  of  fact  involved  therein;  2.  When  the  taking  of  an 
account  is  necessary  for  the  information  of  the  court  before  judg- 
ment or  for  carrying  a  judgment  or  order  into  effect;  3.  When  a 
question  of  fact  other  than  upon  the  pleadings  arises,  upon 
motion  or  otherwise,  in  any  stage  erf  the  action;  4.  When  it  is 
necefisary  for  the  information  of  the  court  in  a  special  pro- 
ceeding."   A  compulsory  reference  of  an  action  as  involving  a 

s  Heslep  V.  San  Francisco,  4  Cal.  4;  Bonner  v.  McPhall,  31  Barb. 
106. 

e  Baker  v.  Baker,  10  Cal.  527;  Oal.  Civil  Code.  {  130. 

7  Sullivan  v.  Sullivan,  52  How.  Pr.  453.  This  decision  was  under 
the  former  New  York  Code;  now,  by  section  1012  of  the  present 
New  York  Code,  the  court  may,  in  its  discretion,  grant  or  refuse  a 
reference;  and  where  a  reference  is  granted,  the  court  must  desig- 
nate the  referee. 

«  Branger  v.  Chevalier,  9  OaL  361. 

9  Haner  v.  Bliss,  7  How.  Pr.  246;  see,  also,  Scudder  v.  Snow,  29 
id.  95. 

10  Daverkosen  v.  Kelley,  43  Cal.  477. 

11  Cal.  Code  Civ.  Pro.,  §  639;  see  N.  Y.  Code,  «§  1013-1015;  Nevada. 
%  185;  Oregon,  i  219;  McDonald  v.  Mortgage  Co.,  17  Oreg.  626.    AM 
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long  account  can  be  ordered  where  the  accounts  to  be  examined 
are  the  inunediate  object  of  the  suit  or  the  ground  of  the  defeuse. 
They  must  be  directly,  and  not  incidentally  and  collaterally^ 
inyolved.^'  In  an  action  requiring  the  examination  of  a  long 
account  on  the  trial  of  an  issue  of  fact  a  compulsory  order  of  ref- 
erence ifl  proper,  notwithstanding  the  complaint  may  contain 
allegations  of  fraud,  which  constitute  ground  for  the  arrest  of 
the  defendant,  and  he  has  been  arrested  thereon."  When  the 
court  has  decided  the  principles  upon  which  an  account  should 
be  taken  and  settled  it  is  the  duty  of  the  referee  to  take  the  ac- 
count in  pursuance  of  the  principles  thus  settled;  it  is  not  com- 
petent for  him  to  review  the  action  of  the  court.^'*  If  a  collateral 
matter  not  raised  by  the  pleadings  be  sent  to  a  referee  under  the 
second  and  third  sections  of  the  California  Code  of  Civil  Pro- 
cedure, section  639,  a  motion  for  new  trial  is  not  necessary  to 
bring  the  action  of  the  referee  before  the  court  for  review.  The 
finding  of  the  referee  in  such  case  does  not  take  the  place  of  a 
special  verdict  and  is  not  binding  on  the  court  until  adopted 
by  it « 

An  account  is  a  statement  of  commercial  or  pecuniary  trans- 
actions between  parties,  occurring  at  various  times.**  Bill  of 
articles  delivered  at  one  time  is  not  an  account;*^  nor  a  smgU 
bill  of  lading  containing  items;**  nor  numerous  items  of  dam- 
age ;'•  nor  of  articles  lost  in  an  action  upon  an  insurance  pol- 
icy;** nor  claim  for  numerous  articles  under  a  single  obliga- 
te reference  where  Judgment  Is  taken  upon  failure  to  answer,  see 
Oal.  Code  Civ.  Pro.,  I  585,  subd.  2;  Judgment  for  defendant  upon  an 
iaaue  of  law.  Id.,  §  636. 

IS  Kain  V.  Delano,  11  Abb.  Pr.  (N.  S.)  29. 

is  Atocha  V.  Garcia,  15  Abb.  Pr.  303;  S.  C,  24  How.  Pr.  186.  Refer- 
ence where  the  ezaminatl<m  of  a  long  account  is  involved.  See 
Trlbon  v.  Strowbridge,  7  Oreg.  156;  McDonald  v.  Mortgage  Co.,  17 
Id.  626;  Templeton  v.  Linn  County,  f%2  id.  328;  Deane  v.  Bridge  Go., 
Id.  169. 

14  Smith  V.  Walker,  38  Oal.  385;  99  Am.  Dec.  415. 
i«  Harrifl  v.  S.  F.  S.  R.  Co.,  41  Cal.  393. 

15  Freeman  v.  Atlantic  Mutual  Ins.  Co.,  13  Abb.  Pr.  124. 
"Swift  V.   Wells,  2  How.    Pr.   79;   Miller   v.    Hooker,   id.   171; 

Stewart  v.  EHwele,  3  Code  R.  139;  see  §  618,  ante. 

18  Miller  V.  Hooker,  2  How.  Pr.  171. 

i»  Dewey  v.  Field,  13  How.  Pr.  437;  McCuUough  v.  Brodie,  id. 
346:  Sharp  v.  Mayor  of  New  Tork,  9  Abb.  Pr.  426;  S.  C,  18  How. 
Pr.  213. 

»  Freeman  v.  Atlantic,  etc.,  Ins.  Co.,  13  Abb.  Pr.  124;  but  to  the 
contrary,  Fee  I^ewls  v.  Ir%'ing  Fire  Ins.  Co.,  15  id.  303. 
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tion.^^  When  the  taking  of  an  acc^ount  is  required,  it  ia  in  the 
discretion  of  the  court  to  take  the  account,  or  to  refer  it  to 
a  commissioner  or  referee.^  In  an  action  at  law,  the  necessity 
of  taking  a  long  account  will  not  authorize  the  court  to  refer 
the  case  without  the  consent  of  parties.^  It  can  not  be  or- 
dered merely  on  the  ground  that  if  plaintiff  recovers  judgment 
such  examination  will  become  necessary;^  though  such  account 
may  be  taken  before  main  issues  are  tried  by  a  jury,  reserving 
those  issues  for  such  trial.^  In  on  action  for  balance  of  ac- 
count, the  defense  was  payment  by  a  promissory  note;  replica- 
tion, that  plaintiff  was  induced  to  receive  the  note  by  fraudu- 
lent representations;  it  was  held  that  the  case  was  not  referable 
without  written  consent  of  both  parties.^  And  in  an  action  to 
dissolve  a  partnership,  the  court  may  order  a  reference  for  the 
trial  of  all  the  issues  of  fact  relating  to  the  condition  of  the 
partnership  accounts;  but  it  has  no  power,  if  objection  is  made, 
to  order  a  reference  of  any  other  issue,  or  to  direct  referees  to 
report  a  judgment;^^  and  an  averment  in  the  answer  that  the 
accounts  had  been  adjusted,  and  that  the  parties  had  '*  not  taken 
any  new  contracts  since,*'  is  held  not  suflBcient  to  prevent  a 
reference.^  On  an  application  for  the  protection  of  an  at- 
torney's lien,  the  court  has  power  to  refer  the  question  without 
consent."    In  actions  other  than  those  arising  upon  contract 

31  y&n  Rensselaer  v.  Jewett,  6  H1U»  373;  41  Am.  Dec.  750. 

23  Hidden  v.  Jordan,  28  Cal.  301.  A  reference  may  be  ordered  In 
any  equity  suit,  where  either  party  alleges  facts  showing  an  ac- 
counting to  be  necessary.  Jones  v.  Gardner,  57  Oal.  641.  When  the 
court  itself  takes  or  states  the  account,  a  refusal  to  order  a  refer- 
ence for  such  purpose  Is  not  erroneous.  Emery  v.  Mason,  75  Oal. 
'222. 

28  Grim  v.  Norris*  19  CJal.  140;  79  Am.  Dec.  206. 

24  Cameron  v.  Freeman,  10  Abb.  Pr.  333;  S.  C.  18  How.  Pr.  310; 
Keeler  v.  Poughkeepsle,  etc.,  Co.,  10  id.  11. 

25  Bowman  v.  Sheldon,  1  Duer,  607. 

26  Seaman  v.  Marlanl,  1  Oal.  336. 

27  Williams  V.  Benton  24  Cal.  425. 

28  Kennedy  v.  Shllton,  1  Hilt  546;  a  a  (note  to  Pratt  v.  Stiles), 
9  Abb.  Pr.  157. 

29  Ackerman  v.  Ackerman,  14  Abb.  Pr.  229;  but  compare  Fox  v. 
Fox,  24  How.  Pr.  409;  see  Hale  v.  Swinburne,  17  Abb.  N.  C.  .38.^. 
The  action  of  the  trial  court  In  making  an  order  of  reference  with- 
out the  consent  of  the  parties.  In  a  case  where  such  consent  Is  re- 
quired, will  not  be  reviewed  by  the  appellate  court  In  the  absence 
of  an  exception  thereto  by  the  party  complaining  of  such  ruling. 
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for  the  recovery  of  money  or  damages  only,  if  no  answer  has 
been  filed  after  default  entered,  if  the  taking  of  an  account  or 
the  proof  of  any  fact  is  necessary  to  enable  the  court  to  give 
judgment,  or  to  carry  the  judgment  into  effect,  the  court  may 
take  the  account  or  hear  the  proof,  or  may,  in  its  discreticHi, 
order  a  reference  for  that  purpose.^ 

I  4711.  Affidavit  for  order  of  referviicew 

Form  No,  1133, 

[Title.] 
[Vbntje.] 
A.  B.,  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  the  plaintiff  in  the  above-entitled  action. 

II.  That  said  action  is  brought  to  obtain  a  dissolution  of  the 
copartnership  heretofore  and  now  existing  between  plaintiff  and 
defendant,  and  for  an  accounting  and  settlement  of  the  affairs 
of  said  copartnership  [or  otherwise  state  the  nature  of  the 
action]. 

III.  That  issue  was  joined  in  said  cause  on  the  

<iay  of ,  18. .,  on  which  day  the  defendant  filed 

his  answer  therein  [state  substance  of  the  answer,  if  necessary, 
to  &how  that  the  taking  of  an  account  is  required]. 

IV.  That  the  examination  of  a  long  account,  to-wit,  the 
accounts  of  the  business  transactions  of  said  copartnership, 
is  necessary  to  a  complete  determination  of  the  rights  of  the 
parties  hereto  [or  otherwise  show  that  the  examination  of  an 
account  is  necessary  on  either  side]. 

[JUHAT.]  [SlGNATXTBB.]*^ 

I  4712.  Order  of  reference. 

Form  No.  1134. 

[Title.] 
The  motion  for  an  order  of  reference  in  this  cause,  coming 
on  this  day  to  be  heard  on  the  affidavit  of  A.  B.,  and  the 
papers,  pleadings,  and  records  in  said  cause,  and  after  hearing 
E.  P.,  of  counsel  for  the  plaintiff,  in  favor  of  said  motion,  and 
O.  H.  in  opposition  thereto;  it  appearing  to  the  court  that  an 
examination  of  a  long  account  is  necessary  to  a  complete  deter- 
mination of  the  rights  of  the  parties: 

Shnin  V.  Peterson,  09  ObL  486;  and  see  Hendy  Machine  Works  ▼• 
Construction  Co.,  Id.  421. 

»>  Cfll.  Code  Civ.  Pro.,  fi  585,  subd.  2:  Nevada,  f  125,  subd.  2. 

SI  Notice  of  motion  should  be  given  In  the  usual  form. 
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It  is  hereby  ordered  that  this  cause  be  and  the  same  is  hereby 
referred  to  P.  B.,  Esq.,  to  examine  the  accounts  of  the  copart- 
nership heretofore  existing  between  plaintilf  and  defendant, 
and  report  to  the  court  the  present  state  of  the  business  of  said 
copartnership  in  a  summarized  form,  with  the  yalue  of  its  as- 
sets and  liabilities,  and  the  accounts  of  each  of  said  copartners 
v'ith  the  said  firm. 

[Date.]  [Signatuke.] 

I  4718.  Order     of     reference  —  practice     thereon  —  affidavit. 

The  motion  must  be  made  on  affidavit  showing  that  issue  is 
joined.^  The  affidavit  should  be  made  by  the  party  himself, 
or  show  sufficient  excuse  for  his  not  doing  so.** 

§  4714.  Confession  of  Judgment.  A  reference  with  directions 
to  the  referee  tx)  take  proofs  concerning  the  confession  of  a  judg- 
ment by  the  defendant,  and  the  judgment-roll  in  the  case,  and 
whether  the  same  was  filed  in  the  clerk's  office,  and  to  report 
the  testimony,  with  a  finding  of  facts  and  a  judgment,  does  not 
submit  to  a  reference  the  question  as  to  what  amount,  if  any, 
is  still  unpaid  on  the  judgment.^ 

§  4715.  Equity  cases.  In  an  equity  case  where  the  trial  of  an 
issue  of  fact  involved  requires  the  examination  of  a  long  ac- 
count the  court  may  order  a  reference  with  directions  to  re- 
port upon  the  account,  or  any  ieeue  of  fact  involved  in  the 
account.^  Not  onlv  must  there  be  an  account,  but  it  must  be 
a  long  one;  four  items,  nor  yet  seven,  will  not  constitute  such 
an  account.^ 

§  4716.  I>atie8  of  referees.  It  is  the  duty  of  a  referee  to  act 
upon  the  questions  committed  to  him,  and  to  report  whatever 
he  is  required  to  report  by  the  order  under  which  he  acts."  A 
referee  must  keep  as  free  from  outside  influence,  or  the  influ- 

82jansen  v.  Tappen,  3  Cow.  34:  see  liord  v.  Connor,  48  How.  Pr. 
96. 

ssMesick  V.  Smith,  2  How.  Pr.  7;  Ross  v.  Beecher,  Id.  157;  Little 
V.  Bigelow,  Id.  164;  Wood  v.  Crowner,  4  HIU,  548.  Amendment  of 
order  of  reference.    See  United  States  v.  Church,  6  Utah,  15. 

M  Solomon  v.  Majaiire,  29  Oal.  227. 

86  Williams  V.  Benton.  24  Cal.  425. 

M  Parker  v.  Snell,  10  Wend.  577;  Harris  v.  Mead,  16  Abb.  Pr.  257; 
Smith  v.  Brown,  3  How.  Pr.  9. 

37  Hihn  V.  Peck,  30  Cal.  280;  Quincy  v.  Young,  5  Daly,  44. 
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ence  of  the  parties,  as  jurors;'®  and  can  not  be  a  witness  in  a 
proceeding  had  before  him.** 

I  4717.  Motion,  wh«n  made.  The  motion  should  not  be 
made  while  an  issue  of  law  remains  undecided,  which,  if  de- 
cided in  a  particular  way,  would  dispose  of  all  the  issues  of  fact. 
In  short,  it  ought  not  to  be  made  till  the  cause  is  ready  for 
trial,  though  it  may  be  made  immediately  upon  joinder  of 
iflsue^  without  waiting  for  a  possible  amendment  of  course  by 
tlie  adverse  party.^  And  either  party  may  have  order  of  ref- 
erence revoked  or  reconsidered,  if  such  amendment  be  made.^ 
It  ought  to  be  made  before  notice  of  trial. 

f  4718.  ICotion  oppoaad.  When  the  motion  is  opposed,  on 
the  ground  that  difficult  questions  of  law  are  involved,  an  affi- 
davit to  that  effect  should  be  submitted,  showing  what  ques- 
tions are  involved.^  And  questions  of  law  must  be  clearly 
stated.^  It  is  not  a  sufficient  objection  to  a  motion  for  refer- 
ence to  show  that  the  action  was  in  a  previous  trial  left  to  a 
juTy.**^  An  offer  to  admit  upon  the  trial  the  items  of  an  account 
upon  stipulation  will  defeat  the  motion.^ 

I  4719.  Notice  of  motion.  In  general,  a  notice  of  motion  is 
necessary,  though  the  court  may,  upon  its  own  motion,  order  a 
reference  on  the  hearing,  without  any  formal  motion  or  pre- 
vious notice.^ 

I  4720.  Number  and  residence  of  referees.  A  reference  may 
be  ordered  to  any  person  or  persons,  not  exceeding  three,  agreed 
upon  by  the  parties.  If  the  parties  do  not  agree,  the  court 
or  judge  must  appoint  one  or  more  referees,  not  exceeding  three, 
who  reside  in  the  county  in  which  the  action  or  proceeding  is 
triable,  and  against  whom  there  is  no  legal  objection,  or  the 
reference  may  be  made  to  a  court  commissioner  of  the  county 

ssDorlon  v.  Lewis,  9  How.  Pr.  1;  Yale  v.  Gwlnlts.  4  Id.  253. 

ss  Mores  v.  Mores,  11  Barb.  510. 

40  Bdos  v.  Thomas,  4  How.  Pr.  200. 

«  Beardsley  v.  Stover,  7  How.  Pr.  304. 

*»  Dewey  v.  Field,  13  How.  Pr.  437;  Salisbury  v.  Scott,  6  Johns. 
329;  Barber  v.  Cromwell,  10  How.  Pr.  851. 

48  Salisbury  v.  Scott,  6  Johns.  329;  Anon.,  5  Cow.  423. 

44  Brown  v.  Bradshaw,  1  Duer,  634;  8  How.  Pr.  176. 

46  MnlUn  V.  KeUy,  8  How.  Pr.  12. 

4«  Kelly  V.  Searing,  4  Abb.  Pr.  854;  see  Hall  v.  Superior  Court,  99 
Gal.  79. 
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where  the  cause  is  pending.*^  In  New  York,  by  agreement  ot 
parties,  there  may  be  five  in  number.^  When  theie  are  three 
referees,  or  three  arbitrators,  all  must  meet,  but  two  of  them 
may  do  any  act  which  might   be  done  by  all.^ 

I  4721.  Objectioiui  to  referees.  Objections  to  the  appoint- 
ment of  any  person  as  referee  may  be  made  on  grounds  sub- 
stantially the  same  as  challenges  to  jurors,  for  cause,  except  that 
the  prohibited  degree  of  relationship  is  the  third  instead  of 
the  fourth,  and  also  a  modification  in  the  sixth  ground.*^  And 
objections  so  taken  must  be  heard  and  disposed  of  by  the  court; 
affidavits  may  be  read,  and  any  person  examined  as  a  witness  in 
reference  to  such  objections.^^  The  fact  that  the  referee^  in 
proceeding  supplementary  to  execution,  was  the  clerk  of  the 
attaching  creditor  is  not  any  considerable  evidence  of  fraud.** 
The  California  statute,  concerning  references,  does  not  require 
that  referees  should  be  swom;^  and  in  New  York  the  oath  may 
be  waived.*^ 

I  4782.  Partition,  action  of.  The  appointment  of  referees 
to  try  all  the  issues  in  actions  for  partition  is  governed  by  the 
general  provisions  of  the  Practice  Act>  and  can  only  be  made 
upon  the  agreement  of  all  the  parties."  It  is  erroneous  for 
the  court  to  order  a  reference  for  the  purpose  of  trying  all  the 
issues  in  an  action  for  partition  in  which  there  is  a  party  whose 
name  is  unknown,  and  whose  consent  can  not,  therefore,  be  pro- 
cured, and  all  proceedings  thereon  must  fall.**® 

fi  4723.  Power  of  referees.  Under  a  reference  to  try  issues 
and  report  a  judgment,  the  referee  can  exercise  all  the  powers 

47  Cal.  Code  Civ.  Pro.,  fi  640;  Nevada,  fi  ISft. 

48  N.  Y.  Code,  8  1026. 

49  Cal.  Code  Civ.  Pra,  fi  1063;  N.  Y.  Code,  fi  1026;  and  Jackson  ▼. 
Ives,  22  Wend.  637. 

60  Cal.  Code  Civ.  Pro.,  fi  641,  as  amended  by  act  of  189T;  Laws  of 
Oregon,  §  22;  Nevada,  8  187;  Idaho^  fi  196;  Arizona,  i  187. 

M  Cal.  Code  Civ.  Pro.,  §  642;  Laws  of  Nevada,  fi  188. 

M  Adams  v.  Hackett,  7  Cal.  187. 

68  Sloan  V.  Smith,  3  Cal.  406.  In  New  Yoi^  and  Ohio  It  la  other> 
wise.    Ohio  Code,  §  288;  N.  Y.  Code,  §  1016. 

84  Id.;  see  Katt  v.  Insurance  Co.,  26  Hun,  429;  Leyde  v.  Martin, 
16  Minn.  38. 

08  Hastings  v.  Cunningham,  36  Cal.  649. 

68  Id.;  and  Cal.  Code  Civ.  Pro.,  fi  761  et  seq. 
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of  a  judge  in  relation  to  the  trial  of  a  cause  referred  to  him.^^ 
But  the  order  must  be  entered  to  confer  such  power  fully.^ 
A  referee  has  power  to  diamiBs  plaintiff's  complaint  on  his  fail- 
ure to  appear^  or  to  prosecute  after  appearance.^  He  may  give 
judgment  on  the  pleadings  for  plaintiff  where  the  answer  does 
not  constitute  a  defense.^  A  court  commissioner  has  no  juris- 
diction to  hear  a  motion  or  to  make  any  order  in  reference  to 
the  dissolution  of  an  injunction,  unless  the  motion  is  referred 
to  him  by  the  court.^  It  is  the  business  of  a  referee  appointed 
to  take  evidence  to  take  all  that  is  offered,  and  leave  it  to  the 
court,  on  the  hearing  of  the  matter,  to  determine  what  is  or 
is  not  competent;^  and  if  objections  taken  before  the  referee 
are  not  renewed  before  the  court  on  trial,  and  ruling  had 
thereon,  they  are  not  available  on  appeal.^  Referees  have  no 
power  to  allow  pleadings  to  be  amended  after  a  case  has  been 
submitted  to  them.**  It  is  directly  otherwise  in  New  York 
practice.**  A  referee  can  not  delegate  his  authority,  nor  tiy 
a  cause  by  deputy.** 

f  4724.  Title.  Beferences  may  be  ordered  to  examine  title; 
e,  g.y  in  an  action  for  specific  performance,  but  not,  however,  be- 
fore judgment,  if  any  other  question  than  that  of  title  be  in 
dispute;*'  unless  all  other  questions  are  frivolous.**    And,  after 

OT  Plant  V.  Fleming,  20  Cal.  92;  Woodruff  v.  Dickie,  31  How.  Pp. 
104;  and  see  Stlmson  v.  Bstes,  3  Oreg.  521;  Bohlman  v.  Coffin,  4 
id.  313;  Thompson  v.  Patterson,  54  Cal.  542;  Reever  v.  White,  8 
Utah,  190. 

68  Bonner  v.  McPhail,  31  Barb.  106. 

w  Morange  v.  Meigs,  54  N.  Y.  207. 

<»  Schuyler  v.  Smith,  51  N.  Y.  800;  10  Am.  R^.  e09. 

61  Stone  V.  Bunker  Hill  Co.,  28  Cal.  407. 

«  Scott  V.  Williams,  28  Howr.  Pr.  398;  14  Abb.  Pr.  TO. 

68  Fox  V.  Moyer,  54  N.  Y.  126. 

64  De  la  Riva  v.  Berreyesa,  2  Cal.  196. 

65  See  N.  Y.  Code,  §  1018;  superseding  Billings  v.  Baker,  6  Abb. 
Pr.  213.  To  determine  the  power  of  a  referee,  the  object  for  which 
he  was  appointed,  or  the  nature  of  the  reference,  must  be  con- 
tipually  kept  in  view.    Betts  v.  Letcher,  1  S.  Dak.  182. 

66  Schultz  V.  Whitney,  9  Abb.  Pr.  71;  8.  a,  17  How.  Pr.  471;  Heyer 
V.  Deaves,  2  Johns.  Ch.  154. 

6TBlyth  V.  Blmhlrst,  1  Ves.  &  B.  1;  Paton  v.  Rogers,  Id.  351:  Mor- 
gnn  V.  Shaw,  2  Meriv.  138;  Portman  v.  Mill,  2  Rum.  570;  Gordon  v. 
Ball,  1  Sim.  &  Stu.  •17a 

68  Wood  V.  Machu,  5  Hare,  158;  Boyes  v.  T.lddell.  1  You.  &  ColL 
133;  Boehm  v.  Wood,  1  Jac.  &  W.  410;  Withy  v.  Cottle,  Turn,  ft 
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some  conflict  of  decisioiis,  it  appears  to  be  settled  that  the  order 
may  contain  a  direction  that  referee  may  ascertain  not  only 
whether  there  is  a  good  title,  but  when  such  title  was 
perfected.'® 

(  4725.  Conduct  of  the  trial.  A  trial  before  referees  should  be 
conducted  in  the  same  manner  as  before  a  court.*^^  And  the 
evidence  should  be  embodied  in  a  bill  of  exceptions,  and  certi- 
fied by  the  referee J^  Where  a  reference  is  had  to  take  an  ac- 
count, it  is  Avithin  the  discretion  of  the  referee  to  open  the  case,, 
after  it  is  once  closed,  for  the  purpose  of  receiving  additional 
testimony;'^*  even  after  they  have  announced  their  decision;*^* 
though  not  after  they  have  signed  their  report  and  given  notice 
thereof  to  either  party;''*  nor  after  it  has  been  filed ;''^  nor  haa 
a  referee  a  right  to  bring  in  and  file  an  additional  or  amended 
reportJ* 

Where  a  referee  admits  the  testimony  of  a  witness  against 
the  objection  of  a  defendant,  such  testimony  can  not  afterwards 
be  thrown  out  without  first  giving  to  the  adverse  party  the 
opportunity  of  otherwise  supplying  the  excluded  testimony;'^ 
unless  no  possible  evidence  would  be  admissible  upon  the  point;^* 
or  unless  proper  warning  be  given  to  the  parties,  at  the  time  it 
is  received,  that  it  will  be  stricken  out  unless  other  evidence 

Russ.  78.  As  to  what  order  of  reference  may  contain  on  examina- 
tion of  title,  see  Bennett  v.  Rees,  1  Keen,  405;  Anon.,  3  Madd.  495; 
Hyde  v.  Wroughton,  id.  279;  Jennings  v.  Hopton,  1  id.  211,  ovemil- 
in;ir  Gibson  v.  Clark,  2  Vee.  &,  B.  103;  and  compare  Luban  v.  Light* 
body,  8  Price,  006;  and  see  Birch  v.  Haynes,  2  Meriv.  444. 
<»  Bennett  v.  Rees,  1  Keen,  405;  Hyde  v.  Wroughton,  3  Madd.  279. 

70  Goodrich  v.  City  of  Marysville,  5  Cal.  430;  Phelps  v.  Peabody,. 
7  Id.  50. 

71  Goodrich  v.«Oity  of  MarysviUe,  5  Oal.  430;  Poire  v.  Rocky  Mt. 
T.  Co.,  4  West  Coast  Rep.  557. 

72  Marzlou  v.  Pioche,  10  Cal.  545;  Delafleld  v.  De  Grauw,  9  Bo8w» 
1;  Duguid  V.  Ogilvie,  3  B.  D.  Smith,  527;  Cleav^and  v.  Hunter,  1 
Wend.  194. 

78Ayrault  v.  Sackett,  17  How.  Pr.  507;  affirming  Id.  461;  Pratt 
V.  Stiles,  9  Abb.  Pr.  154. 

74  Shearman  v.  Justice,  22  How.  Pr.  241. 

75  Nlles  V.  Price,  23  How.  Pr.  473. 
7C  Headley  v.  Reed,  2  Cal.  325. 

77  Monson  v.  Oooke.  5  Cal.  436;  Meyers  v.  Betts,  5  Den.  81;  Olusa- 
man  v.  Merkel,  3  Bosw.  402;  Allen  v.  Way,  7  Barb.  585;  Johnson  t. 
Mcintosh,  31  id.  267. 

78  Brown  v.  Colie,  1  E.  D.  Smith,  265. 
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neceeeary  to  make  it  valid  ia  furnished J^  Beferees  should  ob- 
serre  the  rules  of  evidence.*^ 

f  4726.  Findings  of  referee.  The  report  of  a  referee  must 
fcjeparately  state  the  facts  found  and  the  conclusions  of  law 
thereon.®^  The  report  must  be  made  within  twenty  days  after 
the  testimony  is  closed.®*  Under  the  former  California  stat- 
ute, this  was  held  to  be  directory  merely,  and  a  failure  to  file 
within  the  time  neither  invalidates  the  report  nor  a  judgment 
tlicreon.^  In  Nevada  it  is  held  that  if  a  referee  fails  to  make 
his  report  within  the  time  ordered  by  the  court,  he  may  be 
removed  on  the  application  of  either  party,  but  if  not  removed. 
Ids  authority  does  not  expire.**  In  New  York  also  it  has  been 
held  that  the  requirement  as  to  the  time  within  which  the  re- 
port must  be  filed  was  absolute,  but  the  section  of  the  New  York 
Code,  section  1019,  differs  materially  from  the  California  Code 
of  Civil  Procedure,  section  643.  Under  a  reference  upon  all 
the  issues,  the  report  must  pass  upon  them  all,®*  except  those 
upon  which  no  evidence  is  offered.*  Everything  necessary  to 
Bupport  the  judgment  must  be  inserted  in  the  statement  of 
facts;*^  nothing  must  be  left  to  inference,  though  a  finding  of 
fact  may  be  interpreted  by  a  finding  of  law.®® 

TO  Brooks  V.  Christopher,  5  Duer,  216. 

soDe  la  RIva  v.  Berreyesa,  2  Oal.  196.  Written  documents, 
especially  when  proved  by  being  auth^itlcated  as  provided  by 
statute,  may  be  put  in  evidence  at  the  hearing.  Baker  v.  Wood- 
ward, 12  Oreg.  3.    Objections  to  evidence.    See  lUstad  v.  Anderson, 

2  N.  Dak.  167. 

SI  CaL  Code  Civ.  Pro.,  fi  643;  N.  Y.  Code,  fi  1022;  Lambert  v.  Smith, 

3  Cal.  408;  Roberts  v.  Carter.  28  Barb.  462;  S.  C,  17  How.  Pr.  524; 
Church  V.  Erben,  4  Sandf.  691;  Tilman  v.  Keane,  1  Abb.  Pr.  (N.  S.) 
23;  Wright  v.  Sanders,  28  How.  Pr.  396;  Niles  v.  Battershall,  27  id. 
381;  Toll  V.  Whitney,  18  Id.  161.  Findings  by  referee.— ^ee  Park  v. 
Mlghell,  3  Wash.  St.  737;  Blgne  v.  David,  17  Oreg.  362:  Williams  v. 
Gallick,  11  id.  337;  Lee  Sack  Sam  v.  Gray.  104  Oal.  243. 

82  Id.,  8  643. 

83  Keller  v.  Sutrick,  22  Cal.  471. 

84  Rhodes  V.  Williams,  12  Nev.  21. 

8K  Solomon  v.  Maguire,  29  Cal.  227;  Rogers  v.  Beard,  20  How.  Pr. 
282;  Van  Steenburgh  v.  Hoffman,  6  id.  492. 

86  Tngraham  v.  Gilbert,  20  Barb.  151;  Patterson  v.  Graves,  11  How. 
Pr.  91. 

87  Tomllnson  v.  Mayw  of  New  York,  23  How.  Pr.  462;  Hickok  v. 
BllRS,  34  Barb.  321. 

88  Smith  V.  Devlin,  33  N.  Y.  363. 
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1  he  decision  of  a  referee  stands  on  the  same  footing  as  that 
of  a  judge  or  the  yerdict  of  a  jury^  and,  though  unsatisfactoryy 
will  be  conclusive  on  a  question  of  fact,  if  there  is  any  evidence 
to  support  it.**  But  not  so  as  to  conclusions  of  fact  drawn  from 
ihe  pleadings  alone.^  When  the  order  of  reference  requires 
the  leferee  to  try  the  issues  and  report  his  finding  thereon,  the 
referee  may  make  a  general  finding  upon  the  facts  put  in  issue, 
stating  the  facta  according  to  their  legal  effect.®^  The  report 
of  a  referee  and  the  award  of  an  arbitrator  are  in  all  essentials 
the  same.*^  The  findings  of  facts  by  a  referee  are  presumed 
to  be  based  on  sufficient  evidence,  where  no  statement  on  motion 
for  a  new  trial  appears  in  the  transcript  on  appeal « 

S  4727.  Beport  of  referee. 

Form  No.  1135,  * 

[Title.] 
To  the Court: 

Pursuant  to  an  order  of  this  "court  in  this  action,  made  on 

the day  of ,18. .,  I,  the  undersigned  court 

commissioner  [or  referee],  report: 

I.  That  I  have  been  attended  by  the  attorneys  for  the  sev- 

8©  Knowles  v.  Joost,  13  Oal.  620;  Muller  v.  Boggs,  25  Id.  179;  Peck 
V.  Vandenberg,  30  Id.  11;  Ball  v.  Loomis,  29  N.  Y.  412;  Kerr  v.  Me- 
Gulre,  28  id.  446;  S.  C.  28  How.  Pr.  27;  McMahon  v.  Allen,  32  Id. 
313;  Graham  v.  Chrystal,  Id.  287;  Oolwell  v.  Lawrence,  24  Id.  324; 
Fitch  V.  Oarpenter,  43  Barb.  40;  Piatt  v.  Thorn,  8  Bosw.  574;  Morris 
V.  Second  Ave.  R.  R.  Co.,  id.  679;  Quirk  v.  Clark,  7  Mont  231; 
Bartel  v.  Mathias,  19  Oreg.  482.  When  a  referee  reports  his  de- 
cision upon  the  whole  case,  his  report  stands  as  the  decision  of  the 
court.  When  he  reports  the  facts  only,  his  report  is  a  special  ver- 
dict.   Harris  v.  Railroad  Co.,  41  Cal.  393. 

90  Simmons  v.  Sisson,  26  N.  Y.  264. 

01  Hihn  V.  Peck,  30  Cal.  280.  W^here  an  action  at  law  is  tried  by 
a  referee,  who  is  charged  to  find  the  facts  and  the  law,  he  should 
find  the  facts  in  detail;  and  where  there  Is  a  counterclaim  filed  in 
the  action,  he  should  state  clearly  what  items  he  allowed  for  and 
against  each  party.    Park  v.  Mlghell,  3  Wash.  St.  737. 

WHeadley  v.  Reed,  2  Cal.  322;  Tyson  v.  Wells,  id.  122;  Grayson  v. 
Guild,  4  id.  122. 

03  Donahue  v.  Cromartie,  21  Oal.  80.  Where  a  cause  is  tried  be- 
fore a  referee  having  authority  to  hear  and  decide  the  whole  issue, 
his  findings  of  fact  upon  oral  and  documentary  evidence  are  en- 
titled to  the  same  consideration  as  the  verdict  of  a  jury,  or  the 
findings  of  the  court  based  upon  like  evidence  produced  in  open 
court  Kimball  v.  Lyon,  19  Col.  266;  and  see  Bartel  v.  Mathias,  10 
Oreg.  482. 
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eral  parties  who  appeared  in  this  action  [name  who  appeared 
for  plaintiff  and  who  for  defendant],  and  I  proceeded  to  a 
healing  of  the  matter  so  referred.  I  further  report  that  on  such 
hearing,  the  books,  deeds,  papers,  and  vouchers  ot  the  said 
[partnership]  have  been  produced  before  me,  and  both  parties 
have  rendered  their  respective  accounts,  which  are  hereto  an- 
nexed, and  marked  ^^ Schedule  A" 

II.  That  I  examined    said    concerning  the 

transactions  [state  what],  and  adjusted  a  mutual  account  be- 
tween      and   ,  making  therein  all 

just  allowances,  and  striking  a  balance  which  shows  what  ap- 
pears to  be  due  from  either  party  to  the  other,  which  said  ac- 
count is  hereto  annexed,  marked  "  Schedule  B." 

n  J.  That  said  owes  to  said  partnership,  etc. 

[state  facts]. 

IV.  That  the  balance  shown  by  said  schedule  B  [state  its 
apportionment] . 

[Date.  ]  [  Sign  atube.  ]  •* 

S  4728.  DeoTM  upon  report.  In  a  suit  in  chancery  it  is  per- 
fectly competent  for  the  judge  who  tried  the  cause,  after  ex- 
ceptions have  been  filed  to  the  report  of  a  referee  upon  the 
facts,  and  the  report  set  aside  for  cause  shown,  to  take  up  the 
testimony  reported  by  the  referee,  find  the  facts,  and  render 
a  decree  in  the  cause.** 

§  4728.  Exoeptiona.  The  findings  of  the  referee  or  commis- 
sioner may  be  excepted  to  and  reviewed  in  like  manner  as  if 
made  by  the  court.®*  Exceptions  must  be  taken  during  the  prog- 
ress of  the  trial  to  the  rulings  of  the  referee  in  the  same  man- 
ner as  before  a  court.*^  Exceptions  to  the  report  must  be  spe- 
cific, not  general.*®    If  there  be  no  exceptions  embodied  in  the 

M  In  pnH>er  cases  the  report  may  take  the  form  of  a  finding  upon 
trial  by  the  court,  with  modlfleatl<mB  of  the  reading.  See  ante, 
"  Trial  by  the  Court,"  "  Findings." 

KMcHenry  v.  Moore,  5  Gal.  90.  Findings  of  fact  made  by  a 
referee  in  an  equity  case  may  be  set  aside  and  btheni  made  by  the 
court.    Pratsch  v.  Aberdeen  Packing  Oo.,  7  Wash.  St  346. 

so  Cal.  Code  Civ.  Pra,  §  645;  Porter  v.  Barling,  2  Oal.  72. 

•7  Phelps  V.  Peabody,  7  Oal.  50;  Branger  v.  Chevalier,  9  Id.  353; 
Belmont  v.  Smith,  1  Duer,  675;  and  see  Taeoma  Grocery  Go.  v. 
Draham,  8  Wash.  St  263;  40  Am.  St  RefK  907. 

«w  Newell  v.  Doty,  33  N.  Y.  83:  Graham  v.  Chrystal,  1  Abb.  Pr. 
(N.  S.)  121;  Pearson  v.  Knapp,  1  MyL  &  K.  312;  Ward  v.  Fltshagh, 
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report  showing  that  the  referee  erred  in  fact,  and  the  rule  of 
law  by  which  he  arrived  at  his  conclusions  being  not  disclosed, 
the  court  can  not  disturb  the  report^  and  an  order  granting 
a  new  trial  will  be  reversed.^  But  if  it  appear  that  the  avi* 
deuce  was  insufficient  to  justify  the  decision^  the  court  may 
grant  a  new  trial.^^  When  a  case  is  referred  to  a  referee,  under 
the  statute,  to  hear  and  determine  the  issues  of  law  and  of  fact, 
and  report  the  same  to  the  courts  and  he  makes  his  report, 
wherein  no  errors  of  law  or  of  fact  occur,  and  no  exceptions  are 
taken,  the  court  below  should  not  set  aside  the  report  and  grant 
a  new  trial.**^^ 

§  4780.  Setting  aside  report  of  referee  —  error  must  be  ap- 
parent. The  report  of  the  referee  can  not  be  attacked,  except 
for  error  or  mistake  of  law,  apparent  on  its  face,  or  by  motion 
for  new  trial,  upon  exceptions  taken  at  the  trial,  pr  the  evidence 
certified.^®^  And  the  party  objecting  must  see  that  such  testi- 
mony as  he  relies  on  is  properly  certified.^**  The  anus  is  upon 
the  party  who  alleges  that  error  was  committed  to  make  it  ap- 
pear that  such  was  the  caae.^^  The  error  complained  of, 
whetlier  of  law  or  fact,  must  appear  on  the  face  of  the  award  or 
report.*^  For  error  in  the  report  of  a  referee,  the  same  may 
be  set  aside,  and  a  new  reference  ordered.^^ 

I  4781.  (hrounds  of  objection.  A  court  can  not  interfere  and 
set  aside  the  report  of  a  referee  upon  the  same  ground  as  it  will 
proceed  to  set  aside  the  verdict  of  a  jury.^^  When  the  alleged 
error  consists  in  the  final  conclusion  of  law  or  fact  drawn  from 
the  testimony,  and  the  evidence  is  certified  to  the  court  by  the 
referee,  the  proper  course  is  to  move  to  set  aside  the  report, 

7  Sim.  42;  Gompertz  v.  Best,  1  You.  &  Coll.  114;  but  see  Woods  v. 
Woods,  10  Sim.  107;  Moore  v.  Langford,  6  Id.  323;  OaUen  v.  Dean 
of  KHdare,  2  Irish  C?h.  133;  Stocken  v.  Dawson,  2  Phil.  141. 

w  Tyson  v.  Wells,  2  Cal.  122;  and  see  Wilson  v.  Davis,  1  Mont 
183. 

100  Gappe  v.  Brizzolara,  10  Cal.  607. 

i«  Grayson  v.  Guild,  4  Cal.  125. 

lOB  Goodrich  V.  dty  of  Marysvllle.  5  Cal.  430. 

losid. 

104  Mead  v.  Bunn,  32  N.  Y.  275. 

lOB  Tyson  v.  Wells,  2  Oal.  122. 

loe  Hidden  v.  Jordan,  32  Cal.  397. 

lOT  McHenry  v.  Moore,  5  Cal.  90;  Dorlon  v.  Lewis,  0  How.  Pr.  1; 
Roosa  V.  Saugerties  Turnpike  Co.,  12  id.  297. 
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and  for  a  new  trial.^^  If  a  report  does  not  pass  upon  all  the 
isBues  referred,  it  should  be  set  aaide,^^  and  so  riiould  a  report 
which  does  not  find  the  issues  of  law  and  fact  separately.^^^ 

I  4738.  Bumffident  grounds.  It  is  error  for  the  court  to  set 
aside  the  report  of  a  referee,  upon  an  examination  of  testimony 
wliieh  was  not  properly  before  it.*^*  The  court  will  not  dis- 
turb the  award  of  an  arbitrator  or  report  of  a  referee  unless  the 
error  complained  of,  whether  of  law  or  fact,  appear  on  the 
face  of  the  award  or  report."*  The  defect  of  a  plea,  though  it 
be  bad  on  demurrer,  is  not  suiBcient  reason  to  set  aside  the 
report,  after  submission  to  a  referee.^^'  The  decision  of  a  ref- 
eree upon  a  question  of  fact  will  not  be  set  aaide  where  the 
evidence  is  conflicting.***  Where  there  is  a  large  mass  of  con- 
tradictory evidence  reported,  it  will  be  presumed  that  the  court 
weighed  the  evidence  properly  in  setting  aside  the  finding  of 
the  facts  by  the  referee.**^  It  would  be  gross  abuse  of  discretion 
for  a  court  to  set  aside  a  report  at  a  referee,  correct  in  all  its 
parts,  without  any  other  apparent  reason  than  the  mere  volition 
of  the  judge.*** 

I  4738.  Motion  to  set  aaid«.  The  time  within  which  a  notice 
of  motion  must  be  filed  to  set  aside  the  report  of  a  referee,  and 
a  statement  be  prepared  for  that  purpose,  depends  on  the  char- 
acter of  the  reference.  If  it  be  special,  the  report  has  the  eflEect 
of  a  special  verdict;**'^  if  general,  it  stands  as  the  decision  of 
the  court,  and  judgment  may  be  entered  thereon,  exceptions 

106  Branger  v.  Chevalier,  9  Oel..  353. 

109  Pratt  V.  Stiles,  9  Abb.  Pr.  156;  S.  O,  17  How.  Pr.  211. 

110  Hulce  V.  Sherman,  13  How.  Pr.  511;  Church  v.  Brben,  4  Sandf. 
691. 

111  Goodrich  v.  City  of  Marysvllle,  5  CaL  430. 

112  Tyson  v.  Wells,  2  Cal.  122. 
118  Ritchie  V.  Davis,  5  Cal.  453. 

114  Brady  v.  Brown,  20  Cal.  520;  Hmnmel  v.  Frtese,  24  Oreg.  586; 
Tjovejoy  v.  Chapman,  23  Id.  571;  Bruce  v.  Insurance  Co.,  24  id.  492. 
The  finding  of  a  referee  wiU  rarely  be  disturbed  on  appeal  when 
there  are  circumstances  tending  to  weaken  the  testimony  of  the 
defeated  party,  or  to  sustain  the  findings  as  made.  Id.;  and  see 
Fahie  v.  Lindsay,  8  Oreg.  474:  Merchants*  Nat  Ban£  v.  Pope,  19 
id.  35;  Paddock  v.  Balgord,  2  Bw  Dak.  100;  Hannaman  v.  Karrick,  9 
Utah,  236. 

ii»  McHenry  v.  Moore,  5  Cal.  9a 

lis  Goodrich  v.  City  of  Marysvllle,  5  Cal.  430. 

117  Cal.  Code  Civ.  Pro.,  fi  645. 
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taken  and  reviewed,  as  if  action  had  been  tried  by  the  court;^" 
but  if  it  be  of  a  collateral  matter,  not  an  issue  raised  by  the 
pleadings,  it  does  not  take  the  place  of  a  special  verdict,  nor  is 
it  binding  on  the  court  until  adopted,  nor  is  a  motion  for  new 
trial  necessary  in  order  to  bring  it  up  for  review.*^*  Failure  to 
appear  and  prosecute  a  motion  to  set  aside  the  report  of  a  ref- 
eree, and  for  new  trial,  is  an  abandonment  of  the  motion.**® 

§  4784.  Power  of  court.  A  court  has  power  to  set  aside  the 
report  of  a  referee,  and  grant  a  new  trial,  on  the  ground  that 
the  evidence  before  the  referee  did  not  justify  his  decision.*** 
But  exceptions  to  the  ruling  of  the  referee  must  have  been 
taken  at  the  trial.  If  the  referee  reports  the  facts  upon  all  the 
issues,  but  draws  an  erroneous  conclusion  of  law  from  the  facts 
found,  the  court,  before  a  judgment  is  entered,  may  set  aside 
the  conclusions  of  law,  and  direct  a  proper  judgment  to  be 
entered.***  It  is  not  good  practice,  where  a  referee  has  re- 
ported findings  of  facts,  for  the  court  to  strike  out  a  finding 
made  by  the  referee  and  substitute  one  of  its  own;  but  if  the 
appellant  is  not  prejudiced  by  such  action,  it  will  not  be  sufli- 
cient  groimd  to  award  a  new  trial.***  The  court  will  not  inter- 
fere with  the  exercise  of  a  sound  discretion  by  the  referee  in 
a  matter  properly  resting  in  such  discretion;  e.  ^ .,  order  him  to 
open  the  case  of  either  party  to  receive  additional  testimony 
after  the  case  is  closed.*** 

lis  Id.,  §§  ©44.  ©45;  Peabody  v.  Phelps,  9  Cal.  213;  Harris  v.  S.  P. 
S.  IL  Co.,  41  id.  393. 

yt^  Id.  As  to  time  within  which  notice  ot  motion  must  be  given 
to  set  aside  report,  see  GaL  Ck>de  Civ.  Pra,  %  659. 

120  Mahoney  v.  Wilson,  15  Gal.  43;  Frank  v.  Doane,  id.  303;  Green 
y.  Doane,  id.  304. 

la  See  Cal.  Code  Civ.  Pro.,  §  657;  Gappe  v.  Brizzolara,  19  Cal. 
607.  Findings  of  fact  made  by  a  referee  in  an  equity  case  may  be 
set  aside  and  others  made  by  the  court  Pratsch  v.  Packing  Co., 
7  Wash.  St.  355;  see  Merchants*  Nat  Bank  v.  Pope,  19  Greg.  35. 
Where  the  court  sets  aside  the  report  of  a  referee  in  whole  or  in 
part,  and  elects  to  find  the  facts  and  determine  the  law  itself,  it 
is  its  duty  to  find  the  facts  and  conclusions  of  law  in  the  same 
manner  as  it  is  required  to  do  when  it  tries  a  case  without  the  inter- 
vention of  a  Jury.    Id. 

122  Calderwood  v.  Pyser,  31  Oal.  333;  Scott  t.  Pilkington,  16  AbK 
Pr.  280;  Merritt  v.  MUlard,  10  Bosw.  309. 

128  Pratalongo  v.  Larco,  47  Oal.  378;. 

124  Dow  V.  Darragh,  10  J.  &  Sp.  (N.  Y.)  80. 
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I  4785k  JndgBiMLt  on  report  — duty  of  oovrt  A  leferenoe  is 
a  sabfitituiion  for  a  jury,  and  a  judgment  should  be  had  on  the 
report  as  upon  a  verdict,  and  a  motion  to  set  aside  the  report 
ia  necessary  before  the  appellate  court  can  be  required  to*  ex- 
amine the  report  and  set  it  aside."*  So  with  the  report  of  a 
referee  upon  conflicting  testimony,  which  will  not  be  set  aside 
upon  an  appeal  from  an  order  refusing  to  grant  a  new  trial.^^ 
If  the  report  of  a  referee  under  the  statute  contain  sufficient 
on  whieh  to  base  a  judgment,  it  is  the  duty  of  the  court  be- 
low to  enter  judgment  in  accordance  with  it.^*'  A  fnandamus 
lies  to  compel  the  judge  of  a  District  Court  to  enter  judgment 
on  the  report  of  a  referee.*** 

I  4780.  Qrounda  for  appeal.  An  order  OYerruling  an  excep* 
tion  to  the  report  of  a  referee,  taken  on  the  alleged  ground  that 
the  report  did  not  find  the  facts  as  required  by  the  order  of 
reference,  may  be  reviewed  on  an  appeal  from  a  final  judg- 
ment.*^ When  an  erroneous  judgment  has  been  entered  in  the 
court  below  in  favor  of  the  plaintiff  on  the  report  of  a  referee, 
and  the  report  has  been  erroneously  set  aside,  and  a  new  trial 
granted,  from  which  action  the  plaintiff  appeals,  the  Supreme 
Court  will  correct  both  errors  at  the  same  time,  in  a  chancery 
case.*^  If  the  commissioner  to  whom  a  esse  has  been  referred 
to  take  an  account  commits  an  error  at  the  threshold  which 
tmsettles  the  account,  the  court  is  not  bound  to  go  over  the 
account  and  correct  the  error,  but  may  set  aside  the  report  and 
again  refer  the  case."*  The  Supreme  Court  ^dll  not  review  a 
judgment  entered' on  the  report  of  a  referee  if  no  objection  was 
made  to  it  in  the  court  b^low.***  So  where  the  testimony  is 
conflicting,  the  Supreme  Court  will  not  disturb  the  findings.*" 
Nor  will  it  review  the  findings  to  ascertain  whether  they  are 
contrary  to  the  evidence  except  on  appeal  from  an  acder  denying 

U6  Qnnter  t.  Sanchez,  JL  Cal.  48. 
i»  Ritchie  V.  Bradshaw,  5  Gal.  229. 
txr  Headley  v.  Reed,  2  Cal.  322. 

us  Russell  V.  Elliott,  2  Gal.  246.     Entry  of  lud^ment  on  report 
of  referee.    See  Bowie  y.  Borland,  68  Gal.  288. 
i»  Hlhn  V.  Peck.  30  Gal.  280. 
140  Grayson  v.  Guild,  4  Cal.  125. 
isi  Hidden  v.  Jordan,  32  Oal.  397. 
i»  Porter  v.  Barling.  2  CaL  72. 
itt  Muller  v.  Boggs,  25  Cal.  179. 
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a  new  triaL^^  An  order  setting  aside  a  report  of  a  referee 
appointed  to  take  an  account  is  merely  interlocutory,  and  not 
subject  to  appeal  before  judgment.^^  So  of  an  order  setting 
aside  a  finding  in  a  divorce  case,  and  sending  the  case  back  to  the 
referee  for  further  testimony.^**  It  seems  that  a  stay  of  proceed- 
ings granted  on  an  appeal  from  an  order  of  reference  is  proper.^*^ 

fi  4737.  May  be  s«t  aside.  Judgment  is  entered  upon  the  re- 
port of  a  referee  as  matter  of  course,  and  the  only  mode  of  taJdng 
advantage  of  it  is  by  moving  to  set  it  aside,  as  on  motion  for 
a  new  trial."®  After  rendition  of  judgment,  the  court  may 
award  a  new  trial,  and  set  aside  the  report  for  any  reason  tha<t 
would  be  sufficient  to  set  aside  the  report  of  any  arbitrator.^** 
The  provisions  of  the  Practice  Act  relating  to  new  trials  are 
general,  and  vest  in  courts  the  same  power  in  cases  tried  by  a 
referee  as  in  other  cases.^^  But  those  provisions  only  apply  in 
case  of  the  trial  of  an  issue  raised  by  the  pleadings;  as  to  col- 
lateral matters  referred,  no  motion  for  new  trial  is  neoessary.^^ 

iM  Pecfc  V.  Vandenbwg.  30  Cal.  11. 

186  Johnston  v.  Dopklns,  6  Cal.  83.  No. appeal  lies  from  an  order 
setting  aside  the  report  of  a  referee  upon  an  application  for  a  writ 
of  mandjate.    Thomas  v.  Smith,  1  Mont  21. 

186  Baker  v.  Baker,  10  Cal.  52a 

187  Smith  V.  Polack,  2  Cal.  04. 

188  Headley  v.  Reed,  2  Cal.  322;  Sloan  v.  Smith,  3  Id.  406;  and  see 
Faulkner  v.  Hendy,  108  id.  20. 

18S  Sloan  V.  Smith,  3  Oal.  406;  Headley  v.  Reed,  2  id.  322. 

140  Cappe  ▼.  Brlzzolara,  19  Cal.  607. 

i«i  Harris  v.  &  F.  &  R.  Ca,  41  Cal.  393. 


CHAPTEB  VL 

EX0BPTI0N8. 

§  4788.  I&  gwoiraL  An  exception  is  an  objection  usually 
made  during  the  trial  of  a  cause,  and  which  would  not  appear 
of  record  in  the  csfie  unless  bo  taken.  It  is  always  interposed 
upon  the  theory  that  some  ruling  had  been  made  by  the  court 
which  is  erroneous^  and  to  which  erroneous  decision  or  ruling 
the  party  makes  an  objection.  Such  exception  is  either  noted 
by  the  clerk  of  the  court  or  the  official  reporter,  if  there  be  one, 
or  in  the  judge^s  minutes,  or  what  is  more  usual,  and  indeed  the 
better  practice,  it  is  briefly  written  out  by  the  attorney  object- 
ing at  the  time  and  then  corrected  and  signed  by  the  courts  and 
thus  becomes  a  bill  of  exception,  on  which  the  party  may  appeal 
to  the  Supreme  Court  without  further  assignment  of  errors.^  An 
exception  to  secure  a  reyersal  of  the  decision  must  go  to  some 
vital  point,  something  material;  not  to  a  mere  slight  or  trifling 
error.  It  is  not  every  error  which  will  be  reviewed  by  an  appel- 
late court.  The  exception  should  state  the  point  with  clearness, 
so  that  there  can  be  no  question  in  the  higher  courts  relative 
to  what  the  question  is.  No  particular  form  is  necessary  to  be 
adopted.  Any  language  written  even  in  a  very  informal  manner, 
if  it  points  out  the  alleged  error  with  clearness,  is  good.  No 
specific  rule  can  be  laid  down  to  govern  each  case,  but  one  thing 
should  always  be  the  rule:  an  objection  should  not  be  inteQ> 
posed  at  random  with  the  hope  merely  of  saving  a  point  not 
then  in  sight.  An  exception  is  taken  at  the  trial  to  a  decision 
upon  a  matter  of  law,  whether  such  trial  be  by  jury,  court, 
or  referees,  and  whether  the  decision  be  made  during  the  forma- 
tion of  a  jury,  or  in  the  admission  of  evidence,  or  in  the  charge 
to  a  jury,  or  at  any  other  time,  from  the  calling  of  the  action 
for  trial  to  the  rendering  of  the  verdict  or  decision.^  The  ver- 
dict of  the  jury,  the  final  decision  in  an  action  or  proceeding, 
an  interlocutory  order  or  decision  finally  determining  the  rights 

1  See  Cal.  Code  C!v.  Pro..  «  64e. 

2  Qnlvey  v.  Oambert.  32  Cal.  304. 
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of  ike  parties^  or  some  of  them,  an  order  or  decision  from  which 
an  appeal  may  be  taken,  an  order  sustaining  or  overruling  a  de- 
murrer, allowing  or  refusing  an  amendment  to  a  pleading,  strik- 
ing out  a  pleading  or  portion  thereof,  refusing  a  continu- 
ance, an  order  made  upon  ex  parte  application,  and  an  order  or 
decision  made  in  the  absence  of  a  party,  are  deemed  to  have 
been  excepted  to.'  The  sole  object  of  a  bill  of  exceptions  is  to 
make  a  record  of  the  special  action  of  the  court  of  what  is  not 
record  by  the  general  law.^  And  it  is  not  necessary  to  embody 
therein  any  matter  of  record.^  But  documents  and  affidavits, 
to  bo  reviewed  by  the  appellate  oourt^  must  be  embodied  in  a 
bill  of  exceptions  or  record.®  So  of  affidavits  as  to  the  incompe- 
tency of  a  juror.^ 

Where  the  record  on  appeal  did  not  contain  the  whole  judg- 
ment-roll, and  the  absent  portions  were  not  presented  in  a  bill 
of  exceptions  or  statement  on  appeal,  no  questions  arising  on 
matters  contained  in  such  absent  portions  can  be  made  on  ap- 
peal.® But  where  the  bill  of  exceptions  appears  upon  its  face  to 
have  been  regularly  taken,  the  c6urt  can  not  presume  against 
the  record.^  Nor  will  it  sustain  mere  technical  exceptions  taken 
in  the  course  of  the  trial,  where  the  judgment  seems  right  on 
the  merits,  unless  compelled  by  law  so  to  do.*®  If  there  is  a 
technical  variance  between  the  evidence  and  finding  of  facts 
and  the  pleading,  and  no  objection  is  made  on  that  ground  in 
the  court  below,  but  the  objection  is  taken  for  the  first  time  in 
the  appellate  court,  the  judgment  will  not  be  reversed  by  reason 

«  Cal.  Code  Civ.  Pro.,  8  647;  see  Oanceart  v.  Henry,  ©8  Oal.  283: 
Davis  V.  Water  Co.,  Id.  416,  417. 

*  Parsons  v.  Davis,  3  Ind.  425. 

0  Johnson  v.  Sepulveda,  5  Ind.  149;  Hall  v.  Linn,  8  Col.  264; 
Atchison,  etc.,  R.  R.  Co.  v.  Nich(^ls«  8  id.  18a  Under  Colorado 
practice,  all  matters  dehors  the  record  proper  must  be  preserved 
by  bill  of  exceptions,  and  this  is  true  In  equitable  as  well  as  legal 
actions.  Putnam  v.  Sea,  8  Col.  298;  Mining  Co.  v.  Kirtley,  id.  108; 
Bergundthal  v.  Bailey,  15  Id.  257;  Brink  v.  Posey,  11  id.  521;  Ham- 
mond V.  Bovee,  4  Col.  App.  269.  But  what  belongs  to  the  record 
proper  and  is  contained  therein  can  not  be  contradicted,  qualified 
or  varied,  by  anything  contained  In  a  bill  of  exceptions.  Kirk- 
patrick  V.  Wheeler,  8  CoL  App.  414. 

•  Gates  V.  Buckingham,  4  Oal.  286. 
7  People  V.  Stonecifer,  6  Cal.  411. 

«  Haatlngs  v.  Cunningham,  35  Cal.  549. 

»  T'nited  States  v.  Hodge.  6  How.  (U.  S.)  279. 

10  EngMsh  V.  Johnson,  17  Cal.  107;  76  Am.  Dec.  574. 
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of  Buch  variance.^^  So,  likewise,  on  the  grouna  of  variance  be- 
tween pleadings  and  proof,  or  of  admission  of  evidenoe  not 
within  the  issue/^  or  in  respect  of  a  defect  of  the  evidence  pro- 
duced,^ or  of  defects  in  the  pleadings  themselves/^  or  of  an  erro- 
neons  admission  or  assumption  of  the  existence  of  matters  not 
proved  in  fact.^  Where  the  transcript  contained,  together  with 
the  judgment-roll,  a  copy  of  an  order,  certified  to  by  the  clerk, 
sustaining  a  demurrer  to  a  replication,  and  there  was  no  state- 
ment or  bill  of  exceptions,  it  was  held  that  the  appellate  court 
could  not  review  the  action  of  the  court  below  upon  the  demur- 
rer.^^  A  party  may  take  his  bill  of  exceptions  to  the  admission 
or  exclusion  of  testimony,  or  to  the  rulings  of  the  judge  on 
points  of  law,  and  it  shall  not  be  necessary  to  embody  in  sudi 
bill  anything  more  than  sufficient  facta  to  show  the  point  and 
pertinency  of  the  exception  taken;  the  presiding  judge  shall 
sign  the  same,  as  the  truth  of  the  case  may  be,  which  bill  shall 
then  become  a  part  of  the  record;  and  it  shall  only  be  necessary 
to  bring  to  the  Supreme  Court  a  transcript  of  the  pleadings  and 
the  judgment,  and  the  bill  or  bills  of  exception  so  taken.  A 
bill  of  exceptions  must  be  leduced  to  writing,  and  settled  by  the 
judge  within  the  time  prescribed  by  the  statute.*^ 

The  Supreme  Court  notices  only  the  errors  committed  against 
the  appellant,  not  those  committed  against  the  successful  party.^^ 
Exceptions  taken  by  the  prevailing  party  are  not  available  to  his 
adversary,  unless  there  be  a  cross-appeal.^*  Where  the  respond- 
ent takes  no  appeal  —  at  least,  where  he  files  no  transcript  and 
assigns  no  errors  —  the  judgment  will  not  be  reversed  at  his  in- 
stance.^   It  has  been  the  practice  of  the  Supreme  Court  to 

11  Dlckman  v.  Norris,  36  Gal.  04;  McDermott  v.  Grimm,  4  Gol.  App. 
39. 

i2Gom.  Bank  of  Rochester  v.  Shuart,  46  Barb'.  372;  AUen  v.  Merc. 
Mut  Ins.  Go.,  id.  642. 

13  ColweU  V.  Lawrence,  24  How.  Pr.  324. 

14  Simmons  v.  Sisson.  26  N.  Y.  264;  Ashley  v.  Marshall,  29  id.  494. 
iR  People  V.  Third  Ave.  R.  ft.  Co.,  30  How.  Pr.  121;   PaiRe  v. 

Fazackerly,  36  Barb.  392;  McDonald  v.  Christie,  42  id.  36. 

i«  Bostwlck  V.  McCorkle,  22  CaJ.  669. 

if  Oal.  Gode  Civ.  Pro.,  $  650.  Exceptions  must  be  taken  find  pre- 
served in  substantial  compliance  with  the  statute.  Randal  v.  Oreen- 
hood,  3  Mont  506;  Blackwell  v.  McLean,  9  Wash.  St.  301;  German 
Nat.  Bank  v.  Elwood,  16  Col.  244. 

19  Frank  v.  Poane,  15  Gal.  304. 

19  Beach  v.  Cooke,  28  N.  T.  508;  86  Am.  Dec.  260;  Dougherty  v. 
TTowarie,  47  Gal.  13. 

»  Travers  v.  Crane,  15  Gal.  12. 
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examine  the  case  only  upon  the  errors  assigned  by  the  appellant^ 
and  not  to  look  into  the  exceptions  taken  by  respondent.^  The 
party  alleging  error  on  appeal  must  make  it  afhrmatively  ap- 
pear,^ as  the  court  will  not  consider  on  appeal  rulings  to  which 
no  exception  was  taken  in  the  court  below.^  If  parties  choose 
to  submit  to  rulings  without  taMug  exceptions^  they  can  not 
afterwards  question  them  here.^  And  the  exception  when 
taken  must  be  specific^  and  must  point  out  the  exact  nature  and 
extent  of  the  objection  reUed  on^  to  be  available  for  a  review. 
But  where  the  ruling  is  in  general  terms^  a  general  exception 
may  suffice.^  A  mere  rescript  of  the  testimony  by  question  and 
answer,  with  the  objections  taken  and  the  rulings  thereon,,  will 
not  be  considered.* 

S  4739.  Error  in  law.  For  error  in  law  excepted  to,  an  ap- 
peal lies  without  motion  for  a  new  trial.*^  So  the  granting  a 
nonsuit  on  the  facts  is  a  question  of  law,  and  may  be  reviewed 
on  appeal  without  motion  for  a  new  trial.*  When  errors  of  law 
are  relied  upon  as  errors  on  appeal,  the  particular  errors  must 
be  pointed  out  by  the  counsel;  otherwise  they  will  be  disre- 
garded, unless  they  plainly  appear  from  the  transcript  on  ap- 
peal.*   Error  in  law  occurring  at  a  trial  may  be  reviewed  upon 

21  Jackson  v.  Feather  River  Water  Co.,  14  OaL  18;  Poppe  v. 
Atheam,  42  id.  607. 

23  Todd  V.  Winants,  36  Cal.  129. 

25  Keeran  v.  Griffith,  34  Gal.  581:  Lig:htner  v.  Menzell,  35  id.  452. 

24  Frlnk  v.  Alslp.  49  Oal.  105;  and  see  Globe  Investment  Co.  v. 
Boyum,  3  N.  Dak.  538. 

26  Sawyer  v.  Chambers,  44  Barb.  42;  S.  C,  43  id.  622;  Collyer  v. 
Collins,  17  Abb.  Pr.  467. 

26  Caldwell  v.  Pnrks,  50  Cnl.  502:  see,  nlso.  People  v.  Getty,  49 
Id.  584;  Oal.  Code  Civ.  Pro..  8  648.  .^uMcievcy  of  assignment  of  errors^ 
—  Consult  Shinnook  v.  Kuhn,  4  N.  Mex.  159;  Lamy  v.  Lamy,  id.  43. 
140;  Deemer  v.  Falkenberp,  id.  57;  Watson  v.  Brick  Co.,  3  Wash. 
St.  283;  Wolcott  V.  Bachman,  3  Wyo.  335;  Johnson  v.  Farino,  23  Oreg. 
514;  Archbishop  v.  Hack,  id.  536;  Thompson  v.  Insurance  Co..  21  id. 
466.  It  is  important  that  each  specification  of  error  be  complete 
within  itself  so  as  to  clearly  present  the  question  involved.  Herbert 
V.  Dufur,  23  id.  462;  and  see  Bridal  Yell  Lumber  Oo.  v.  Johnson,  25 
id.  105. 

27  Rice  V.  Gashirie,  13  Cal.  53. 

28  Cravens  v.  Dewey,  13  Cal.  42;  Darst  v.  Rush,  14  id.  88. 

29  Sanchez  v.  McMahon,  35  Cal.  218.  See  as  to  positive  waiver  of 
objection  on  the  ground  of  error  of  law  committed  at  the  trial,  unless 
the  exception  be  taken  to  it  at  the  time,  McCartney  v.  Fitz-Henry,  16 
Cal.  186;  Llghtner  v.  Menzel,  85  id.  452;  King  v.  Meyer,  Id.  646; 
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a  biU  of  exceptions,  sb  well  as  upon  a  motion  for  a  new  trial.^ 
But  an  order  striking  out  a  statement  on  motion  for  a  new  trial 
can  not  be  brought  before  the  Supreme  Court  for  review  by  a 
bill  of  exceptions.^^  On  appeal  by  a  plaintiff  from  an  order 
overruling  a  motion  for  a  new  trial  made  by  him  on  the  ground 
of  insufficiency  of  the  evidence  to  justify  the  verdict,  an  ex- 
ception taken  by  defendant  on  the  trial  to  the  competency  of  a 
witness  who  testified  for  plaintiff  will  not  be  considered.'^  The 
objection  that  the  judgment  is  not  authorized  by  the  pleadings 
may  be  taken  on  an  appeal  from  the  judgment-roll  alone.  The 
fact  that  a  motion  for  a  new  trial  was  made,  which  did  not  state 
this  as  one  of  the  grounds,  does  not  operate  as  a  waiver  of  the 
objection.**  The  United  States  Supreme  Court  can  notice  a  ma- 
terial  and  incurable  defect  in  the  pleadings  and  verdict,  as  they 
are  represented  in  the  record  to  have  existed  in  the  court  below, 
although  such  defect  is  not  noticed  in  the  bill  of  exceptions,  nor 
suggested  by  the  counsel  in  argument  here.**  Where  the  court 
below  tries  the  cause  without  a  jury,  the  proper  mode  of  reserv- 
ing questions  of  law  is  to  ask  the  court  to  decide  them,  and 
note  the  refusal  in  a  bill  of  exceptional*  Where  plaintiffs, 
having  excepted  to  the  ruling  of  the  court  excluding  certain 
evidence,  take  in  consequence  of  such  ruling  a  nonsuit  with 
leave  to  move  to  set  aside,  they  do  not  waive  any  of  their  rights 
as  to  the  exceptions  taken.  Objections  to  the  introduction  of 
evidence  are  confined  on  appeal  to  the  grounds  taken  below.** 

I  474Q.  Sxeeptlons  to  evidence  —  admission  of  evidence.         A 

bill  of  exceptions  which  says  that  the  paper  was  offered  in  evi- 

Henry  v.  S.  P.  R.  R.  Ckx,  50  Id.  176;  Barlow. v.  Scott.  24  N.  Y.  40; 
PoUen  V.  Leroy,  10  Boew.  38;  Eiios  y.  Bigenbrodt,  32  N.  Y.  444. 

80  Wall  T.  Preston,  25  Cal.  61.  When  an  appeal  is  taken  on  a  bill 
of  exceptions,  errors  of  law  occurring  at  the  time  may  be  reviewed, 
although  no  specification  of  the  particular  errors  of  law  on  which 
the  appellant  relies  is  contained  in  the  bill.  Shadburne  v.  Daly,  7G 
Cal.  355;  Hagman  v.  Williams,  88  id.  146. 

w  Quivey  v.  Gambert,  32  Oal.  304;  but  see  Cal.  Code  Oiv.  Pro., 
S  651;  and  Lucas  v.  The  City  of  Marysville,  44  Gal.  212. 

82  Pierce  v.  Jackson.  21  Gal.  636. 

88  Putnam  v.  Lamphier,  36  Gal.  151. 

84  Garland  v.  Davis,  4  How.  (T7.  S.)  131. 

80  Griswold  v.  Sharp,  2  Gal.  17;  Lucaa  v.  San  Francisco,  28  id.  501. 

MNatoma  W.  &  M.  Go.  v.  Glarkin,  14  Gal.  549;  King  v.  Meyer, 
85  id.  646.  When  too  late  to  raise  question  of  variance.  Brace  v. 
Doble,  3  &  Dak.  416. 
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dence  does  not  show  that  the  paper  was  read  in  evidence.*^  An 
objection  to  the  sufficiency  of  evidence  should  be  made  at  the 
time  the  same  is  offered  to  be  introduced,  so  that  a  party 
may  have  the  opportunity  of  supplying  the  necessary  evidence.* 
An  exception  must  be  made,  or  the  objection  is  waived,  and 
can  not  afterwards  be  raised.*  Objections  to  the  introduction 
of  evidence  must  be  taken  on  the  trial  below;  they  can  not  be 
taken  for  the  first  time  in  the  appellate  court.^  Objections  to  a 
deposition  can  not  be  made  unless  taken  when  it  is  offered  in 
evidence.*^ 

S  4741.  Documentary  evidence.  An  exception  to  the  admissi- 
bility of  a  deed  in  evidence  must  be  taken  on  the  trial  of  the 
cause,  at  nisi  prius.  The  point  can  not  be  considered  on  appeal.** 
A  statement  in  a  bill  of  exceptions  that  tlie  plaintiff  offered  in 
evidence  a  deed  to  him  and  others,  conveying  the  demanded 
premises  to  the  parties  therein  named,  according  to  their  re- 
spective interests,  does  not  show  whether  the  deed  conveyed  the 
land  to  the  parties  as  tenants  in  common  or  in  severalty.*^ 

S  4742.  IrreleTant  teetimoiiy.  If  in  a  trial  before  the  court, 
without  a  jury,  irrelevant  testimony  is  received,  with  the  under- 
standing that  it  is  not  to  be  considered  by  the  court  unless  other 
testimony  is  afterwards  introduced  making  it  relevant,  and  such 
testimony  is  not  afterwards  introduced,  the  presumption  will 
be  that  the  court  discarded  the  evidence  in  rendering  judg- 
ment, and  the  error  is  without  consequence.**  A  conditional 
exception  to  evidence,  subject  to  a  future  decision,  must  be  re- 
peated positively  after  decision  made.**^    Exception  is  nullified 

87  Page  V.  O'Brten,  36  Cal.  559. 

8«  Goodale  v.  West.  5  Cal.  339;  Mott  v.  Smith,  16  Id.  533;  Hozie  v. 
AUen,  38  N.  Y.  175. 

»  Cafltro  V.  GiU,  5  Cal.  42;  Letter  v.  Putney,  7  Id.  423. 

^I'Covtllaud  V.  Tanner,  7  Cal.  38;  Fountain  v.  Pettee,  38  N.  Y.  184; 
Laber  v.  Cooper,  7  Wall.  565;  O'Connell  v.  Hotel  Co.,  90  Cal.  515; 
Mora  V.  The  People,  19  CoL  255;  Story  v.  Black.  5  Mont.  26;  Murray 
V.  Railroad  Co..  3  N.  Mez.  337;  Higglns  v.  Armstrong,  9  Cal.  38; 
Austin  V.  Andrews,  71  Id.  98. 

41  Jones  V.  Love,  9  Cal.  70;  Hobbs  v.  Duff,  43  id.  485. 

42  Pearson  v.  Snodgrass,  5  Cal.  478;  Posten  v.  Rassette,  id.  467. 
48  Page  V.  O'Brien.  36  Cal.  559. 

♦4  .Tones  v.  Morse,  36  Cal.  205. 
45  Blhin  V.  Bihin,  17  Abb.  Pr.  19. 
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where  the  defect  excepted  to  is  supplied  during  the  trial.**  A 
j)axty  can  not,  by  consenting  to  admit  evidence  "  subject  to  all 
legal  exceptions,"  absolve  himself  from  the  necessity  of  taking 
exceptions  to  the  relevancy  or  sufficiency  thereof,  and  devolve 
the  responsibility  of  discovering  whatever  objections  may  exist 
on  the  court  below,  and  after  fishing  for  a  verdict,  for  the  first 
4iime  assign  his  objections  in  the  Supreme  Court.*^ 

§  4743.  InsufELclency  o£  «Tldeiictt.  ,The  usual  mode  in  which 
error  in  findings,  on  the  ground  of  insufficiency  of  evidence  to 
suppori;  them,  is  reached  on  appeal,  is  by  making  such  insuffi- 
ciency a  ground  of  motion  for  a  new  trial;  but  it  seems  that 
under  the  Code  the  party  aggrieved  may  either  move  for  a 
new  trial  on  that  ground,  or  specify  in  a  bill  of  exceptions  in 
what  respect  the  evidence  did  not  justify  the  decirion,  and  take 
up  the  evidence  upon  the  point  in  question.*® 

§  4744.  Proving  6xc«ptloxiB.  If  the  judge  in  any  case  refuse 
to  allow  an  exception  in  accordance  with  the  facts,  the  party 
desiring  the  bill  settled  may  apply  by  petition  to  the  Supreme 
Court  to  prove  the  same.*® 

S  4745.  Specli^l  ezceptloiL  necessary.  Where  a  parity  objects 
to  the  admission  of  testimony  on  trial,  he  must  state  the  point 
of  his  objection  at  the  time.  General  objections  will  not  do.*^ 
The  party  should  lay  his  finger  on  the  point  at  the  time  of  trial, 
otherwise  the  appellate  couri;  can  not  review  it."  A  party  is 
confined  to  the  objections  raised  upon  the  trial  .'^^  General  ob- 
jection is  not  good  unless  the  evidence  objected  to  be  absolutely 
incompetent,  in  which  case  such  general  objection  is  available;^ 
or  where  the  testimony  could  not,  under  any  possible  circuro 

4«  Oroimse  v.  Fitch,  14  Abb.  Pr.  346;  Park  Bank  v.  Tilton,  15  Id.  384. 

47Covniaiid  V.  Tanner,  7  Cal.  38. 

4«  Jones  T.  Shay,  50  Cal.  508:  see  Cal.  Code  C!v.  Pro.,  S  648. 

4»  As  to  the  mode.  etc..  see  Cal.  Code  Civ.  Pro.,  S  0152. 

fto  People  v.  Apple.  7  Cal.  290:  Kller  v.  KImbal,  10  Id.  267:  Martin 
v.  Travers.  12  Id.  245:  Brewing  Co.  v.  Mlclenz.  5  Dak.  136;  Crocker 
V.  Carpenter,  98  Cal.  41S:  Onber  t.  Cinnella.,  Id.  527;  Harris  v. 
Zanone.  93  id.  59;  City  of  Helena  v.  Albertose,  8  Mont.  499:  Earles 
T.  Blgelow.  7  Wash.  St.  581:  Ward  v.  Wilms,  16  Col.  86;  Roslna  v. 
Trowbridge,  20  Nev.  105:  Klelnschmldt  r.  Her,  6  Mont.  122. 

M  Id.;  Sneed  v.  Osborn,  25  Cal.  619. 

52Waterville  Mfg.  Co.  v.  Brown,  9  How.  Pr.  27;  Smith  ▼.  Floyd, 
18  Barb.  523;  see,  however,  Keyes  v.  Devlin,  3  B.  D.  Smith,  518. 

M  Nightingale  v.  Scannell,  18  Cal.  315. 
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stancee^  have  been  releivaiit,**  So  where  error  is  alleged  in  the 
exclusion  of  testimony,  it  must  clearly  appear  on  the  face  of 
the  exception  that  the  testimony  was,  not  that  possibly  it  might 
have  been,  relevant."  Where  a  defendant's  objection  to  the 
admission  of  testimony  on  the  trial  is  general,  he  can  not  be  per- 
mitted to  make  it  special  for  the  first  time  in  this  court*^ 

I  4746.  When  exception  lies.  In  New  York,  the  comments  of 
the  judge  upon  the  evidence  are  not  subject  to  exception.*^"^  It  is 
questionable  whether  an  exception  lies  to  an  illegal  question  put 
by  a  juror.** 

$  4746a.  Exceptions  —  relative  to  matters  of  evidence  — 
generally.  The  introduction  of  testimony  without  objection 
under  issues  defectively  framed  is  a  waiver  of  such  defects,  and 
they  will  not  be  considered  on  appeal.*^®  If  the  record  on  appeal 
does  not  contain  all  the  evidence,  an  objection  that  the  judg- 
ment is  not  sustained  by  the  evidence  will  not  be  considered.^ 
An  objection  to  the  admission  of  a  judgmentrroll  in  evidence,  on 
the  ground  of  variance  between  the  averments  of  the  complaint 
and  the  judgment^roU,  where  one  named  the  amount  of  the 
judgment  and  costs  in  solido  and  the  other  stated  the  amounts 
separately,  is  frivolous.®*  In  an  equitable  action,  under  Washing- 
ton practice,  it  is  not  necessary  for  either  party  to  take  an 
exception  to  a  ruling  as  to  the  materiality  or  competency  of  tes- 
timony offered  in  the  lower  court-®^  But  it  is,  nevertheless,  the 
duty  of  the  court  to  exclude  testimony  which  is  wholly  irrelevant 
to  the  pleadings,  when  objection  is  made.^ 

The  conduct  of  an  attorney,  in  his  argument  before  the  jury, 
in  referring  to  matters  not  in  evidence,  alleged  as  one  of  the 
grounds  of  a  motion  for  a  new  trial,  can  not  be  considered  on 
appeal,  where  no  objection  was  made,  and  no  exception  saved, 
to  the  statements  when  they  were  made.** 

MDreux  v.  Domec,  18  Cal.  83:  Sneed  v.  Osborn,  25  id.  619. 

M  Cohn  V.  Mulford.  15  Cal.  50. 

M  People  V.  Glenn,  10  Cal.  32. 

»7  Nolton  V.  Moses,  3  Barb.  31:  Gardner  v.  Barden,  34  N.  Y.  483. 

58  Kelly  V.  Commonwealth  Ins.  Co.  of  Penn.,  10  Boew.  82. 

B»  Hogan  V.  Shuart,  11  Mont.  498. 

CO  York  V.  Fortenbiiry,  15  Col.  129. 

61  Frpvert  v.  Swift,  19  Nev.  400. 

62  Scully  V.  Book.  5  Wash.  St.  1R2 

«s  Davis  V.  Hinchcliffe,  7  Wash.  Pt.  rV\  see  ^  4742,  anti. 
«4  Higley  v.  Gilmer,  3  Mont  433. 
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§  4747.  Exceptions  to  findings  —  defective  findings.  Defect- 
ive findings  should  be  specially  excepted  to  in  the  court  below.^ 
And  the  exceptions  should  point  out  wherein  the  defect  con- 
sists.^ But  where  judgment  is  rendered  upon  general  or  special 
findings^  and  a  new  trial  is  moved  for  upon  a  statement  contain- 
ing the  evidence^  no  special  exceptions  to  presumed  findings  or 
motion  in  the  court  below  is  necessary.^ 

fi  4748.  Form,  time  for  filing.  No  particular  form  of  excep- 
tion is  required;  but  when  the  exception  is  to  the  verdict  or  de- 
cision, upon  the  ground  of  the  insufficiency  of  the  evidence  to 
justify  it^  the  objection  must  specify  the  particulars  in  which 
such  evidence  is  alleged  to  be  insufficient.  The  objection  must 
be  stated  with  so  much  of  the  evidence  or  other  matter  as  is 
necessary  to  explain  it,  and  no  more.  Only  the  substance  of 
the  reporter's  notes  of  the  evidence  shall  be  stated.  Documents 
on  file  in  the  action  or  proceeding  may  be  copied,  or  the  sub- 
stance thereof  stated,  or  a  reference  thereto,  sufficient  to  identify 
them,  may  be  made.* 

I  4749.  Want  of  findings.  If  there  be  a  material  fact  in  re- 
spect to  which  the  findings  are  silent,  the  party  aggrieved  may 
except  to  them  by  pointing  out  the  particular  defect  or  omission 
complained  of,  and  if  the  court  refuse  to  correct  them,  the  rem- 
edy is  by  appeal.  But  if,  on  any  material  fact,  the  court  finds 
contrary  to  or  without  sufficient  evidence,  this  is  ground  for  a 
new  trial  only.^*  Where  the  findings  are  contrary  to  or  unsup- 
ported by  the  evidence,  the  only  proper  proceeding  to  correct 
them  is  a  motion  for  a  new  trial,  and  not  an  exception  to  the 
findings.''^    In  case  of  a  want  of  findings,  objection  can  not  be 

<«  Troy  V.  Clarke.  30  Cal.  419:  Green  v.  Clark,  SI  Id.  5©1;  Hathaway 
V.  Ryan,  36  Id.  190;  Logan  v.  Hale,  42  Id.  ft46;  Ogbum  v.  Connor,  46 
id.  353;  13  Am.  Rep.  213;  McCluaky  v.  Gerhauser,  2  Nev.  47:  CoHJer 
V.  Brrln,  2  Mont.  335.  A  specification  that  "  the  court  erred  In  flnd- 
incr "  certain  facts  is  not  sufficiently  particular.  Coglan  r.  Beard,  67 
r.al.  303. 

'•fi  ITidden  v.  Jordan,  28  Cal.  301. 

f^  Steinback  v.  Krone.  36  Cal.  308. 

«» Cal.  Code  Civ.  Pro.,  fi  648.  As  to  time  of  filing  exceptions  to 
findings,  and  serving  of  notice,  see  Onl.  Code  Civ.  Pro.,  S§  649,  650. 
fSl;  see.  also.  Gay  v.  Mors.  .34  Cal.  125. 

» Hathaway  v.  Ryan.  35  Cal.  188;  see  Mulcahy  v.  Glazier.  51  Id. 
626. 

TO  Hidden  v.  Jordan,  28  Cal.  304;  Cowing  v.  Rogers,  34  id.  648;  Rice 
V.  Tnskeep,  Id.  224. 
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taken  unless  a  finding  was  asked  for  and  the  court  omitted  or 
refused  the  same^  and  exception  was  taken  to  such  omission  or 
refusal^* 

§  4750.  When  necMsary.  Exceptions  need  not  be  taken  where 
the  facts  found  do  not  warrant  the  judgment,  or  where  they 
are  inconsistent  with  the  judgmentJ^  The  office  of  exceptions 
to  findings  is  to  supply  the  want  of  findings  where,  upon  any  of 
the  issues,  the  facts  are  insufficiently  found,  or  not  found  at  allJ' 
A  general  exception  to  finding  of  mixed  questions  of  law  and 
fact  does  not  raise  the  question  whether  the  fact  found  is  sus- 
tained by  the  evidenced*  It  is  not  necessary  to  take  exceptions 
to  the  findings  if  the  appellant  attacks  only  the  conclusions  of 
law  drawn  from  the  facts  f oimd J^ 

$  4751.  Exceptions  to  InBtructionB  —  exception  must  be  taken. 

Appellant  can  not  avail  himself  of  error  in  the  court  below  in 
instructing  the  jury,  or  in  modifjing  instructions  asked,  unless 
he  excepts  in  the  court  below  J®  A  party  can  not  take  his 
chances  for  a  verdict  on  instructions  given  or  refused  without 
exceptions  taken,  and  then,  after  verdict,  except  to  the  action  of 
the  court  upon  motion  for  new  trial.'"  Exceptions  must  be 
taken  at  the  time  the  decision  is  made,  unless  otherwise  pro- 
vided-J®  but  the  bill  containing  the  exceptions  may  be  presented 
to  the  judge  for  settlement,  either  at  the  time  the  decision  is 
made,  or  afterwards,  under  section  (550  of  the  California  Code 
of  Civil  Procedure.  Tf  an  exception  to  the  charge  of  the  court 
to  the  jury  is  taken  after  the  jurv  have  withdrawn  to  consider  of 
their  verdict,  and  before  the  verdict  is  rendered,  the  question 
of  allowing  or  disallowing  the  exception  rests  in  the  discretion 

71  Lucas  V.  San  Francisco,  28  Cal.  501;  Hidden  v.  Jordan,  Id.  301; 
see  Hlcklln  v.  McClear,  18  Oreg.  126.  Exceptions  to  flndinffs  under 
the  statute  of  Washington,  on  a  trial  by  the  court,  without  a  Jury. 
See  Rice  v.  Stevens,  9  Wash.  St  298.  As  to  how  flndlngrs  of  fact 
may  be  waived,  see  Cal.  Code  Clr.  Pro.,  §  634. 

72  Lucas  V.  San  Francisco,  28  Cal.  591. 

73  Cowing  V.  Rogers,  34  Cnl.  648. 

74  People  V.  Albright,  14  Abb.  Pr.  305. 

7B  Solomon  v.  Reese,  34  Cal.  28:  Oay  v.  Moss,  id.  125:  Toniliuson  v. 
Mayor  of  New  York.  23  How.  Pr.  452:  Rogers  v.  Beard.  20  id.  98. 

7fl  Lightner  v.  Menzel.  35  Cal.  452:  Sharp  v.  Hoffman.  79  id.  404; 
Lewis  V.  Dodge,  3  Col.  App.  59:  Taylor  v.  Buckley,  id.  79. 

77  Letter  v.  Putney,  7  Cal.  423. 

78  Cal.  Code  Cjv.  Pro.,  §§  646,  647. 
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of  the  court,  and  whether  allowed  or  disallowed,  the  Supreme 
Court  will  not  interfere  with  the  exercibo  of  tliis  dibcretionJ®  In 
Robinson  v.  W.  P.  R  R  Co.,  48  Cal.  425,  the  court  say:  "  Excep- 
tio-njB  to  the  oral  charge  ought  to  point  out  the  specific  portions, 
excepted  to,  and  be  made  at  the  time,  in  order  that  the  judge 
may  have  an  opportunity  before  the  jury  retires  to  correct  any 
error  he  may  have  inadvertently  fallen  into  in  the  hurry  and  per- 
plexities of  the  trial.^'*^  If  a  bill  of  exceptions  is  presented  for 
settlement  more  than  thirty  days  after  the  judgment  is  rendered, 
it  must  show^  an  extension  of  time  as  an  excuse  for  delay,  or  the 
bill  caji  not  be  considered  by  the  appellate  court,  even  if  set- 
tled.^^  A  judge  or  judicial  officer  may  settle  and  sign  a  bill  of 
exceptions  after  as  well  as  before  he  ceases  to  be  such  judge  or 
judicial  officer.  If  such  judge  or  judicial  officer  dies,  is  removed 
from  office,  becomes  disqualified,  is  absent  from  the  state,  or 
refuses  to  settle  such  bill  of  exceptions,  or  if  no  mode  is  pro- 
vided by  law  therefor,  it  shall  be  settled  in  such  manner  as  the 
Supreme  Court  may  by  its  order  or  rules  direct.®^ 

I  4752.  Miurt  be  speciilc.  Exceptions  to  the  charge  of  a 
court  should  point  out  the  specific  portions  of  the  charge  ex- 
cepted to.**  A  general  exception  to  a  charge  to  the  jury  will 
not  be  sustained,  if  any  part  of  the  charge  is  correct.^  A  gen- 
eral exception  to  the  whole  charge  will  not  lay  groimd  for  a 
review  in  detail.  Even  when  taken  to  "each  and  every  ruling, 
severally,  separately,  and  distinctly,"  it  was  held  to  amount  to 
nothing."    To  an  ambiguous  charge,  the  exception  must  present 

TO  St  John  V.  Kldd,  26  Cal.  265.  Whether  §  646.  Cal.  Code  Civ. 
Pro.,  has  changed  the  law  in  this  respect  quaere.  Compare  Mallett 
T.  Swain,  56  Oal.  171. 

MSee,  also,  Brown  v.  Kentfleld,  50  Cal.  131;  Jacobs  v.  Mltchen,  2 
Col.  App.  456;  Sukeforth  v.  I^rd,  87  Cal.  390. 

SI  Hlggins  V.  Mahoney,  50  Cal.  444. 

82  Oal.  Code  Civ.  Pro..  |  653;  see  I  5050,  post 

83  Hicks  V.  Coleman,  25  Cal.  123;  85  Am.  Dec.  103;  Dale  v.  Purvis, 
78  Cal.  113;  Boyd  v.  Oddous,  07  Id.  510;  Coleman  v.  Gllmore,  49  Id. 
340. 

84  Lincoln  v.  Claflin,  7  Wall.  132;  People  v.  Hart  10  Utah,  204; 
People  V.  Beriln,  Id.  39;  Black  v.  City  of  Lewlston,  2  Idaho,  264; 
Mallng  V.  Crummy,  7  Wash.  St  222;  Bowers  v.  Railroad  Co.,  4 
rtah,  215;  Kearney  v.  Snodgrass,  12  Oreg.  311. 

85  Magee  v.  Badger,  34  N.  Y.  247;  90  Am.  Dec.  691;  Chamberlain  t. 
Pratt  33  N.  Y.  47,  52. 
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the  modification  which  will  free  it  from  ambiguity,  or  geoenl 
objection  will  be  untenable.^ 

86  Springstead  v.  Lawson,  23  How.  Pr.  302;  S.  O.,  14  Abb.  Pr.  828. 
The  rule  relatlre  to  exceptions  of  this  kind  is  thus  declared:  1. 
When  any  part  of  a  charge  given  is  sound,  a  general  exception  to 
the  charge  as  a  whole  can  not  be  sustained;  2.  To  maintain  an 
exception  to  a  refusal  to  charge  an  entire  series  of  propositions,  each 
one  of  the  propositions  must  be  sound;  3.  An  exception  to  such  por- 
tions of  a  charge  as  are  variant  from  the  requests  made  by  the 
party,  not  pointing  out  the  variance,  can  not  be  sustained.  Murray 
V.  Murray,  6  Oreg.  17;  approved,  Salmon  v.  Cress,  22  id.  177.  See, 
also,  afi  to  the  proper  form  and  manner  of  taking  exceptions  to  in- 
structions. Woods  V.  Berry,  7  Mont  195;  Gibbs  v.  Wall,  10  Col.  153; 
Bell  V.  Shingle  Go.,  8  Wash.  St  27.  Under  the  Washington  statute 
(Laws  1803,  p.  112,  S  4),  the  grounds  of  objection  to  an  instruction 
need  not  be  stated  in  the  exception  thereto.  Sexton  v.  School  Dis- 
trict 9  Wash.  St.  5.  When  instructions  are  not  as  full  on  some 
particular  points  as  desired,,  the  party  objecting  should  ask  the 
court  to  make  them  more  specific,  before  he  can  except  on  that 
ground.  Brown  v.  Porter,  7  Wash.  St  327;  McQuillan  v.  Seattle,  13 
Id.  600.  Where  the  giving  or  refusing  of  instructions  is  excepted  to, 
all  of  the  instructions  given  or  refused  should  be  contained  in  the 
record.    Renshaw  v.  Switzer,  6  Mont  464. 
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JUDGMENTS  AND  DECREES. 


CHAPTER  I. 

JUDGMENT  IN  GENERAL. 

S  4753.  Wliat  1b  a  JodgniMit.  A  judgment  Ib  the  final  deter- 
mination of  the  rights  of  the  parties  in  the  action  or  proceeding.* 
Every  definite  sentence  or  decision  of  a  court,  by  which  the 
merits  of  a  cause  are  determined,  although  it  be  not  technically 
a  judgment,  or  the  proceedings  are  not  capable  of  being  enrolled 
so  as  to  constitute  what  is  technically  called  a  record,  is  a  judg- 
ment within  the  meaning  of  the  law,  and  as  such  subject  to  the 
revisory  jurisdiction  of  the  appellate  court.*  It  should  distinctly 
express  what  is  given  or  denied.'  The  opinion  of  the  judge  on 
collateral  matters  is  no  part  of  the  judgment;*  nor  his  reasons 
given  in  his  findinga* 

i  4754.  Jurisdiction  of  eovrt.  If  the  couri;  has  jurisdiction  of 
the  person  of  the  defendant  and  the  subject-matter,  the  judg- 
ment is  good  against  a  collateral  attack,  however  erroneous 

1  Cal.  Oode  Civ.  Pro..  $  577;  see,  also.  Martin  v.  Simpklns,  20  Ool. 

2  Belt  V.  Davis.  1  Oal.  138.  A  judgrment  becomes  "  rendered  "  at 
the  time  the  court  pronounces  Its  dednlon.  Estate  of  Cook,  77  CaJ. 
220;  and  see  McLaughlin  v.  Doherty,  54  Id.  519;  Toung  v.  Wright, 
52  Id.  407:  Harmon  v.  Cattle  Co..  9  Mont.  248.  An  entry  by  the 
clerk,  at  the  end  of  the  trial,  in  the  minutes  of  the  court,  of  the 
decision  of  the  Judge,  does  not  constitute  a  judgment,  though  it 
constitutes  the  rendition  of  judgment  when  findings  are  waived. 
When  findings  of  fact  are  not  waived,  and  are  filed  by  the  court,  they 
constitnte  the  rendition  of  judgment  Crlm  v.  Kessing.  89  Cal.  478; 
San  Joaquin  Land  &  Water  Co.  v.  West  99  id.  345. 

« 14  Vln.  Abr.  612;  6  Dane  Abr.  90;  T^wee  PI.  069;  Whltaker  v. 
Bramson,  2  Paine.  209. 
4  Ward  V.  The  Fashion,  1  Newb.  41. 
6  Burke  v.  Table  Mountain  Water  Co..  12  Oal.  408. 
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it  may  be.®  If  it  appear  by  the  record  or  otherwise  that  the 
court  never  had  jurifidiction  over  the  person  of  the  defendant^, 
the  judgment  will  be  pronounced  a  nullity,  whether  it  comes 
directly  or  collaterally  in  issue,  and  a  sale  of  property  under 
it  will  be  void  also.^  A  party  against  whom  a  judgment  has 
been  rendered  by  a  court  of  general  jurisdiction  will  be  pre- 
sumed to  have  been  made  a  party  to  the  suit  in  some  of  the 
ways  provided  by  law,  unless  the  contrary  appears  affirmatively 
by  the  record.® 

The  Superior  Courts  in  California,  by  virtue  of  their  organiza- 
tion and  common-law  powers,  have  full  authority,  except  when 
limited  by  the  Constitution  or  Practice  Act,  to  pronounce  such 
judgment  as  the  exigency  of  each  case  shall  require*  Jurisdic- 
tion will  generally  be  presumed  in  the  case  of  superior  courts; 
but  if  the  want  of  jurisdiction  appears  on  the  face  of  the  record 
of  the  judgment  of  a  superior  court,  the  judgment  is  void,  and 
it  may  be  attacked  in  a  collateral  proceeding.*^  The  true  test  is, 
whether  the  omission  be  of  the  form  or  of  the  substance  of 
the  act  required  to  be  performed.  If  of  the  substance,  then  the 
judgment  is  a  nullity;  if  of  form,  only  an  irregularity.**  The 
presumption  in  favor  of  a  judgment  of  a  court  of  general  juris- 
diction is  overthrown  when  the  record  of  the  entire  case  dis- 
closes a  want  of  jurisdiction.*^  But  this  presumption  does  not 
apply  to  judgments  of  inferior  courts.  In  such  case,  the  facts 
giving  jurisdiction  must  be  shown.**  The  jurisdiction  sufficient 
to  sustain  a  record  is  jurisdiction  over  the  cause,  over  the  par- 
ties, and  over  the  thing,  when  a  specific  thing  is  the  subject  of 
the  judgment.**  It  is  essential  to  the  validity  of  a  judgment 
that  it  be  rendered  by  a  court  of  competent  jurisdiction  at  thfr 

6  Moore  v.  Martin,  38  Cal.  428,  citing  Haiin  v.  Kelly,  34  id.  391:  94 
Am.  Dec.  742. 

TMcMinn  v.  Whelan.  27  Cal.  313;  Whitwell  ▼.  Barbler.  7  id.  54r 
Forbes  v.  Hyde,  31  id.  342;  and  see  Moyer  ▼.  Bucks.  2  Ind.  App.  571; 
50  Am.  St  Rep.  251. 

8  Sharp  V.  Daugney,  33  Cal.  505. 

»  Stewart  v.  T^vy,  36  Oal.  159. 

10  Forbes  v.  Hyde,  31  Cal.  342;  affirmed  in  Hahn  v.  Kelly,  34  id. 
891;  94  Am.  Dee.  742:  Drake  v.  Duvenick,  45  Cal.  464;  Coit  v.  Haven. 
30  Conn.  190:  79  Am.  Dec.  244;  see,  also,  Oal.  Code  Civ.  Pro.,  S  1908. 

11  Hahn  v.  Kelly,  34  Cal.  391. 

12  Gray  v.  Hawes,  8  Cal.  569. 

13  Rowley  y.  Howard,  23  Cal.  404;  JoUey  ▼.  Folts,  34  id.  326;  see 
ft  32a  ante. 

u  Cal.  Code  Civ.  Pro.,  S  1917. 
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time  aad. place  and  in  the  form  preecribed  by  law.^^  A  judgment 
does  not  depend  upon  the  clerk  performing  his  duty  in  making 
up  the  judgment-roll^  or  in  preserving  the  papers.  If  the  facts 
necessary  to  give  jurisdiction  to  the  court  exists  the  judgment  is 
good.^* 

f  4755.  Final  Judgment.  The  correct  rule  appears  to  be  that 
the  words  "  final  judgment "  must  be  understood  as  appl3ring  to 
all  judgments  and  decrees  which  determine  the  particular  cause, 
and  thajt  it  is  not  requisite  that  such  judgment  should  finally 
decide  upon  the  rights  which  are  litigated.*''  So  an  order  set- 
ting aside  a  former  judgment  is  a  final  judgment.**  Every 
definite  sentence  or  decision  of  a  court  by  which  the  merits  of 
the  case  are  determined  is  a  final  judgment.*®  But  no  question 
must  be  reserved.^  So  a  judgment  dismissing  a  suit  in  which  a 
temporary  injunction  had  been  granted  is  a  final  judgment.^  A 
judgment  by  an  equally  divided  court,  affirming  the  judgment 
of  the  court  below,  is  a  determination  as  final  as  if  rendered  by 
a  unanimous  court.^  The  judgment  or  decree  of  a  court  of 
competent  jurisdiction  is  not  only  final  as  to  the  matters  actually 
determined,  but  as  to  every  other  matter  which  the  parties  might 
have  litigated  and  had  decided  under  the  pleadings.^  So  a  fail- 
ure to  plead  a  defense  which  the  party  was  bound  to  present  is 
a  waiver  by  which  the  party  is  concluded.^  So  when  a  fact  is 
neceaearily  found  and  detefTuined,  it  is  final  and  conclusive  be- 
tween  the  parties,  not  only  when  the  subject-matter  is  the  same, 
but  when  the  point  comes  incidentally  in  question  in  regard  to 

»  Wicks  V.  Ludwig,  9  Oal.  173. 

i«Uek  V.  Stockdale,  18  Cal.  219;  Sharp  v.  Lumley,  34  Id.  611; 
Hntchlnson  v.  Bours,  13  id.  50;  Sleber  v.  Frlnk,  7  Ool.  148. 

17  Belt  V.  Davis,  1  Cal.  138;  Gooley  v.  Patterson,  52  Me.  472; 
Sheldon  v.  WiUiams,  62  Barb.  183;  Klink  v.  Steamer  Gusetta,  30  6a. 
504. 

IS  Explaining  Loring  v.  lUsley,  1  Ool.  28;  B^t  v.  Davis,  id.  135. 

Mid. 

» Belmont  v.  Ponvert,  3  Robt  693. 

a  Dowling  V.  Polack,  18  Cal.  625,  in  favor  of  the  defendant;  Leese 
V.  Sherwood,  21  id.  151.  Order,  as  contra-distinguished  from  a  final 
judgment;  see  Oilman  v.  Oontra  Cofita  Co.,  8  Cal.  57;  McKinley  v. 
Tattle,  34  id.  35. 

SDurant  v.  Essex  Co.,  7  Wall.  107. 

ssPhelan  v.  Gardner,  43  Cal.  311;  Harris  v.  Harris,  3d  Barb.  83; 
Clemens  v.  Clemens,  37  N.  T.  59. 

»« Dewey  v.  Peck.  33  Iowa,  242;  Maloney  v.  Horan,  49  N.  Y.  115; 
10  Am.  Rep.  335;  BarweU  v.  Knight,  51  Barb.  267. 
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a  difFerent  matter.^  Although  a  judgment  may  be  final  with 
reference  to  the  court  that  pronounced  it,  and  as  ftuch  be  the 
subject  of  appeal,  yet  it  is  not  necessarily  final  with  reference  to 
the  property  or  rights  affected  so  long  as  it  is  subject  to  appeal 
and  liable  to  be  reversed  » 

S  4756.  Judgment  must  follaw  allegations  and   proofs.      The 

rule  that  judgment  should  be  rendered  in  conformity  with  the 
allegations  and  proofs  of  the  parties,  secundum  allegata  et  pro- 
bata^ is  fundamental  in  the  administration  of  justice.^    The 

»  Gray  v.  Dougherty,  25  CaJ.  272;  Caperton  v.  Schmidt,  26  Id.  493; 
Garwood  y.  Garwood,  29  id.  521.  See,  as  to  effect  of  a  judgment, 
Cal.  Code  Civ.  Pro.,  i  1908.  As  to  what  Judgments  are  final,  con- 
sult, in  ejectment.  Smith  v.  Trabue*8  Heirs,  9  Pet  4;  by  default  on 
promissory  notes,  Clements  v.  Berry,  11  How.  (U.  S.)  396;  in  action 
on  contract,  Whitaker  v.  Bramson,  2  Paine,  209.  The  distinction 
between  a  judgment  which  Is  final  and  one  which  is  definitive  ex- 
plained in  United  States  v.  The  Peggy,  1  Oranch,  103.  As  to  what 
decrees  are  final,  and  when  decrees  become  final,  consult  Jenkins  y. 
Eldredge,  1  Woodb.  &  M.  61;  Porter  v.  United  States,  2  Paine,  313. 
The  distinction  between  decrees  which  are  final  and  those  which  are 
interlocutory  discussed  in  Chouteau  v.  Rice,  1  Minn.  24;  see,  also, 
F'orgay  v.  Conrad,  6  How.  (U.  S.)  201;  Perkins  v.  Fourniquet,  id.  206; 
PuUiam  y.  Christian,  id.  209;  De  Armas*  Heirs  y.  United  States,  id. 
103. 

26  Hills  y.  Sherwood,  33  Cal.  474.  Final  iudgment,—  There  can  be 
but  one  final  judgment  in  an  action,  and  that  is  one  which  ends  the 
Huit  in  the  court  in  which  It  is  entered,  and  finally  determines  the 
rights  of  the  parties  in  relation  to  the  matter  in  controyersy.  Stock- 
ton Haryester  Works  y.  Insurance  Co.,  96  Cal.  559.  Judgment  pro 
forma,  finality  of.  See  Adams  y.  Smith,  6  Dak.  94.  Finality  of  judg- 
ment, ancillary  proyisions.  Sharon  y.  Sharon,  79  Cal.  633.  The  fact 
of  a  reference  being  had  after  judgment  does  not  of  Itself  determine 
that  the  judgment  is  not  final.  And  if  the  reference  be  only  for  the 
purpose  of  executing  the  judgment  after  all  the  rights  of  the  parties 
hayc  been  determined,  then  the  judgment  is  final.  Arnold  y.  Sin- 
clair, 11  Mont.  556.  Final  decree  ordering  restitution,  See  Sprague 
y.  Locke,  1  Ool.  App.  171.  A  judgment  directing  an  accounting  and 
not  establishing  any  certain  indebtedness  is  interlocutory  and  not 
final.  Clarke  y.  Balrd,  98  Cal.  642.  The  interlocutory  decree  known 
to  the  old  equity  practice  is  not  conclusiye,  like  an  interlocutory  de- 
cree in  partition,  but  may  be  modified  by  the  final  decree.  Thomp- 
son y.  White,  76  Cal.  381.  An  order  oyerrullng  a  demurrer  with 
leaye  to  amend  is  not  a  final  judgment.  Bode  y.  Inyestment  Co.,  1 
N.  Dak.  121. 

27  Green  y.  OoyiUand,  10  Cal.  332;  Tomlinson  y.  Monroe,  41  id.  96; 
Christian  College  y.  Hurdley,  49  Id.  349;  Bender  y.  Bender,  14  Oreg. 
^53;  Woodward  y.  Nayigation  Co.,  18  id.  299;  Rankin  y.  Newman, 
107  Cal.  602. 
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relief  granted  to  the  plaintiff,  if  thei^  be  no  anflwer,  can  not 
exoeed  that  which  he  shall  have  demanded  in  his  complaint; 
but  in  any  other  case  the  court  may  grant  him  any  relief  con- 
sistent with  the  case  made  by  the  complaint  and  embraced  within 
the  issue.^  So  of  a  decree  in  equity.^  Although  the  distinc- 
tions between  proceedings  at  law  and  in  equity  have  been  abol- 
ished, yet  it  is  evident  that  judgments  at  law  and  in  equity 
can  not  be  assimilated.*^  But  affirmative  relief  may  be  granted, 
though  not  asked  for  in  the  answer.'^  So  held  in  an  action  for 
the  fraudulent  issue  of  stock,  and  to  adjust  claims  growing  out 
of  the  frauds.** 

S  4767.  Joint  and  Mineral  Jad^^mant.  Judgment  may  be  given 
for  or  against  one  or  more  of  several  plaintiffs,  and  for  or  against 
ono  or  more  of  several  defendants;  and  it  may,  when  tha  justice 
of  the  case  requires  it,  determine  the  ultimate  rights  of  the  par- 
ties on  each  side,  as  between  themselves.^  In  en  action  against 
several  defendants,  the  court  may,  in  its  discretion,  render  judg- 
ment against  on^  or  more  of  them,  leaving  the  action  to  proceed 
against  the  others  whenever  a  several  judgment  is  proper.**  Tn 
an  action  against  two  defendants  upon  a  joint  contract,  plain- 
tiff may  have  a  several  judgment  against  one  defendant  who 
has  been  sen-ed,  even  if  the  other  defendant  has  not  been  served; 
nor  is  it  vitiated  as  to  the  defendant  served,  by  the  fact  that  it 
is  in  form  entered  up  against  both.*^  Tn  an  action  against  de- 
fendants jointly  and  not  severally  liable,  where  a  portion  only 
of  the  parties  are  served  with  process,  the  clerk  can  not,  on  the 

28  Cal.  Oode  Civ.  Pro.,  I  580;  Kelsey  v.  Western,  2  N.  Y.  606:  Bailey 
V.  Rider,  10  Id.  363;  Rome  Exoh.  Bank  v.  Eames,  1  Keyes,  688; 
Wright  V.  Delafleld,  25  N.  Y.  266,  reveralnR  S.  C.  23  Barb.  408;  Cole- 
man V.  Second  Ave.  R.  R  Co..  38  N.  Y.  201:  Oilmore  v.  Burch.  7 
Oreg.  374:  33  Am.  Rep.  710;  see,  also.  $  332,  ante.  A  Judgment  for 
damages  In  excess  of  the  amount  prayed  for  is  erroneous.  Burke  v. 
Koch,  76  Gal.  366. 

29  Boone  v.  Chiles,  10  Pet  177;  Jackson  v.  Ashton,  11  id.  220. 

»  Butler  ▼.  Lee,  3  Keyes,  76;  33  How.  Pr.  251;  Towle  v.  Jones.  1 
Robt:  87;  Mann  v.  Falrchild.  2  Keyes,  106. 

SI  Cal.  Oode  Civ.  Pro..  S  666. 

32  N.  Y.  &  N.  H.  R.  R.  Co.  v.  Schuyler.  34  N.  Y.  30. 

M  CaL  Code  Civ.  Pro.,  «  678. 

M  Id.,  §  679:  see  Kelly  v.  Plover,  103  Oal.  35;  Plsk  v.  Henarie,  14 
Oreg.  29;  16  id.  90. 

w  Kelly  V.  Bandlnl,  60  CaJ.  530;  see,  also,  Cal.  Oode  Civ.  Pro..  S  414; 
Shain  V.  Forbes.  82  Oal.  577:  Ah  Lep  v.  Gong  Choy.  13  Greg.  206; 
Hamm  ▼.  Baache,  22  Id.  618;  Conklin  v.  Fox,  3  Mont  208. 


§  4768  JUDGMENTS   AND   DECR££S.  332" 

application  of  plaintiff^  enter  judgment  upon  default  against  par- 
ties served  only.  A  judgment  so  entered  is  void.^  Where  the 
liability  is  joint  or  several^  the  clerk  may  enter  default  and  judg- 
ment against  those  served,  whether  all  are  8er\'ed  or  not.'^  The 
entry  of  judgment  by  the  clerk  is  of  course  coniined  to  actions 
arising  upon  contract  for  the  recovery  of  money  or  damages 
only.^  When  a  judgment  has  been  recovered  against  one  or 
more  joint  debtors,  the  others,  who  were  not  originally  served 
and  did  not  appear^  may  be  summoned  to  show  cause  why  tliey 
should  not  be  bound  by  the  judgment.^  Where  there  is  an 
appearance  by  both  defendants,  judgment  should  be  against 
both.*^  The  statute  authorizing  the  entry  of  judgment  against 
the  joint  property  of  the  defendants,  where  two  or  more  persons, 
associated  in  any  business,  transact  such  businees  under  a  com- 
mon name,  by  which  they  are  sued,  and  one  or  more,  but  not 
all  the  associates,  were  served  with  process,  has  been  held  un- 
constitutional in  California.** 

I  4758.  Entering  Judgment.  The  clerk  shall  keep  with  the 
records  of  the  court  a  book  to  be  called  the  "judgment-book," 
in  which  judgments  must  be  entered.*^  It  is  not  necessary  for 
the  clerk  in  entering  up  a  judgment  to  insert  therein  recitals 
of  his  exposition  of  the  preceding  facts.**  The  recitals  in  a 
judgment  are  prima  facie  evidence  only  of  the  facts.**  So  the 
recital  of  the  service  of  summons  is  conclusive  of  the  fact**^ 

8«  KeUy  V.  Austin,  17  Cal.  SW;  Curry  v.  Roundtree,  51  Id.  184:  see, 
also,  Brady  v.  Heynolds,  13  Id.  81:  People  v.  PHsble,  18  Id.  402. 

87  See  Cal.  Code  Civ.  Pro.,  |§  414,  585,  subd.  1. 

38  Id.,  I  585. 

89  Cal.  Code  Civ.  Pro.,  S  414:  Id.  989;  se©^  also,  Sneath  v.  Grtfflth.  48 
Cal.  438:  Tay  v.  Hawley.  39  id.  93. 

40  Flake  v.  Carson,  a3  111.  518.  When,  in  an  action  at  law,  a  Joint 
liability  is  charj?ed,  judgment  onn  not  be  entered  separately  against 
one  of  the  parties.    Rupe  v.  Lumber  Ass'n,  3  N.  Mex.  261. 

41  Tay  V.  Hawley,  39  Cal.  aS. 

42  Cal.  Code  Civ.  Pro..  H  668.  Where  Jud^mentfl  are  required  to  be 
entered  by  the  clerk  In  a  record  of  the  court  to  be  called  the  "  jud{?- 
ment  book,"  the  entry  of  a  judgment  in  a  book  deslf^nated  as 
"  Journal  of  proceed Inps,*'  thoiijrh  Irreprular,  does  not  impair  or  In- 
validate tbe  Judjrment.  especially  as  between  the  parties  to  the  ac- 
tion. Work  V.  Railroad  Co.,  11  Mont  513:  Wolf  v.  Townslte  Co.,  15 
Id.  49. 

48  Iveese  v.  Clark,  28  Cal.  33;  Green  v.  Swift,  50  id.  456. 
44  Id.:  ITahn  v.  KeHy,  34  Cal.  391:  94  Am.  Dec.  742. 
48  Sharp  V.  Lumley,  34  Cal.  611. 
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Where  the  Supreme  Court  reverses  the  judgment  of  a  District 
Court,  and  directs  the  entry  of  final  judgment,  such  judgment 
can  bo  entered  by  the  clerk  of  the  District  Court  in  vacation.** 
So  an  action  tried  by  the  court  without  a  jury  may  be  entered  in 
vacation.*''  A  judgment  is  not  a  nullity  because  entered  before 
exceptions  to  the  findings  are  overruled  and  additional  findings* 
filed.^  When  a  demurrer  to  the  complaint  is  sustained,  and  the 
plaintifT^s  application  to  amend  his  complaint  is  denied,  it  is  the 
duty  of  the  clerk,  without  any  further  direction,  to  enter  the  a\>- 
I)ropriate  judgment.*'  A  judgment  may  be  amended  nunc  pro 
tunc  J  either  before  or  after  the  term  has  expired."®  Where  after 
the  death  of  the  appellants  the  appellate  court,  not  being 
aware  of  the  death,  render  a  judgment  of  affirmance,  upon  a 
subsequent  suggestion  of  the  fact  the  judgment  will  be  vacated, 
and  a  judgment  of  affirmance  rendered,  as  of  a  day  previous  to 
the  death,  nunc  pro  tunc.^^  Clerical  errors  and  misprisions  may 
be  corrected  nunc  pro  tunc.^^  The  judgment  against  an  adminis- 
trator, though  in  the  form  of  a  common  money  judgment  by  de- 
fault, is  valid,  its  only  effect  being  to  establish  the  validity  of  the 
claim.**  A  court  may  at  any  time  render  or  amend  a  judgment 
7iunc  pro  tunc  when  the  record  discloses  that  the  entry  on  the 
minutes  does  not  correctly  give  what  was  the  judgment  of  the 
court.*^  But  an  alteration  of  a  judgment  by  the  court  without 
notice,  so  as  to  include  a  party  not  served  with  process,  if  not 
void,  is  voidable  at  the  election  of  the  party .*"^  The  court  may 
amend  the  judgment  by  inserting  a  clause  shoeing  who  are  per- 
sonallv  liable  for  the  debt.^    The  rule  that  a  court  has  no 

46  McMillan  v.  Richards,  12  Cal.  467. 

«  People  V.  Jones.  20  Cal.  50;  Cal.  Code  Civ.  Pro.,  S  78.  As  to  acta 
necessary,  see  Casement  v.  Rln^Kold,  28  Gal.  335. 

-w  Haley  v.  Amestoy.  44  Cal.  135. 

49  Gallardo  v.  Reed.  49  C«l.  340. 

po  Morrison  v.  Dapman,  3  Cnl.  255;  Swain  v.  Naffiee,  19  id.  127: 
BranRer  v.  ClievaJier,  9  Id.  172:  Hejreler  v.  Henckell,  27  id.  491: 
Moiintiiin  V.  Rowland,  30  Ga.  929. 

»i  Black  V.  Rhaw.  20  Cal.  (J8:  see  Cal.  Code  Civ.  Pro..  S  609.  which 
provides  that  if  a  party  die  after  verdict  or  decision  upon  any  Irruo 
of  fact,  and  before  judgment,  the  court  may  nevertheleBS  render 
judgment  thereon. 

52Hegeler  v.  Henckell,  27  Cal.  491;  Bgan  v.  Egan,  90  id.  15;  see 
De  Castro  v.  Richardson,  25  id.  49. 

M  Chase  v.  Swain,  9  Cal.  130. 

M  Morrison  v.  Dapman,  3  Cal.  255. 

w  Chester  v.  Miller,  13  Cal.  561 ;  Womack  v.  Sanf ord,  37  Ala.  445. 

M'LeviBton  v.  Swan,  33  Cal.  480. 
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power  over  its  own  judgments  upon  the  expiration  of  the  term. 
has  no  application,  except  to  final  judgments,  or  while  the  pro- 
ceedings are  in  fieriy  But  where  a  judgment  is  rendered,  and 
an  appeal  taken  to  this  court,  the  court  below  loses  control  over 
the  judgment,  and  an  order  amending  the  judgment  is  er- 
roneous.** 

§  4768a.  The  same  —  continued.  After  the  rendition  of  a 
judgment  it  is  the  ministerial  duty  of  the  clerk  to  enter  it;^  and 
he  can  not,  by  neglecting  to  perform  that  duty,  destroy  or 
impair  the  effect  of  the  judgment.*^  The  judgment  need  not  be 
signed  by  the  judge  or  clerk.  The  presumption  is  that  the  judg- 
ment as  entered  by  the  clerk  was  authorized.**  Entry  of  judg- 
ment may  be  performed  at  any  time,  even  after  the  expiration 
of  office  of  the  judge  rendering  the  decision.^  A  judgment  of 
divorce  rendered  in  favor  of  a  party  during  her  lifetime  may  l)e 
entered  after  her  death.^  Although  a  judgment  may  not  be 
entered  within  the  time  provided  by  law,  it  is  not  theroby 
rendered  void.**  A  court  has  no  right  to  require  as  a  condition 
precedent  to  the  entry  of  final  judgment  that  a  part  of  the  judg- 
ment be  first  paid.**  Where  the  trial  court  has  rendered  a  judg- 
ment, but  the  same  has  not  been  entered,  whether  in  consequence 
of  the  neglect  of  the  court  or  neglect  or  misprision  of  the  clerk,, 
an  order  may  properly  be  made  that  the  judgment  rendered 
be  entered  nunc  pro  tunc;  without  regard  to  the  lapse  of  time, 
where  third  persons  are  not  injured  thereby.**     Facts  found  and 

B7  Hastings  v.  OiinninKham*  35  Oal.  549. 

M  Bryan  v.  Berry,  8  Cal.  135. 

»  Estate  of  Cook,  77  Cal.  220;  11  Am.  St.  Rep.  267;  83  CJal.  415. 

60 Id.;  In  re  Newman,  75  Cal.  213:  7  Am.  St  Rep.  146;  Baker  v. 
Brlckell.  102  Cal.  620. 

«i  Cal.,  etc.,  R.  R,  Co.  v.  Railroad  Co.,  67  Cal.  59;  Crim  v.  Kessing, 
89  id.  478. 

62  Id.;  and  see  Franklin  v.  Merida,  50  Cal.  289. 

«3  Estate  of  Cook.  77  Cal.  220:  11  Am.  St.  Rep.  267;  83  Cal.  415. 

M  Brown  v.  Porter,  7  WaKh.  St,  327:  First  Nat  Bank  v.  Wolff,  79 
Cal.  69;  Edwards  v.  Hellings,  103  Id.  204;  and  see  Bundy  v. 
Maginess,  76  id.  532.  Failure  to  enter  judgment  until  several  days 
after  a  motion  for  a  new  trial  is  overruled  constitutes  no  ground  for 
error.    Voorhles  v.  Hennessy,  7  Wash.  St.  243. 

66  People  ex  rel,  etc.,  v.  Graham,  16  Col.  347. 

66  Marshall  v.  Taylor,  97  Cal.  422.  Under  Idaho  Civil  Code,  S  603, 
providing  that,  when  trial  is  by  the  court,  judgment  must  be  en- 
tered at  the  close  of  the  trial,  the  action  of  the  Probate  Court,  in 
such  case,  in  entering  a  formal  judgment  for  plaintiff  nunc  pro.tunc 
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required  to  be  stated  in  the  judgment  should  be  stated  therein 
specifically^  and  not  by  reference  to  matter  in  a  pleading.®'^  The 
clerk  must  include  in  the  judgment  interest  on  the  amount  of 
the  verdict  from  the  time  it  was  rendered.®*  In  an  action  in 
assumpsit^  a  judgment  to  enforce  a  mechanic's  lien  can  not  be 
entered.^  If  judgment  is  entered  for  the  amount  prayed  for 
there  is  no  error,  although  the  verdict  specified  a  greater  sum.^® 
A  clerical  error  in  the  entry  of  a  judgment,  where  it  is  shown  by 
the  record,  may  be  corrected  on  motion  at  any  time;^*  and  this 
may  be  done  after  an  appeal  and  affirmance  of  the  judgment^' 
A  judgment  entered  at  a  former  term  may  be  amended  by  the 
trial  court  by  inserting  the  plaintiff's  true  name,  and  may  be 
entered  nunc  pro  tunc  as  amendedJ^  Courts  have  absolute  power 
over  their  judgments  during  the  term  at  which  they  were  ren- 
dered, unless  that  jurisdiction  has  been  lost  by  appellate  or  other 
proceedings  J*  But  pending  an  appeal  from  a  judgment,  the 
court  in  which  the  judgment  wafi  entered  has  no  power  to 
amend  or  correct  it.*^  A  judgment  entered  as  rendered,  but  ren- 
dered in  excess  of  a  stipulation  therefor,  is  erroneous,  and  the 
error  is  one  of  law  committed  at  the  trial,  the  remedy  for 
which   is  either  by  motion  for  a  new   trial,   or  by   appeal, 

after  an  appeal  had  been  taken  to  the  District  Court,  la  void.  Gray 
v.  Gedarholm,  2  Idaho^  41. 

•7  Qulgley  V.  Blrdseye,  11  Mont.  439. 

fls  Mill,  etc.,  Oo.  T.  Machine  Works,  82  Oal.  184;  compare  Alpers  v. 
Sehammel.  Id.  184. 

«•  Rupe  V.  Lumber  A8S*n,  3  N.  Mex.  261. 

70  Hogan  V.  Shuart,  11  Mont  498. 

71  San  Joaquin,  etc.,  Water  Oo.  v.  West,  99  Oal.  345. 
72DreyfuB8  v.  Tompkins,  67  Cal.  339;  and  see  Klndel  v.  Litho- 
graphing: Co.,  19  Col.  310. 

73  Barber  v.  Briscoe,  9  Mont.  341.  It  is  held  error  to  enter  judg- 
ment in  a  ease  when,  after  verdict,  a  stay  of  all  proceedings  hns 
been  ordered  if  the  entry  was  within  the  time  In  which  the  order  Is 
operative.  The  v.  Railroad  Co.,  3  R.  Dak.  50.'?.  Erroneous  entry  of 
judgment  before  time  to  answer  expires.  GwIUIm  v.  First  Nat. 
Bank,  1.3  Col.  278.  Premature  entry  of  judj?ment.  Sylph  MIn.,  etc.,  Co. 
T.  Williams,  4  Col.  App.  34.'>.  Validity  of  jndement  entered  In  vaca- 
tion. See  Sperling  v.  Oalfee,  7  Mont.  514;  Staab  v.  Railroad  Co.,  3 
N.  Mex.  349:  Schenk  v.  Blrdseye,  2  Idaho,  130.  .Tudge  may  direct 
entry  of  Judgment  outside  of  his  district.     Gould  v.  Elevator  Co., 

3  N.  Dak.  96. 

74  Pennington  v.  McNally,  11  Ool.  557:  De  Guile  v.  Alexander^ 

4  Ool.  App.  516. 

78  Shay  V.  Chicago  Clock  Co.,  Ill  Cal.  549. 
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and  is  not  a  clerical  mi&prisian,  which  may  be  cor- 
rected by  the  record,  and  the  court  has  no  power  to 
correct  it  after  the  expiration  of  six  months  from  the  date 
of  its  entry.''®  An  application  for  an  order  directing  the  entry 
of  a  judgment,  may  be  made  ex  parte.  Notice  is  not  necessary, 
unless  a  stay  exists,  or  the  court  or  judge,  for  some  special 
reason,  directs  that  such  notice  be  givenJ^ 

§  4769.  Judgment-roll.  An  answer,  notwithstanding  an 
order  to  strike  it  out,  is  still  entitled  to  its  place  in  the  judg- 
ment-rolL'^**  An  affidavit  upon  which  to  base  a  motion  to  strike 
out  an  answer,  and  notice  of  such  motion  and  affidavit  of  its 
aervioe,  constitute  no  part  of  the  judgment-roll.''®  A  bill  of 
exceptions  made  during  the  progress  of  a  trial  should  be  an- 
nexed to  the  judgment-roll.®^  Until  the  amendment  to  the  two 
hundred  and  third  section  of  the  Practice  Act,  the  judgment- 
roll  was  not  required  to  contain  the  order  sustaining  or  over- 
ruling a  demurrer.®^  An  order  submitting  a  demurrer,  where  it 
is  taken  under  advisement,  forms  no  part  of  the  judgment-roll.®^ 

§  4760.  What  conBtitutes.  Immediately  after  entering  the 
judgment,  the  clerk  must  attach  together  and  file  the  following 
papers,  which  shall  constitute  the  judgment-roll:  1.  In  case 
the  complaint  be  not  answered  by  any  defendant,  the  sum- 
mons, with  the  affidavit  or  proof  of  service;  the  complaint,  with 
a  memorandum  indorsed  thereon,  that  the  default  of  the  de- 
fendant in  not  answering  was  entered,  and  a  copy  of  the  judg- 
ment: and  in  case  where  the  service  so  made  be  by  publication, 
the  affidavit  for  publication  of  summons,  and  the  order  direct- 
ing the  publication  of  summons,  must  also  be  included;  2.  In 
all  other  cases  the  pleadings,  a  copy  of  the  verdict  of  the  jur}\ 
or  finding  of  the  court,  or  referee,  all  bills  of  exceptions  taken 
and  filed,  and  a  copy  of  any  order  made  on  demurrer,  or  relatin^^ 

7n  DyervlUe  Mfg.  Co.  v.  Heller,  102  Cal.  615:  and  see  E^an  v.  Egan. 
\¥)  id.  15:  Knowlton  v.  Mackenzie,  110  !d.  183;  Cosby  v.  Superior  Gt.. 
Id.  45. 

n  Gould  V.  Elevator  Co.,  .S  N.  Dak.  96:  and  see  Estate  of  Cook,  77 
Cal.  220;  11  Am.  St  Hep.  267. 

78  Abbott  V.  DouRlasR,  28  Cal.  205. 

70  Dlinick  v.  CampbeU,  31  Cal.  238:  see  Ganesart  v.  Henry,  ftS  Id. 
281. 

so  More  v.  Del  Vnlle,  28  Onl.  I^O:  Klauber  v.  Oar  Co.,  98  id.  100. 

»i  .Abnd»e  V.  Carrillo.  ?2  Cnl.  172. 

82  Anderson  v.  Fisk,  36  Cal.  625. 
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to  a  change  of  parties^  and  a  copy  of  the  judgment  If  there 
are  two  or  more  defendaatfl  in  the  action,  and  any  one  of  them 
has  allowed  judgment  to  pass  Against  him  by  default^  the  sum- 
monsy  vrith  proof  of  its  service  on  such  defendant,  must  also  be 
added  to  the  other  papers  mentioned  in  this  subdivision;  and 
if  the  service  on  such  defaulting  defendant  be  by  publication, 
than  the  affidavit  for  publication,  and  the  order  directing  the 
publication  of  the  summons  in  such  cases  must  also  be  in- 
cluded.®^ An  interlocutory  judgment  is  properly  a  part  of  the 
judgment-roll.®*  If  the  clerk  neglects  to  make  up  the  judg- 
ment-roll, it  does  not  vitiate  the  judgment  nor  the  proceed- 
ings under  it.* 

83  Oal.  Code  Cnv.  Pra,  |  «70,  as  amended  March  12.  1886;  see  Tbe 
People  V.  Thoxnas,  101  Gal.  571. 

s*  Packard  v.  Bird,  40  Cal.  382;  16  Am.  Dec.  46.  Neither  a  blU  of 
particulars  nor  iDstructions  of  the  court  are  any  part  of  the  Judg- 
ment-roU.  Paris  v.  Raynor,  76  Cal.  647;  so  of  an  order  appointing  a 
guardian  ad  litem  for  minor  defendants.  Brady  v.  Page,  66  Cal.  202; 
of  an  order  setting  aside  a  default  and  Judgment,  and  restoring  an 
answer  to  the  files.  Von  Schmidt  v.  Von  Schmidt,  104  id.  547;  or 
notice  of  the  overruling  of  a  demurrer.  Jacks  v.  Baldez,  97  id.  91 ;  or 
order  allowing  amendment  to  complaint,  Carter  v.  Paige,  80  id.  390. 
The  affidavit  of  publication  of  summons  Is  part  of  the  judgment- 
rolL  People  v.  Thomas,  101  Oal.  571.  So  is  the  special  verdict  of  a 
jury  in  an  equity  case.  Goldman  v.  Rogers,  85  Cal.  574.  It  is  only  the 
finding  of  a  referee  upon  the  whole  issue  that  must  stand  as  the 
finding  of  the  court,  and  form  part  of  the  judgment-roll.  Faulkner 
V.  Hendy,  103  Cal.  15;  and  see  Lee  Sack  Sam  v.  Gray,  104  id.  243. 
On  settlement  of  the  accounts  of  an  executor  or  administrator,  the 
accounts  and  reports  accompanying  them,  the  objections  or  excep- 
tions to  the  accounts,  the  findings  of  the  court  thereon,  and  the 
judgment  or  order  settling  the  accounts,  constitute  the  judgment- 
roll.  Miller  v.  Lux,  100  Cal.  609.  Constituents  of  judgment-roll 
under  Montana  statute.  See  Blessing  v.  Sias,  7  Mont  103.  If 
two  Judgments  are  found  in  the  judgment-roll,  the  later  in  point 
of  time  is  the  only  one  considered.  Col  ton,  etc..  Water  Co.  v.  Swartz, 
99  Cal.  278. 

w  Sharp  V.  Lumley,  34  Cal.  611;  Lick  v.  Stockdale,  18  id.  219;  Sharp 
V.  Daughney,  33  id.  505;  §  4758a,  ante.  It  must  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that  the  clerk.  In  making  up  the 
judgment-roll,  regularly  performed  his  official  duty,  and  made  it 
up  within  the  proper  time,  including  all  papers  then  on  file  which 
.should  have  gone  into  it     Gordon  v.  Donahue,  79  Cal.  501. 

Vol.  Ill  —  43 
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I  4761.  Certificate  to  Judgmeoit-TolL 

Farm  No.  1136. 
[Title.] 

I,    the    undersigned^    county    clerk    of    the    said    county 

of ,  state  of  Caliiomia,  and  ex-ofUcio  clerk  of  the 

Superior  Court  of  the  said  state^  in  and  for  said 

county,  do  hereby  certify  the  foregoing  to  be  a  true  copy  of  the 
judgment  entered  in  the  above-entitled  action,  and  recorded  in 

judgment-book of  said  court,  at  page 

And  I  further  certify  that  the  foregoing  papers,  hereto  annexed,, 
constitute  the  judgment-roll  in  said  action. 

Witness  my  hand  and  the  seal  of  said  Superior  Court,  this 

day  of  ,  18. . 

,  Clerk. 

By ,  Deputy  Clerk. 

I  4762.  Docketing  Judgment  Immediately  after  filing  a 
judgment-roll,  the  clerk  shall  make  the  proper  entries  of  the 
judgment  under  appropriate  heads  tu  the  docket  kept  by  him.^ 
If  the  judgment  be  for  the  recovery  of  money  or  damages,  the 
amount  shall  be  stated  in  the  docket  under  the  head  of  judg- 
ment; if  the  judgment  be  for  any  other  relief,  a  memorandum  of 
the  general  character  of  the  relief  granted  shall  be  stated.  The 
names  of  the  defendants  shall  be  entered  in  the  docket  in  alpha- 
betioal  order.*'  The  docket  is  a  book  which  the  clerk  shall  keep 
in  his  office,  with  each  page  divided  into  eight  columns,  and 
headed  as  follows:  judgment  debtors;  judgment  creditors;  judg- 
ment; time  of  entry;  where  entered  in  judgment-book;  appeals, 
when  taken;  judgment  of  appellate  court;  satisfaction  of  judg- 
ment, when  entered.®^  The  docketing  of  a  judgment  imparts 
constructive  notice  of  the  lien  of  the  judgment  on  the  real  estate 
of  the  judgment  debtor  to  strangers  to  the  judgment.®^  It  shall 
be  open  at  all  times  during  office  hours  for  the  inspection  of  the 
public  without  charge.^  The  judgment  debtor  can  not  set  rp 
errors  in  docketing  the  judgment  as  destroying  its  lien,  when 
the  property  has  been  sold  on  execution  under  the  judgment; 

86  Cal.  CJode  CJlv.  Pro.,  §  671.    Ministerial  duty  of  clerk  as  to  entry 
of  Judgment    See  Baker  v.  Brickell,  102  Gal.  621. 
ST  Id.,  %  672. 
88  Id. 

8*  Page  V.  Rogers.  31  Cal.  203. 
•0  Oal.  Code  Civ.  Pro.,  %  673. 
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if  tte  property  sold  is  his,  the  levy  operated  as  a  lien;  if  not,  he 
has  no  right  to  complain.®^ 

I  4768.  lien  of  Judgment  From  the  time  the  judgment  is 
docketed,  it  becomes  a  lien  upon  all  the  real  property  of  the 
judgment  debtor,  not  exempt  from  execution,  in  the  county, 
owned  by  him  at  the  time,  or  which  he  may  afterwards  acquire, 
until  the  lien  ceasea.®*  The  lien  continues  for  five  years,  un- 
lesB  the  enforcement  of  the  Judgment  be  stayed  on  appeal  by 
the  execution  of  a  sufficient  undertaking  as  provided  in  this 
Code,  in  which  case  the  lien  of  the  judgment  and  any  lien  by 
virtue  of  an  attachment  that  has  been  issued  and  levied  in  the 
action  ceases.®'  Quaere:  Upon  affirmance  of  the  judgment  by 
the  Supreme  Court,  and  remittitur  to  the  Superior  Court,  is  the 
lien  of  the  judgment  revived  or  renewed,  or  does  it  exist  at  all? 
or  must  the  judgment  creditor  rely  solely  upon  his  execution  and 
upon  the  appeal  bond?  There  would  seem  to  be  no  question 
that  during  the  pendency  of  the  appeal  the  judgment  debtor 
may  alien  his  real  estate,  and  the  purchasers  take  it  discharged 
of  the  lien,  inasmuch  as  the  lien  ceases  upon  filing  the  proper 
bond;  but  whether  a  new  lien  is  created  upon  docketing  the 
judgment  of  the  appellate  court  is  not  clear.  A  lien  on  real 
estate  commences  to  run  from  the  docketing  of  the  judgment, 
unless  the  judgment  is  stayed  by  an  order  of  the  court,  pend- 
ing a  motion  for  new  trial,  or  a  stay  bond  on  appeal.**  In  fore- 
closure cases,  where  there  i»  a  judgment  in  personam,  and  also 
a  judgment  enforcing  a  lien  and  directing  a  sale  of  the  property, 
and  the  undertaking  on  appeal  only  stays  the  sale  and  provides 
for  costs,  the  lien  of  the  personal  judpnent  on  the  judgment 
debtor's  property  in  the  county  where  it  is  docketed  attaches  at 
the  time  it  is  docketed,  and  expires  at  the  end  of  two  years 
from  the  time  the  personal  judgment  is  docketed .•"  If  the 
plaintiff  does  obtain  a  personal  judgment,  a  decree  enforcing  the 
lien  and  directing  a  sale  of  the  property  does  not  become  a  judg- 
ment lien  on  the  other  property  until  after  sale  and  deficiency 
docketed,  and  then  only  for  the  deficiency.^   A  transcript  of  the 

»i  Low  V.  Adams,  6  Cal.  277. 

M  Cal.  Code  Civ.  Pro.,  $  671,  as  amended  by  act  of  March  9,  1895. 
Mid.;  see  Rilej  v.  Nance,  97  Cal.  203. 

MBarrollhet  v.  Hathaway.  31  Cal.  395;  89  Am.  Deo.  193;  Eby  v. 
Foster,  61  Oal.  282. 
«  EDglund  V.  Lewis,  25  Cal.  350. 
Mid.;  Culver  v.  Rogers.  28  Cal.  520;  Chapin  v.  Broder,  16  Id.  42L 
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original  docket,  certified  by  the  clerk,  may  be  filed  with  the 
recorder  of  any  other  county;  and  from  the  tim©  of  filing,  the 
judgment  shall  become  a  lien  upon  all  the  real  property  of  the 
judgment  debtor  not  exeitlpt  from  execution  in  such  county, 
owned  by  him  at  the  time,  or  which  he  may  afterwards,  and 
before  the  lien  expires,  acquire.  The  lien  continues  for  two 
years  unless  the  judgment  be  previously  satisfied.®^  The  fact 
that  a  lien  has  existed  and  expired  in  another  county  makes  no 
difference.  The  lien  commences  upon  filing  the  transcript  in 
the  recorder's  oflice,  and  continues  two  y^rs.®® 

S  4764.  Effect  of  Judgment  lien  —  death  of  party  to  Judgment. 

If  a  party  die  after  a  verdict  or  decision  upon  any  issue  of  fact, 
and  before  judgment,  the  court  may  nevertheless  render  judg- 
ment thereon.  Such  judgment  shall  not  be  a  lierr  on  the  real 
property  of  the  deceased  party,  but  shall  be  payable  in  the  course 
of  administration  on  his  estate.®®  The  continuance  of  the  name 
of  a  deceased  plaintiff,  instead  of  that  of  his  executor,  in  a 
judgment  rendered  after  the  substitution,  is  an  error  of  form 
only,  and  does  not  make  the  judgment  void.*®®  The  death  of 
an  appellant  after  argument  of  his  case  on  appeal  does  not  con- 
stitute any  ground  for  delaying  a  decision,  or  a  departing  from 
the  ordinary  course  of  procedure,  except  as  to  the  entry  of  the 
judgment  which  may  be  rendered.  The  entry  should  be  of  a 
day  anterior  to  the  appellant's  death.*®*  The  rule  is  different 
if  the  death  occurs  previous  to  the  argument.  In  that  event, 
further  proceedings  can  only  be  had  upon  leave  given  after 
suggestion  of  the  death  is  made.*®* 

i  4765.  Equitable  liens.  The  lien  of  a  judgment  against  the 
holder  of  the  legal  estate  is  postponed  in  equity  to  an  equitable 
right  previously  acquired.*®*  Where  a  creditor  has  obtained 
judgment,  and  caused  execution  to  be  delivered  to  the  sheriff, 
and  the  same  has  been  returned  unsatisfied  for  the  want  of 

•T  Cal.  Code  Civ.  Pro.,  S  674. 

08  Downer  v.  Palmer,  23  Cal.  45.  As  to  recording  etc,  see  ClvM 
Code,  «§  1159,  IIO.'S.  1169,  1170. 

w  Cal.  Code  Civ.  Pro.,  d  669. 

loOGregrory  v.  Hnyne«,  21  Cal.  443:  Stoetzell  v.  Fullerton,  44  lU. 
108. 

101  Black  V.  Shaw,  20  Cal.  68. 

102  Id. 

103  Brown  v.  Pierce,  7  Wall.  205.  In  what  oases  are  Judgments  and 
docrees  of  Fnlted  States  courts  liens  upon  real  estate,  see  Ward  v. 
Chamberlain.  2  Black,  430. 
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property,  he  does  not  acquire  any  lien  by  a  bill  in  equity  to 
discover  assets  upon  his  debtor's  property.^^  Where  judgment 
and  decrees  in  equity  of  state  courts  are  by  state  laws  liens  upon 
land,  decrees  in  admiralty  of  United  Stateti  courts  have  the  same 
character,  and  are  equally  binding.*^ 

§  4766.  Extension  of  Uen.  The  issuing  and  levying  of  an 
execution  before  the  lien  of  the  judgment  upon  which  the  execu- 
tion issued  expires  will  not  operate  to  prolong  the  lien  of  the 
judgment  beyond  the  time  limited  in  section  204  of  the  Code.^^ 
It  required  express  words  of  the  statute  to  create  the  lien,  and  it 
equally  requires  express  words  to  continue  it  beyond  the  time 
specified.*^ 

I  4767.  Property  subject  to  the  lien.  The  lien  of  a  judg- 
ment is  purely  the  creature  of  statute;  and  when  the  statute 
says  "  property  exempt  from  execution,"  it  means  property  not 
subject  to  forced  sale.  The  homestead  is  not  subject  to  such 
sale,  either  on  execution  or  any  other  final  process  of  the  court.*^ 

I  4768.  Release  of  lien.  The  payment  by  a  judgment  debtor 
of  the  judgment,  after  a  sheriff's  sale,  extinguishes  the  lien; 
and  the  fact  that  he  takes  a  transfer  of  the  certificate  and  the 
sheriflf^s  deed,  instead  of  a  certificate  of  redemption,  can  not  di- 
vest the  lien  of  a  subsequent  judgment.^^  The  perfecting  an 
appeal  does  not  release  the  lien  acquired  by  docketing  the  judg- 
ment.**® But  if  the  enforcement  of  the  judgment  be  stayed  on 
appeal  by  a  sufficient  undertaldng  as  provided  in  the  Code,  the 
lien  ceases.*** 

104  Chase  v.  Searies,  46  n!  H.  Ml. 
106  Ward  v.  Chamberlain.  2  Black,  430. 

106  Isaac  V.  Swift,  10  Cal.  71;  70  Am.  Dec.  eO&. 

107  Id. 

108  Ackley  v.  Chamberlain,  16  Cal.  181;  76  Am.  Dec.  516;  Bowman 
V.  Norton,  16  Cal.  213.  As  the  lien  of  a  judgment  Is  purely  statutory, 
neither  its  existence  nor  commencement  can  be  proved  by  parol. 
Eby  V.  Foster,  61  Cal.  282.  Docketing  a  Judf?ment  airainst  a  mort- 
gagor, after  he  has  conveyed  his  equity  of  redemption,  creates  no 
lien  on  the  property.  Watt  v.  Wright  66  id.  202.  The  lien  of  an  un- 
recorded mortgage  given  to  secure  a  loan  is  created  by  the  mere 
execution  and  delivery  of  the  mortgage,  and  takes  precedence  over 
an  attachment  or  judgment  lien  obtained  after  its  execution.  Bank 
of  Ukiah  V.  Ravings  Bank.  100  Cal.  690. 

109  McCarty  v.  Christie.  13  Cal.  79. 
iioivow  V.  Adams,  6  Cal.  277. 

Ill  Oal.  Code  Civ.  Pro.,  I  eTL 
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I  4769.  Gold-coin  Judgment  In  an  action  an  m  contract  or 
obligation  in  writing  for  the  direct  payment  of  money,  made 
payable  in  a  specified  kind  of  .money  or  currency,  judgment  for 
the  plaintiff,  whether  the  same  be  by  default  or  after  verdict, 
may  follow  the  contract  or  obligation,  and  be  made  payable  in 
the  kind  of  money  or  currency  specified  therein;  and  in  an  ac- 
tion agoinst  any  person  for  the  recovery  -of  money  received  by 
such  person  in  a  fiduciary  capacity,  or  to  the  use  of  another, 
judgment  for  the  plaintiff,  whether  the  seme  be  by  default  or 
after  verdict,  may  be  made  payable  in  the  same  kind  of  money 
or  currency  so  received  by  such  person.^  ^^  If  the  contract  be 
to  pay  in  gold  and  silver  coin,  the  judgment  must  not  be  for  gold 
coin  only.^^^  The  allegation  that  a  contract  was  payable  in  a 
specified  kind  of  money  is  an  allegation  of  a  material  fact,  and 
may  be  traversed."*  A  contract  that  if  the  obligation  is  not 
paid  in  gold  coin,  the  debtor  will  pay  the  difference  between  the 
value  of  gold  and  currency,  is  not  a  contract  of  which  specific 
performance  in  gold  coin  can  be  decreed.*"^  Upon  an  account- 
ing, a  promise  in  writing  by  the  defendant  to  pay  the  sum 
found  due  in  gold  coin  justifies  a  judgment  in  gold  coin.***  In 
an  action  to  recover  possession  of  personal  property,  the  plain- 
tiff may  recover  its  value  in  United  States  legal-tender  notes.**'' 
One  unlawfully  converting  property  does  not  sustain  aaiy  injury, 
if  the  jury,  in  an  action  to  recover  possession  of  the  same,  find 
its  value  in  United  States  legal-tender  notes.**® 

9  4770.  Costs  and  Interest  in  gold  coin.  Where  a  contract  is 
made  payable  in  a  specific  kind  of  money,  the  judgment  enforc- 
ing it  may  enforce  the  payment  of  costs*  and  interest  in  the 
kind  of  money  mentioned  in  the  contract.**®    But  it  is  error  for 

112  Cal.  Code  Civ.  Pro.,  §  667. 

118  Burnett  v.  Stearns,  33  Cal.  469. 

114  Wallace  v.  Eldrid^e  (No.  2),  27  Cal.  4»9. 

116  Lane  v.  Oluckaut  26  Cal.  289;  87  Am.  Deo.  121.  See,  as  to  bill  of 
exchange  payable  in  gold  coin.  Bank  of  Prince  B.  I.  v.  Trumbull,  53 
Barb.  459. 

ii«  Carey  v.  P.  &  O.  Petroleum  Co.,  33  Cal.  606;  see  Kellogg  v. 
Sweeney,  46  N.  Y.  291;  17  Am.  Rep.  333;  Insurance  Ca  v.  Thomas, 
104  Mass.  192;  Chesapeake  v.  Swain,  29  Md.  506;  Watson  v.  Railroad 
Co.,  50  Cal.  523;  Railroad  Co.  v.  Reynolds,  id.  280. 

117  Tarpey  v.  Shepherd,  30  Cal.  180. 

118  Id. 

!!•  Oarpentier  v.  Atherton,  25  Cal.  509. 
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the  court  to  adjudge  the  costs  in  an  action  for  forcible  entry  and 
detainer  to  be  paid  in  gold  coin.^*^ 

S  4771.  Ejectment  In  ejectment,  if  the  court  finds  the  value 
of  the  use  and  occupation  of  the  premises  in  both  gold  and 
currency,  a  general  judgment  may  be  rendered  for  the  curpMicy 
value.^^  As  a  matter  of  law,  there  is  no  possible  difference  in 
value  between  gold  coin  and  legal-tender  notes,  nor  can  evi- 
dence be  received  to  prove  a  difference.*^  Where  the  kind  of 
money  received  by  the  defendant  is  not  in  issue,  and  he  has 
received  the  same  in  a  fiduciary  capacity,  or  to  the  use  of  another^ 
it  is  proper  for  the  court,  upon  a  verdict  for  the  amount  of 
money,  to  order  judgment  in  the  kind  of  money  received  by 
him.*^ 

S  4772.  Goods  sold.  If  the  oomplaint  avers  a  contract  in 
writing  by  defendant,  to  pay  for  goods  sold  in  gold  coin,  made 
before  the  sale,  and  such  contract  is  made  after  suit  commenced, 
but  dated  before  the  sale,  judgment  should  be  for  gold  coin.*^ 

9  4773.  DismiMal  of  action  —  nonsuit.  An  action  may  be 
dismissed,  or  a  judgment  of  nonsuit  entered,  in  the  following 
cases:  1.  By  the  plaintiff  himself,  at  any  time  before  trial,  upon 
the  payment  of  costs,  if  a  counterclaim  has  not  been  made,  or 
affirmative  relief  sought  by  the  cross-complaint  or  answer  of 
defendant.  If  a  provisional  remedy  has  been  allowed,  the 
undertaking  must  thereupon  be  delivered  by  the  clerk  to  the 
defendant,  who  may  have  his  action  thereon.  2.  By  either 
party,  upon  the  written  consent  of  the  other.  3.  By  the  court, 
when  the  plaintiff  fails  to  appear  on  the  trial,  and  the  defendant 
appears  and  asks  for  the  dismissal.  4.  By  the  court,  when  upon 
the  trial,  and  before  the  final  submission  of  the  case,  the  plaintiff 
abandons  it.  5.  By  the  court,  upon  motion  of  the  defendant, 
when  upon  the  trial  the  plaintiff  fails  to  prove  a  sufficient  case 
for  the  jury.  6.  By  the  court,  when  after  verdict  or  final 
submission  the  party  entitled  to  judgment  neglects  to  demand 
and  have  the  same  entered  for  more  than  six  months.  The  dis- 
missal mentioned  in  the  first  two  subdivisions  shall  be  made  by 
an  entry  in  the  clerk's  register.    Judgment  may  thereupon  be 

120  More  V.  Del  Valle.  28  Cal.  170. 

121  Carpentier  y.  Small,  35  Gal.  346. 

122  Id.:  Poett  V.  Stearns.  31  Cal.  78. 

123  Plnkerton  v.  Woodward,  33  Cal.  557;  91  Am.  Dec.  667. 

134  Meyer  v.  Kohn,  29  Cal.  278;  see  Noonan  v.  Hood,  49  Id.  296. 
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entered  accordingly.^^  A  party  can  not  be  sent  out  of  court 
merely  because  his  facts  do  not  entitle  him  to  relief  at  law,  or 
merely  because  he  ifi  not  entitled  to  relief  in  equity,  as  the  case 
may  be.  He  can  be  sent  out  of  court  only  when  upon  his  facts 
he  is  entitled  to  no  relief,  either  at  law  or  in  equity.  If,  then, 
upon  the  facts  stated  in  his  complaint  the  plaintiff  would  have 
been  entitled  to  relief  in  equity  under  the  old  system  of  practice, 
the  action  can  not  be  dismissed.^* 

I  4774.  A  dlsmiBsal  of  an  action  by  a  stipulation  signed  by 
both  piuiies,  which  provides  that  each  party  shall  pay  his  own 
costs,  is  such  a  determination  of  the  action  in  favor  o-f  the 
defendant  as  will  enable  him  to  maintain  an  action  for  malicious 
prosecution.^^  Allowing  an  action  to  rest  without  service  of 
summons  for  two  years  and  eight  months  after  the  summons  is 
issued  is  such  a  want  of  diligence  as  to  justify  the  court  in  dis- 
missing the  action.^^ 

« 

9  4775.  By  consent.  After  an  action  has  been  tried  and 
submitted,  the  plaintiff  has  no  right  to  dismiss  it,  nor  has  the 
court  any  authority  to  enter  an  order  of  dismissal,  without  the 
consent  of  the  defendant.^^ 

I  4776.  By  the  court.  Courts  should,  of  their  own  motion, 
dismiss  a  case  based  upon  a  consideration  which  contravenes 
public  policy,  whether  the  parties  to  the  suit  take  the  objection 
or  not.^*^    When  the  plaintiff  closes  his  evidence,  if  the  court  i» 

i»  Oal.  Code  Civ.  Pro.,  §  581,  as  amended  1895. 

lae  Grain  v.  Aldrlch.  38  CaJ.  514;  99  Am.  Dec.  423;  Peters  v.  Foes. 
20  Oal.  587;  People  v.  Loewy,  29  id.  264. 

127  Klnsey  v.  Wallace,  36  Cal.  463. 

iMGrigsby  v.  Napa  County,  36  Cal.  585;  95  Am.  Dec.  213.  Pro- 
yision  is  DOW  made  for  the  dismissal  of  an  action  unless  summons 
shall  have  been  issued  within  one  year,  or  if  the  summons  be  not 
served  and  return  thereon  made  within  three  years  after  the  com- 
mencement of  the  action.  Cal.  Code  Civ.  Pro.,  §  581,  as  amended 
1895. 

iSdHeinlln  v.  Castro,  22  Cal.  100.  Dismissal  by  consent.  See 
Stoutenborough  v.  Board  of  Education,  104  Cal.  664. 

130  Valentine  v.  Stewart,  15  Cal.  387.  As  to  the  power  of  court  in 
compulsory  nonsuits,  see  Klnggold  v.  Haven,  1  Oal.  108;  Mateer  v. 
Brown,  id.  221;  Silsby  v.  Foote,  14  How.  (F.  S.)  218;  Castle  v.  Bullard. 
?3  id.  172;  Folder  v.  The  Robert  O.  Shaw,  2  Woodb.  &  M.  TkSI; 
Tompson  V.  Campbell,  Hempst  8;  Hyde  v.  Barker,  Burn.  (Wis.)  148; 
compare  Linthlcum  v.  Remington,  5  Cranch  C.  C.  546.    Power  of 
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of  opinion  that  it  would  not  sustain  a  verdict  in  favor  of  plain- 
tiff upon  the  testimony,  a  nonsuit  should  be  granted.**^  In  de- 
ciding whether  the  plaintiff  has  made  a  sufficient  case,  the 
cro68-ezamination  as  w^ell  as  the  examination  is  to  be  consid- 
ered.^^ On  defendant's  motion  for  a  nonsuit,  the  court  will 
permit  the  plaintiff  to  supply  the  defect  if  he  can  do  so.*** 

S  4777.  By  pUOntiif .  Plaintiff  has  a  right  to  take  a  nonsuit 
at  any  time  before  the  jury  retires,  there  being  no  counter- 
clainL^^  So  in  ejectment.  Nor,  under  section  148  of  the  Cali- 
fornia Practice  Act,  is  he  bound  to  tender  costs  before  the 
nonsuit^"  But  the  plaintiff  has  not  the  absolute  right  to  take 
a  nonsuit  after  the  case  has  been  finally  submitted,  and  the  jury 
has  retired;  but  such  right  does  exist  at  any  time  before  such 
final  submission  and  retirement.*^  In  ejectment,  the  plaintiff 
may,  at  any  time  before  trial,  dismiss  the  action  as  to  some  of  the 
defendants,  and  proceed  against  the  others  alone.**''  If  one  of 
several  defendants  in  ejectment  answers,  and  the  others  make 

court  to  dismiss  action  for  want  of  prosecution.  See  Hassey  v. 
Homestead,  etc.,  Ass'n,  102  Cal.  611;  Kubli  v.  Hawlcett,  89  id.  638; 
SaylUe  v.  Frlsble  70  id.  87;  Krelss  v.  Hotalinj:,  99  id.  383;  Murray  v. 
Gleeson,  100  id.  511;  Donald  v.  Swett,  76  id.  257;  Dlgglns  v.  Thornton, 
96  id.  417;  Fanning  v.  Foley,  99  id.  336;  Knight  v.  Fisher,  15  Col.  176. 
In  Oregon,  there  is  no  special  provision  for  dismissing  a  suit  or 
action  because  the  summons  has  not  been  served,  and  a  proper 
manner  of  raising  the  question  of  lack  of  Jurisdiction  not  appearing 
on  the  face  of  the  complaint  is  by  a  special  appearance.  Belknap 
V.  Charlton,  25  Oreg.  41. 

181  Ensminger  v.  Mclntire,  23  Cal.  593^  Geary  v.  Simmons.  39  id. 
232. 

182  Masten  v.  Grifflng,  33  Cal.  116. 

188  Gardiner  v.  Schmaelzle,  47  Gal.  588;  Abbey  Homestead  v.  Wll- 
lard,  48  Id.  617.  As  to  nonsuit  In  an  action  for  negligence,  see 
Watson  V.  S.  F.,  etc.,  Co..  60  Cal.  523. 

184  Hancock  Ditch  Co.  v.  Bradford,  13  Cal.  637;  Currle  v.  South  Pac. 
Co.,  23  Oreg.  400. 

185  Cal.  Code  Civ.  Fro.,  §  581,  subd.  1;  Dimlck  v.  Derlnger, 
32  Cal.  488;  Stewart  v.  Gray.  Hempst.  94;  see  Gordon  v.  Goodell,  34 
in.  429;  Folger  v.  The  Robert  G.  Shaw,  2  Woodb.  &  M.  531;  Minor  v. 
Mechanics*  Bank  of  Alexandria,  1  Pet  46;  Tobey  v.  Chaflln,  3  Sumn. 

379. 

136  Brown  V.  Barter,  18  Cal.  76;  Senders  v.  Sanders,  24  Ind.  133; 
and  see  Casey  v.  Jordan,  68  Cal.  246;  Thompson  v.  Spralg.  66  id.  350; 
Hlnkel  v.  Donohue,  90  Id.  380;  Walte  v.  Wingate,  4  Wash.  St.  324; 
Somervllle  v.  Johnson,  31  id.  140. 

187  Keed  v.  Calderwood,  22  CaJ.  464. 
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default,  the  plaintiff  may,  before  trial,  dismiss  the  actioa  as  to 
the  defendant  answering,  and  take  judgment  against  the 
others.^^  In  an  action  upon  a  joint  and  several  bond,  where  all 
the  persons  who  sign  it  are  made  defendants  in  the  complaint^ 
the  plaintiff  may  go  to  trial,  if  he  elects  so  to  do,  before  all  the 
defendants  are  served,  and  may  dismiss  as  to  some  of  the  de- 
fendants, and  take  judgment  against  the  others.^^  If  the  de- 
fendant set  up  a  counterclaim  asking  for  affirmative  relief,  the 
plaintiff  can  not,  before  trial,  have  a  dismissal  of  his  own 
motion.^**^ 

§  4777a.  DismlsBal  of  action  —  continued.  An  action  will  not 
be  dismissed  on  the  ground  that  at  the  time'  it  was  commenced 
there  was  another  action  pending  between  the  same  parties  for 
the  same  cause  of  action,  if  prior  to  the  second  action  the 
former  had  been  dismissed  by  stipulation  of  the  portiesw^** 
An  action  is  properly  dismissed  if  the  complaint  therein  has 
been  stricken  out  by  the  consent  of  both  parties.^*^  An  inter- 
vener against  whom  no  relief  is  prayed  can  dismiss  his  complaint 
in  intervention.^*^  The  court  has  discretionary  power  to  enter- 
tain and  pass  upon  a  motion  made  by  amici  curiae  tp  dismiss 
a  suit  which  has  been  pending  for  years,  without  an  effort  by 
either  party  to  bring  it  to  trial,  and  which  is  a  cloud  upon  the 
title  to  land,  in  which  the  moving  parties  are  interested,  though 
they  are  not  parties  to  the  action.^**  The  filing  by  the  plain- 
tiff of  a  motion  to  dismiss  his  action  after  the  sustaining  of 
a  demurrer  to  the  complaint  is  a  waiver  of  any  error  of  the 
court  in  ruling  upon  the  demurrer.^^  A  motion  to  dismiss, 
made  by  the  defendant  at  the  close  of  the  plaintiff's  case,  is 

188  Dimlck  V.  Deringer,  32  Cal.  488. 

189  People  V.  Evans,  29  Cal.  429;  see,  also,  Hamm  v.  Basche,  22 
Oreg.  513. 

140  Thompson  v.  Spralg,  66  Gal.  350;  Hinkel  v.  Donohue,  90  id.  389; 
Denver,  etc.,  Ry.  Co.  v.  Cobley,  9  Ool.  152;  Robinson  v.  Placervllle, 
etc.,  R.  R.  Co.,  65  Cal.  263. 

HI  Dyer  v.  Scahnanini,  69  Cal.  637. 

142  Smith  V.  Ling,  73  Cal.  72.  Dismissal  for  neglect  to  enter  Judg- 
ment for  six  months.  See  Gardner  v.  Tatum,  77  Cal.  458;  Marshall 
V.  Taylor,  97  id.  422;  Rosenthal  v.  McMann,  93  id.  505. 

MS  Sheldon  v.  Gunn,  56  Cal.  582. 

144  Tompkins  v.  Harris,  90  Cal.  201.  No  notice  of  motion  is  neces- 
sary before  an  amicus  curiae  moves  to  dismiss  an  action  on  the 
ground  that  it  is  fictitious  and  collusive.    Haley  v.  Bank,  21  Nev.  127. 

i4BLowman  v.  West,  7  Wash.  St  407. 
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waived,  unless  renewed  after  all  the  evidence  is  in.^^  An  action 
which  is  directed  to  be  dismissed  is  not  dismissed  until  the 
judgment  of  dismissal  hafi  been  entered  in  the  judgmentrbook, 
and  an  entry  of  dismissal  made  in  the  register  of  actions.  Mere 
entry  in  the  elerk^s  register  does  not  constitute  dismissal. ^*^ 

S  4778.  BismiMal,  elFect  of.  A  dismissal  of  an  action  is  in 
effect  a  finai  judgment  in  favor  of  the  defendant.  It  is  a  final 
decision  of  that  action  as  against  all  claims  made  by  it,  al- 
though it  may  not  be  a  final  determination  of  tiie  rights  of 
the  parties,  as  they  may  be  presented  in  some  other  action. ^^ 
If  an  action  is  improperly  dismissed  by  the  plaintiff,  defendant's 
remedy  is  by  appeal  from  the  judgment,  and  not  by  motion  to 
set  it  aside.^** 

{  4778a.  The  same  —  continued.  The  voluntary  dismissal  of 
an  action,  without  any  agreement  of  the  parties,  or  other  cir- 
cumstances tending  to  show  that  such  dismissal  was  in- 
tended as  a  final  disposition  of  the  case,  is  not  a  bar  to  another 
action.**^  A  dismissal  of  an  election  contest  before  citation  is 
served  upon  the  defendant,  and  before  any  appearance  has  been 
made  in  the  action,  does  not  operate  as  a  retraxit^  and  is  no  bar 
to  the  institution  of  another  contest.*"*  A  judgment  dismissing 
an  action  because  of  the  failure  of  the  plaintiff,  who  was  a 
nonresident  of  the  state,  to  give  security  for  costs,  is  not  upon 
the  merits,  and  only  concludes  the  matter  then  directly  adjudged, 
and  is  not  a  bar  to  a  subsequent  action,  founded  upon  the  same 
cause  of  action,  by  the  same  plaintiff,  after  becoming  a  resident 
of  the  state.*"*  A  judgment  dismissing  an  action  for  want  of 
prosecution  may  be  set  aside  by  the  trial  court  upon  good  cause 

146  lUstad  V.  Anderson,  2  N.  Dak.  167. 

147  Page  V.  Page,  77  CaJ.  83:  Acock  v.  Halsey,  90  id.  215;  Brady  v. 
Times-Mirror  Ca,  106  Id.  56;  Barnes  v.  Barnes,  95  id.  171;  Bochnt  v. 
Gee,  91  Id.  355. 

i4SL,ee8e  v.  Sherwood.  21  Cal.  151;  Minor  v.  Mechanics*  Bank  of 
Alexandria,  1  Pet  46;  Amis  v.  Smith,  16  id.  303;  Jay  v.  Almy,  1 
Woodb.  &  M.  262;  3  Black.  Com.  295;  Bpiscoiml,  etc..  Society  y.  Epis- 
copal Church,  etc..  1  Pick.  371;  2  Mass.  113;  Homer  v.  Brown,  16 
How.  (IT.  s.)  354;  and  see  Merritt  v.  Campbell,  47  Cal.  -542;  Crossman 
V.  Davis,  79  id.  608. 

149  Hlgglns  V.  Mahoney,  50  Cal.  444. 

160  Parks  v.  Dunlap,  86  Cal.  189;  Pierce  v.  HUton,  102  Id.  27a 

161  Lord  V.  Dnnster,  79  Oal.  477. 

162  Rosenthal  v.  McMann.  93  Cal.  505. 
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being  shown  therefor.^^^  An  order  of  court  dismissing  the  pro- 
ceedings on  a  motion  for  a  new  trial  can  not  be  set  aside  on  an 
ex  parte  application.^^  Though  the  dismissal  of  an  action  may 
not  be  warranted  on  the  ground  stated  in  the  judgment  order, 
yet  if  the  record  discloses  other  grounds  which,  as  a  matter  of 
law,  show  that  the  plaintiff  was  not  entitled  in  any  event  ta 
recover  in  the  action,  a  judgment  of  dismissal  may  be  upheld.^^ 

§  4779.  Ejectment.  In  ejectment,  upon  disclaimer  of  posses- 
sion or  interest  in  the  property,  a  judgment  for  the  plaintiff  can 
not  be  entered.  When  such  disclaimer  is  relied  upon,  the  only 
proper  judgment  is  one  of  nonsuit.^^  When  the  evidence,  and 
the  presumption  reasonably  arising  therefrom,  tend  to  prove 
the  facts  in  controversy,  a  nonsuit  is  improper.  The  case  should 
be  submitted  to  the  jury.**^^  A  nonsuit  should  not  be  granted 
if  there  is  evidence  tending  to  prove  all  the  material  allegations 
of  the  complaint.^*®  It  will  not  be  granted  where  there  is  some 
evidence  tending  to  show  prior  possession.^**  It  is  error  to  re- 
fuse in  an  action  of  ejectment  a  nonsuit  as  to  such  defendants 
as  were  not  in  possession  of  the  premises  at  the  commencement 
of  the  action.*^ 

§  4780.  Judgment  on  nonsuit.  A  judgment  on  nonsuit  must 
not  be  entered  as  a  judgment  on  the  merits,  for  the  reason  that 
the  defendant  might  proceed  with  his  own  case,  and  obtain 
judgment  on  the  merits,  and  by  moving  for  a  nonsuit  he  waives 
this  right.i« 

§  4780a.  NonBuit  — nature  of.  A  motion  for  a  nonsuit  is  in 
the  nature  of  a  demurrer  to  the  evidence.  It  admits  the  truth 
of  the  plaintiff's  testimony,  together  with  every  inference  of  fact 
which  the  jury  may  legally  draw  from  it*^    Like  a  demurrer  to 

iMLoatman  v.  Sohluter,  71  Ofel.  94. 

iM  Oreebn  v.  Marker,  67  Cal.  364. 

iM  Wadsworth  v.  Tnion  Pac.  Ry.  Co..  18  Col.  600. 

166  Noe  V.  Card,  14  Cal.  576;  Pioche  v.  Paul,  22  id.  106. 

187  De  Ro  V.  Cordes,  4  Cal.  117. 

168  McKee  v.  Greene,  31  Cal.  418. 

i5»  Sharon  v.  Davidson,  4  Nev.  416. 

i«o  Garner  v.  Marshall,  9  Cal.  268. 

lei  Wood  V.  Raymond,  42  Cal.  645.  A  judgment  of  nonsuit  is  a 
final  judfirment  within  the  meaning  of  the  Idaho  Code.  Lalande  v. 
McDonald,  2  Idaho,  283. 

i«2  Brown  v.  Lumber  Co.,  24  Oreg.  315;  Warner  y.  Darrow»  91  OaL 
309;  BuUer  v.  Hyland,  89  id.  576. 
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•eyidence  under  the  old  English  procedure,  it  is  purely  a  question 
of  la^  for  the  coui-ts.***  When  at  the  close  of  all  the  testimony 
on  behalf  of  both  plaintiff  and  defendant  the  court  directs  the 
jury  to  find  a  verdict  in  favor  of  the  defendant,  which  is  accord- 
ingly done,  this  is  in  effect  a  judgment  of  nonsuit.***  A  volun- 
tary nonsuit  taken  by  the  plaintiff  at  any  time  before  trial  does 
not  estop  him  to  bring  a  new  action.***^ 

i  4781.  Kotioii.  A  party  moving  for  a  nonsuit  should  atate 
in  his  motion  precisely  the  grounds  upon  which  he  relies,  so 
that  the  attention  of  the  court  and  the  opposite  counsel  may 
be  particularly  directed  to  the  supposed  defects  in  the  plain- 
tiff's case.'*®  Where  it  is  made  without  stating  the  grounds,  it 
is  not  error  to  overrule  it.**^  Defendant  will  not  be  allowed  to 
raise  new  points  afterwards  in  the  Supreme  Court.***  If  the 
grounds  of  the  motion  do  not  appear  of  record,  the  Supreme 
Court  will  not  consider  it.**® 

S  4782.  Whoi  and  when  not  granted.  Nonsuit  is  not  proper 
where  there  is  any  evidence  tending  to  prove  the  indebtedness.*^^ 

168  Kleinschmidt  y.  McAndrews,  4  Mont.  8. 

iw  Powers  v.  Kenzie»  15  Mont  177  Mayer  v.  Carothers.  14  Id.  274; 
Creek  v.  McManus,  13  id.  152;  Jensen  v.  Barbour.  15  id.  582;  and 
see  MarshaU  v.  Mfg.  Co.,  1  S.  Dak.  350;  Sanford  v.  BeU,  2  N.  Dak.  6; 
Gurley  v.  Tompkins,  17  Col.  437;  §  4776,  ante. 

16B  Martin  v.  McCarthy,  3  Col.  App.  37;  and  see  Lambort  v.  Sand- 
ford,  2  Blackf.  137;  18  Am.  Dec.  149. 

166  People  V.  Banvard,  27  Cal.  474. 

167  Kiler  v.  Klmbal,  10  Cal.  207;  Wright  v.  InHurance  Co.,  12  Mont. 
474;  Silva  v.  Holland,  74  Cal.  530;  Flynn  v.  Dougherty,  01  Id.  0G9; 
Coffey  V.  Greenfield,  62  id.  602;  Miller  v.  Luco,  80  id.  257;  Shainv. 
Forbes,  82  id.  577;  Palmer  v.  Publishing  Co.,  90  id.  168;  Belcher  v. 
Murphy,  81  id.  39;  Carter  v.  Hopkins,  79  id.  82.  But  this  rule  does 
not  apply  where  the  plaintiff^s  ease  could  not  be  cured,  even  if  atten- 
tion had  been  called  to  its  defects  by  a  specification  of  tha  grounds 
ot  the  motion  for  nonsuit.    Daley  v.  Russ,  86  Cal.  114. 

168  Raimond  v.  Eldridge,  43  Cal.  506;  Johnson  v.  Moss,  45  id.  518. 

169  Poehlman  v.  Kennedy,  48  Cal.  201. 

170  Cravens  v.  Dewey,  13  Cal.  40.  Nonsuit  is  properly  denied 
when  there  Is  any  evidence  tending  to  sustain  the  plaintlfTs  case. 
Warren  v.  McGill,  103  Cal.  153;  Wright  v.  Roseberry,  81  Id.  87;  Low 
V.  Warden,  70  id.  19;  Felton  v.  Millard,  81  id.  540:  Catlin  Land,  etc., 
Co.  V.  Best,  2  Col.  App.  481;  Ferrera  v.  Parke.  19  Oreg.  141;  Salomon 
V.  Cross,  22  id.  177;  Blue  v.  McCabe,  5  Wash.  St.  125;  Bowers  v. 
Bailroad  Co.,  4  Utah,  215;  Black  v.  City  of  Lewlston.  2  Idaho,  254. 
On  motion  for  ponsuit  that  which  the  evidence  tends  to  prove  will 
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If  the  evidence  of  ihe  plaintiff  would  not  aatli(Mize  a  jurj 
to  find  a  verdict  for  him^  or  if  the  court  would  set  it  aside 
if  so  found  as  contrary  to  evidence,  it  is  the  duty  of  the  court 
to  nonsuit  the  plaintiff.^^*  So  if  he  fails  to  offer  any  evi- 
dence.*^^  A  plaintiff  should  not  be  nonsuited  for  the  nonpay- 
ment of  the  costs  of  two  former  suits  for  the  same  cause  of 
action.*^*  Where  leave  has  been  obtained  to  file  an  amended 
complaint  to  correspond  with  the  proofs,  it  is  error  to  direct 
a  nonsuit  for  insufficiency  of  the  original  complaint,  if  the 
proofs  show  a  cause  of  action.^^*  So  in  an  action  to  recover  a 
balance  due  upon  account,  it  is  error  to  nonsuit  the  plaintiff, 
when  it  appears  from  the  evidence  that  he  had  given  an  order 
to  a  third  party  for  the  sum  due  from  the  defendant,  on  the 
supposition  that  it  was  a  certain  amount,  but  in  fact,  as  the 
evidence  showed,  there  was  a  further  balance  due  him.*^  Where 
the  evidence  makes  out  a  sufficient  prima  facie  case  to  entitle 
the  plaintiff  to  go  to  the  jury,  a  judgment  of  nonsuit  is  er- 
roneous.*^® It  is  error  to  grant  a  nonsuit,  unless  the  grounds, 
therefor  are  called  to  the  attention  of  the  trial  judge  and  the 
plaintiff  at  the  time  the  motion  is  made.*^  Where  a  motion 
for  nonsuit  is  improperly  denied,  and  the  defendant  subse- 
quently introduces  testimony  supplying  the  defect  in  the  plain- 
tiff's evidence,  the  error  is  thereby  cured.*^ 

be  regarded  a«  proved.  State  v.  Benton,  13  Mont.  806;  Sayer  v. 
Water  Co,.  15  id.  1:  and  see  Whitney  Mfg.  Co.  v.  Railroad  Co.,  Sa 
S.  C.  365;  37  Am.  St  Rep.  767;  WaUaee  v.  Railroad  Co..  26  Greg. 
174;  Williams  v.  Norton,  3  Kan.  295. 

171  Mateer  v.  Brown,  1  Cal.  221;  52  Am.  Dec.  303;  see,  also,  to 
same  effect  Denver,  etc.,  R.  R.  Ca  v.  Plckard,  8  Col.  163;  City  of 
Denver  v.  Soloman,  2  Col.  App.  534;  Guldager  v.  Rockwell,  14  Col. 
459;  Wanner  v.  Klndel,  4  Col.  App.  168;  Brasher  v.  Railway  Co., 
12  CoL  384;  Lord  v.  Refining  Co.,  12  id.  390;  Tin.  Pac.  Ry.  Co.  v. 
Sternberg,  13  id.  141;  Grant  v.  Baker,  12  Oreg.  329;  Herbert  v.  Dufus, 
23  id.  462;  Williams  v.  Williams,  1  Col.  App.  281;  Hogele  v.  Wilson, 
5  Wash.  St.  160;  Garver  v.  Lynde,  7  Mont.  108;  Linkauf  v.  Lombard, 
137  N.  Y.  417;  33  Am.  St.  Rep.  743. 

172  Kohler  v.  Wells,  Fargo  &  Co.,  26  Cal.  607;  Langhoff  v.  Milwau- 
kee, etc.,  R.  R.  Co.,  19  Wis.  489. 

i73janeway  v.  Skerrltt  1  Vroom  (N.  J.),  97. 
174  Richardson  v.  Coal  Co.,  6  Wash.  St  52. 
176  Patchen  v.  Machinery  Co.,  6  Wash.  St  486. 

176  Milton  V.  Railroad  Co.,  1  Col.  App.  307. 

177  Palmer  v.  Publishing  Co.,  90  Cal.  168. 

178  Higgins  V.  RagsdaJe,  as  Cal.  219;  and  see  Cattell  v.  Fergusson,. 
3  Wash.  St.  541;  Weil  v.  Nevltt  18  Col.  10;  Woodbury  v.  Hinckley,. 
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$  4782a.  Nonsuit  —  misceUaneous.  If  a  complaint  states  sey* 
eral  causes  of  action,  and  the  answer  admits  one^  a  nonsuit  as 
to  that  one  should  not  be  granted.*"'*  If  an  answer  is  in  the 
nature  of  a  confession  and  avoidance,  and  the  only  issue  in  the 
case  arises  between  it  and  the  denials  of  the  reply,  a  judgment 
of  nonsuit  on  motion  of  the  defendant  is  not  authorized  by  the 
Oregon  Code.*®^  It  is  not  error  to  permit  a  defendant  to  re- 
new a  motion  for  a  nonsuit  after  introducing  evidence  in  his 
own  behalf^  when  the  entire  evidence  is  such  that  if  the  motion 
had  been  denied  and  a  verdict  found  for  the  plaintifiF,  it  would 
have  been  the  duty  of  the  court  to  set  the  verdict  aside  as  not 
supported  by  the  evidence.*®*  The  right  to  take  a  nonsuit  re- 
mains with  the  plaintiff  throughout  the  entire  proceeding.*®^ 
A  nonsuit  can  be  properly  granted  after  all  the  evidence  on 
both  sides  is  closed.*®*  And  findings  are  not  required  nor  proper 
in  a  case  of  nonsuit.*®*  It  is  within  the  discretion  of  the  trial 
court  to  allow  a  plaintiff  to  introduce  further  evidence  after  a 
TOLotion  for  nonsuit  is  made,  and  before  it  is  decided;*®*  or,  after 
the  denial  of  a  motion  for  a  nonsuit,  to  supplement  his  case  by 
additional  proof.*®®  Where  there  is  a  variance  between  the  proof 
and  the  complaint  in  an  action,  the  proof  having  been  received 
without  objection,  the  court  should,  upon  a  motion  for  a  non- 
suit, consider  the  complaint  amended  to  correspond  with  the 
facta  proven.*®^  In  an  action  to  quiet  title,  a  nonsuit  should 
not  be  granted  for  failure  of  the  plaintiff,  after  having  proved 
title  in  himself,  to  prove  an  adverse  claim,  title,  or  interest  in 
the  defendants,  when  the  complaint  alleges  and  the  answer  ad- 

3  Col.  App.  210.  If  a  motion  for  a  nonsuit  is  made  and  overruled, 
and  thereupon  the  defendant  proceeds  and  puts  in  testimony,  the 
error,  if  any,  in  refusing  the  nonsuit  is  waived.  Brown  v.  South. 
Pac.  Oo.,  7  rtah.  28R:  Railroad  Co.  v.  Mare^,  128  V.  S.  710;  Insurance 
Co.  V.  Smith,  124  id.  405. 

179  OauR  V.  Woodfolk,  2  Mont.  458. 

i»)  Rader  v.  McElvane,  21  OreR.  56. 

181  Fa^undes  v.  Railroad  Co.,  79  Oal.  97;  and  see  Morgan  v.  Coal 
Co.,  6  Wash.  St.  277;  Fox  v.  South.  Pac.  Co.,  95  Cal.  234. 

182  Currie  v.  South.  Pae.  Co..  23  Ore^.  400. 

183  vanderford  v.  Foster,  64  Cal.  49:  Toulouse  v.  Pare,  las  id.  251. ' 
iMid.;  Reynolds  v.  Brumajrim,  54  Cal.  254;  Harney  v.  McLeran, 

66  id.  34. 
i»  TuMer  v.  Arnold,  98  Cal.  522. 
issGarber  v.  GlnneHa.  98  C«l.  527. 
187  Murray  v.  Meade,  5  Wash.  St  693. 


§§  4782b-4782d    judgments  and  decrees.  352 

mits  that  the  defendants  claim  and  assert  an  interest  in  the 
property.*^ 

§  4782b.  The  same  —  relief  against  stipulation.  It  is  within 
the  discretion  of  the  trial  court  to  relieve  a  plaintiff  from  the 
effect  of  a  stipulation  submitting  the  case  on  a  motion  for  a 
nonsuit^  and  to  allow  him  to  file  an  amended  complaint,  and  its 
action  will  not  be  disturbed  upon  appeal  in  the  absence  of  a 
showing  of  an  abuse  of  discretion.^®® 

§  4782c.  The  same  —  payment  of  Jury.  Where  a  nonsuit  is 
granted  in  a  civil  case,  and  the  jury  discharged,  the  jury  fees 
must  be  paid  by  the  plaintiff,  and  no  further  proceedings  should 
be  allowed  in  the  case  until  such  payment.**® 

S  4782d.  The  same  — review  on  appeal.  An  error  in  grant- 
ing a  nonsuit  is  an  error  of  law,  and  should  be  excepted  to  and 
specified  as  such  upon  an  appeal  from  the  judgment,  and  can 
not  be  reviewed  upon  the  ground  that  the  evidence  is  insuffi- 
cient to  support  the  decision.*®*  The  only  grounds  upon  which 
a  motion  for  nonsuit  can  be  reviewed  upon  appeal  are  those 
specifically  stated  when  the  motion  was  made.*®^  If  any  one  of 
the  several  grounds  for  the  motion  is  sufficient,  a  judgment  of 
nonsuit  will  not  be  reversed,  although  the  court  may  have 
founded  its  ruling  upon  an  inadequate  reason.***  If  it  does 
not  appear  from  the  record  on  appeal  that  any  grounds  for  a 
nonsuit  were  stated  in  the  motion  therefor,  no  error  appears 
in  overruling  the  motion.***  In  considering  the  trial  court's  rul- 
ing in  granting  a  nonsuit,  it  is  the  duty  of  the  appellate 
court  to  take  as  proven  every  fact  which  the  plaintiff's 
evidence    tended    to    prove,    and    which    was    essential    to 

i«R  Vaca  VaUey,  etc.,  R.  R.  Co.  v.  Mansfield,  84  Cal.  560. 
180  Robinson  v.  Exempt  Fire  Co.,  103  CaJ.  1. 

190  Lukes  V.  Logan.  66  Cal.  33;  Falrchlld  v.  King,  102  id.  320. 

191  Warner  v.  Darrow,  91  Cal.  309;  see,  also,  Toulouse  v.  Pare  103 
id.  251;  O'Connor  v.  Hooper,  102  id.  528;  McKay  v.  Railway  Co.. 
13  Mont.  15;  Herbert  v.  Dufur,  23  Oreg.  462.  Record  on  appeal. 
See  Rooney  v.  Tong,  4  Mont.  597:  McKay  v.  Railway  Co.,  13  id. 
15;  Roberts  v.  Parrlsh,  17  Orecr.  5&'i:  Coffin  v.  Hutchinson,  22  id. 
554;  Fisher  v.  Kelly.  26  id.  249.  A  motion  for  nonsuit  is  no  part 
of  the  judgment-roll.    Barl>er  v.  Briscoe,  8  Mont.  224. 

192  Bronzan  v.  Drobaz,  93  Cal.  647. 

193  Brennan  v.  Railway  Co..  8  Wash.  St  363. 

194  Loring  V.  Stuart,  79  Cal.  200. 
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his  recovery^  and  give  hiiti  the  beiuefit  of  all  legal  pre- 
sumptions arising  therefiom.*^  Where  after  the  denial  pro 
forma  of  a  motion  for  a  nonsuit,  the  defendant  declined  to 
offer  any  evidence,  and  the  cause  was  submitted  upon  briefs,  the 
fact  that  the  court,  without  the  plaintiff's  consent,  and  before 
the  expiration  of  the  time  for  presenting  the  reply  brief,  entered 
iin  order  granting  a  nonsuit  and  dismissing  the  action,  is  a  harm- 
less ern)r,  and  is  not  ground  for  a  reversal  of  the  judgment  for 
nonsuit,  if,  upon  the  case  made,  the  plaintiff  was  not  entitled 
to  recover.^^ 

f  4783.  Judgment  by  default  —  entry  of  default  by  clerk. 

Form  No.  1137. 

In  this  action,  the  defendant,  C.  D.,  having  been  regularly 
sor\'ed  with  process,  and  having  failed  to  appear  and  answer 
the  plaintiff's  complaint  on  file  herein,  and  the  time  allowed  by 
law  for  ans^ve^in^  having  expired,  the  default  of  said  defend^ 
ant,  0.  D.,  in  the  premises  is  hereby  duly  entered  according 
to  law. 

Attest  my  hand,  and  the  seal  of  said  court,  this   

-(lay  of .,  18. . 

[Seal.]  [Signature.] 

I  4784.  Clerk's  duty.  The  entry  of  a  default  in  a  case  au- 
tliorized  by  law  is  a  ministerial  act  to  be  performed  by  the  clerk, 
and  the  disqualification  of  the  judge  of  the  court  to  try  the 
cause  does  not  disqualify  the  clerk  for  the  performance  of  this 
duty.^®^  When  the  law  declares  what  the  judgment  shall  be,  a 
judgment  on  default  is  not  the  judgment  of  the  clerk.***  The 
clerk  derives  all  his  power  in  entering  a  default  without  an 
order  of  the  court  from  the  statute,  and  when  he  enters  a  de- 
fault, it  must  appear  that  all  the  facts  existed  which  the  law 
requires  to  authorize  \i}^ 

i»  Brown  v.  Warren,  IG  Nev.  231 ;  Patohen  v.  Keeley,  19  Id.  404. 
19C  Vincent  v.  Pacific  Grove,  loa  Oal.  405. 
i»7  People  V.  De  Carrlllo,  35  Cah  37. 

108  Harding  v.  Cowlnj?.  28  Cal.  213.    A  valid  Judgment,  by  default 
may  be  rendered  by  the  court;  though  no  formal  default  bas  hct^n 
.  entered.    Herman  v.  Santee,  108  Oal.  519. 

iw  Providence  Tool  Co.  t.  Prnrter.  32  CaL  G34:  91  Am.  Dec.  598; 
«ee.  also,  Reinhart  v.  Lugo,  80  Cal.  395;  Graydon  v.  Thomas,  8  Greg. 
^50:  Kelly  v.  Van  Austin.  17  Oal.  564. 
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§§  4785, 4786        judombkts  akd  dechebs.  354 

I  4785.  Def aulty  what  adxnits  and  cores.  A  default  admits 
only  the  facte  alleged  in  the  complaint.^^  So  where  title  a^ 
administrator  is  averred.***  So  of  title  in  ejectment.*^  A  de- 
fault on  a  complaint  containing  special  counts  defectively  stated^ 
and  also  the  common  counts  in  assumpsit  properly  stated,  will 
support  a  judgment  —  the  default  being  a  confession  of  the 
indebtedness  for  the  causes  and  on  the  accounts  alleged  in  the 
complaint.**  A  default  cures  a  defective  allegation  ot  fkct, 
but  not  an  entire  absence  of  any  allegation.*^ 

I  4786.  Order  of  court  required.  Where  a  frivolous  demurrer 
iA  filed^  and  no  leave  is  asked  to  file  an  answer^  it  is  not  error 
for  the  court  to  enter  a  default  and  judgment  upon  overruling 
the  demurrer.**  If  an  auswer  is  filed  raising  an  issue  or  issues^ 
and  a  trial  is  had,  and  witnesses  are  sworn  and  examined^  and 
the  court  takes  the  case  into  consideration,  it  can  not  then 
strike  the  answer  of  the  defendant  and  enter  his  default, 
and  render  judgment  for  plaintiff  for  the  amount  claimed  in 
the  complaint.** 

200  Harlan  v.  Smith,  6  Cal.  173;  McGregor  v.  Shaw,  11  Id.  47. 

aoi  Curds  v.  Herrick,  14  Cal.  117;  73  Am.  Dec.  632. 

202  Smith  V.  BlUett.  15  Oal.  23. 

208  Hunt  V.  C4ty  of  San  Franclscov  11  Cal.  250.. 

20*  Hentrich  v.  Porter,  10  OaL  555;  Barron  v.  Frink,  30  Id.  480. 

206  Seale  v.  McLaughlin,  23  Cal.  668.  Where  demurrer  is  over- 
ruled, and  the  defendant  falls  to  file  an  answer  within  the  time 
granted  him,  the  clerk  is  authorized  to  enter  his  default,  and  Judg- 
ment for  the  amount  specified  in  the  aummons.  Bailey  v.  Sloan, 
65  Cal.  387;  Wall  v.  Heald,  95  id.  364;  CampbeU  v.  West,  86  Id.  107. 
But  if  the  notice  of  the  decision  required  by  the  statute  (Cal.  Code 
Civ.  Pro.,  §  476)  is  not  given  or  waived,  the  time  to  answer  does 
not  run,  and  Judgment  by  default  can  not  properly  be  entered. 
Chamberlain  v.  County  of  Del  Norte,  77  Cal.  150;  see  Shearman  v. 
Jorgensen,  106  id.  483.  Judgment  entered  by  default,  before  time 
for  answering  has  expired,  is  voidable.  Hamish  v.  Bramer,  71  Cal. 
155.  Under  the  Code  of  Colorado  a  default  for  want  of  answer 
can  not  be  entered  pending  a  motion  filed  by  the  defendant. 
Atchison,  etc.,  R.  R.  Co.  v.  NlchoUs,  8  Col.  188;  Chivington  v.  Springs 
Co.,  0  id.  507;  Dillon  v.  Band,  15  id.  372;  nor  until  the  expiration 
of  forty  days  after  the  completion  of  constructive  service  of  sum- 
mons by  publication.    O'Rear  v.  Lazarus,  8  Col.  608L 

206  Abbott  V.  Douglass,  28  OaL  205w 
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I  4787.  Jadgment  by  default. 

Form  No,  ii$8, 

[Title.] 

In  this  action  the  defendant  C.  D.,  having  been  regularly 
served  with  process^  and  having  failed  to  appear  and  answer  the 
plaintiff's  complaint  herein,  and  the  legal  time  for  answering 
having  expired^  and  the  default  of  the  said  defendant  in  the 
premises  having  been  duly  entered  according  to  law;  now,  at 
this  day,  on  application  of  E.  F.,  attorney  for  said  plaintiff: 

It  ia  ordered  that  judgment  be  entered  herein  against  the  said 
defendant  C.  D.,  as  well  as  against  the  defendant  E.  D.,  not 
served  witli  process,  in  accordance  with  the  prayer  of  said 
plaintiff's  complaint  on  file  herein. 

Wherefore,  by  reason  of  the  law  and  the  premises  aforesaid, 
it  is  ordered  and  adjudged  that  A.  B.,  plaintiff,  do  have  and 
recover  of  and  from  the  said  defendants,  C.  D.  and  E.  D.,  the 

sum  of dollars,  with  interest  thereon,  at  the  rate 

of per  cent,  per  month,  from  the  date  hereof  until 

paid;  together  with  said  plaintiff's  costs  and  disbursements  in* 

cuired  in  said  action,  amounting  to  the  sum  of 

dollars. 

And  it  is  further  ordered  and  adjudged  that  said  plaintiff  do 
have  execution  against  the  separate  property  of  the  defendant 
C.  D.,  as  well  as  against  the  joint  property  of  all  the  said  de- 
fendants. 

Judgment  rendered  on  the day  of  , 

18.. 

I  4788.  Against  whom  «it«r«d.  A  judgment  by  default  may 
as  well  be  taken  against  an  administrator  as  any  other  party  ;**^ 
also  against  a  municipal  corporation  as  well  as  against  a  private 
person.^**  Where  the  action  is  against  defendants  severally 
liable,  a  portion  only  being  served  with  process,  the  clerk  can, 
on  application  of  plaintiff,  enter  judgment,  upon  default,  against 
the  parties  served,  without  regard  to  the  other  parties  named 
in  the  comprint.**    But  otherwise  if  they  are  jointly  liable.**® 

2OT  Chase  v.  Swain,  9  Cal.  130. 

208  Hunt  V.  Oity  of  San  Francisco^  11  Cal.  260. 

20©  Kelly  T.  Van  Austin,  17  Cal.  564. 

210  Id.;  Junkans  v.  Bergin,  64  Cftl.  208:  Curry  v.  Roundtree,  51 
Id.  184;  compare  Wharton  v.  Harlan,  68  id.  422;  Edwards  v.  Hellings, 
103  id.  204. 
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If  persons  are  served  with  summons  who  axe  not  named  in  the 
complaint,  either  by  real  or  fictitious  names,  it  is  error  to  render 
judgment  against  them  by  default.^* 

$  4789.  Bfleet  of.  Where  the  summons  has  been  duly  served, 
a  judgment  by  default  amounts  to  a  confession  on  the  part  of 
the  defendants  of  all  the  material  facts  in  the  complaint.^^^ 
The  fact  that  one  defendant  who  suffered  judgment  by  default 
is  not  estopped  as  to  an  issue  made  by  the  other  defendants, 
upon  which  they  succeeded,  does  not  prevent  the  judgment  upon 
this  issue  from  being  an  estoppel  between  the  plaintiff  and  the 
defendants  who  pleaded  it.^^^  In  an  action  upon  a  joint  con- 
tract, if  one  be  defaulted  and  the  other  go  to  trial  on  a  plea  that 
is  peculiar  to  himself,  a  judgment  in  his  favor  will  not  discharge 
the  defaulted  defepdant;  otherwise  if  the  matter  pleaded  be  a 
defense  common  to  both  defendants.^* 

f  4790.  Entry  of.  The  clerk  of  a  court,  in  entering  a  judg- 
ment after  default,  acts  in  a  mere  ministerial  capacity,  and  can 
not  render  a  judgment  granting  any  relief  beyond  that  war- 
ranted by  the  facts  stated  in  the  complaint.^*'^  A  judgment 
entered  by  the  clerk,  upon  default,  for  a  sum  greater  than  is 
demanded  in  the  prayer  of  the  complaint  and  sjiecified  in  the 
summons,  is  not  void,  but  is  simply  erroneous,  and  may  be  en- 
forced until  modified  on  motion  or  on  appeal.^* 

211  Lamping  v.  Hyatt^  27  Cal.  102.  Judgment  entered  by  the  clerk 
by  default  where  tliere  has  been  no  service  of  summons  or  appear- 
ance is  utterly  void.  Lyons  v.  Cunningham,  66  Cal.  42;  and  soo 
Hyde  v.  Redding,  74  id.  493:  Norton  v.  Railroad  Co.,  97  id.  388;  Rein- 
hart  V.  Lugo,  86  id.  395;  S^pokane  Palls  v.  Curry,  2  Wash.  St.  541; 
Yentzer  v.  Thayer,  10  Col.  63;  Howard  v.  Clark,  43  Mo.  344.  The 
entry  of  Judgment  against  a  defendant,  who  has  been  served  after 
the  overruling  of  his  demurrer  to  the  complaint,  without  at  tli  ^ 
same  time  entering  judgment  against  a  codefendant  not  served, 
is  in  accordance  with  the  statute.  Edwards  v.  Hellings,  103  Cal. 
204. 

MJ  Rowe  V.  Table  Mountain  Water  Co.,  10  Cal.  441. 

213  Jackson  v.  I^dge,  36  Cal.  28. 

214  Swanzey  v.  Parker,  50  Penn.  St.  441;  88  Am.  Dec.  549. 

215  Gray  v.  Palmer,  28  Cal.  416:  Wallace  v.  Eldredge  (No.  1),  27 
id.  495;  Kelly  v.  Van  Austin,  17  id.  564;  Willson  v.  Cleaveland.  30 
id.  192;  Leese  v.  Clark,  28  id.  26. 

216  Bond  V.  Pacheoo,  30  Cal.  531.  Judgment  by  default  which 
grants  relief  other  and  different  from  that  prayed  for  in  the  com- 
plaint, and  specified  in  the  summons,  is  improper.  Mudge  v.  Stein- 
hart,  78  Cal.  34. 
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i  4701.  Errors,  how  levlewod.  There  may  be  error  in  a  judg- 
ment by  default,  a^s  weil  as  in  a  judgment  lendered  upou  issuo 
joined  in  the  pleadings  and  tried  by  a  jury;  and  in  the  former 
as  well  as  the  latter  case  the  error  may  be  corrected  on  appeal.^*^ 
Judgment  by  default  before  the  expiration  of  the  full  time 
will  be  reversed  on  appeal.^**  If  the  summons  be  radically  d^ 
fective,  it  will  not  sup[jort  a  judgment  by  default.***  So  where 
the  record  shows  that  the  defendant  has  not  been  legally  served 
with  process.^^  A  notice  in  summons  that  a  money  judgment 
would  be  taken  will  not  support  a  judgment  for  fraud.**  Where 
the  complaint  shows  no  legal  cause  of  action,  a  judgment  by 
default  can  no  more  be  taken  than  it  can  be  over  a  general  de- 
murrer.*** A  judgment  rendered  upon  a  complaint  radically 
defective  may  be  treated  as  a  nullity.^ 

S  4792.  Proof,  wh«ii  required.224  A  judgment  in  ejectment 
awarding  damages  rendered  on  a  default  will  not  be  reversed 
because  it  does  not  appear  that  the  court  examined  witnesses 
upon  the  question  of  damages.** 

I  4793.  BeUef  grantad.  If  judgment  is  rendered  in  favor  of 
plaintiff  by  default,  the  court  can  not  grant  any  greater  relief 
than  is  demanded  in  the  prayer  of  the  complaint  and  specified 
in  the  summons.***  If  the  prayer  for  judgment  asks  for  interest 
to  accrue  after  the  complaint  is  filed,  and  neither  the  prayer  nor 
summons  mention  the  rate  of  interest,  the  derk  should  not 
render  judgment  for  a  rata  greater  than  ten  per  cent,  per  an- 
num.**'^   Interest  is  to  be  allowed  on  cash  advances  aa  a  matter 

»T8teyenfl  v.  Ro8»,  1  Cal.  94;  see  fl  4782d.  ante. 

M8  Burt  V.  Soranton.  1  Cal.  416. 

«•  People  V.  Woodllef ,  2  Oal.  242. 

ao  Joyce  v.  Joyce.  7>  Cal,  449;  People  v.  Pearson,  76  Id.  400;  Barney 
V.  VIjroTireaux,  75  \(\.  376. 

»i  Porter  v.  Heminnn.  8  Cal.  619. 

222  Abbe  v.  Marr,  14  CnJ.  2ia 

228  Heynolds  v.  Harris,  9  Cal.  838. 

224  Ree  TnolumDe  Redemption  Co.  r.  Patterson,  18  Cal..  416;  Lick 
T.  Rtockdale.  Id.  219.  Also  subdlvlBlons  2  and  3  of  section  686,  Cal. 
Code  Civ.  Pro. 

226Dlmlck  V.  Campbell,  31  Cal.  238. 

226  Cal.  Code  dv.  Pro.,  9  580;  Lffrnpln^  v.  Hyatt,  27  Oal.  102;  QtLge 
Y.  Holers,  20  Id.  91:  Lattlmer  v.  l^an.  Id.  62& 

227  Lamping  v.  Hyatt,  27  CaJL  102;  GatUSer  v.  Bngllsh,  29  Id.  166; 
€U.  OlTll  Code,  I  1917. 
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of  law-^^  In  OQ  action  in  Massachusetts  on  a  note  made  pay- 
able in  New  York,  interest  at  the  legal  rate  of  the  former  state 
only  will  be  allowed.** 

(  4794.  Waiver  of  default.  An  acceptance  by  plaintifPs  at- 
torney of  service  of  a  demurrer,  filed  by  a  defendant  alter  his 
default  has  been  entered,  is  a  waiver  of  the  default.**® 

§  4795.  When  to  be  entered.  If  no  answer  has  been  filed 
with  the  clerk  of  the  court  within  the  time  specified  in  the  sum- 
mons, or  such  further  time  as  may  have  been  granted,  in  an 
action  arising  upon  contract  for  the  recovery  of  money  or  dam- 
ages only,  the  clerk  upon  application  of  the  plaintiff  shall  enter 
the  default  of  the  defendant,  and  immediately  thereafter  enter 
judgment  for  the  amount  specified  in  the  summons,  including 
the  costs,  against  the  defendant.  In  other  actions,  the  clerk 
shall  enter  the  default  of  the  defendant:  and  thereafter  the 
plaintiff  may  apply  at  the  first  or  any  subsequent  term  of  the 
court  for  the  relief  demanded  in  the  complaint.  Where  the 
service  of  the  summons  was  by  publication,  the  plaintiff  upon 
the  expiration  of  the  time  designated  in  the  order  of  publication 
may,  upon  proof  of  the  publication  and  that  no  answer  has  been 
filed,  apply  for  jud^^ent;  but  proof  of  the  demand  in  such  case 
shall  be  required.^* 

§  4796.  Setting  aside  Judgement,  grounds  of.  A  party  against 
whom  an  unjust  judgment  has  been  obtained  through  accident, 
mistake,  or  fraud,  may,  after  the  adjournment  of  the  term  at 
which  judgment  was  rendered,  and  where  no  want  of  diligence 
is  imputable  to  him  in  seeking  relief,  maintain  an  equitable 

228  Field  V.  Bnmam,  3  Bnsh,  518.  As  to  interest  generally,  aa  a 
part  of  the  relief  granted,  see  Skillman  v.  Lachman.  23  Cal.  199:  83 
Am.  Deo.  96;  ERtate  of  Isaacs,  30  id.  105:  Blbend  v.  London,  etc.. 
Insurance  CJb.,  id.  78:  Dunne  v.  Mastlck,  50  id.  247:  Brady  v.  Wil- 
coxRon,  44  Id.  245:  Goldsmith  v.  Sawyer,  46  id.  213:  Lander  v.  Gastro, 
43  id.  498;  also,  Oal.  Civil  Code,  §§  1916^  1917.  3287. 

229  Aver  V.  Tllden,  15  Gray,  178:  77  Am.  Deo.  355. 
280  HeRtres  v.  Hlements,  21  Cal.  425. 

2R1  CaJ.  Code  Civ.  Pra,  §  585.  The  prov1«ion  fimt  the  olerk  miiRt 
enter  the  Judfirment  immediately  after  entering  default  is  merely 
dlreotory,  and  does  not  render  void  a  jiidpment  Riibsequently  entered 
upon  sueh  default,  nor  can  the  defendant  a^ainRt  whom  the  jud^r- 
ment  is  entered  Invoke  such  failure  for  the  pumose  of  anniilllns;  a 
judjonent  to  vsrhlch  he  has  no  other  defense.  Bdwards  v.  Hillinflfs, 
103  Cal.  204. 
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action  to  set  a^^ide  the  judgment.^*^  In  caseB  of  fraud  in  ob- 
taining the  judgment,  the  party  aggrieved  must  proceed  by  a 
bill  to  impeach  the  original  decree  for  fraud,  etc.***  Insufficient 
grounds.^**  If  a 'judgment  is  erroneous,  the  defendant  has  his 
remedy  by  appeal;  if  void  upon  its  face,  hie  has  in  addition  his 
remedy  by  motion,  at  any  time,  in  the  court  by  which  the  judg- 
ment was  rendered.** 

$  4797.  Jurisdiction.  All  courts  having  chancery  jurisdic- 
tion have  power  to  set  aside  a  judgment  improperly  obtained.*^ 
A  party  is  not  confined  to  his  remedy  by  statute,  but  may  re- 
sort to  a  court  of  equity  for  relief  against  a  judgment  obtained 
by  fraud  or  surprise.^"    The  assistance  of  equity  to  set  aside  a 

282  Bibend  v.  Kreutz,  20  Gal.  109. 

Ma  Robb  V.  Robb,  6  CaJ.  21. 

M4  See  Markley  v.  Rand,  12  Cal.  275;  Alderson  v.  Bell.  9  id.  316. 

236Chipman  v.  Bowman.  14  Cal.  157;  Logan  v.  HUlegass.  16  Id. 
200:  BeU  v.  Thompson,  19  Id.  706;  Sanchez  v.  Carriaga,  31  Id.  170; 
cited  in  Murdock  v.  De  Vries,  37  Id.  527;  see  Norton  v.  RaJlroiid  Co., 
97  id.  388;  De  La  Mofntanya  y.  De  La  Montanya,  112  id.  101.  The 
Oalifomia  Oode  of  Civil  Procedure  now  provides  as  follows:  A 
Judgment  or  decree  of  a  Superior  Court,  when  based  upon  findings 
of  fact  made  by  the  court,  or  the  special  verdict  of  a  Jury,  may, 
upon  motion  of  the  party  aggrieved,  be  set  aside  and  vncattHl  by 
the  same  court,  and  another  and  different  Judgment  entered,  for 
either  of  the  following  causes,  materially  affecting  the  substantial 
rights  of  such  party  and  entitling  him  to  a  different  Judgment: 
(1.)  Incorrect  or  erroneous  conclusions  of  law  not  consistent  with 
or  not  supported  by  the  findings  of  fa£t:  and  in  such  case  when  the 
Judgment  is  set  aside,  the  conclusions  of  law  shall  be  corrected  and 
amended.  (2.)  A  judgment  or  decree  not  consistent  with  or  not 
supported  by  the  special  verdict.  Cal.  Oode  Civ.  Pro.,  new  section 
663,  added  by  act  of  1897.  The  party  ii^tending  to  make  the  motion 
mentioned  ifi  the  last  section  must,  within  ten  days  after  notice  of 
the  rendition  of  Judgment  or  decree,  serve  upon  the  adverse  party 
and  file  with  the  clerk  of  the  court  a  notice  of  his  intention,  desig- 
nating the  grounds  upon  which  the  motion  will  be  made,  and 
specifying  the  particulars  in  which  the  conclusions  of  law  are  not 
consistent  with  the  findings  of  facts,  or  in  which  the  Judgment  or 
decree  is  not  consistent  with  tne  special  verdict.  The  said  party 
must,  within  sixty  days  after  giving  such  notice  of  intention,  make 
the  motion  to  the  court,  after  giving  due  notice  of  the  time  of  mak- 
ing such  motion  to  the  adverse  party;  but  the  hearing  or  con- 
sideration of  such  motion  may  be  further  continued  by  the  court. 
Id.,  new  section  663  l-2»  added  by  act  of  1807. 

236  The  People  v.  Lafarge,  3  Cal.  130. 

237  Carpentier  v.  Hart,  5  Gal.  406;  and  see*  Dunlap  y.  Steere,  02 
Id.  344. 
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judgment  can  not  be  invoked  in  a  distinct  action,  so  long  as 
the  remedy  by  motion  in  the  original  case  exist^.^*^ 

I  4708.  Motion,  when  to  be  made.  At  common  law^  after  the 
adjournment  of  the  term,  the  court  loses  all  control  over  cases 
decided,  unless  its  jurisdiction  is  saved  by  some  motion  or  pro- 
ceeding at  the  time;  but  in  most  states  there  are  special  statutes 
fixing  the  time  within  which  a  motion  to  set  aside  a  judg-ment 
must  be  made.  In  California,  where  the  party  has  failed  to  apply 
for  relief  during  the  term,  relief  may  be  granted  in  vacation 
within  a  reasonable  time,  not  exceeding  six  months  after  the 
close  of  the  term.^®  If  the  summons  has  not  been  personally 
served  on  the  defendant,  he  may  be  allowed,  on  such  terms 
as  may  be  just,  to  answer  to  the  merits  of  the  action  at  any 
time  within  one  year  after  the  rendition  of  the  judgment. ^^^ 
During  the  term  at  which  a  judgment  was  rendered,  a  District 
Court  may  perhaps,  even  without  a  statement  or  affidavits,  upon 
motion  of  a  party  injured,  amend  or  set  aside  an  erroneous 
judgment;  but  to  continue  full  and  complete  jurisdiction  in 
the  court  over  the  case  beyond  the  term,  some  order  must  be 
made  or  proceedings  taken  in  accordance  with  statute.^^  In 
New  York,  two  years  is  allowed  for  opening  up  a  judgment,  and 
no  more.^^  But  not  a  limitation  where  summons  was  not 
served.^** 

288  Bibend  v.  Kreutz,  20  Cal.  109. 

28»Oel.  Code  Civ.  Pro.,  §  473.  This  provision  construed.  See 
Wolff  V.  Railway  Co.,  89  Cal.  332;  Wharton  v.  Harlan.  68  Id.  422; 
Kittle  V.  Bellegarde,  86  Id.  556;  Howard  v.  McChesney,  103  Id.  536. 
Application  to  open  a  default,  made  after  the  adjournment  of  the 
term  at  which  the  Judgment  by  default  was  rendered,  can  not  be 
entertained  unless  the  movmg  party  makcR  a  showing  of  rea.son 
why  he  failed  to  make  the  application  during  the  term.  Mahoney 
V.  Mahoney,  51  Cal.  118.  The  court  may  at  any  time  set  aside  a 
Judgment  by  default  entered  by  the  clerk  when  it  appears  upon  the 
face  of  the  Judgment-roll  tbat  the  clerk  had  no  power  to  enter  it. 
Wharton  v.  Harlan,  68  Cal.  422.  A  Judgment  by  default  rendered 
upon  a  constructive  service  of  summons  by  publication,  without  any 
affidavit  or  order  for  the  publication,  is  void,  and  a  motion  by  the 
defendant  to  vacate  sruch  a  Judgment  is  in  time,  although  made 
more  than  ten  years  after  its  entry.    People  v.  Pearson,  76  Cal.  400. 

2*0  Cal.  Code  Civ.  Pro..  §  473. 

241  State  V.  First  Nat.  Bank,  4  Nev.  358;  see  Horton  v.  New  Pass 
Co..  21  Id.  184. 

242  Hendricks  v.  Carpenter,  2  RoblJi  625. 
248  Weeks  v.  Merritt,  5  Robt  610. 
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S  4790.  Parties  not  concluded  by  the  record.  In  a  direct  pro- 
ceeding in  the  same  action  to  set  aside  a  judgment^  under  sec- 
tion sixty-eight  of  the  Practice  Act^  the  parties  are  not  con- 
cluded by  the  record  in  any  respect;  on  the  contrary^  they  are 
allowed  to  show  the  true  facta  of  the  case  by  any  competent  evi- 
dence; aHter,  if  the  question  had  arisen  collaterally.^^ 

S  4800.  Hotloe  of  motion  to  set  aside  a  judgment  by  default. 

Form  No.  ujg. 

[Title.] 

[Address.] 
Take  notice,  that  upon  the  affidavit,  a  copy  of  which  is  here- 
with served,  I  will  move  said  court,  at  the  city  hall  [or  other 

place,  designating  it],  on  the day  of , 

18. .,  at  the  hour  of o'clock,  a.  m.,  of  said  day,  or 

as  soon  thereafter  as  counsel  can  be  heard,  that  the  judgment 
entered  by  default  against  the  defendant  in  this  action,  and 
all  subsequent  proceedings  therein,  be  set  aside,  for  the  reasons 
following  [state  reasons  in  full]. 

[Date.]  [Signature.] 

I  4801.  Answer  to  the  merits.  The  better  practice  is  to  pre- 
pare and  exhibit  to  the  court  the  defendant's  answer  at  the 
hearing  of  a  motion  to  set  aside  a  default.^**^  A  copy  of  the  an- 
swer should  be  served  with  the  notice  of  motion.  Where  the 
merits  are  shown  by  affidavit,  counter-affidavits  on  that  ques- 
tion will  not  be  heard.**® 

f  4802.  Discretion  of  court.  The  granting  or  refusing  a  mo- 
tion to  set  aside  a  default  based  upon  affidavits  is  a  matter 
within  the  proper  discretion  of  the  court,  and  unless  that  dis- 
cretion has  been  abused  the  appellate  courts  will  not  interfere.^'' 
Although  an  order  of  the  court  below  setting  aside  or  refusing 
to  set  aside  a  judgment  by  default  rests  much  in  the  discretion 

^M  McKinley  v.  Tuttle,  84  Oal.  235.  An  application  under  section 
478,  California  Ctode  of  Civil  Procedure,  must  be  by  proceeding  in 
tbe  cause  wherein  the  default  was  taken,  and  not  by  separate  suit 
for  relief  against  the  judicment.    Estate  of  Griffith,  84  Cal.  107. 

245  BaUey  v.  Taaffe,  29  Cal.  422. 

aw  Grader  v.  Weir,  45  Cal.  54;  Douglass  v.  Todd,  96  id.  655. 
When  the  rec<M^  does  not  show  that  a  default  was  not  properly 
entered,  the  presumption  arises  that  the  required  notice  was  given. 
Brans  v.  Young,  10  Col.  316. 

947  Woodward  t.  Backus.  20  Cal.  137:  Roland  v.  Kreyenhagen,  18 
Id.  455;  Howe  v.  Independence,  etc.,  Co.,  29  id.  72. 
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of  the  court,  and  will  not  be  disturbed  by  the  appellate  court 
unless  plainly  erroneous,  yet  the  discretion  of  the  court  below 
is  not  a  mental  discretion,  to  be  exercised  ex  gratia,  but.  is  a 
legal  discretion,  to  be  exercised  in  conformity  with  the  law.*** 

I  4803.  Xotioii,  when  to  be  made.  A  motion  may  be  made 
to  set  aside  a  default  entered  by  the  clerk,  at  any  time  before 
final  judgment  is  rendered  in  the  action,  notwithstanding  the 
court  had  adjourned  for  the  term  at  which  the  default  was 
entered,  before  the  motion  is  made  to  vacate  it.^** 

§  4804.  Motion  will  be  refused.  A  judgment  by  default 
should  not  be  set  aside  on  the  ground  of  excusable  n^lect,  be- 
cause the  preparation  of  the  answer  required  more  time  than 
ordinary  cases,  and  during  a  portion  of  the  time  the  attorney 
was  absent  from  town.^*^ 

§  4806.  On  terms.  The  court  may,  upon  such  terms  as  may 
be  just,  relieve  a  party,  or  his  legal  representatives,  from  a  judg- 
ment, order,  or  other  proceeding  taken  against  him  through  his 
mistake,  inadvertence,  surprise,  or  excusable  neglect.  An  order 
to  release  a  party  from  a  judgment  taken  against  him  by  default, 

24«  Bailey  v.  Taaffe,  29  Cal.  422.  Exercise  of  discretion  by  court  In 
opening  defaults.  See  Dougherty  v.  Nevada  Bank,  68  Cal.  275;  Buell 
V.  Emerich,  85  id.  116;  Wolff  v.  RaUway  Co.,  89  id.  332;  Garner  v. 
Erlanger,  86  Id.  60;  Relnhart  v.  Lugo,  Id.  395;  Youngman  v.  Tanner, 
82  id.  611;  Mulkey  v.  Mulkey,  100  Id.  91;  Bums  v.  Scooffy,  98  Id. 
271;  Haggin  v.  Lorentz,  13  Mont  406;  Martin  v.  De  Loge,  15  id.  343; 
Spokane  Falls  v.  Curry,  2  Wash.  St  541;  Haynes  v.  Schwartz  Co., 
5  Id.  433. 

249  Willson  V.  Cleaveland,  30  Cal.  192;  see  §  4796,  ante.  Leave  to 
renew  motion  to  set  aside  a  default  which  has  once  been  denied. 
See  Jensen  v.  Barbour,  12  Mont  566.  A  motion  to  set  aside  a  judg- 
ment by  default  may  be  withdrawn  upon  leave  of  the  court  without 
notice  to  tJie  adverse  party.    Id. 

250  Bailey  v.  Taaffe,  29  Cal.  422;  see,  also.  People  v.  0*Connell,  23 
id.  282;  and  Parrott  v.  Den,  34  id.  79;  Haight  v.  Green.  19  Id.  113; 
Edwards  v.  Hellings,  103  Id.  204;  WiUiamson  v.  Drill  Co.,  95  Id. 
652;  Sanborn  v.  Manufacturing  Co.,  5  Wash.  St  150;  Haley  v. 
Eureka  County  Bank,  20  Nev.  410.  A  Judgment  by  default  can  not 
be  set  aside  upon  a  mere  abstract  allegation  of  inadvertence  of  the 
attorney  in  serving  or  filing  the  answer,  but  the  reason  for  the 
inadvertence  must  be  stated.  Shearman  v.  Jorgensen,  106  Cal.  483. 
Instances  of  excusable  neglect  See  Craig  v.  Investment  Co.,  101 
Cal.  122;  Fulweiler  v.  Mining  Co..  83  id.  126;  Biirns  v.  Scooffy,  98 
id.  271 ;  Bast  v.  Hyson,  6  Wash.  St  170;  Douglass  v.  Todd,  96  CaL 
655. 
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under  the  sixty-eightfa  section  of  the  Practice  Act,  Code  of 
Civil  Procedure,  section  473,  should  only  be  granted  upon  the 
terms,  as  a  condition  precedent  of  payment  of  all  costs  accruing 
to  the  adverse  party  to  the  time  of  service  and  filing  of  notice  of 
motion  thereof.*^  Where  a  motion  to  set  aside  judgment  ia 
granted  ''on  payment  of  all  coats^''  the  judgment  remains  in 
force  until  the  costs  are  paid.^^ 

i  4806.  AAdATlt  to  Mt  aside  Judgment  hj  default 

Farm  No.  J140. 

[TiTLK.] 

[Venub.] 
C.  D.,  being  duly  sworn,  deposes  and  says  as  follows: 

I.  I  am  the  defendant  in  the  above-entitled  action. 

II.  The  summons  and  complaint  in  this  action  were  swerved 
on  me  on  the day  of ,  18. . 

m.  Through  mistake  [inadvertence,  surprise,  or  neglect,  ss 

the  case  may  be]  of [state  the  circumstancas], 

I  was  prevented  from  appearing  and  answering  this  action. 

IV.  I  further  say  that  I  have  fully  and  fairly  stated  the  facts 
of  the  case  in  this  cause  to  G.  H.,  my  counsel,  who  resides  at 

No.  . . ., street,  in  the  city  of ,  and 

after  such  statement  I  am  advised  by  him  that  I  have  a  good 
and  substantial  defense  on  the  merits  of  the  action,  and  verily 
beUeve  the  same  to  be  true. 

[Jurat.]  [Signature.] 

S  4S07.  By  whom  made.  An  affidavit  on  a  motion  to  set  aside 
a  default  should  be  made  by  the  defendant,  unless  good  reason 
exists  for  having  it  made  by  some  one  else.^**    A  motion  to  set 

»i  Howe  V.  Independence,  etc..  Co.,  29  Cal.  72;  Bailey  v.  Taaffe. 
Id.  422;  Leet  v.  Grants,  36  Id.  288;  see  Wolff  v.  Railway  Co.,  08 
Gal.  332.  It  la  not  an  abuse  of  discretion  for  the  trial  court  to  vacate 
a  judgement  by  default,  when  the  circumstances  warrant  It,  without 
imposing  terms  as  a  condition  to  granting  such  relief.  Robinson 
V.  Merrill.  80  Cal.  415. 

»»  Gregory  v.  Haynes,  21  Cal.  443;  Hartman  v.  Olvera,  40  id.  101. 

»8  Bailey  v.  Taaffe.  29  Cal.  422.  As  to  when  it  may  be  made  by 
purchaser  under  decree,  see  Boggs  v.  Hargrave,  16  Cal.  550;  76  Am. 
Dec.  561.  The  affidavit  is  not  objectionable  on  the  ground  solely 
that  It  was  made  by  counsel  for  the  defendant.  In  re  Weringer. 
100  Oal.  345;  Byrne  v.  Alas,  68  id.  479;  Horton  v.  New  Pass  Co., 
21  Nev.  184.  The  affidavit  may  properly  be  made  by  one  of  two  or 
more  codefendanta  for  the  benefit  of  all.  Palmer  v.  Barclay,  99 
Oal.  199. 
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aside  a  judgment  and  for  leave  to  answer  will  be  overruled 
if  there  is  no  affidavit  of  merits.^*^  An  affidavit  of  defense, 
filed  upon  a  motion  to  set  aside  a  default,  should  set  forth  the 
facts  relied  upon,  so  that  the  court  can  judge  of  the  merits  of 
the  defense.** 

i  4808.  Diligence  muBt  be  shown.  A  defendant  who,  having 
suffered  a  default,  has  obtained  from  the  plaintiff  a  stipulation 
that  the  default  may  be  set  aside,  must  use  reasonable  diUgenue 
in  applying  to  the  court  for  the  relief  contemplated,  or  his 
right  to  relief  will  be  lost.  An  unexplained  delay  of  deven 
years  in  making  the  application  will  justify  the  court  in  refus- 
ing to  enforce  the  stipulation.^^ 

i  4309.  Form  of  affidavit.  An  affidavit  on  motion  to  vacate 
a  judgment  by  default,  under  the  sixty-eighth  section  of  ihe 
Practice  Act,  must  show:  1.  That  the  default  occurred  through 
mistake,  inadvertence,  surprise,  or  excusable  neglect;  and  2.  That 
the  defendant  has  a  meritorious  defense.*''  An  affidavit  by  the 
defendant  that  he  was  under  the  impression,  when  he  retained 
counsel  in  a  cause,  that  the  time  to  answer  had  not  expired; 
that  he  did  not  recollect  the  precise  day  upon  which  the  sum- 
mons and  complaint  were  served;  that  he  was  quite  ill  at  the 
time,  and  did  not  as  carefully  note  the  time  as  he  otherwise 
would,  is  insufficient  to  open  a  judgment  by  default.*® 

»4Parrott  v.  Den,  34  Cal.  79;  Morgan  v.  McDonald,  70  id.  32; 
McBlalD  V.  McBlain,  77  id.  507;  Gauthier  v.  Rusicka,  3  N.  Dak.  1; 
and  see  Mulkey  v.  Mulkey,  100  Cal.  91.  The  motion  to  set  aside 
judgment  where  there  is  a  false  return  of  service  of  summons  is 
based  upon  irregularity  and  want  of  jurisdiction  in  fact,  and  not 
upon  the  mistake,  inadvertence,  surprise,  or  excusable  neglect  of 
the  moving  party,  and  it  is  not  necessary  that  the  motion  be  ac- 
companied by  an  affidavit  of  merits.  Norton  v.  Railroad  Co.,  97 
Cal.  388;  and  see  Clark  v.  Baird,  96  id.  642. 

aw  Florez  v.  Uhrig's  Adm'r,  35  Mo.  517;  Donnelly  v.  Clark,  6  Mont. 
135.  The  filing  of  an  answer  after  the  entry  of  default  does  not 
affect  the  default,  and  it  will  not  be  set  aside  without  the  showing^ 
of  some  ground  therefor..    Irvine  v.  Davy,  88  Cal.  495. 

256  Reese  v.  Mahoney.  21  Cal.  305.  As  to  diligeuce  generally,  see 
People  V.  Frisble,  26  Cal.  135;  Lewis  v.  Rigney.  21  id.  ?68;  Kittle  v. 
Bellegarde,  86  id.  556. 

257  Bailey  v.  Taaffe,  29  Cal.  422. 

2B8  Elliott  V.  Shaw,  16  Cal.  377.  As  to  insufficiency  of  affidavit^ 
consult  Bailey  v.  Taaffe.  29  Cal.  422;  People  v.  Rains.  23  id.  128; 
Elliott  V.  Shaw,  16  id.  377;  People  v.  Lafarge,  3  id.  130;  Nickerson 
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i  4810.  Judgment  by  the  court. 

Form  No.  1141, 

[Title.] 

This  cause  came  on  regularly  far  trial  on  the day  of 

,  18. .,  E.  F.,  Esq.,  appearing  oa  counsel  for  the 

plaintiff,  and  G.  H.,  Esq.,  for  the  defendant  A  trial  by  jury 
having  been  expressly  waived  by  the  counsel  for  the  respective 
parties  the  cause  was  tried  before  the  court  sitting  without  a 
jury,  whereupon  J.  K.  and  L.  M.  were  examined  as  witnesses 
on  the  part  of  the  plaintiff,  aild  N.  0.  and  P.  Q.  were  exam- 
ined ss  witnesses  on  the  part  of  the  defendant,  and  the  evidence 
being  closed,  the  cause  was  submitted  to  the  court  for  considera- 
tion and  decision;  and  after  due  deliberation  thereon,  the  court 
delivers  its  findings  and  decision  in  writing,  which  is  filed,  and 
orders  that  judgment  be  entered  in  accordance  therewith. 

Wherefore,  by  reason  of  the  law  and  the  finding  aforesaid,  it 
is  ordered  and  adjudged  that  A.  B.,  the  plaintiff,  do  have  and 

recover  of  and  from  C.  D.,  the  defendant,  the  sum  of 

dollars,  with  interest  thereon  at  the  rate  of per 

cent,  per  month,  from  the  date  hereof  until  paid,  together  with 
said  plaintiff's  costs  and  disbursements  incurred  in  this  action, 

amounting  to  the  sum  of dollars;  and  that  said 

sum  of dollars  and  said  interest  be  paid  by  said 

defendant  in  gold  coin  of  the  United  States. 

Judgment  rendered ,  18. . 

i  4811.  ConcluslTeiiieM  of  Judgment.  A  judgment  is  of  no 
force  except  between  the  parties  and  privies,*®  except  in  some 
cases  for  specific  purpcsea.***     One  in  possession  of  land,  who  is 

V.  Raisin  Co.,  61  Id.  268;  Morgan  v.  McDonald,  70  id.  .32.  Sufficient 
affidavits.  See  Will  v.  Water  Co.,  100  Cal.  344;  Fulweiler  v.  Mining 
Co..  83  Id.  126. 

25»  Beckett  v.  Selover,  7  Cal.  228;  68  Am.  Dec.  237;  Shay  v.  Mc- 
Naraara,  54  Cal.  170.  The  jud^nnent  of  a  competent  court,  when 
proj)erly  pleaded.  Is  conclusive  in  a  subsequent  action  between  the 
same  parties  for  the  same  thing,  although  it  be  palpably  erroneous. 
Wolverton  v.  Baker.  86  Cal.  591. 

2«>  Gregory  t,  Haynes,  13  Cal.  591;  see,  also,  Davidson  v.  Dnllis, 
8  id.  227;  KIttrldge  v.  Stevens,  16  Id.  381.  Conclusiveness  of  judgment  — 
Tf  a  fact  ban  bc^en  once  litigated  In  a  court  of  competent  juris- 
dlotion  the  Judgment  rendered  therein  forever  estops  the  parties 
and  their  privies  from  again  litigating  the  same  fact.  Hall  v. 
Zeller,  17  Oreg.  381;  Savage  v.  McCorkle.  Id.  42;  and  see,  also, 
l^eil  V.  Tolman.  12  id.  289;  Barrett  v.  Falling,  8  id.  152;  Farquar  v. 
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neither  a  party  nor  a  privy  to  a  judgment  for  the  recovery  of 
possession  of  it  is  neither  affected  by  the  judgment  as  an  in- 
strument of  evidence,  nor  can  be  dispossessed  by  virtue  of  a 
writ  issued  upon  it.**^  On  a  trial  by  the  court  it  may  and 
should  decide  the  whole  case.^^ 

i  4812.  In  equity.  The  court  may,  when  the  justice  of  the 
case  requires  it,  determine  the  ultimate  rights  of  the  parties  on 
each  side  as  between  themselves.**®  Where  a  decision  is  made 
in  a  suit  in  equity  upon  any  particular  subject-matter,  the  rights 
of  all  persons  whose  interests  are  immediately  connected  with 
that  decision,  and  affected  by  it,  should  be  provided  for.*^ 
Equity  has  jurisdiction  to  vacate  a  judgment  fraudulently  al- 
tered, so  as  to  include  a  defendant  not  served  with  process  and 
not  originally  included  in  the  judgment.**  An  infant  defend- 
ant is  as  much  bound  by  the  decree  in  equity  as  a  person  of  full 
age.***  And  it  is  questionable  under  our  practice  whether  ho 
is  entitled  to  have  a  day  given  in  the  judgment  to  show  cause 
against  it.^*^  But  the  probate  of  a  will  is  not  conclusive  on  an 
infant  or  person  of  unsound  mind  until  one  year  after  their 
respective  disabilities  are  removed.** 

Farquar,  20  id.  69:  23  Am.  St.  Rep.  98;  Flnley  v.  Houser,  22  Oreg. 
562;  GrabiU  v.  Orablll,  22  Id.  688;  Harmon  v.  Auditor,  etc.,  123  111. 
133;  5  Am.  St  Rep.  507;  McWhorter  v.  Andrews,  53  Ark.  312:  but 
the  estoppel  does  not  extend  to  matters  not  in  issue.  Id.  The  doc- 
trine ha£  been  broadly  stated,  however,  that  a  .iudcrment  between 
parties  Is  conclusive  not  only  as  to  the  matters  which  were  in  fact 
determined,  but  as  to  all  other  matters  which  might  have  been 
litigated  as  Incidental  or  essentially  connected  with  the  subject- 
matter  of  the  litigation,  whether  the  same  were  or  were  not,  as  a 
matter  of  fact,  considered.  Water  Co.  v.  Middaugh,  12  Col.  434; 
Johnson  v.  .Johnson,  20  id.  143;  Neil  v.  Tolman,  12  Oreg.  289:  Say- 
ward  V.  Thayer,  9  Wash.  St.  22;  compare  Tin.  Pac.  Ry.  Co.  v.  Kelley, 
4  Col.  App.  .32.5:  Oalhtp  v.  Lichter,  4  Id.  296;  Campbell  v.  Rankin,  2 
Mont.  363.  AVhere  several  Judgments  hare  been  rendered  in  actions 
between  the  same  parties  in  respect  to  the  same  subject-matter 
the  judgment  last  in  .point  of  time  is  conclusive.  Tyrrell  v.  Bald* 
win,  67  Cal.  1.  • 

aei  Le  Roy  v.  Rogers,  30  Cal.  229:  89  Am.  Dec.  88. 

aw  1  Bosw.  281;  Van  Valen  v.  Lapham,  13  How.  Pr.  246. 

aes  Cal.  Code  Civ.  Pro.,  $  678. 

»4  McPherson  v.  Parker,  30  Cal.  455:  89  Am.  Dec.  129. 

aw  Chester  v.  Miller,  13  Cal.  558:  89  Am.  Dec.  172. 

386  Joyce  V.  McAvoy,  31  Cal.  273. 

367  Id.;  Cal.  Code  Civ.  Pro.,  («  41.  42. 

aes  Cal.  Code  Civ.  Pro.,  §  1333. 
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I  4813b  In  partition.  A  judgment  in  an  action  for  partition 
is  binding  and  concluaive,  a^  to  title,  upon  all  the  parties  who 
are  served  with  sunimona  or  appear,  and  a  bar  to  a  new  action.^** 
But  such  judgment  and  partition  shall  not  affect  tenants  for 
years  less  than  ten,  to  the  whole  of  the  property  which  is  the 
subject  of  the  partition.*'®  The  effect  of  a  judgment  in  parti- 
tion is  to  be  determined  by  our  statute,  and  not  by  the  com- 
mon law.^^  The  order  of  a  court  for  a  partition  of  lands,  or 
for  a  sale,  in  case  a  partition  can  not  properly  be  made,  is  not  a 
final  judgment,  in  an  action  for  partition.  They  are  to  be  suc- 
ceeded by  a  judgment  confirming  the  partition  sale.''^  * 

S  4814.  Beplevin.  In  replevin,  a  judgment  for  the  plaintiff, 
in  order  to  hold  the  suretiA  on  the  undertaking,  must  be  in  the 
alternative,*^  and  must  determine  the  controversy  as  to  the 
whole  property  in  dispute,*'* 

I  4816.  On  the  merits.  In  California^  in  cases  other  than 
those  mentioned  in  section  581  of  the  Political  Code,  judgment 
is  rendered  on  the  merits.*'*  Where  an  answer  is  filed,  the  court 
may  grant  any  relief  consistent  with  the  case  made  by  the 
complaint,  and  embraced  within  the  issue.*'* 

I  4816.  On  report  of  referee.  A  mandamus  lies  to  compel 
the  judge  of  a  District  Court  to  enter  judgment  on  the  report 


Morenhout  v.  Higuera,  32  Oal.  289.  It  is  conclustve  upon  the 
parties  and  privies  that  they  were  tenants  In  common  and  in  pos- 
session of  the  land  at  the  date  of  its  rendition.  Morrill  v.  Morrill, 
20  Oreg.  96;  23  Am.  St.  Rep.  101. 

«o  Oal.  Code  Civ.  Pro.,  §  767.  In  the  absence  of  fraud  or  collusion, 
minors  properly  represented  In  an  action  for  partition  are  bound  as 
fully  as  if  they  had  been  majors  and  personally  cited.  Kromer  v. 
Friday,  10  Wash.  St.  621. 

2n  Morenhout  v.  Higuera,  32  Oal.  289. 

272  Hastings  v.  CunninKham,  35  Oal.  549;  Stewart  v.  Taylor,  68 
Id.  5;  Cooke  v.  Agulrre,  86  id.  479;  Etchepare  v.  Apuirro.  91  id.  288: 
Myers  v.  Moolton,  71  id.  496;  Johnson  v.  Fraser.  2  TclnJ\o.  371; 
Phlpps  V.  Taylor,  15  O^g.  484;  ft  2473.  ante. 

STSSee  Cfel.  Code  Civ.  Pro.,  fli  ^4.  627,  607:  NIckerson  v.  Oliatter- 
ton.  7  Cal.  568;  O'Connor  v.  Blake,  29  id.  312. 

274  Muller  V.  Jewett,  66  Cal.  216. 
218  Cal.  Code  Civ.  Pro.,  $  582. 

275  Id.,  i  580;  and  see  §  332,  ante.  The  provisions  of  this  seoUon 
apply  to  mandamus  and  quo  warranto.  People  v.  Board  of  Super- 
visors San  Francisco  Co.,  27  Cal.  655. 
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of  a  referee.^^^  A  judgment  on  the  report  of  a  referee  must  be 
construed  by  the  report.^** 

i  4817.  Decree  of  divorce. 

Form  No,  1142. 

[Title.] 

This  cause  having  been  brought  on  to  be  heard  thia 

day  of ,  18. .,  upon  the  complaint  of  the  plaintiff 

above  named,  and  the  answer  and  cros&-complaint  of  the  defend- 
ant above  named,  and  upon  the  proofs  taken  in  said  action, 
and  upon  the  report  of  L.  M.,  the  court  commissioner  of  this 
court  and  referee  in  this  cause,  to  whom  it  was  referred  to  take 
proofs  of  the  facts  set  forth  in  the  complaint  and  answer  and 
cross-complaint  respectively,  and  to  report  the  same  to  the 
court,  and  the  said  referee  having  taken  the  testimony  by  written 
questions  and  answers,  and  reported  the  same  to  the  court,  from 
which  it  appears  tliat  none  of  the  material  allegations  of  the 
complaint,  except  those  expressly  admitted  in  the  answer,  are 
sustained  by  testimony,  and  that  all  the  material  averments  of 
the  answ^er  and  cross-complaint  are  sustained  by  testimony  free 
from  all  legal  exceptions  as  to  its  competency,  admissibility,  and 
sufficiency;  that  said  matter  so  alleged  and  proved  in  behalf  of 
defendant  are  sufficient  in  law  to  entitle  the  defendant  to  the 
relief  prayed  for  in  his  answer  and  cross-complaint;  that  plain- 
tiff was  a  resident  of  this  city  and  county  at  the  time  of  com- 
mencing this  suit,  and  that  both  plaintiff  and  defendant  were 
rosi dents  of  this  state  for  a  period  of  six  months  immediately 
]jrior  thbreto  —  on  motion  of  G.  H.,  counsel  for  the  defendant, 
it  is  ordered,  adjudged,  and  decreed  that  the  court,  by  virtue  of 
the  j>ower  and  authority  therein  vested,  and  in  pursuance  of 
the  statute  in  such  case  made  and  provided,  does  order,  adjudge, 
and  decree  that  the  marriage  between  the  said  plaintiff  A.  B. 
and  the  said  defendant  C.  D.  be  dissolved,  and  the  same  is 
hereby  dissolved  accordingly,  and  the  said  parties  are  and  each 
of  them  is  freed  and  absohitelv  released  from  the  bonds  of 

a. 

matrimonv,  and  all  the  oblisrations  thereof:  and  it  is  further 
ordered,  adjudsred.  and  decreed  that  the  defendant  C.  D.  have, 
and  he  is  horohv  awarded,  the  sole  charo^e,  control,  and  custodv 
of  E.  S.  and  T.  TT.,  the  children,  issue  of  said  marriage,  and 

277  RiisReJl  V.  Elliott,  2  Cnl.  245. 

27RMflPon  V.  Rlnpr,  2  Abb.  '^    ^N.  S /^  r22:  Commercial  Bank  of 
Albany  v.  Ten  Eyck,  50  Barb  9. 
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megitioned  in  said  answer  and  crosa-complaint,  and  that  the 
fiaid  plaintiff  surrrender  the  said  children  to  the  said  defendant. 

f  4818.  Decree  of  foreclosure  and  sale. 

Form  No.  J143. 

[Title.] 

I.  This  cause  having  this  day  been  brought  on  to  be  heard 
upon  the  complaint  filed  therein,  taken  aa  confessed  by  the  de- 
fendant C  1).  (whose  default  for  not  answering  thereto  has 
been  duly  entered),  and  upon  the  answers  filed  thereto  by  the 
defendants  A.  D.  and  E.  P.,  and  upon  due  proof  of  the  filing  of 
notice  of  the  pendency  of  liiia  action,  containing  the  names 
of  the  parties  to  and  the  object  of  the  action,  and  a  description 

of  the  property  affected  thereby,  upon  the   day  of 

,  18. .,  [the  time  of  filing  said  complaint],  in 

the  office  of  the  county  recorder  of  the county 

of ,  where  said  property  is  situated,  and  recording 

the  same  in  said  recorder's  office,  and  upon  the  report  of  R.  S., 
court  commissioner  of  this  court,  which  report  is  filed  herein 
and  is  hereby  confirmed,  and  the  court  ha\'ing  heard  the  proofs 
necessary  to  enable  it  to  render  judgment  herein;  and  it  ap- 
pearing to  the  court  from  said J^port  that  there  is  now  due  to 
the  plaintiff,  from  the  said  derendant  C.  D.,  for  principal  and 
interest  upon  the  debt  and  mortgage  mentioned  and  set  forth  in 

the  complaint,  the  sum  of dollars,  which  sum  is 

to  draw  and  bear  interest  from  the  date  hereof  at  the  rate  of 
per  cent,  per  month  [or  annum],  and  that  all  the  al- 
legations in  the  said  plaintiff's  complaint  oontained  are  true  — 
now,  on  motion  of  K.  F.,  of  counsel  for  the  plaintiff: 

II.  It  is  adjudorod  and  decreed,  that  all  and  singular  the  mort- 
gaged premises  mentioned  in  the  said  complaint  and  hereinafter 
described,  or  so  much  thereof  as  may  be  sufficient  to  raise  the 
amount  due  to  the  plaintiff  for  the  principal  and  intereet,  and 
<*osts  in  the  suit  and  expense  of  sale,  and  which  may  be  sold 
separately  without  material  injury  to  the  parties  interested,  be 
sold  at  public  auction,  by  or  under  the  direction  of  the  sheriff 

of  the  city  and  county  of ,  where  said  mortgaged 

premises  are  situate:  that  said  sale  be  made  in  said  city  and 
county:  that  the  said  sheriff  give  public  notice  of  the  time  and 
place  of  such  sale,  according  to  the  course  and  practice  of  the 
court  and  the  law  relative  to  sales  of  real  estate  under  execution; 
and  that  the  plaintiff  or  any  of  the  pnrtief?  to  this  suit  may 
T>econie  the  purchaser  at  such  sale;  and  that  the  said  sheriff, 

Vol.  Ill  —  4? 
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after  the  time  allowed  by  law  for  redemption  has  expired,  exe- 
cute a  deed  to  the  purchaser  or  purchajsers  of  the  mortgaged 
premises  on  the  said  sale. 

III.  That  the  said  sheriff,  out  of  the  proceeds  of  said  sale, 
retain  his  fees,  disbursements,  and  commissions  on  said  sale, 
and  pay  to  the  plaintiff  or  his  attorney,  out  of  said  proceeds,  his 

costs  in  this  suit,  taxed  at dollars,  and  the  sum  of 

dollars,  fixed  by  said  mortgage  and  allowed  by 

the  court  as  counsel  fee  of  foreclosure,  with  interest  thereon 

from  this  date,  at  the  rate  of per  cent,  per  month  [or 

annum],  and  also  the  amount  so  found  due  as  aforesaid  to  either, 

with  interest  thereon  at  the  rate  of   per  cent,  per 

month  [or  annum],  from  the  date  of  this  decree,  or  so  much 
thereof  as  the  said  proceeds  of  sale  will  pay  of  the  same. 

rV.  That  the  defendant,  and  all  persons  claiming  or  to  claim 
from  or  under  him,  and  all  persons  having  liens  subsequent  to 
said  mortgage,  by  judgment  or  decree,  upon  the  land  described 
in  said  mortgage,  and or  their  personal  representa- 
tives, and  all  persons  having  any  lien  or  claim  by  or  under  such 
subsequent  judgment  or  decree,  and  their  heirs  or  personal 
representatives,  and  all  persons  claiming  under  them,  and  all 
persons  claiming  to  have  acquired  any  estate  or  interest  in  said 
premises  subsequent  to  the  filing  of  said  notice  of  the  pendency 
of  this  action  with  the  recorder  as  aforesaid,  be  forever  barred 
and  foreclosed  of  and  from  all  equity  of  redemption  and  claim 
in,  of,  and  to  said  mortgaged  premises,  and  every  part  and 
parcel  thereof,  from  and  after  the  delivery  of  the  said  sheriff's 
deed. 

V.  And  it  is  further  adjudged  and  decreed  that  the  pur- 
chaser or  purchasers  of  said  mortgaged  premises  at  such  sale  be 
let  into  possession  thereof,  and  that  any  of  the  parties  to  this 
action  who  may  be  in  possession  of  said  premises,  or  any  part 
thereof,  and  any  person  who  since  the  commencement  of  this 
action  has  come  into  possession  under  them  or  either  of  them, 
deliver  possession  thereof  to  srach  purchaser  or  purchasers,  on 
production  of  the  sheriff^s  deed  for  such  premises,  or  any  part 
thereof. 

VT.  And  it  is  further  adjudged  and  decreed  that  if  the 
moneys  arising  from  the  said  sale  shall  be  suflScient  to  pay  the 
amount  so  found  due  to  the  plaintiff  as  above  stated,  with  the  in- 
terest and  costs  and  expenses  of  sale,  as  aforesaid,  the  sheriff 
specify  the  amount  of  such  deficiency  and  balance  due  the 
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plaintiff  in  his  return  of  said  sale^  and  that,  on  the  coming  in 
of  said  return,  a  judgment  of  this  court  shall  be  docketed  for 
such  balance  against  the  defendant  C.  D.,  and  that  the  defend- 
ant C.  1),,  who  is  personally  liable  for  the  payment  of  the  debt 
secured  by  the  said  mortgage,  pay  to  the  said  plaintiff  the 
amount  of  such  deficiency  and  judgment,  with  interest  thereon 

at  the  rate  of per  cent,  per  month  [or  annum],  from 

the  date  of  said  last-mentioned  return  and  judgment;  and  that 
the  plaintiff  have  execution  therefor. 

The  description  and  particular  boundaries  of  the  property 
authorized  to  be  sold  under  and  by  virtue  of  this  decree,  so  far 
as  the  same  can  be  ascertained  from  the  mortgage  referred  to, 
or  from  the  complaint  filed  in  this  action,  are  as  follows,  to^ 
wit  [describe  it]. 

R.  Q, 

Superior  Judge. 

I  4810.  Decree  mvmt  eontaln.  All  that  a  decree  in  a  suit  to 
foreclose  a  mortgage  should  contain  is  a  statement  of  the  amount 
due  to  the  plaintiffs,  a  designation  of  the  defendants  who  are 
personally  liable  for  the  payment  of  the  debt,  and  a  direction 
that  the  mortgaged  premises,  or  so  much  thereof  as  may  be 
necessary,  be  sold  according  to  law,  and  the  proceeds  applied 
to  the  payment  of  the  expenses  of  sale,  the  costs  of  the  action, 
and  the  debt.  Nothing  further  is  required.*'*  The  decree  con- 
cludes the  rights  of  all  parties  to  the  action."® 

f  4820.  Personal  Judgment  —  relief  from  erroneoue  decree. 
In  California  parties  are  at  liberty  to  adopt,  in  the  foreclosnvo  of 
mortgages,  the  course  pursued  under  the  old  chancery  system, 
and  take  a  decree  adjudging  the  amount  due  upon  the  personal 

aro  Levlston  t.  Swan,  88  Cal.  480;  see,  alRO.  Sichler  t.  Ixx)k.  03 
id.  601.  It  Is  expedient  to  insert  that  a  writ  of  assistance  may  issue 
without  further  notice,  since  such  a  writ  Is  part  of  the  execution 
of  the  judgment.  Id.  As  to  the  substance  of  a  decree  of  foreclosure, 
consult  Rann  t.  Reynolds,  11  Oal  14;  Taggart  v.  San  Antonio,  etc., 
Co..  18  id.  460;  Boggs  v.  Hargraye,  16  Id.  .'WO;  76  Am.  Dec.  561; 
Pechaud  v.  Rinquet,  21  Cal.  76;  San  Francisco  v.  I^wton,  Id.  589; 
and  the  early  cases  of  Moore  v.  Reynolds,  1  Id.  351;  and  Harlan  v. 
Smith,  6  id.  173.  The  omission  from  the  judgment  foreclosing  a 
mortgage  of  the  name  of  a  lien  holder,  who  Is  a  party  d<»fendant, 
is  immaterial.  Sichler  v.  Look,  03  Oal.  600;  see  Brady  v.  Burke, 
00  id.  1. 

280  Montgomery  v.  Middlemlss.  21  Cal.  103;  81  Am.  Dec.  146;  San 
Francisco  v.  Lawton,  18  Cal.  465;  79  Am.  Dec.  187. 
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obligation  of  the  mortgagor^  and  directing  a  sale  of  the  premises, 
and  the  application  of  the  proceeds  to  its  payment,  and  apply 
after  sale  for  the  ascertainment  of  any  deficiency,  and  execu- 
tion for  the  same;  or  they  may  take  a  formal  judgment  for  the 
amount  due  in  the  first  instance.^*  But  a  personal  judgment 
is  not  a  lien  until  after  sale  and  deficiency.*^  Section  24G  of 
the  Ptaetice  Act  limits  the  lieu  of  a  foreclosure  judgment,  or 
decree,  whatever  its  form,  to  the  mortgaged  property  until  it  is 
exhausted^  and  there  can  be  no  judgment  lien  upon  other  prop- 
erty until  a  deficiency  is  duly  ascertained  and  docketed.®* 
Courts  of  equity  are  ever  ready  to  grant  relief  from  their  de- 
crees.** 

f  4821.  Judgmeat  enjoining  maintenance  of  dam. 

Farm  No.  1144. 

[Title.] 

[Commence  as  in  form  No.  1145.] 

Wherefore  it  is  ordered,  adjudged,  and  decreed  that  the  de* 
fendants,  and  each  of  them,  their  servants,  agents  and  em- 
ployees be  perpetually  enjoined  and  restrained  from  maintaining, 

erecting,  having,  or  keeping  in  the  channel  of creek, 

at  any  point  above  the  lands  of  plaintiff,  and  particularly  at 
,  any  dam  or  artificial  obstruction.  And  it  is  fur- 
ther ordered,  adjudged,  and  decreed  that  the  permanent  injunc- 
tion of  this  court  issue  herein,  directed  to  said  defendants,  their 
servanta,  agents,  employees  and  attorneys,  requiring  them,  and 
each  of  them,  to  perpetually  refrain  from  having  or  keeping 
anv  dam  or  artificial  obstruction  in  the  channel  of  said  stream, 
or  from  interfering  with  the  free  flow  of  the  waters  of  said  creek 
at  any  point  above  the  plaintiff's  lands  aforesaid,  and  that  plain- 
tiff have  judgment  for  his  costs  herein,  taxed  at  the  sum  of 

dollars. 

[Date.]  [Signature.] 

«i  Cal.  Code  Civ.  Pro.,  §  72ft,  as  amended  In  1895:  Rowland  v. 
Leiby.  14  Cal.  156;  Englund  v.  Lewis,  25  id.  348;  Chapin  v.  Broder. 
16  id.  403;  see  Toley  v.  Railroad  Co.,  98  id.  490. 

282  Cal.  Code  Civ.  Pro.,  H  726;  Culver  v.  Rogers.  28  Cal.  520. 

283  Well  V.  Howard,  4  Nev.  384.  Defloiency  .Inijrment  after  fore- 
closure. See  Black  v.  Gerlchten,  58  Cal.  56:  Bhimberjar  v.  Birch,  99 
Id.  416:  liR  Soclete,  etc.  v.  Weldmann,  97  id.  507;  Batchelder  v. 
Brickell,  75  id.  373. 

284Goodenow  v.  Ewer,  16  Cal.  461;  76  Am.  Dec.  540.  As  to  how 
relief  may  be  sought  in  such  cases,  consult  Bogrgs  v.  Harjfrave,  16 
Cal.  559:  76  Am.  Dec.  561:  Raun  v.  Reynolds,  15  Cal.  468;  Burton 
v.  Lies,  21  id.  87;  and  Levlston  v.  Swan,  33  id.  480. 
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f  4882.  Decree  in  actions  to  quiet  title. 

Form  No,  IJ43, 

[Title.] 

This  c&uae  having  been  regularly  called  and  tried  by  the 
courts  and  the  findings  of  fact  and  conclusions  of  law,  and  the  de* 
cision  thereon  in  writing,  having  been  duly  rendered  by  the 
court,  which  are  now  on  file  in  this  cause,  wherein  judgment 
was  awarded  in  favor  of  A.  B.,  plaintiff,  against  all  of  the  de- 
fendants, and  for  costs  against  such  of  the  defendants  only  as 
have  answered  contesting  the  plaintiff's  rights  in  the  premises, 
on  motion  of  E.  F.,  plaintiff's  attorney: 

It  is  now,  therefore,  hereby  ordered,  adjudged,  and  decreed 
that  the  plaintiff  have  judgment,  as  prayed  for  in  his  complaint 
herein,  against  the  defendants,  and  each  and  all  of  them;  that 
all  adverse  claims  of  the  defendants,  and  each  of  them,  and  all 
persons  claiming  or  to  claim  said  premises,  or  any  part  thereof, 
through  or  under  said  defendants,  or  either  of  them,  are  hereby 
adjudged  and  decreed  to  be  invalid  and  groundless;  and  that 
the  plaintiff  be  and  he  is  hereby  declared  and  adjudged  to  be 
the  true  and  lawful  owner  of  the  land  described  jn  the  complaint, 
and  hereinafter  described,  and  every  part  and  parcel  thereof, 
and  that  his  title  thereto  is  adjudged  to  be  quieted  against  all 
claims^  demands,  or  pretensions  of  the  defendants  or  either  of 
them,  who  are  hereby  perpetually  estopped  from  setting  up  any 
claims  thereto,  or  any  part  thereof.  Said  premises  are  bounded 
and  described  as  follows  [here  describe  the  premises]. 

And  it  is  hereby  further  ordered,  adjudged,  and  declared  that 
the  plaintiff  do  have  and  recover  his  costs,  hereby  taxed  at 

dollars,  against  the  following-named  defendants. 

[Date.]  [Signature.] 

I  4828.  Effect  of  decree.  If  plaintiff  prevail  in  an  action  to 
quiet  title,  a  decree  inserted  in  the  judgment,  enjoining  de- 
fendant from  making  any  further  contest  on  plaintiff's  title,  even 
if  not  strictly  correct,  does  not  injuro  defendant.  Such  derroo 
does  not  preclude  defendant  from  availing  himself  of  an  acquired 
title.^ 


§  4828a.  Judgment  of  divorce  —  when  operative,  etc.  A 
judgment  of  divorce  is  effective  to  dissolve  the  marriage  tie  when 
the  order  for  judgment  is  rendered  and  entered  upon  the  min- 


Reed  ▼.  CaJderwood,  82  Oal.  109.    As  to-  effect  of  decree,  see 
Marshall  v.  Shafter,  Id.  178. 
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utee,  and  the  failure  or  neglect  of  the  plaintiff  to  have  the  judg- 
ment entered  will  not  affect  its  validity,  it  being  the  duty  of 
the  clerk  to  make  the  entry  at  any  time  after  the  rendition,  and 
the  entry  being  but  the  evidence  of  the  judgment  already  in 
operation  and  effect.^®*  If  it  be  made  to  appear  that  fraud  has 
been  practiced  on  the  defendant  and  the  court  in  procuring 
the  decree  of  divorce  it  will  be  promptly  set  aside.**'  Courts  of 
general  jurisdiction  have  this  inherent  power  independent  of 
any  statutory  provisions.*^ 

§  4823b.  Judgmeiat  in  ejectment  —  effect.  A  judgment  in 
ejectment  in  no  manner  vacated,  and  from  which  no  valid  appel- 
late proceeding  is  prosecuted,  remains  a  conclusive  and  final 
judgment  directly  affecting  the  estate,  and  binding  upon  the 
parties  and  all  claiming  under  them.*^ 

§  4823c  Judgment  in  action  against  an  estate.  It  is  erroneous 
in  an  action  against  an  estate  to  enter  judgment  against  the 
administrator  personally,  or  to  award  execution.  A  judgment 
against  an  administrator  should  be  de  bonis  iestatoris?^ 

f  4828d.  Judgment  in  action  on  bond.  At  common  law,  it 
was  the  practice  in  actions  on  penal  bonds  to  enter  judgment 
for  the  full  amount  of  the  penalty  to  be  discharged  upon  pay- 
ment of  the  damages.  But  under  Code  procedure,  a  judgment 
for  the  amount  of  the  damages  is  improper  f orm.^* 

§  482de.  Judgment  —  proper  on  sustaining  plea.  Where  a 
plea  of  the  pendency  of  a  former  action  is  sustained,  the*  proper 
judgment  to  be  entered  is  one  abating  the  subsequent  action, 
and  not  a  judgment  that  the  plaintiff  taKe  nothing  thereby .*•* 

f  482df .  Judgment  —  failure  to  answer.  Where  an  answer  is 
filed  which  does  not  controvert  the  material  allegations  of  the 


In  re  Cook,  88  Cal.  415;  In  re  Newman,  75  id.  218;  7  Am.  St 
Rep.  146;  and  see  %  4758,  ante, 

MT  Morton  v.  Morton,  16  Ool.  358u 

«8  Yorke  v.  Yorke,  8  N.  Dak.  343. 

«o  Hurd  V.  McClellan,  1  CoL  App.  827.  It  is  the  duty  rtf  the  court 
In  such  case  to  put  the  successful  party  into  possession  of  the  prop- 
erty.   Id. 

aoo'Mattlson  v.  Ghilds,  5  Col.  78;  Jones  y.  Perot,  19  id.  141;  and 
see  Oooper  v.  De  Malnville,  1  Ool.  App.  16i 

Ml  Allen  V.  King,  4  Col.  App.  310. 

SM  Oonbrough  v.  Adams,  70  OaL  374. 
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complainty  the  plaintiff  ia  entitled  to  a  judgment  for  failure  to 
answer,  although  the  plaintiff  may  have  filed  a  reply  to  the 
defective  answer.^** 

f  4824.  Judgment  on  ▼«rdlet. 

Farm  No,  J146, 

[TiTLB.] 

This  day  thia  action  came  on  regularly  for  trial.  The  said 
parties  appeared  hy  their  attorneys.  A  jury  of  twelve  persons 
were  regidarly  impaneled  and  sworn  to  try  said  action.  Witr 
nesses  on  the  part  of  plaintiff  and  defendant  were  sworn  and 
examined.  After  hearing  evidence,  the  argmnent  of  counsel, 
and  instructions  of  the  court,  the  jury  retired  to  consider  of 
their  verdict,  and  subsequently  returned  into  court,  and  being 
called,  answered  to  their  names,  and  say  they  find  a  verdict  for 
the  plaintiff. 

Wherefore,  by  virtue  of  the  law,  and  by  reason  of  the  prem- 
ises aforesaid,  it  is  ordered  and  adjudged  that  said  plaintiff  have 
and  recover  from  said  defendant  the  sum  of dol- 
lars, with  interest  thereon  at  the  rate  of per  cent  per 

month,  from  the  date  hereof  till  paid,  together  with  said  plain- 
tiff's costs  and  disbursements  incurred  in  this  action,  amounting 
to  the  sum  of dollars. 

Judgment  rendered,   ,  18. . 

f  4826.  Bntry  by  clerk.    When  trial  by  jury  has  been  had, 

judgment  shall  be  entered  by  the  clerk  in  conformity  to  tha 
verdict  within  twenty-four  hours,  unless  the  court  order  the 
cause  to  be  reversed  for  ar^ment,  or  further  consideration,  or 
grant  a  stay  of  proceedings.**  Where  there  is  no  question  as  to 
the  proper  judgment  to  be  entered  on  a  verdict,  the  judgment 
should  be  entered  at  once,  without  waiting  for  a  motion  for 
new  trial."*    If  the  verdict  of  the  jury  fails  to  find  the  lien,  the 

»»  Port  V.  Parflt.  4  Wash.  St  369. 

»4  Cal.  Code  Civ.  Pro.,  I  664;  see  §  4758,  ante. 

2B6  Hutchinson  v.  Bovrs,  13  Cal.  51.  A  Judgment  can  be  rendered 
upon  a  special  verdict  only  when  it  is  inconRistent  witb  the  general 
verdict.  Obersteller  v.  Assurance  Co..  96  Cal.  645.  No  Judgment 
can  be  entered  on  a  general  verdict  rendered  by  a  Jury  in  an  equity 
case,  and  a  Judgment  thus  entered  will  be  reversed  for  a  failure  of 
the  court  to  find  upon  the  issues.  learned  v.  Castle,  67  Cal.  41. 
The  fact  that  the  delay  to  enter  the  Judgment  upon  the  verdict  was 
the  delay  of  the  clerk,  and  not  of  the  court,  doen  not  affect  the  right 
to  have  the  Judgment  entered  nunc  pro  tunc,    Marshall  v.  Taylor,  97 
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court  can  not  render  a  judgment  eeaeodtiaJly  different  from  the 
verdict,  and  the  judgment  so  far  will  be  reversed.^**  The  court 
will  presume  after  a  verdict  that  facts  imperfectly  alleged  in  a 
complaint  have  been  proved,  but  it  will  not  presume  that  a 
material  fact,  not  at  all  stated,  has  been  proved.^^ 

9  4826.  Satisf  actian  of  Jugdment. 

Form  No.  1147. 

[Title.] 

For  and  in  consideration  of  the  sum  of dollars,  to 

me  paid  by ,  the  defendant  in  the  above-entitled 

action,  full  satisfaction  is  hereby  acknowledged  of  a  certain 
judgment  rendered  in  said court  in  the  said  ac- 
tion, on  the day  of ,  A.  D.    18 . . ,  in 

favor  of   ,  the  plaintiff  in  the  said  action,  and 

against  the  said  defendant,  for  the  sum  of dollars, 

with  interest  thereon  from  the day  of , 

A.  D.  18. .,  at  the  rate  of per  cent,  per  month  until 

paid,  together  with  said   plaintiff's  costs  and   disbursements, 

amounting  to  the  sum  of dollars,  and  recorded  in 

book of  Judgments,  at  page And 

I  hereby  authorize  the  clerk  of  said  court  to  enter  satisfaction 
of  record  of  said  judgment  in  the  said  action. 

E.  P., 
[Date.]  Attorney  for  Plaintiff 

I  4827.  By  levy  under  execution.  A  levy  under  execution  on 
sufficient  property  to  satisfy  it  is  a  satisfaction  of  the  judg- 
ment.^** The  return  of  a  sheriff  indorsed  on  an  oxwution 
placed  in  his  hands  for  collection,  that  the  execution  is  satisfied 
by  promissory  notes  received  for  the  amount  due  on  it,  is  not 

Cal.  422;  see  §  4758,  ante.  Judgment  non  obstante  veredicto.—  A  Jndionent 
non  obstante  veredicto  is  always  upon  the  merits,  and  Is  never  j?ranted 
but  in  a  very  clear  ease,  as  where  It  Is  apparent  to  the  court  from 
the  defendant's  own  plea  that  he  can  have  no  merits.  Friendly  v. 
Lee,  20  Oreg.  202.  Where  allegations  in  an  answer  which  constitute 
a  complete  defense  to  the  plalntifTs  cause  of  action  are  not  denied 
by  the  reply,  judgment  will  be  rendered  for  the  defendant  notwith- 
standing a  verdict  for  the  plaintiff.  Agricultural  WorkB  v.  Crfeigh- 
ton,  21  Oreg.  496. 

»•  Walker  v.  Hauss-Hijo,  1  Cal.  186. 

»7  Barron  v.  Frlnk,  30  Oal.  486. 

208  People  V.  Chisholm,  8  Ool.  30:  see,  also,  Mnlford  t.  BstadOlo^ 
23  id.  95;  see  Oal.  Code  Civ.  Pro.,  9  675. 
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evideaioe  of  the  satisfaction  of  tlie  judgment  on  which  it  was 
issued^  ^lor  can  it  be  admitted  in  evidence  as  tending  to  prove 
a  satisfaction  of  the  same.^**  The  plaintiff  in  an  execution  may 
accept  of  promissory  notes  by  a  special  agreement,  sb  an  absolute 
payment  of  the  same,  but  the  agreement  must  be  proved  by 
testimony  other  than  the  sheriff's  certificate.*^ 

i  4828.  Part  paymcBit.  A  payment  of  part  of  the  amount 
due  upon  a  money  judgment,  under  an  agreement  that  it  shall 
operate  as  satisfaction  in  full,  will  not  discharge  the  judgment.*^ 
The  contrary  is  now,  however,  the  rule  in  California.** 

S  4828a.  Judgnusnta  —  validity;  of  >— crenerally.  Every  pre- 
sumption is  in  favor  of  the  correctness  of  the  judgment  of  a 
court  of  general  jurisdiction  until  the  contrary  is  made  affirma- 
tively to  appear.^"^  Jurisdiction  having  been  once  acquired  over 
the  parties  and  the  subject-matter,  every  presumption  ia  in 
favor  of  the  legality  of  the  judgment.*^  A  judgment  is  void 
on  its  face  only  when  that  fact  is  made  apparent  by  an  inspection 
of  the  judgment-roll.**  As  a  rule,  a  judgment  of  a  court  of 
general  jurisdiction  is  void  in  no  case  except  when  it  appears 
from  the  record  itself  that  the  court,  in  pronouncing  it,  acted 

2W  MitoheU  v.  Hoekett,  25  Cal.  I>12;  85  Am.  Dec.  151. 

MO  Id.;  and  see  Smith  v.  Reed,  52  CaL  345. 

301  Deland  v.  Hiett,  27  Oal.  611;  87  Am.  Dec.  102. 

M2  See  Cal.  Civil  Code,  S§  1521-1543;  see,  al80»  Fuller  v.  BaHer,  48 
Cal.  632.  Payment  of  a  Judgment  operates  as  an  irrervocalile  dis- 
charge,  after  which  the  Judgment  can  not  be  restored  by  any  0ul>- 
sequent  agreement,  nor  kept  on  foot  to  cover  new  and  distinct  en- 
gagements. Estate  of  Baby,  87  Cal.  200.  One  plaintiff  is  only  au- 
thorised to  enter  satisfaction  of  the  Judgment  without  the  consent 
of  his  eoplaintiff  on  payment  of  the  whole  amount  of  the  Judf^ment. 
Haggin  V.  Clark,  61  Cal.  1.  If  satisfaction  of  a  Judgment  Is  entered 
without  notice  to  the  Judgment  creditor  the  latter  has  his  remedy 
by  motion  to  set  aside  the  order  and  entrr  of  satisfaction.  Thomas 
v.  Mining  Co.,  54  Cal.  578.  Injunction  will  lie  to  restrain  the  enforce- 
ment of  a  satisfied  Judgrment    Thompson  v.  LaughUn,  91  Cal.  314. 

308  Kent  V.  Insurance  Co.,  2  8.  Dak.  300;  Renig  v.  Hecht,  58  Wis. 
2i2:  Credit  Foncier  v.  Rogers,  10  Neb.  184. 

»;  Blake  v.  Manufacturing  Oo..  77  N.  Y.  626:  and,  to  same  effect. 
Caruthers  v.  Hensley,  90  Oal.  559;  Crtm  v.  Kessing,  89  id.  478;  Piper 
V.  Packer,  20  Minn.  274:  Jones  v.  Adams.  19  Nev.  78:  ThompRon  v. 
Lake.  id.  298;  Murphy  v.  King,  6  Mont^  30:  McMillan  v.  Carter.  6  id. 
215;  Gkaik  v.  Baker,  id.  153. 

aoc  People  v.  Thomas,  101  Cal.  571;  People  v.  Harrison,  84  id.  007; 
People  V.  Temple,  106  id.  447. 
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without  jurifidiction-^^  The  mere  absence  of  findings  does  not 
render  a  judgment  void  in  any  case.^^  And  in  no  case  will  a 
judgment  be  disturbed  for  immaterial  error.**  But  a  judg- 
ment for  the  plaintiff  obtained  through  a  clear  departure  from 
the  issues  joined  can  not  be  sustained.*^  Nor  can  a  judgment 
rendered  against  a  garnishee  without  afiGirmative  proof  of  in- 
debtedness be  sustained.*^**  On  an  application  for  a  writ  of 
habeas  corpus  the  judgment  under  which  the  prisoner  is  held 
is  a  unit,  and  if  one  portion  of  it  is  without  the  jurisdiction  of 
the  court  which  made  it  the  whole  is  void.***  Judgment  ren- 
dered against  a  party  to  an  action  after  his  death  is  not  void  on 
its  face.  Proceedings  must  be  taken  to  set  aside  the  judgment 
before  an  application  for  a  mandamus  can  be  made  by  the  ad- 
ministrator of  the  decedent  to  compel  the  court  to  substitute  him 
SB  a  party  to  the  action.**^  Where  in  an  action  against  a  firm 
composed  of  two  persouB,  the  jury  renders  a  general  verdict  only, 
in  favor  of  plaintiff  and  against  defendant,  it  is  error  for  the 
court,  while  such  verdict  remains  in  the  record,  to  render  judg- 
ment against  the  plaintiff,  dismissing  the  action  as  to  one  mem- 
ber of  the  firm,  with  costs.***  A  party  accepting  and  retaining 
the  fruits  of  a  void  judgment  is  estopped  from  assailing  the 
judgment  itself-  As  to  him  such  a  judgment  has  the  same  force 
and  effect  as  a  valid  judgment.*** 

9  4828b.  Judgments  —  impesushmeoit  —  relief  against.  A 
judgment  rendered  without  obtaining  jurisdiction  of  the  person 
may  be  impeached  by  a  proceeding  in  equity,  or  by  answer  to  an 
action,  where  equitable  defenses  are  allowable.***^  A  party  is 
entitled  to  equitable  relief  against  a  judgment  procured  by 
fraud.  But  such  relief  will  not  be  granted,  unless  the  party 
seeking  it  has  been  free  from  negligence.***    And  the  assist- 

806  Great  West  Mln.  Co.  v.  Mining  Oo.,  14  Col.  00. 

807  In  re  Cook.  77  Gal.  220;  11  Am.  St.  Rep.  267. 

808  Tulloch  V.  Skein  Works,  17  Gol.  579. 

809  Jackson  v.  Ajckroyd.  15  Gol.  583. 

810  Un.  Pac.  Ry.  Co.  v.  Gibson.  15  Gol.  299. 
Ml  Ex  parte  Kelly.  65  Cal.  154. 

812  Elliott  V.  Patterson.  65  Gal.  109.  A  judgment  in  favor  of  a 
dead  man  is  a  nullity.    McCreery  v.  Everding,  44  Oal.  284. 

318  Kellogg  V.  Oilman,  3  N.  Dak.  538. 

314  Denver,  etc.,  Water  Co.  v.  Middaugh.  12  Col.  434;  Kile  v.  Town 
of  Telle whead,  80  lU.  208;  Hitchcock  v.  Railroad  Oa,  25  Conn.  Sift. 

815  Wilson  V.  Hawthorne.  14  Ool.  530. 

816  Champion  v.  Woods,  79  Cal.  17. 
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Anee  of  equity  caa  not  be  inyaked  so  long  aB  the  remedy  by 
motion  ezistsw'^''  And  in  order  to  obtain  equitable  relief  against 
a  judgment  alleged  to  have  been  fraudulently  obtained,  it  must 
be  averred  and  shown  that  there  is  a  valid  defense  on  the 
merita'^^  So,  the  frauds  for  which  equity  grants  relief  against 
judgments  are  thoee  which  are  extrinsic,  or  collateral  to  the 
matter  examined  in  the  first  suit'^*  The  fact  that  the  right  of 
appeal  was  lost  by  the  inadvertence  of  the  clerk  of  the  plaintiff's 
attorney  in  failing  to  file  an  undertaking  on  appeal  in  proper 
time  is  not  a  ground  for  relief  in  equity.'^  But  it  does  not 
affect  the  question  of  the  right  of  a  party  to  equitable  relief 
against  a  void  judgment  that  an  attorney  having  no  authority 
appeared  for  him  in  the  action.*'^ 

i  4SSS8e.  Xrroneoiu  Judgment  —  remisdy.  Under  Washington 
practice,  where  a  judgment,  erroneous  but  not  void,  has  been 
entered  against  a  party,  he  should  either  appeal,  or  apply  to  the 
court  in  the  manner  and  within  the  time  prescribed  by  law  to 
have  it  set  aside.  After  the  expiration  of  the  time  prescribed, 
the  district  judge  has  no  power  to  vacate  or  modify  the  judg- 
ment.^^ 

S  4888d.  Vacating  or  setting  aalda.  A  court  of  equity  will 
never  set  aade  a  judgment  for  mere  error,  whether  of  law  or 
fact,  committed  in  the  rendition  of  ttie  judgment.**  When 
an  action  is  brought  in  a  court  of  equity  to  set  aside  a  judgment 
at  law,  the  attack,  although  not  collateral,  is  always  indirect,  and 

•17  Ede  V.  Haxen,  61  Oal.  360;  compare  Land  &  Water  Go.  v.  Flash. 
97  Id.  610. 

«« Bldred  v.  White.  102  Cal.  600;  White  v.  Orow.  llO  IT.  8.  188. 
8Dfficient  statement  of  meritorious  defense.  Lan  Syne  Min.  Oo.  v. 
Boss,  20  Nev.  127. 

n»  In  re  Griffith.  84  Oal.  107. 

•»  Daly  V.  Pennie.  86  Cal.  65S. 

»  Baker  v.  O'Rlordan.  65  Cal.  36a 

ns  Hawks  v.  Votaw.  1  Wash.  St  70;  see.  also.  Bowman  v.  Mc- 
Gregor, 6  Id.  118;  Seattle,  etc..  Railway  Co.  v.  Johnson.  7  id.  ©7; 
Putnam  v.  Webb.  15  Ore^.  440.  Correction  of  errors  in  judgment 
See  §  4791,  ante. 

S28  Wiokersham  v.  Oomerford,  104  Cal  494:  and  see  In  re  Griffith. 
84  id.  107.  Vacation  for  fraud  or  deceit.  Yorke  v.  Yorke,  3  N.  Dak. 
343;  S  479B,  ante;  Bent  v.  Maxwell.  3  N.  Mex.  158;  Lang  Syne  Mln. 
Co.  V.  Ross,  20  Nev.  128;  Thompson  v.  Railway  Co.,  3  N.  Mex.  269. 
See,  also,  as  to  equitable  relief  against  Judgment,  Merriman  v. 
Walton.  106  Cal.  408;  Sears  v.  Hicklin,  13  Col.  143. 
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Bucii  an  attack  does  not  question  or  dispute  the  effect  of  the 
judgment  as  an  adjudication,  but  seeks  to  be  relieved  from  ita 
operation  upon  equitable  grounds.'*'  The  Colorado  statute 
(Code  Civ.  Pro.,  g  75)  authorizes  the  court  under  certain  speci- 
fied circumstances,  at  any  time  within  six  months  after  adjourn- 
ment of  the  term,  to  reheve  a  party  from  a  judgment,  order  or 
proceeding  taken  against  him  through  mit^t&ke,  inadvertence, 
surprise  or  excusable  neglect-'^  Similar  statutory  provisions 
likewise  exist  in  other  states.*^  An  application  to  set  a^ide  a 
judgment  in  any  such  case  is  directed  to  the  sound  legal  discr^ 
tion  of  the  trial  court,  and  an  order  granting  the  application 
will  not  be  reversed  on  appeal  unless  it  clearly  appears  that  the 
court  abused  its  discretion.'^  A  motion  will  not  lie  to  vacate 
a  judgment  after  the  lapse  of  the  time  limited  by  statute,  if  the 
judgment  is  not  void  on  its  face,  and  in  all  casea,  after 
the  lapse  of  such  time,  when  the  attempt  is  made  to  vacate  the 
judgment  by  a  proceeding  in  court  for  that  purpose,  an  action 
regularly  brought  is  preferable,  and  should  be  required.'*  A 
judgment  void  on  its  face  is  one  that  appears  to  be  void  by 
inspection  of  the  judgment-roll,  and  it  is  only  such  a  judg- 
ment that  can  be  attacked  either  directly  or  collaterally,  with- 
out reference  to  the  lapse  of  time.'^  An  application  to  vacate 
A  judgment  for  want  of  service  of  summons  upon  or  appearance 
of  a  defendant,  is  not  matter  of  discretion,  but  of  puje  legal 
right,  and  doefl  not  arise  under  section  473,  California  Code  of 
Civil  Procedure.''** 

«24  Elohboff  V.  Elchhoff,  107  Oal.  42. 

«»  See  Clark  v.  Perry,  17  Col.  56:  Directory  Oo.  v.  App,  4  OoL 
App.  3fiO. 

aae  Bee  Utah  Comp.  Laws.  1888,  S  3266;  Cal.  Oode  Civ.  Pro.,  $  473; 
Oregon  (Hiirfl  Code),  ft  102:  Thomas  v.  Morris,  8  Utah.  284;  Terkes 
V.  Henry,  6  Dak.  5;  Warder  v.  Patterson,  Id.  83. 

827Buell  V.  Emerlch,  85  Cal.  116;  O'Connor  v.  Ellmaker,  8S.  id. 
462:  Pearson  v.  Flshlnjf  Co.,  90  Id.  425;  Dusy  v.  Pnidom.  95  Id.  646; 
Hlcklln  V.  MoClear,  19  Col.  508;  Malone  v.  Mining  Co.,  93  Cnl.  384; 
Llvesley  v.  O'Brien,  6  Wash.  St.  553:  Bozzlo  v.  Vagllo,  10  Id.  270. 

828  People  V.  Harrison,  84  Cal.  607.  611. 

829  Id.;  Brown  v.  Wilson,  21  Col.  30a;  and  see  Jacks  v.  Baldez,  97 
Cal.  91;  People  v.  Temple,  103  Id.  447:  Eldred  v.  White,  102  id.  600; 
compare  Hill  v.  Cab  Co.,  79  Id.  191:  People  v.  Harrison.  107  id.  541; 
People  V.  Thomas,  101  Id.  671. 

880  Hunter  v.  Bryant,  98  Cal.  247:  Norton  v.  Railroad  Co..  97  id. 
388.  If  parties  stipulate  or  admit  that  there  was  In  fact  no  ser- 
vice of  summons,  It  Is  the  duty  of  the  court  to  declare  the  judg- 
ment  void,  as  matter  of  law,  upon  the  admitted  facts.     People  v» 
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8  48286.  Judgment  —  collateral  attack.  When  a  court  has 
acquired  jurisdiction,  its  aabsequent  proceedings,  however  ir- 
regular, are  not  void.  The  record  of  the  court  is  conclusive  as 
to  all  matters  decided  by  it,  and  no  evidence  can  be  received  to 
contradict  it  upon  a  collateral  attack.**^  The  main  difference 
between  collateral  and  direct  attacks  upon  a  judgment^  in  re- 
spect of  the  judgment  and  its  recitals,  is,  that  upon  a  collateral 
attack  the  record  alone  can  be  inspected,  and  it  is  conclusively 
presumed  to  be*  correct,  while  on  a  direct  attack  the  true  facts 
may  be  shown  in  contradiction  of  the  record,  and  thus  the 
judgment  itself  on  appeal  may  be  reversed  or  modified.*"*  But 
the  judgment  and  its  recitals  will  be  presumed  to  be  correct  upon 
appeal  unless  the  contrary  is  made  to  appear***  A  motion  to 
vacate  a  judgment  on  the  ground  that  it  is  void  is  a  direct  and 
not  a  collateral  attack.***  The  judgment  or  decree  of  a  court 
having  jurisdiction  to  pronounce  the  same  is  in  respect  to  the 
matter  directly  determined,  or  actually  and  necessarily  included 
therein,  conclusive  upon  the  parties  and  those  asserting  subse^ 
quent  claims  under  them  and  can  not  be  collaterally  attacked.*** 
The  courts  of  the  United  States  being  courts  of  superior  juris- 
diction, their  decrees  are  not  open  to  collateral  attack,  unless  it 
is  affirmatively  shown  by  the  record  that  they  had  no  jurisdic- 
tion.*** 

Harrison,  107  Cal.  541.  Setting?  aside  Judgement  on  ^roimd  of  sur- 
prise, etc.,  see  DonneUy  v.  Clark,  6  Mont.  135;  Lowell  v.  Ames,  Id. 
187.  Vacation  of  void  Judgment.  See  Beach  v.  Beach.  6  Dak.  371; 
Hanswlth  v.  Sullivan,  6  Mont.  203;  McEachem  v.  Brarkett,  8  Wash. 
St,  6.^»2.  ProccHlure  on  vacatinjf  jud^nnent  See  Wheeler  v.  Moore, 
10  Wash.  St.  300:  Whldby  Land,  etc..  Co.  v.  Nye^  5  Id.  301.  Party 
must  proceed  with  diUjcence.  Bozzlo  v.  Vagllo,  10  Wash.  270;  Darke 
V.  Ireland,  4  Utah,  192;  Heine  v.  Treadwell,  72  Cal.  217:  Brackett 
V.  BanegaB,  99  Id.  623.  Modification  of  Judgment.  See  State  v. 
Superior  Court  8  Waah.  St,  591;  Tacoma  Lumber,  etc.,  Co.  v.  Wolff, 
7  Id.  478. 

331  Ex  parte  Stemen,  77  Cal.  156;  HamiBh  v.  Bramer,  71  id.  156: 
and  see  Edgerton  v.  Edgerton,  12  Mont.  122;  33  Am.  St.  Rep.  557. 

832  Lyons  v.  Roach,  84  Cal.  27;  see  Morrill  v.  MorriU,  20  Oreg.  96; 
23  Am.  St.  Rep.  95. 

383  Id.:  and  see  Slchler  v.  Look,  93  Id.  600. 

3S4  Reinhart  v.  Luzo,  86  Col.  395;  21  Am.  St.  Rep.  52:  and  see  People 
V.  Mullan,  65  Cal.  396. 

«36  Finley  v.  Hoiiser,  22  Ore&  562;  see,  also.  North  Pacific  Cycle 
Co.  V.  Thomas,  26  id,  381;  Berry  v.  King,  15  id.  ia'>:  Vantll burgh  v. 
Black,  2  Mont.  371. 

aaoApplegate  v.  DoweU,  15  Oreg.  513:  17  id.  300;  see  Dowell  v. 
Applegate,  152  U.  S.  334;  reversing  S.  C,  24  Oreg.  440. 
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i  4828f.  Bm  adjudioata.  It  ifl  a  well-recognized  doctrine 
that  a  matter  decided  by  a  court  of  competent  jurifldiction  can 
not  be  contested  again  between  the  same  parties.''^  Nor  is 
there  any  difference  in  this  respect  between  a  verdict  and  judg- 
ment at  common  law,  and  a  decree  of  a  court  of  equity .*•*  And 
the  fact  that  a  judgment  in  a  former  action  between  the  same 
parties,  which  determined  the  same  points  as  those  raised  in 
the  latter  action,  was  erroneous  under  the  law  as  subsequently 
declared  by  the  appellate  court  in  other  cases  between  otiier 
parties^  does  not  aifect  its  force  as  an  adjudication  of  the  rights 
of  the  parties  thereto,  and  those  in  privity  with  them.**®  But 
a  judgment  rendered  in  a  prior  action  can  not  be  a  bar  to  the 
proEccution  of  a  subsequent  action,  so  long  as  the  time  for  appeal 
from  the  prior  judgment  has  not  expired,  or  it  remains  un- 
determined on  appeal.'^  And  where  a  judgment  in  a  former 
action,  relied  on  as  a  bar,  is  not  set  forth  in  the  record  on  ap- 
peal, it  can  not  be  held  to  have  constituted  such  a  bar.***  A 
judgment  against  one  trespasser  which  has  not  been  satisfied  is 
not  a  bar  to  a  suit  against  another  trespasser  to  recover  for  the 
same  wrong.*** 

9  4828g.  Stare  decisis  —  law  of  case.  Stare  decisis  is  the 
policy  of  the  courts,  and  the  principle  upon  which  rests  the 
authority  of  judicial  decisions  as  precedents  in  subsequent  liti- 
gation. And  this  doctrine  is  not  to  be  departed  from,  except 
when  subsequent  examination  shows  the  case  to  have  been  de- 
cided contrary  to  principle.*^  But  a  decision  is  not  even  au- 
thority, except  upon  the  point  actually  passed  upon  by  the  court 
and  directly  involved  in  the  cajae.***  And  expressions  used  in 
judicial  opinions  are  always  to  be  construed  and  limited  by  ref- 
erence to  the  matters  under  consideration,  and  can  not  be  safely 
applied  in  their  largest  and  moat  universal  sense  to  dissimilar 

887  See  Dunstan  v.  Hlgglns,  138  N.  Y.  70;  M  Am.  St  Rep.  431;  and 
cases  cited.  §  4753,  ante. 

888  Bobbins  v.  Collier,  3  N.  Mex.  231;  see  Farquar  v.  Farquar.  20 
Oreg.  69. 

880  People  V.  HoUaday.  03  Oal.  241;  27  Am.  St.  Rep.  186. 

840  story  V.  Story,  100  Cal.  41;  Brown  v.  Campbell.  100  Id.  635. 

841  Allln  V.  Williams.  97  Cal.  403. 

842  Hattcrsley  v.  Burrows.  4  Col.  App.  538;  see  H  174,  ante. 

848  State  V.  Clark,  9  Oreg.  466:  and  see  Paulson  v.  Portland.  16  id. 
450:  Lux  V.  Haggin,  69  Cal.  255:  Estate  of  Dorrls,  98  id.  611;  Emery 
V.  Reed,  dTy  Id.  351:  Allen  v.  Allen,  95  id.  184. 

844  Norris  v.  Moody.  84  Cal.  143. 
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caseB.*^  When  the  law  governing  a  caae  has  been  once  de^ 
dared  by  the  opinion  of  an  appellate  court  on  a  direct  appeal  or 
writ  of  error,  such  opinion,  on  the  retrial  of  the  same  case  upon 
the  same  state  of  facts,  i&  res  adjudicata,  and  is  declared  to  be 
higher  authority  than  stare  decisis,  so  far  as  the  particular  action 
is  concemed.^^  The  decision  of  the  appellate  court  becomes 
the  law  of  the  case,  and  upon  a  second  appeal,  is  binding  upon 
the  court  and  the  parties,  and  from  which  the  court  is  not  at 
liberty  to  depart.**'' 

I  4888h«  Judgmeskts  —  actions  on.  In  an  action  to  restrain 
the  enforcement  of  a  voidable  judgment,  the  complaint  must 
show  that  the  plaintiff  had  a  good  defense  to  the  action  in  which 
the  judgment  was  rendered.  Such  a  defense  is  sufficiently 
shown,  however,  in  the  absence  of  a  special  demurrer,  by  an 
allegation  that  at  the  time  of  the  entry  of  the  judgment  the 
defendant  had  no  cause  of  action  against  the  plaintiff.*^  In 
an  action  by  a  junior  creditor  to  set  aside  a  prior  judgment  and 
execution  sale  of  the  property  of  the  debtor  on  the  ground  of 
fraud,  the  complaint  need  not  allege  that  an  execution  had  been 
issued  and  returned  unsatisfied,  where  it  is  averred  that  the 
judgment  debtor  has  not  and  never  had  any  property  except 
that  sold  under  the  fraudulent  judgment.**®  In  an  action  on  a 
foreign  judgment  the  only  question  to  be  tried  is  the  validity 
of  the  proceedings  of  the  foreign  court,  the  question  of  liability 
on  the  original  case  not  being  involved.**^  In  such  action  it  is 
competent  collaterally  to  impeach  the  judgment  by  extrinsic  evi- 
dence, showing  want  of  jurisdiction  in  the  court  pronouncing  the 
judgment,  notwithstanding  a  recital  in  the  record  of  the  judg- 
ment of  the  existence  of  jurisdictional  facts.**^*     A  statute  of 

M5  Pasadena  v.  Stimson.  91  Cal.  238;  Gobum  v.  Brooks,  78  id.  443. 
346  Lee  V.  Stahl  13  CJol.  174;  see  People  v.  HoHaday,  93  Cal.  241; 
Palmer  v.  Railway  Co..  2  Idaho,  350. 

347  Apple^ate  v.  Dowell,  17  Oreg.  299;   Porter  v.  MuRer,  112  Cal.  355. 

348  Hamish  V.  Bramer,  71  OaL  155. 

840  Temey  v.  Doten,  70  Cal.  398.  &uflaciency  of  complaint  in  action 
on  judgment  See  §  784,  ante.  Insufl9clenoy  of  complaint  in  action  on 
money  Judgment    Hogan  v.  Kyle.  7  Wash.  St.  595. 

awPoehler  v.  Narver,  24  Oreg.  441;  41  Am.  St.  Rep.  874.  Insuffi- 
cient complaint  in  action  on  foreign  Judgment.  Couglll  v.  Insurance 
Co.,  25  Oreg.  3fl0.  Answer  sufficiently  alleging  want  of  Jurisdiction. 
Aultman  v.  Mills,  9  Wash.  St.  68. 

«w  Oreenwelg  V.  Strelinger,  103  Cal.  278:  Aultman  v.  MlUs.  9  Wnsh. 
St.  68;  see  Ritchie  v.  Carpenter,  2  Wash.  St  512;  26  Am."  St  Rep.  877. 
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another  state  prohibiting  action  on  a  judgment  obtained  in  one 
of  its  courts,  unless  leave  of  court  is  first  obtained,  affects  the 
remedy  merely,  and  does  not  apply  to  an  action  on  such  judg- 
ment in  a  court  of  the  state  of  Washington.^* 

S  4829.  Memorandum  of  coeta  and  disburaementB. 

Form  No.  1148. 

[Title.] 

disbubsements. 

Sheriff's  fees $15  00 

Clerk's  fees  • 20  00 

Witnesses'  fees  . 46  00 

[Names  of  witnesses  must  be  given.] 

Reref ee's  fees 60  00 

Notary  fees • 10  00 


$141  00 


State  of  California,  ) 

City  and  County  of \^'' 

E.  F.,  being  duly  sworn,  deposes  and  says: 

T.  That  he  is  one  of  the  attorneys  for  the  plaintiff  in  the 
above-entitled  action,  and  as  such  is  better  informed  relative  to 
the  above  costs  and  disbursements  than  the  said  plaintiff. 

IT.  That  the  items  in  the  above  memorandum  contained  are 
correct  to  the  best  of  said  affiant's  knowledge  and  belief,  and 
that  the  said  disbursements  have  been  necessarily  incurred  in 
the  said  action. 

fJuRAT.]  [Signature.] 

8  4830.  Afadavlt.  The  affidavit  by  the  attorney  of  the  party 
accompanying  the  bill  of  costs  is  good  under  the  statute.*^ 

3^2  Weber  v.  Yanoy,  7  Wash.  Rt.  84. 

3R8  See  CJal.  Cocle  Civ.  Pro.,  $  1033;  Morrts  v.  Rodders,  26  Oreg. 
577.  Any  one  who  has  knowledge  of  the  facts  may  verify  the 
memorandum.  Yorba  v.  Dobner,  90  Cal.  337.  And  a  verified  bill  of 
costs,  properly  filed,  is  prima  fncic  evidence  that  the  items  thereof 
have  been  necessarily  Incurred.  San  Francisco  v.  Collins,  98  Cal. 
2.59:  and  see  Barnhart  v.  Kron.  8Sid.  447;  Gould  v.  Elevator  Co.,  3 
1^.  Dak.  96.  If  the  affidavits  relating?  to  the  ta:xation  of  costs  are  con- 
flicting, and  some  of  the  items  relate  to  facts  of  which  the  court  has 
actunl  knowledjjre,  its  ruling  will  not  be  disturber*.  TJ^anning  v. 
Leviston.  93  Cal.  186:  and  see  Hoyt  v.  Smelting  Co..  90  Id.  339.  If 
a  party  entitled  to  costs  neglects  to  serve  and  file  his  memorandum 
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S  4881.  AttoniAy's  fees.  The  measure  aad  mode  of  eom- 
pensation  of  attorneys  and  counselors  shall  be  left  to  the  agree- 
ment^ express  or  implied,  of  the  parties.  But  parties  to  actions 
or  proceedings  are  entitled  to  costs  and  disbursements,  as  here- 
inafter provided.*^  In  foreclosure  cases,  counsel  fees  are  al- 
lowed by  the  court  where  there  is  a  stipulation  in  the  mort- 
gage for  counsel  fees.'**  An  attorney  has  no  lien  upon  a  judg- 
ment recovered  by  him  in  favor  of  his  client  for  a  quantum  meruit 
compensation  for  his  services.  Such  lien  extends  only  to  costs 
given  by  statute."** 

i  4888.  Betazing  costs.  If  items  are  included  in  the  bill  of 
oosts  which  are  not  properly  taxable,  it  afFords  no  just  ground 
for  refusing  to  issue  an  execution  or  recalling  one,  but  the  rem- 
edy is  by  motion  to  retax."''    If  the  court  adds  to  the  judgment 

thereof  until  more  than  five  days  have  elapsed  after  he  has  knowl- 
edge of  the  decision  of  the  court,  though  no  written  notice  of  it  has 
been  served  upon  him,  the  filing  is  too  late,  and  the  costs  will  be 
stricken  from  the  Judgment  on  motion.  Dow  v.  Ross,  90  Cal.  562; 
MuUally  v.  Benevolent  Soo.,  69  Id.  559.  And  a  cost  bill  filed  before 
the  filing  of  the  findings  and  entry  of  judgment,  is  filed  before  the 
time  authorized  by  law,  and  should  be  stricken  out  on  motion. 
Selllck  V.  De  Oarlow,  95  Gal.  644.  Filing  and  service  of  cost  bill. 
See  Riddell  v.  Harrell,  71  Oal.  254;  Thompson  v.  Brannan,  76  id.  618. 
Time  for  filing  objections  to  cost  bill  under  Oregon  Code.  See 
Hlslop  V.  Moldenhauer,  24  Oreg.  106;  Walker  v.  Goldsmith,  16  id.  161. 

3M  Cal.  Code  Civ.  Pro.,  %  1021.  Costs  are  taxable  only  by  force  of 
statute.  Board  of  Commissioners  v.  Lee,  3  Col.  App.  177.  But  the 
recovery  of  costs  both  In  actions  at  law  and  suits  in  equity  may  be 
regulated  by  statute.  Kinnear  v.  Flanders,  17  Col.  11.  The  statute 
as  to  costs  in  existence  ajt  the  time  of  renditlcm  of  judgment  will 
control  the  question.  Hepworth  v.  Gardner,  4  Utah,  439.  The 
statute  Is  to  be  strictly  construed.  Jackson  v.  Biglln,  10  Oreg.  93. 
Erroneous  judgment  for  attorney  fees  in  dismissal  of  action  of 
ejectment    See  Mason  v.  McLean,  6  Wash.  St.  31. 

3&5See  Stat  1874,  p.  707;  see,  also,  Sichel  v.  Carrillo,  42  Cal.  494; 
Patterson  v.  Donner,  48  id.  380;  and  Cal.  Code  Civ.  Pro..  S  1500. 

«*  Ex  parte  Kyle,  1  Cal.  331.  A  lien  of  the  attorney  for  his  costs 
was  settled  by  this  court  in  Ex  parte  Kyle,  supra;  and  Mansfield  v. 
Dorland,  2  id.  517;  and  not  allowed;  Russell  v.  Conway,  11  id.  103; 
Hogan  V.  Black,  66  id.  41. 

»7  Meeker  v.  Harris,  23  Cal.  286;  see  Bumham  v.  Hays,  3  id.  115; 
58  Am.  Dec.  389;  Petty  v.  County  Court  45  Cal.  245.  The  clerk  of 
the  court  has  no  authority  to  enter  a  judgment  for  costs  while  a 
motion  to  retax  is  pending.  Lumber  Co.  v.  Supervisors,  71  Cal.  268. 
Costs  are  not  a  part  of  the  judgment  rendered  in  a  cause,  and  can 
not  be  retaj:ed  in  the  Supreme  Court,  unless  there  was  a  motion  for 
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the  cofits  of  the  preyailing  party^  after  the  time  for  filing  the 
same  has  expired^  and  after  aa  appeal  has  been  perfected,  the 
error  can  only  be  corrected  by  an  appeal  from  the  order.^^ 
Where  costs  on  appeal  to  the  Supreme  Court  axe  not  entered 
on  the  judgment  docket  in  the  court  below,  they  do  not  become 
a  lien  on  property  until  the  levy  of  an  execution.^* 

I  4833.  Costs,  when  allowed  —  allowance,  when  discretionary. 

The  allowance  of  costs  rests  in  discretion  of  the  court  of  original 
jurisdiction.  And  where,  on  sustaining  a  demurrer  to  a  com- 
plaint on  the  ground  that  the  complaint  did  not  state  facts 
suiTici^cit  to  constitute  a  cause  of  action,  the  court  gave  judg- 
ment for  the  defendant  for  full  costs,  including  a  jury  fee,  it 
was  held  no  such  abuse  of  discretion  as  to  warrant  interference 
by  the  Supreme  Court.***  The  Supreme  Court  will  only  review 
the  ruling  of  an  inferior  court  in  the  matter  of  costs  upon  an 
appeal  from  the  judgment  in  the  case*^* 

S  4834.  In  particular  cases  —  claim^  and  deliyery.    In  an.  acti(m 
to  recover  possession  of  personal  property,  if  the  plaintiff  takes 

retazation  denied  in  the  court  below.    Burrlchter  v.  Cline,  3  Wash. 
St.  135;  see  9  4841.  post. 

858  Jones  V.  Frost,  28  Cal.  245. 

«»  Chapln  V.  Broder,  16  Cal.  403. 

MO  Harvey  v.  Chilton,  11  Col.  119.  A  court  may,  In  its  discretion, 
grant  a  nonsuit  without  requiring  payment  of  the  costs.  Mitchell  v. 
Downing,  23  Oreg.  448.  Discretion  of  court  as  to  costs  in  divorce  pro- 
ceedings. See  Lee  v.  Lee,  3  Wash,  St  236.  The  discretion  to  **  order 
costs  to  be  paid  by  any  party  to  the  proceedings,  or  out  of  the 
assets  of  the  estate,  as  Justice  may  require"  (Cal.  Code  Civ.  Pro., 
9  1720),  can  not  be  exercised  until  a  decision  has  been  made  in  the 
contest  upon  which  the  discretion  may  be  based.  Henry  v.  Superior 
Court,  93  Cal.  568. 

861  Votan  V.  Reese,  20  Cal.  90.  Where  there  is  nothing  in  the  record 
to  show  that  the  trial  court  did  not  properly  exercise  its  discretion 
in  refusing  to  strike  out  certain  items  objected  to  upon  motion  to 
retax  the  costs,  its  order  will  be  aflBrmed.  Barnhart  v.  Kron,  88 
Cal.  446;  compare  Miller  v.  Ditch  Co.,  91  id.  103.  By  failing  to 
present  the  question  of  costs  for  review  on  a  bill  of  exceptions,  any 
objection  to  the  costs  in  the  Judgment  is  waived.  Muir  v.  Meredith, 
82  Cal.  19;  People  v.  Marin  County,  103  id.  223.  An  erroneous  order 
after  final  Judgment,  relating  to  costs,  can  only  be  considered  upon 
an  appeal  from  such  order.  Crane  v.  Forth,  95  Cal.  88.  Waiver 
of  right  to  costs.  See  Cantwell  v.  McFherson,  2  Idaho,  1044.  As  to 
when  costs  are  allowed  of  course,  see  CaL  Code  Civ.  Pro.,  {§  1022- 
1026;  Purvis  v.  Kroner,  18  Oreg.  414. 
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the  property  at  the  commenceiiient  of  the  action^  and  the  de- 
ienclant  prays  a  return  of  it,  and  the  defendant  was  entitled 
to  the  property  at  the  commencement  of  the  action,  bnt  his  right 
has  ceased  and  vefited  in  the  plaintiff  before  trial,  the  judgment 
should  leave  the  property  in  .plaintiff's  possession;  but  award* 
costs  to  defendant.'^ 

i  4835.  dark's  jduty.  Within  two  days  after  the  costs  are 
taxed  or  ascertained,  if  not  included  in  the  judgment,  the  clerk 
must  insert  the  same  in  a  blank  left  in  the  judgment  for  that 
purpose,  and  must  make  a  similar  entry  in  *the  copies  and  docket 
of  the  judgment.*** 

9  4836.  Costs  ars  part  of  Judgnunt  Costs  are  included  in 
and  constitute  a  part  of  the  judgment;  and  hence,  though  as- 
certained and  adjudged  by  the  court  after  an  entry  of  the  judg- 
ment by  the  clerk  may  have  been  made,  yet  the  law  considers 
such  action  of  the  court  as  having  preceded  the  final  judgment ^•^ 

I  4837.  BJeetmsnt.  If  the  plaintiff  in  ejectment  recovers 
judgment  he  is  entitled  to  the  costs,  although  his  recovery  is 
for  only  a  portion  of  the  demanded  premises,  and  the  defend- 
ant recovers  judgment  for  the  residue.** 

S  4838.  Jn  equity.  Costs  in  equity  are  always  in  the  discre- 
tion of  the  court,  and  whether  granted  or  withheld,  are  but  as 
incidents  to,  and  no  part  of,  the  relief  sought.*^ 

i  4839.  Injunction.  In  a  suit  for  damages  to  a  mining  claim 
and  for  an  injunction,  plaintiffs  had  judgment  for  one  hun- 
dred dollars,  and  costs  ta:ced  at dollars,  a  per- 
petual injunction  being  panted  also.  After  the  judgment  was 
entered,  plaintiffs  moved  that  costs  for  the  trial  be  allowed.  The 
motion  was  denied,  except  as  to  the  costs  accrued  by  reason'  of 

»«0'Conner  v.  Blake.  29  Cal.  812:  Kdirar  v.  Gray,  5  Id.  267:  see 
Meade  v.  Lasar,  e^  Id.  530. 

MS  CaL  Code  Civ.  Pro.,  §  1036;  and  see  Orr  v.  Haskell,  2  Mont.  150. 
For  the  former  practice,  see  Chapln  v.  Broder,  16  Oel.  403. 

M4La8ky  v.  Davis,  33  CaL  677. 

«8  Havens  v.  Dale.  30  Cal.  54T. 

»w  Gray  v.  Dougherty.  25  Cal.  282;  see,  also^  Ahram  v.  Stuart,  90 
Id.  235:  Cole  v.  Lo^ran,  24  Oreg.  304;  Lovejoy  v.  Chapman,  23  id.  571. 
Without  a  statement  or  bill  of  exceptions  this  discretion  can  not  be 
reviewed  upon  appeal.  Faulkner  v.  Hendy.  m^  Cal.  15.  In  some 
eonlty  oases  counsel  fees  may  be  awarded,  in  the  discretion  of  the 
court.    Salmlna  v.  Jurl,  96  CaL  418i 
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the  injunction  granted;  it  was  held  that  this  is  a  case  where  the 
allowance  of  costs  is  in  the  discretion  of  the  court  below.^" 

§  4840.  Money  or  damage.  Costs  of  a  suit  form  no  part  of 
the  matter  in  dispute,  and  an  appeal  does  not  lie  to  the  Supreme 
Court  where  the  amount  involved  is  less  than  two  hundred 
dollars,  although  the  costs  added  thereto  may  increase  it  be- 
yond that  sum.^*^ 

{  4841.  On  appeal.  The  judgment  of  the  Supreme  Court  on 
appeal,  and  costs  consequent  thereon,  is  final,  and  the  Superior 
Court  has  no  authority  to  prevent  immediate  execution  of  the 
judgment  of  this  court  so  remitted.^^  The  clerk  of  the  Su- 
preme Court,  in  entering  up  the  judgment,  adds  the  words 
**  witli  costs,"  and  annexes  to  the  remittitur  a  copy  of  the  bill  of 
costs  filed;  these  words  are  a  sufficient  awarding  of  costs  for  the 
clerk  below  to  issue  an  execution.^^**  The  costs  on  appeal,  or 
properly  the  costs  in  this  court,  and  the  costs  of  making  up 
the  appeal  in  the  court  below,  including  the  costs  of  making  out 
the  transcript  and  the  costs  of  the  former  trial,  abide  the  event 
of  the  suit.^^ 

§  4842.  On  Judgment  affirmed  in  part  and  reversed  in  part. 
Where  a  judgment  was  affirmed  in  part  and  reversed  in  part, 

367  Esmond  v.  Chew,  17  Oal.  336.  Costs  In  injunction  suits.  See 
Himes  v.  Johnson,  61  CaL  259;  Brown  v.  Delevan,  63  id.  303;  David- 
son V.  Devine,  70  id.  519;  Abram  v.  Stuart  96  id.  235. 

s«8  Dumphy  v.  Gulndon,  13  Cal.  30;  see  Zabrlskle  v.  Torrey.  20  id. 
174.  Under  the  California  statute  (Code  Civ.  Pro.,  §  1025),  providing 
that  "  no  costs  can  be  allowed  in  an  action  for  the  recovery  of 
money  or  damages  when  the  plaintiff  recovers  less  than  three 
hundred  dollars,"  neither  party  can  recover  costs  in  such  case,  and 
the  defendant  is  not  entitled  to  a  Judgment  against  the  plaintiff  for 
his  costs.    Anthony  v.  Grand,  101  Cal.  235. 

369  City  of  Marysville  v.  Buchanan,  3  Oal.  212. 

370  Id.  See,  as  to  costs  on  reversal.  Estate  9>f  Robinson.  106 
Cal.  493. 

371  Gray  v.  Gray  and  Eaton  v.  Palmer,  11  Cal.  341;  Ex  parte  Burrill, 
24  id.  350.  Case  where  each  party  was  made  to  pay  his  own  costs 
on  appeal.  Bradbury  v.  Barnes,  19  Cal.  120.  Case  where  costs  of 
motion  in  Supreme  Court  were  not  allowed.  Swain  v.  Naplee,  19  Cal. 
127.  Case  where  appellant  paid  costs  in  Supreme  Court.  Junger- 
man  v.  Bovee,  19  Oal.  355.  The  Supremo  Coi'^v*  is  pot  bound,  in  taxing 
costs  on  an  appeal,  to  allow  the  amount  actually  nnid  for  printing 
briefs,  when  such  amount  appears  unreasonable.  State  v.  Friedrich» 
S  Wash.  St  418. 
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the  respondent  may  be  allowed  his  costs  in  the  court  below, 
and  be  retiuired  to  pay  the  costs  of  the  appeal.*^*  Judgment 
may  be  aihrmed  as  to  a  mandamus,  but  reversod  as  to  eosts.^^'' 
Thus,  where  a  judgment  of  the  court  was  incorrect  in  part, 
the  appellate  court  ordered  the  court  below  to  modify  its  judg- 
ment accordingly,  and  the  appellants  recovered  the  costs  of 
their  appejd.*^* 

f  4843.  On  new  trial  awarded.  When  a  judgment  for  plain- 
tiff  is  refused  by  the  appellate  court,  and  a  new  trial  is  awarded, 
if  plaintiff  recovers  judgment  on  the  second  trial,  he  is  entitled 
to  his  costs  in  the  court  below  incurred  on  the  first  trial.*''* 

f  4844.  On  Judgment  reversed.  Where  a  judgment  is  reversed 
by  the  Supreme  Court,  and  the  case  remanded  for  further  pro- 
ceedings, and  costs  are  awarded  in  general  terms,  the  costs 
awarded  include  only  the  costs  made  on  the  appeal  to  the  Su- 
preme Court.  The  costs  of  the  former  trial  abide  the  event  of 
the  suit.*^®  Where  the  judgment  below  is  reversed  on  appeal 
and  a  new  trial  had,  the  costs  of  the  first  trial  are  part  of  the 
final  bill  of  costs.*^^  Appellant  made  to  pay  costs,  although  the 
judgment  is  reversed.*'®  If  no  motion  be  made  in  the  court 
below  to  correct  a  clerical  error  disclosed  by  the  pleadings,  the 
error  will  be  corrected  in  the  Supreme  Court  at  appellant's 
cost.*^    If  any  one  or  more  of  the  parties  desire  a  modification 

872  Cole  V.  Swans  ton,  1  Cal.  51. 

873  McDougal  V.  Roman.  2  CaJ.  80. 

874  Welch  V.  SuUlrnn,  8  Cal.  512;  see  Cassln  v.  Marshall,  18  Id.  693. 

875  Stoddard  v.  Treadwell,  29  Cal.  281. 

876  Ex  parte  Burrill,  24  Cal.  350. 

877  Vlsher  v.  Webster.  13  Cal.  5a 

878  Reniff  V.  The  Cynthia,  18  Cal.  669.  The  expense  of  printing  the 
record  and  the  appellant's  brief,  and  the  stenographer's  fee,  are  not, 
in  the  absence  of  a  statute,  properly  items  of  costs  awarded  appel- 
lant on  the  reversal  of  the  judgment.  Price  v.  Garland,  4  N.  Mex. 
365.  Taxation  as  costs  of  stenographer's  fees.  See  McDonald  v. 
Burke,  2  Idaho,  995;  Barkly  t.  Copeland,  86  Cal.  493;  Marks  v. 
Culmer,  7  Utah.  163;  First  Nat.  Bank  v.  North,  6  Dak.  136.  Expenses 
incurred  by  a  party  to  a  snit  in  the  employment  of  experts  are  not 
taxable  as  costs.  McDonald  v.  Burke,  2  Idaho.  095;  see  Faulkner  ▼. 
Hendy,  79  Cal.  265.  Attorney's  fee  not  taxable  as  costs.  Marks  v. 
Culmer,  7  Utah,  163.  And  the  clerk  is  not  authorized  to  tax  fees  for 
approving  appeal  and  supersedeas  bonds.  Soules  v.  McLear,  7  Wash. 
St.  451. 

/  870  Tryon  v.  Sutton,  18  Cfel.  491. 
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of  the  judgment  a&  to  costSy  the  proper  application  should 
have  been  made  within  the  ten  days  allowed  for  tiling  a  petition 
for  a  rehearing.^^  Defendants  below  and  appellants  here,  on 
the  main  question,  to-wit,  the  injunction,  required  to  pay  costs 
in  this  court  on  both  appeals.*®* 

9  4845.  On  remittitur.  The  party  responsible  for.  erroneous 
proceedings  after  the  remittitur  has  been  sent  down  from  the 
Supreme  Court  must  pay  the  costs  of  those  proceedings,  and  the 
costs  consequent  on  a  second  appeal  caused  by  them.^*  If  the 
printed  transcript  in  the  Supreme  Court  is  unnecessarily  long, 
the  party  responsible  for  this  will  be  adjudged  to  pay  the  costs 
of  printing  thus  unnecessarily  incurred.*^  The  clerk  of  the 
court  below  can  issue  an  execution,  if  required  by  the  prevailing 
party,  for  the  costs  included  in  the  memorandum  and  the  costs 
of  the  clerk  of  the  Supreme  Court,  as  certified  by  him  in  the 
remittitur, ^^ 

9  4846.  Bight  of  use  of  water.  In  an  action  to  try  the  right 
of  the  use  of  water,  and  for  damages  for  diverting  it,  where  the 
amount  for  which  judgment  is  given  is  less  than  two  hundred 
dollars,  it  will  carry  costs.*^ 

i  4846a.  Costs  —  in  particular  cases.  Section  997,  California 
Code  of  Civil  Procedure^  providing  that  in  case  of  an  offer  of 
judgment  by  the  defendant,  "if  the  plaintiff  fail  to  obtain  a 
more  favorable  judgment  he  can  not  recover  costs,  but  must 
pay  the  defendant's  costs  from  the  time  of  the  offer,"  is  to  be 

« 

construed  as  applying  only  to  costs  accruing  after  the  time  of 
the  offer.^  In  actions  to  foreclose  liens  of  materialmen  and 
subcontractors  in  the  city  and  county  of  San  Francisco,  the 
plaintiff;  as  the  prevailing  party,  is  entitled  to  recover  as  costs 
the  percentage  on  the  amount  recovered,  fixed  by  the  act  of 
February  9,  1866.^^    The  provisions  of  section  6  of  this  act 

880  Gray  v.  Gray.  11  Oal.  341. 

wi  Jungerman  v.  Bovee,  19  Cal.  355. 

W2  Argentl  v.  City  of  San  Francisco,  30  C5al.  468. 

888  People  V.  Holden,  28  Cal.  124. 

8M  Ex  parte  Burrlll.  24  Oal.  350. 

386  Marlnus  v.  BIcknell,  10  Cal.  217;  Vautan  v.  Reese,  20  id.  90. 

886  Douthitt  V.  Finch,  84  Cal.  214;  and  see  Soammon  v.  Denio,  72  Id. 
393. 

887  Golden  Gate  L.  Co.  v.  Sahrbacher,  105  Cal.  114:  and  see  Packard 
V.  Wilson,  72  Id.  124;  Fanninj?  v.  Leviston,  93  id.  186. 
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does  not  include  a  judgment  in  the  alternative  in  an  action  of 
replevin  for  the  return  of  the  property^  or  its  valu/e  with 
interest.^^  But  actions  to  enforce  a  street  assessment  are  in- 
cluded therein.'^  Where  specific  performance  is  refused  be- 
cause of  the  fraudulent  misrepresentations  of  the  plaintiff^  and 
the  defendant  is  free  from  blame,  costs  should  not  be  awarded 
to  the  plaintiff,  but  should  be  awarded  to  the  defendant.*^ 

f  4846b.  The  same — MciiTit7  for.  The  cost  bond  required 
of  nonresidents  before  oommencing  suit,  if  tendered  after  action 
brought,  even  thouj^  before  the  motion  to  dismiss  is  interposed, 
comes  too  late."^^  Whather  or  not  a  resident  plaintiff  shall  be 
required  to  give  security  for  oosta  under  Colorado  act  of  1885 
(Sess.  Laws,  156),  is  a  matter  resting  in  the  sound  discretion  of 
the  court ^^  In  an  action  against  several  defendants  by  a  non- 
resident plaintiff,  he  can  not  under  Washington  Code  of  Pro- 
cedure, §  844,  be  compelled  to  furnish  a  separate  bond  for  costs 
to  each  defendant  appearing  and  claiming  suoh  bond.^^ 

§  4846&  The  same  —  Tacatlng  Judgment  for.      A    party   may,'^ 
nnder  the  Oregon  statute  (Hill's  Code,  §  102),  be  relieved  from  a 
judgment  for  costs  and  disbursements  entered  against  him  if 
it  shall  appear  that  it  was  entered  through  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect.*** 

388  Wheatland  MiH  Co.  v.  Pirrle,  80  Gal.  409. 

S89  Fanning  v.  Levlston,  98  Oal.  186. 

«so  KeUy  v.  Gent  Pac.  B.  R.  CkK,  74  Oal.  565.  Costs  In  action  by 
ezecntor  or  administrator.  See  Stevens  v.  Railroad  Co.,  103  Cal. 
252;  Reay  v.  Bntler,  99  id.  477.  Liability  for  costs  of  goadian  ad 
Htem.    Gnmholm  v.  Sweigle,  3  N.  Dak.  476. 

»i  Edgar,  etc..  Mln.  Co.  v.  Taylor,  10  Ool.  110. 

««  Ward  V.  Wilms,  16  Col.  86. 

»8  Robinson  v.  Holler,  8  Wash.  St  809.. 

»« Weiss  V.  Hejer,  24  Oreg,  108;  see  |  482a  amm. 


I 
i 


PAKT  ELEYENTR 

NEW  TRIAL, 


CHAPTER  I. 

NEW   TBIAL   IN   OENBRAL. 

f  4847.  In  general.  A  new  trial  is  a  re-examination  of  an 
issue  of  fact  in  the  same  court,  after  a  trial  and'  decision  by  a 
jury,  court,  or  referees.*  At  c-ommon  law,  new  trial  is  defined 
to  be  a  "  re-examination  of  an  issue  of  fact  before  a  court  and 
jury,  which  had  been  tried  at  least  once  before  the  same  court 
and  jury,"*  It  is  said  "  the  origin  of  the  practice  of  granting 
new  trials  is  concealed  in  the  night  of  time."  In  modern  prac- 
tice, as  well  as  in  former  times,  new  trials  are  granted  for  the 
purpose  of  more  fully  securing  to  the  parties  litigant  complete 
justice.  New  trials  are  grunted  on  the  theory:  1.  That  at  the 
former  trial  there  was  some  error  of  law  committed  by  the  court; 
or  2.  That  at  the  former  trial  some  evidence  material  to  the 
issue  was  not  presented,  the  existence  of  which  testimony  being 
then  unknown  to  the  party  making  the  application  for  a  new 
trial,  or  at  the  time  beyond  his  control,  and  which  testimony  ia 
not  cumulative  in  its  character;  or  3.  Surprise,  whereby  the 
rights  of  the  parties  were  materially  affected  at  the  former  trial. 
In  other  words,  new  trials  are  granted  for  errors  of  the  judge 
in  matters  of  law,  and  errors  of  the  jury  in  matters  of  fact.*"* 
And  in  any  event,  a  Tusm  trial  muFt  be  granted  far  some  matter 

1  Oal.  Code  Civ.  Pro..  §  656;  Gregory  v.  Gregory.  102  Cal.  52;  Laws 
of  Nevada,  §  194;  Oregon,  §  231;  Idaho,  §  208;  N.  Dak.  Code  Civ.  Pro.,. 
f  285;  Arizona,  §  194;  Washington  Code  Pro.,  §  399;  Montana 
Code  Civ.  Pro.,  §  1170;  Wyo.  Comp.  Laws,  §  306.  Where  all  the 
facts  are  agreed  upon  there  is  no  issue  of  fact  to  be  re^zamlned^ 
and  no  ground  for  a  new  trial.  Gregory  v.  Gregory,  102  OaJ.  50. 
'2Hllliard  New  Trials,  1. 

8  RocheU  V.  PhllUps,  Hempst  23. 
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outside  of  the  record^  The  law  prefiumes  the  verdict  to  be 
correct,  aad  hence  the  party  excepting  must  show  clearly  that 
the  former  decision  was  wrong.  Error  must  distinctly  appear^ 
and  not  be  left  shadowed  in  doubt.  When,  for  instance,  there 
are  more  issues  than  one  submitted,  one  good,  and  the  rest 
bad,  and  a  general  finding,  the  presumption  is  that  the  jury 
disregarded  the  immaterial  issue.*^  When  a  party  desires  to  show 
that  a  judge  ruled  erroneously,  it  must  be  made  to  appear:  1. 
W^hat  rulings  were  made;  2.  That  they  were  excepted  to;  3. 
Wherein  they  were  erroneous;  4.  The  materiality  of  the  ruling; 
for  unless  the  error  had  some  influence  in  determining  the  ver- 
dict, no  wrong  is  done,  and  a  new  trial  should  not  be  granted;* 
5.  An  exception  against  the  weight  of  evidence  is  not  good 
unless  it  clearly  appear  that  all  the  evidence  is  in  the  record.^ 
All  these  are  general  propositions,  which  are  in  most  of  the 
states  authoritatively  settled  by  statute  and  the  decisions  of  the  ' 
courts.  When  a  judgment  and  verdict  are  in  accordance  with 
the  evidence,  and  there  is  no  substantial  conflict  in  it  upon  any 
material  issue,  and  no  error  has  intervened,  the  court  has  no 
right  to  grant  a  new  trial,  and  if  it  do  so,  its  order  will  be  set 
aside  as  unauthorized.®  When  a  suit  has  been  regularly  prose- 
cuted to  judgment,  and  substantial  justice  has  been  done,  the 
parties  are  not  entitled  to  invoke  the  interposition  of  the  court 
for  the  purpose  of  having  the  cause  retried  and  again  determined 
at  the  expense  of  the  public,  and  to  the  delay  of  other  suitors, 
although  both  of  the  litigants  join  in  the  application.®  It  is 
useless  to  put  parties  to  the  additional  trouble  and  expense  of  a 
new  trial  when  it  is  clearly  seen  that  after  a  protracted  litigation 
the  result  must  be  the  same,^^  nor  will  a  new  trial  be  granted, 
as  a  general  rule,  to  enable  a  party  to  recover  nominal  damages.** 
A  new  trial  can  not  be  granted  until  there  has  been  a  determina- 
tion of  the  issues  of  fact*^    Where  a  new  trial  is  ordered,  and 

4  Bowie  V.  The  State,  10  Gsl  1. 

5  Hmiard  New  Trials.  17. 

•  Id.  18. 

7  Id.  21. 

8  Lawrence  v.  Bumham,  4  Nev.  361;  07  Am.  Dec.  540. 

•  Nichols  V.  Sixth  Avenue  R.  R.  Co.,  10  Boflw.  260;   Phelan  v. 
Ruiz,  15  OaL  90. 

lOTohler  v.  Folsom,  1  Oal.  207;  Smith  v.  Compton,  6  id.  26;  Sunol 
V.  Hepburn,  1  id.  285. 

11  BriggB  v.  Morse,  42  Oonn.  258;  McConihe  v.  N.  Y.  &  E.  R.  R.  Co., 
«>  N.  Y.  495;  75  Am.  Dec.  420;  Nolan  v.  Harris,  52  How.  Pr.  400. 

12  Putnam  v.  Grombie,  34  Barb.  232. 
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the  order  is  based  upon  a  decisioii  determining  the  principles 
of  law  which  govern  the  action,  the  new  trial  must  be  conducted 
in  accordance  with  the  principles  thus  determined.^'  A  new 
trial  can  not  be  prosecuted  pending  an  appeal  from  an  order 
granting  the  same.**  Where  judgment  of  the  appellate  court 
directs  the  court  below  what  judgment  to  render,  a  new  trial 
is  not  authorized.^ 

I  4848.  Power  of  court  to  grant.  The  courts  of  the  United 
States  are  empowered  to  grant  new  trials  in  cases  where  there 
has  been  a  trial  by  jury,  for  reasons  for  which  new  trials  have 
usually  been  granted  in  the  courts  of  law.*'  So  in  actions  for 
the  recovery  of  a  penalty,  although  the  verdict  was  in  favor  of 
the  defendant.  On  a  reversal  of  a  judgment,  in  an  action 
brought  by  a  writ  of  error  from  a  District  Court,  th,e  Circuit 
Court  of  another  state  may,  if  justice  require  it,  award  a  venire 
facias  de  novo,  triable  at  the  bar  of  such  Circuit  Court,  accord- 
ing •to  the  provisions  of  section  24  of  the  act  of  September  24, 
1789.*''  If  an  order  granting  a  new  trial  be  reversed  on  the 
ground  that  it  was  prematurely  made,  the  effect  is  to  leave  the 
motion  for  a  new  trial  still  pending  in  the  court  below  to  be 
regularly  disposed  of.*®  If  the  judge  of  a  District  or  Circuit 
Court  die,  his  successor  has  power  to  grant  a  new  trial.*'  The 
power  of  a  court  of  common  law  to  grant  new  trials,  and  the 
grounds  upon  which  it  may  be  granted,  explained.^  The  I^egis- 
lature  has  no  power  to  grant  a  new  trial  or  reopen  a  judgment 
in  an  action  litigated  between  individuals.^*     The  court  has 

13  Leese  v.  Olark,  20  Oal.  387;  Soule  v.  Hitter,  id.  522;  Table  Moun- 
tain Tunnel  Co.  v.  Stranahan,  21  id.  548;  Heirs  of  Nieto  .v.  Carpenter, 
Id.  455;  Mitchell  v.  Davis.  23  id.  381;  Moore  v.  Murdoek.  26  id.  524; 
Lucas  V.  San  Francisco,  28  id.  691;  Estate  of  Pacheco,  29  id.  224; 
Mulford  V.  BstudUlo,  32  id.  131:  Kile  v.  Tubbs,  id.  332;  Arsrenti  v. 
Sawyer,  id.  414. 

14  Ford  V.  Thompson,  19  Cal.  118. 

10  Arf2:enti  v.  Oity  of  San  Francisco,  30  Cal.  458. 
i«  U.  S.  R  S.  (ed.  1878),  §  728. 

17  United  States  v.  Sawyer,  1  Gall.  88;  see,  also.  United  States  v. 
Wonson,  id.  5;  United  States  v.  Harding,  1  Wall.  Jun.  O.  C.  127; 
United  States  v.  Macomb,  5  McLean,  286;  United  States  v.  Taylor, 
4  Cranch  C.  C.  338. 

18  Thomas  v.  SuUivan.  11  Nev.  280. 

i«  Life  and  Fire  Ins.  CJo.  of  New  York  v.  Wilson,  8  Pet  291. 

20  United  States  v.  Thirteen  Hundred  and  Sixty-three  Bags  of 
Merchandise,  2  Sprague,  85. 

21  People  V.  Frisbie,  26  Cal.  135. 
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power  to  set  aside  report  of  referee^  and  grant  a  new  trial,  on 
the  ground  that  evidence  before  referee  did  not  justify  his  de- 
cision.^ Or  for  any  reason  that  would  be  sufficient  to  set  aside 
the  award  of  an  arbitrator,^  or  the  verdict  of  a  jury.**  The 
court  may  of  its  oMm  motion,  without,  the  application  of  either 
party,  vacate  the  verdict  of  a  jury  and  grant  a  new  trial,  where 
the  court  is  satisfied  that  the  verdict  was  rendered  under  a  mia- 
apprehension  of  the  instructions,  or  the  influence  of  passion  or 
prejudice.^  And  where  the  defendant  in  a  criminal  case  is  con- 
victed and  appeals,  and  the  judgment  is  reversed,  the  appellate 
court  may  order  a  new  trial,  although  the  defendant  did  not 
move  for  a  new  trial,  and  denies  the  power  of  the  court  to 
grant  one.^  The  County  Court  in  California,  prior  to  the 
present  Constitution,  had  power  to  grant  a  new  trial.  The  ap- 
pellate power  of  the  Supreme  Court  over  the  County  Court  could 
not  be  properly  or  efficiently  exercised  unless  the  power  to  grant 
a  new  trial  existed  in  the  County  Court.^  But  the  County 
Court  had  no  power  to  grant  a  new  trial,  in  a  special  case,  to 
contest  .an  election  under  the  statute.^  Such  proceedings  are 
special  cases.^  A  mandamus  would  not  lie  to  compel  a  oounty 
judge  to  try  a  cause,  on  the  ground  that  he  has  improperly  dis- 
missed the  appeal  taken  from  a  Justice's  Court.^  On  appeal 
from  the  Justice's  Court  to  the  Superior  Court,  on  questions  of 
law  alone,  if  a  new  trial  be  ordered,  it  should  take  place  in  the 
Superior  Court." 

S  4848.  Powers  of  equit7.  Courts  of  equity  will  not  grant 
relief  ag&inst  judgments  recovered  at  law,  unless  the  party  asking 
for  relief  was  unable  to  avail  himself  of  his  defense  in  the  ac- 
tion at  law,  or  was  prevented  from  doing  so  by  fraud,  accident, 
or  mistake,  without  negligence  on  his  part.**     A  bill  of  review 

22  Oappe  T.  Brtzzolara,  10  GaJL  607. 

23  Headley  v.  Reed,  2  Cal.  322. 
2*  McHenry  v.  Moore,  6  Oal.  90. 

2B  Cal.  Code  Civ.  Pro.,  I  662;  see  Duff  v.  Fisher,  16  OaJ.  875. 
28  State  v.  Rover,  10  Nev.  388:  21  Am.  Rep.  746. 

27  Dickenson  v.  Van  Horn,  9  CaL  207. 

28  Casfn'ave  v.  Rowland,  24  Oal.  457;  see  Dorsey  v.  Barry,  id.  456. 
20  Keller  v.  Chapman,  34  Oal.  640. 

80  People  V.  Weston,  28  Cal.  639. 

*«i  People  V.  Freelon,  8  Cal.  517.  The  Superior  Court  has  Juris- 
diction to  grant  a  new  trial  in  the  case  of  a  nonsuit  on  the  trial  of 
an  appeal  to  it  from  a  Justice's  Court  Massman  v.  Superior  Court, 
71  Cal.  582. 

32  Quinn  V.  Wetherbee.  41  Cal.  247. 
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for  new  trial  must  be  filed  within  the  time  allowed  for  tha 
prosecution  of  an  appeal  or  writ  of  error.^^  The  application  must 
be  made  promptly;  it  is  too  late  two  years  after  the  facts  are 
discovered.^**  It  is  a  well-established  rule  that  equity  never  will 
grant  a  new  trial  of  a  matter  which  has  been  determined  in  a 
court  of  law;  it  being  a  matter  over  which  the  court  of  law  ha^ 
full  jurisdiction.*  But  where  injustice  is  done  by  a  final  judg- 
ment, without  default  of  defendant  therein  in  pleadings,  or 
producing  evidence,  equity  will  interfere.  Or  the  chancellor 
may  direct  a  new  trial  at  law,  on  good  grounds,  and  on  suffi- 
cient reason  being  shown  for  failure  to  apply  to  the  common- 
law  judge.*®  So  a  new  trial  at  law  was  decreed  where  the  officer's 
return  had  been  altered.  Where  it  would  be  proper  for  a  court 
of  law  to  grant  a  new  trial,  if  the  application  had  been  made 
while  that  court  had  the  power,  it  is  equally  proper  for  a  court 
of  equity  to  do  so,  if  the  application  be  made  when  the  court 
of  law  has  no  means  of  granting  such  trial;  but  it  will  only 
interfere  in  case  of  newly-discovered  evidence,  surprise,  or  fraud, 
or  where  a  party  is  deprived  of  the  means  of  defense  by  cir- 
cumstances beyond  his  control.*^  Chancery  will  not  order  a 
new  trial  at  law  in  favor  of  a  party  who  has  neglected  to  apply 
at  law,  except  under  very  special  circumstances.^  A  party  can 
not  maintain  an  action  in  a  court  of  equity,  to  obtain  a  new 
trial  in  a  court  of  law,  without  showing  that  he  had  no  oppor- 
tunity to  move  for  a  new  trial  in  the  law  court,  by  reason  of 
mistake,  accident,  or  surprise,  unaccompanied  by  any  fault  or 
negligence  on  his  part.*®  Or  where  no  circumstances  of  fraud 
are  shown .'•^    Or  unless  the  judgment  was  obtained  through 

88  Allen  v.  Currey,  41  Oal.  318. 

84  Neal  V.  ByerB,  45  Cal.  234. 

85  Green  v.  Robinson,  5  How.  (Miss.)  80. 

86  Hunt  V.  Boyier,  1  J.  J.  Mareh.  484. 

87  Horn  V.  Queen,  4  Neb.  108. 

38  Hill  V.  McNeill,  8  Port  432;  Gales  v.  Shipp,  2  Bibb,  241;  Patter- 
son V.  Matthews,  3  id.  80.  It  is  a  g:eneral  principle  of  law  tliat  a 
court  of  chancery  may  decree  a  new  trial  after  the  courts  of  law 
are  barred  by  lapse  of  time  from  so  doinji;.  Tlce  v.  School  District, 
17  Fed.  Rep.  283. 

soMaatick  v.  Thorp,  29  Cal.  144;  Faulkner  v.  Harwood,  6  Rand. 
125;  but  see  Cummins  v.  Kennedy,  4  J.  J.  Marsh.  642;  Harrison  v. 
Harrison,  1  Litt.  137. 

40  Borland  v.  Thornton,  12  Cal.  441;  Boston  v.  Haynes.  33  id.  .31; 
Land  v.  Elliott,  1  Smed.  &  M.  008;  Herring  ▼.  Winans.  1  Smed. 
&  M.  Ch.  466. 
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•fraud,  accident,  or  mistake,  unconnected  with  negligence  or  in- 
attention on  the  part  of  the  judgment  debtor.**  A  puFchaser  of 
land  during  pendency  of  Buit  against  grantor  for  its  recovery, 
with  notice  of  suit  pending,  who  neglects  to  defend  it  till  judg- 
ment is  rendered,  and  then  neglects  to  move  for  a  new  trial, 
can  not  obtain  a  new  trial  in  a  court  of  equity.*^  An  applica- 
tion made  in  a  court  of  equity  for  a  new  trial,  on  the  ground 
that  the  defendant  was  defaulted,  and  thereby  prevented  from 
maintaining  a  claim  in  set-off,  will  be  refused,  if  it  does  not 
appear  that  he  is  in  danger  of  losing  his  claim.*^  A  court  of 
equity  should  not  grant  a  new  trial  at  law  upon  the  ground  that 
a  party  was  deprived,  without  fault  on  his  part,  of  his  remedy, 
by  writ  of  error  to  correct  erroneous  rulings  on  the  first  trial, 
when  no  error  in  the  judgment  at  law  appears  on  the  record.** 
Where  a  party  moves  for  a  new  trial  and  fails,  he  can  not,  on 
the  same  facts,  go  into  equity  to  enjoin  the  judgment  rendered.** 
In  a  suit  in  equity,  if  the  issues  are  submitted  to  a  jury  and  a 
general  verdict  returned,  which  the  court  afterwards  sets  aside 
on  motion  for  a  new  trial,  it  is  unnecessarv  for  the  court  to 
grant  a  new  trial;  the  court  may,  upon  the  testimony  already 
given,  and  such  further  testimony  as  may  be  taken,  in  its  dis- 
cretion determine  the  issues  of  fact  and  give  final  judgment.** 

§  4850.  Granting  motion  discretionary.  Motions  for  new 
trial  are  addressed  to  the  sound  discretion  of  the  court,  and  are 
granted  or  denied,  not  as  matter  of  strict  right,  but  as  the 
substantial  justice  of  the  case  may  appear  to  require.*^  And 
where  a  new  trial  has  been  granted  it  is  presumed  the  discretion 
was  properly  exercised;  and  the  burden  of  showing  that  it  was 

41  Day  V.  WeUes,  31  Conn.  344. 

42  Maatick  v.  Thorp,  20  Gal.  444. 

43  Clute  V.  Bwing,  21  Tex.  679. 

44  Parker  v.  Home,  38  Miss.  216. 

46Ck^in8  V.  Butler.  14  Gal.  223;  Borland  v.  Tbomton,  12  id.  441; 
Mastick  v.  Thorp,  29  id.  444. 

4«  Wlngate  v.  Ferris,  50  Gal.  105. 

47  Drake  ▼.  Palmer,  2  Gel.  177;  affirmed  In  Hastings  v.  Steamer 
Uncle  Sam,  10  id.  341;  Palmer  v.  Stewart,  id.  353;  Speck  v.  Hoyt,  3 
Id.  413;  Peters  y.  Foss,  16  id.  357;  Smith  v.  Richmond,  15  Id.  .501; 
Nooney  v.  Mahoney,  30  Id.  226;  O'Brien  v.  Brady,  2.?  id.  243;  Qulnn  v. 
Kenyon,  22  id.  82;  Lestrade  v.  Barth,  17  id.  286;  Hall  v.  Bark  Emily 
Banning,  33  id.  525;  91  Am.  Dec.  655;  Glayton  v.  Yarrington,  33  Barb. 
145:  State  v.  Anderson.  19  Mo.  241;  McLanahan  v.  UniTersal  Ins.  Co., 
1  Pet.  170;  Oalbreath  t.  Gracy,  1  Wash.  C.  G.  198;  Dennistno 
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not  devolves  upon  the  party  appealing  from  the  order.**  A 
court  is  not  bound  tp  grant  a  new  trial,  although  both  parties 
desire  it.*®  Where  a  new  trial  was  granted  on  the  ground  of 
irregularity  in  the  presence  of  the  court,  the  appellate  court  will 
not  review  the  question  as  to  whether  the  court  belovir  was  mis- 
taken on  the  question  .of  fact  involved.^  A  new  trial  should  not 
be  granted  unless  the  evidence  strongly  preponderates  against 
the  verdict.*^^  Or  where  the  question  of  law  was  adverse  to  the 
verdict.**^  Or  where  errors  intervened  in  the  trial  of  a  cause.^ 
Or  where  the  judgment  is  erroneous,  by  reason  of  a  wrong  con- 
struction given  to  the  description  of  land  in  a  deed  in  evidence.^ 
So  where  on  the  trial  it  was  not  fully  disclosed  by  the  evidence 
where  the  initial  point  was  located  in  the  boundary  of  land,  a 
new  trial  was  ordered  for  a  more  full  disclosure."  Or  where 
the  jury,  without  particular  instructions,  returned  a  verdict  pay- 
able in  gold  coin,  though  there  was  no  evidence  that  the  defend- 
ant promised  in  writing  to  pay  in  gold  coin,  a  new  trial  was 

V.  McKeen,  2  McLean,  253;'  United  States  v.  Martin,  id.  2.V); 
Benedict  v.  Davis,  id.  347;  Lloyd  v.  Scott,  4  Cranch,  C.  O.  206: 
Shepherd  v.  Brenton.  15  Iowa,  84;  Whitney  v.  Blunt  Id.  283;  McNaIr 
V.  McComber,  id.  368;  McKay  v.  Tho^ngton,  id.  25;  Head  v.  Lang- 
worthy,  id.  235;  House  v.  Wright,  22  Ind.  383;  Magee  v.  Railiaoad  Co.. 
78  Cal.  430;  Bennett  v.  Hobro,  72  id.  178;  Wiedekind  v.  Water  CJo.. 
83  id.  198;  Hawes  v.  Clark,  84  id.  272;  People  v.  Merkle,  89  id.  82; 
Crooks  V.  Miller,  id.  35;  Grow>engie88er  v.  Lake,  103  Id.  37;  EJd- 
wards  v.  Water  Co.,  21  Nev.  469;  Alt  v.  RaJlroad  Co.,  5  S.  Dak.  20; 
Corbitt  V.  Harrison,  14  Wash.  St,  197;  see,  also,  Porreet  v.  Forrest, 
25  N.  Y.  501;  Denver  Tramway  Co.  v.  Owens,  20  Ool.  107;  CliiTord  v. 
Railroad  Co..  12  id.  125;  Cook  v.  Doud,  14  id.  483;  City  of  Denver  v. 
Jacobson,  17  id.  497.  Under  the  Wyoming  statute  (Comp.  Laws, 
§  306),  a  motion  for  a  new  trial  which  presents  questions  of  law  is 
not  addressed  to  the  discretion  of  the  court  United  States  v. 
Trablng,  3  Wyo.  144. 

48  Hobler  v.  Cole,  49  Cal.  250.  That  it  is  not  a  matter  of  mere 
discretion  in  all  cases,  see  Anderson  v.  Rome,  W.  &  O.  R.  R.  Ocu,  54 
N.  Y.  334;  Sacramento,  etc.,  M.  Co.  v.  Showers,  6  Nev.  281. 

4»  Phelan  v.  Ruiz,  15  Cal.  90;  Aiken  v.  Bruen,  21  Ind.  137;  Nichols 
V.  Sixth  Ave.  R.  R.  Co.,  10  Boew.  260. 

«» Thompson  v.  Thornton,  47  Cal.  76. 

M  Treadway  r.  Wilder,  9  Nev.  67;  Williams  v.  State,  9  Mo.  268: 
Bobbins  v.  Alton,  etc.,  Ins.  Co.,  12  Id.  380;  Williams  v.  Buker,  49 
Me.  427. 

ea  Speck  v.  Hoyt,  3  Cal.  413. 

5S  Hastings  v.  Steamer  Uncle  Sam,  10  Cal.  341. 

M  Hicks  V.  Colemnn.  25  Co  1.  145:  Piercy  v.  Crandall,  84  Id.  334. 

w  Piercy  v.  Crandall,  34  Cal.  334. 
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granted.*^  Bat  a  new  trial  will  not  be  granted  to  allow  a  party 
to  contradict  admissions  on  a  former  trial.^''  In  Indiana^  it 
appears  in  a  civil  case,  only  two  new  trials  can  be  granted  to 
the  same  party  in  the  cause,  upon  any  grounds  whatever.**  The 
court  will  not  entertain  a  second  application  for  a  new  trial  by 
the  same  party  in  the  same  suit,  unless  it  appears  or  is  shown 
that  the  party  did  not  know  or  could  not  have  known  the 
grounds  upon  which  the  second  application  rests  at  the  time  the 
former  application  was  submitted.*®  In  New  York,  in  actions 
to  recover  possession  of  lands>  the  grant  of  a  third  trial  is  in 
the  discretion  of  the  court^ 

i  4851.  Court  may  impose  temuk  Where  a  new  trial  is  asked 
as  a  matter  of  favor  or  rests  in  the  discretion  of  the  court,  a  con- 
dition may  be  imposed  upon  granting  it;  but  where  a  party  asks 
it  as  a  matter  of  right,  because  some  legal  error  was  com- 
mitted, the  appellate  court  has  no  discretion  to  grant  or  with- 
hold it;  but,  finding  error,  is  bound  to  reverse  the  judgment  and 
grant  a  new  trial,  and  can  not  impose  a  condition  thereon.**  If 
the  findings  are  not  sustained  by  the  evidence,  in  a  question  of 
damages,  the  court  may  require  the  plaintiff  to  remft  the  dam- 
ages or  submit  to  a  new  trial.*^  After  the  court  grants  a  new 
"trial  on  terms,  as  a  rule  the  court  above  will  not  interfere  in 
these  matters.**  The  terms  upon  granting  new  trials  are  pe- 
culiarly within  the  discretion  of  the  court,  with  the  exercise  of 
which  the  appellate  court  will  not  interfere,  except  on  a  clear 

M  Howard  v.  Roeben,  33  Cal.  399. 

w  VandaU  v.  S.  a  F.  Dock  Oo.,  40  Oal.  92. 

fis  Roberts  v.  Robeson,  22  Ind.  466. 

«•  Hayes  v.  Kenyon,  7  B.  I.  531. 

M  Wright  V.  Milbank,  9  Boew.  072.  In  Colorado,  any  party  against 
whom  Judgment  is  rendered  In  an  action  to  recorver  possession  of 
real  property,  may  have  one  new  trial  "  as  of  right,  without  show- 
ing cause,"  upon  complying  with  certain  terms.  See  Snider  v.  Rine- 
hart,  18  Col.  18 

«  Anderson  v.  Rome,  W.  &  O.  R.  R.  Co.,  54  N.  Y.  334;  see  Eaton 
v.  Jones,  lOT  Cal.  487. 

«2  Carpentier  v.  Gardner,  20  Oal.  160;  Rigney  v.  Water  Co.,  9  Wasli. 
St  246;  Davis  v.  South.  Pac.  Co.,  98  Cal.  13;  see  Paterson  v.  Ely, 
19  id.  28;  Benedict  v.  Cozzens^  4  id.  382.  If  a  verdict  for  the  plaintiff 
is  for  an  excessive  amount,  the  defendant  is  entitled  to  have  it  re- 
duced or  a  new  trial  granted  without  the  imposition  of  any  terms 
upon  him.    Gardner  v.  Tatnm,  81  Cal.  370;  see  |  4909,  post, 

ttHUUard  New  Trials,  53. 
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showing  of  abuse  or  groesly  imieasonable  tenna.^  It  seems  to 
be  the  role  in  England,  if  a  new  tiial  is  allowed  on  a  question  of 
merits,  costs  will  be  allowed,  but  otherwise  if  allowed  for  irrega- 
larity.^  So  if  payment  of  costs  be  made  a  condition  precedent^ 
and  it  is  not  done  in  the  time  prescribed,  the  judgment  remains 
in  f orce.^  Where  a  party  complies  with  the  terms  imposed  and 
avails  himself  of  the  order,  he  can  not  afterwards  question  its 
correctness.*^ 

M  Rice  y.  Gashirfe,  13  CaL  54;  Battelle  t.  Gomior,  6  id.  140.  Re- 
duction ot  yerdict  Harrison  y.  Peabody,  34  GaL  179;  Ohapin  y. 
Bourne,  8  id.  296;  Dayis  y.  South.  Pac.  Oo.,  9B  id.  13.  On  payment  of 
eosto.  Tyson  y.  Wells,  1  Gal.  378;  Oyering  y.  Russ^,  28  How.  Pr. 
151;  see,  also.  East  Riyer  Bank  y.  Hoyt,  22  id.  478;  North  y.  Ser- 
geant, 33  Barb.  350;  Zimmerman  y.  Mar^iland,  23  Ind.  474. 

^  Hilliard  New  Trials,  53.  The  court,  in  ita  discretion,  may  uuUte 
payment  of  costs  the  condition  upon  which  to  grant  a  new  trial 
Garoutte  y.  Haley,  104  Gal.  497;  and  see  Brown  y.  Gline,  109  id.  1J66; 
Oaroutte  y.  Williamson,  108  id.  135. 

S6  Id.;  State  y.  Jacobs,  6  T^z.  199. 

•7  Battle  T.  Gonnor,  6  ObL  140. 


CHAPTER  IL 

PBOCEEDINGS  OK  MOTION  POB  NSW  TBIAL. 

§  4852.  Bt&pB  requidtft.  There  are  three  distinct  steps  recog- 
nized in  a  proceeding  to  obtain  a  new  trial,  for  the  taking  of 
which,  except  the  last,  a  particular  period  of  time  is  allowed: 
1.  A  notice  of  intention  to  move  for  a  new  trial;  2.  Filing  and 
serving  statements  or  affidavits;  and  3.  The  motion  for  a  new 
tnal.^  An  order  extending  the  time  for  taking  either  of  these 
steps  should  express  with  precision  the  object  to  be  attained.' 

f  4853.  Kotice  of  intantion  to  move  for  xmw  trlaL 

Form  No,  1149, 

[Title.] 

To ,  attorney  for  plaintiff: 

Take  notice,  that  defendant,  C.  D.,  intends  to  move  the  court 
to  vacate  and  set  aside  the  verdict  [or  decision  of  the  court]  ren- 
dered in  the  above  cause,  and  to  grant  a  new  trial  of  said  cause, 
upon  the  follpwing  grounds,  to-wit: 

I.  Irregularity  in  the  proceedings  of  the  court  [jury,  or  ad- 
verse party,  or  any  order  of  the  court,  or  abuse  of  discretion], 
by  which  the  defendant  was  prevented  from  having  a  fair  trial. 

II.  Misconduct  of  the  jury  [or  a  resort  by  the  jury  to  the  de- 
tennination  of  chance  on  the  questions  submitted  to  them]. 

III.  Accident  or  surprise,  which  ordinary  prudence  could  not 
have  guarded  agaiust. 

IV.  Newly-discovered  evidence  material  to  the  defendant, 
which  he  could  not  with  reasonable  diligence  have  discovered 
and  produced  at  the  trial. 

V.  Excessive  damages  appearing  to  have  been  given  imder 
the  influence  of  passion  or  prejudice. 

VI.  Insufficiency  of  the  evidence  to  justify  the  verdict  [of 
other  decision;  or  that  the  verdict  is  against  law], 

1  Jenkins  v.  Frink,  27  Cal.  337. 

3  Id.  The  right  to  move  for  a  new  trial  is  statutory,  and  must  b» 
pnrRiied  In  the  manner  pointed  ont  by  the  statute.  BiMoo  v.  Todd, 
68  Gal.  485;  Kelly  v.  Larkin,  47  id.  Mi 

^  Ol.   Ill  —  61 
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VII.  Errors  in  law  occurring  at  the  trials  and  excepted  to  by 
the  defendant,  to-wit. 

Said  motion  will  be  made  upon  affidavits  hereafter  to  be  filed 
and  served  upon  you  [or  upon  bill  of  exceptions,  or  a  stat^ient 
of  the  case  hereafter  to  be  prepared,  or  upon  the  minutes  af  the 
court  in  said  cause].' 

f  4864.  Application,  how  made.  When  the  application,  ii 
made  for  a  cause  mentioned  in  the  first,  second,  third,  and 
fourth  subdivisions  of  the  forgoing  notice,  it  must  be  made 
upon  affidavits;  for  any  other  cause  it  may  be  made  at  the  option 
of  the  moving  party,  either  upon  the  minutes  of  the  court  or  a 
bill  of  exceptions  or  a  statement  of  the  case.'*  And  the  notice  of 
intention  must  designate  the  grounds  upon  which  the  motion 
will  be  made,  and  whether  it  will  be  made  upon  affidavits  or  the 
minutes  of  the  court,  or  a  bill  of  exceptions,  or  a  statement  of 
the  case.^ 

S  4855.  Notioe^  timje  within  which  it  muBt  be  given.  The 

party  intending  to  move  for  a  new  trial  must,  within  ten  days 
after  the  verdict  of  the  jury  if  the  action  was  tried  by  a  jury, 
or  after  notice  of  the  decision  of  the  court  or  referee  if  the 
action  was  tried  without  a  jury,  file  with  the  clerk  and  serve 
upon  the  adverse  party  a  notice  of  his  intention.^    Where  notice 

s  See  Cal.  Code  Glv.  Pro.,  §  657.  If  the  motion  be  made  on  the 
minutes  of  the  court,  and  the  ground  Is  insufficiency  of  evidence  or 
errors  of  law,  the  notice  must  specify  the  particulars  wherein  the 
evidence  is  insufficient,  or  the  particular  errors  of  law,  or  the  motion 
must  be  denied.  Cal.  Code  Civ.  Pra,  §  659.  subd.  4.  See  specifica- 
tions appended  to  statement  on  motion  for  new  trial,  post. 

4  Cal.  Code  Civ.  Pro.,  §  65a 

5  Id.,  §  650;  Hughes  v.  Alsip,  112  Cal.  587. 

Old.,  §  659.  And  see,  as  to  time  for  notice  of  intention, 
Gumpel  V.  Castagnetto,  97  Gal.  15;  Waddingham  v.  Tubbs, 
95  id.  249;  Robinson  y.  Benson,  19  Nev.  331.  The  notice  is  pre- 
mature and  ineffectual  if  given  before  the  findings  are  signed. 
Domlnguez  v.  Mascotti,  74  Cal.  269;  James  v.  Superior  Court,  78  id. 
107;  Careaga  v.  Femald,  66  id.  351.  But  the  notice  may  be  given 
before  the  receipt  of  the  notice  of  the  decision,  and  when  so  given 
is  in  time.  Symons  v.  Bunnell,  80  Cal.  330;  see  Carpenter  v.  Hewel, 
67  id.  589.  Extension  of  time  in  which  to  give  notice  of  Intention. 
See  Burton  v.  Todd,  68  Oal.  485;  Brichman  v.  Ross,  67  id.  601;  the 
time  may  be  extended  by  stipulation  of  counsel.  Simpson  v.  Budd, 
91  Cal.  488.  Waiver  of  objection  that  notice  was  not  in  time. 
Schleffery  v.  Tapia,  68  Cal  184.    Where  the  notice  is  not  filed  with 
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of  the  decision  is  necessary,  the  time  within  which  notice  of 
intention  to  move  for  new  trial  must  be  served  does  not  begin 
to  run  until  after  written  notice  of  the  decision  has  been  givenJ 
And  where  it  does  not  appear  that  any  written  notice  of  the 
decision  had  been  given,  the  statement  can  not  be  objected  to 
on  the  ground  that  it  was  not  filed  in  time.^  If  notice  is  not 
served  and  filed  within  the  time  the  motion  is  properly  denied;® 
an  admission  of  service  on  a  certain  day  is  not  a  waiver  of  the 
objection  that  service  on  that  day  is  too  late.^® 

i  4866.  Notice,  how  given.  Notice  of  intention  must  be 
given  in  writing."  And  must  be  served  upon  the  attorney  of 
record  of  the  party,^'  unless  such  service  is  waived.*'  And  must 
be  given  by  the  attorney  of  record  of  the  party  giving  it." 

§  4857.  Notice  generally.  The  notice  must  designate  the 
grounds  upon  which  the  motion  will  be  made,  or  it  is  insuffi- 
cient, and  the  defect  is  not  cured  by  designating  the  grounds  in 

the  clerk  within  the  time  allowed  by  law  the  motion  for  a  new  trial 
Is  properly  denied,  although  the  notice  has  been  served  upon  the 
adverse  party  within  due  time.  Sutton  v.  Symons,  100  Cal.  576.  A 
notice  of  intention  to  vacate  the  judgment  is  not  a  notice  of  inten- 
tion to  move  for  a  new  trial.    Littie  v.  Jacks,  07  Cal.  165. 

7  Roussin  V.  Stewart,  33  Cal.  208;  Sawyer  v.  San  Francisco,  50  id. 
370;  People  v.  Center,  61  id.  191. 

s  Burnett  v.  Steams,  50  Cal.  46a 

0  Clark  v.  Gridley,  49  CaL  106;  Hale  v.  Ooveny,  id.  565. 

10  Towdy  V.  Ellis,  22  Cal.  650.  See  *'  Time,  Bxtension  of,"  posi. 
Notice  of  decision  and  service  of.  See  Biagi'v.  Howes,  66  Cal.  460; 
Duff  V.  Duff,  71  id.  513;  Waddingham  v.  Tubbs,  96  id.  249;  Sullivan 
T.  Wallace,  73  id.  307;  Gray  v.  Winker,  77  Id.  525.  Where  the  de- 
feated party  gives  notice  of  his  intention  to  move  for  a  new  trial 
without  waiting  for  the  service  upon  him  of  a  notice  of  the  decision 
he  thereby  waives  such  notice.  Thome  v.  Finn,  69  Oal.  251 ;  but  see 
Keane  v.  Murphy,  19  Nev.  97;  Burlock  v.  Shupe,  5  Utah,  428. 

11  CaL  Code  Civ.  Pro.,  §  1010;  Bear  River,  etc.,  Co.  v.  Boles.  No.  1, 
24  Cal.  356;  Killip  v.  Empire  MiU  Ca.  2  Nev.  34.  Under  Utah  prac- 
tice, the  notice  of  intention  to  move  for  a  new  trial  stands  for  the 
formal  motion,  and  after  the  notice  has  been  given  the  motion  may 
be  caUed  up  to  be  heard  without  a  written  motion  having  been  made. 
Bast  V.  Mooney,  7  Utah,  414;  Needham  v.  City,  id.  319;  and  see 
Wasel  V.  Railway  Co.,  13  Mont  500;  People  v.  Ah  Sam,  41  Cal.  645. 

12  Id.,  I  1015. 

IS  Frost  V.  Meets,  52  Oal.  664. 

14  Prescott  V.  Salthouse,  53  Cal.  221« 
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the  statement^'  A  notice  stating  as  a  ground  of  the  motion  the 
iii/sufficiency  of  the  evidence  to  sustain  the  "  judgment/'  or  that 
the  "  judgment "  is  against  law,  is  improper;  for  the  motion  is 
not  directed  at  the  judgment,  but  at  the  verdict  or  other  decision 
of  fact.^*  Notice  of  intention,  filed  within  the  statutory  tune, 
gives  the  court  jurisdiction  so  far  as  to  be  able  to  dispose  prop- 
erly of  the  motion  for  new  trial,  even  if  the  term  is  adjourned; 
but  if  no  notice  is  filed,  then  the  court  loses  jurisdiction  of  the 
case.^^  The  court  can  not  order  notice  filed  nunc  pro  tunc.^^ 
The  ten  days  do  not  begin  to  run  till  written  notice  of  the  ren- 
dering of  the  decision  has  been  served.**  A  party  can  not  aban- 
don his  first  notice  and  file  a  second.^  Failure  to  file  and  serve 
notice  of  intention  on  the  opposite  party  within  the  time  pr^ 
scribed  is  a  waiver  of  right  to  move  for  a  new  trial.*^ 

§  4858.  Notice  as  a  stay  of  proceeding^.  A  motion  for  a  new 
trial  will  not  suspend  an  injunction.^  If  the  plaintiff  is  entitled 
to  an  injunction,  and  obtain  one  before  the  trial,  he  is  entitled 
to  retain  it  upon  the  cause  being  remanded  for  a  new  trial.^ 
Nor,  after  court  has  filed  its  findings  and  sent  the  case  to  a  ref- 
eree, will  it  stay  the  proceedings  pending  before  said  referee.^ 

15  Street  v.  Lemon  M.  &  M.  Co.,  9  Nev.  251.  Sufficiency  of  notice 
of  intention.  See  Hughes  v.  Alsip,  112  Cal.  587;  Cook  v.  Sudden,  IH 
id.  443;  Mazkewitz  v.  Pimentel,  83  id.  450;  Boston  Tunnel  Co.  v. 
McKenzle,  67  id.  485;  Parker  v.  Doray,  ©8  id.  315;  HIU  v.  Beatty,  61 
id.  292;  O'Connell  v.  Hotel  Co.,  90  id.  515;  Hibernian,  etc.,  Soc,  v. 
Moore,  68  id.  156;  Helnlen  v.  Heilbron,  71  id.  557;  Dawes  v.  Powers, 
5  Mont.  59;  State  v.  Fry.  10  id.  407;  Hall  v.  Harris,  1  S.  Dak.  279; 
Register  Co.  v.  Pflster,  5  id.  143;  Stevens  v.  Higglnbotham,  6  Utah, 
215;  Locke  v.  Moulton,  96  Cal.  21.  If  the  notice  distinctlv  and  un- 
mistakably  gives  the  information  that  a  new  trial  is  asked  for,  it  is 
sufficient.  Id.  The  notice  may  state,  conjunctively,  two  or  more,  or 
all,  of  the  grounds  given  by  statute.  But  to  put  the  notice  in  the 
alternative,  leaving  it  uncertain  which  of  several  grounds  appellant 
relies  on,  would  be  objectionable.    Gamer  v.  Glenn,  8  Mont.  371. 

16  Martin  v.  Matfleld,  49  Cal.  42. 

17  Killlp  V.  Empire  MIU  Co.,  2  Nev.  34. 

18  Id. 

w  Roussln  V.  Stewart,  33  Cal.  208;  Oarpentier  v.  Thurston.  30  id. 
123. 

20  Le  Roy  v.  Rassette,  32  Cal.  171. 

21  Bear  River,  etc.,  Co.  v.  Boles,  No.  1,  24  O&l.  354;  Cftney  v.  Silver- 
thome,  9  id.  67;  Elsasser  v.  Hunter,  26  id.  279. 

22  0rtman  v.  Dixon.  9  Cal.  2.3. 
28  Hess  V.  Winder,  34  Cal.  270. 

24  Crowther  v.  Rowlandson,  27  Cal.  376, 
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§  4850.  Notice  must  be  glTen  or  waived.  Notice  must  be 
either  given  or  waived  to  give  jurisdiction.*  And  unless  ihe 
record  contains  evidence  of  the  service  of  the  notice,  or  it  clearlv 
appears  that  service  of  the  notice  was  waived,  the  court  has  no 
jurisdiction  of  the  motion.^  If  no  notice  is  given  of  an  inten- 
tion to  move  for  a  new  trial,  a  statement  made  and  filed  and 
agreed  to  by  the  parties,  or  settled  by  the  judge,  can  not  be  made 
the  foundation  of  a  motion,  nor  annexed  to  the  record  of  the 
judgment  or  order  from  which  the  party  may  appeal.^  But  where 
the  attorneys  stipulate  in  writing  appended  to  the  statement 
that  '^  the  foregoing  statement  is  a  true  and  correct  statement  on 
motion  for  a  new  trial;  that  upon  said  statement  the  said  court 
did,  on,  etc.,  overrule  the  plaintiff's  motion  for  a  new  trial  and 
refuse  to  grant  the  plaintiffs  a  new  trial,  to  which  plaintiffs  then 
and  there  excepted;  and  further,  that  the  judgment-roll,  etc., 
and  the  aforesaid  statement  on  motion  for  a  new  trial  and  this 
stipulation,  is  a  true  and  correct  transcript  on  appeal,  and  may 
be  used  without  further  certificate,"  etc. —  a  notice  may  be 
presumed  to  have  been  given,  though  none  appears  on  the 
record.^ 

I  4800.  Time,  eocteiudon  of.  Time  to  give  notice  of  inten- 
tion may  be  extended  thirty  days.^  An  order  extending  the 
time  to  prepare  and  file  a  motion  extends  the  time  to  give  notice 
of  motion  for  a  new  trial;  and  an  order  extending  the  time  for 
more  than  the  period  allowed  by  statute  is  good  for  the  statutory 
extension.*^ 

§  4861.  Waiver  of  notice.  The  filing  of  a  counter-state- 
ment is  a  waiver  of  objection  to  a  want  of  notice  of  intention.'* 
But  if  the  record  does  not  show  that  the  party  resisting  applica- 

»  Bear  River,  etc.,  Co.  v.  Boles,  Na  1,  24  Cal.  354.  No  motion  for 
a  new  trial  can  be  entertained  where  no  notice  of  intention  wns 
given,  as  prescribed  by  the  Code.  Matter  of  Philbrook,  108  Gal.  14; 
and  see  Gould  v.  Elevator  Oo.,  2  N.  Dak.  216. 

»  Calderwood  v.  Brooks,  28  Cal.  151. 

27  Plateau  v.  Lubeck,  24  Cal.  364. 

28  Godchanx  v.  Mulford,  26  Cal.  316;  85  Am.  Dec.  178;  see  Hart  v. 
Kimball.  72  Cal.  283;  Rutherford  v.  Talent,  6  Mont  112. 

20  Cal.  Code  Civ.  Pro.,  §  1054;  Harper  v.  Minor,  27  Cal.  107. 

80  Cottle  V.  Leitch,  43  Cal.  320;  see  S  4401,  ante.  Extension  of  time 
for  filing  statement  does  not  extend  the  time  for  filing  notice  of 
motion  for  new  trial.    McGrath  v.  Tallent,  7  Utah,  266. 

81  wmiamB  V.  Gregory.  9  Cal.  7a 
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tion  for  a  new  trial  propoeed  amendnieiita  to  the  statement,  or 
participated  in  its  settlement,  waiver  of  service  will  not  be  pre- 
sumed.^* 

§  4862.  lEotion  on  affidavits.  When  the  application  is  made 
for  a  cause  mentioned  in  the  first,  second,  third,  and  fourth 
subdivisions  in  the  foregoing  notice  of  intention,  it  must  ba 
made  upon  affidavits.^  If  the  motion  is  to  be  made  upon  affi- 
davits the  moving  party  must,  within  ten  days  after  serving  the 
notice,  or  such  further  time  as  the  court  in  which  the  action  is 
pending  or  a  judge  thereof  may  allow,  file  such  affidavit  with 
the  clerk,  and  serve  a  copy  upon  the  adverse  party,  who  shall 
have  ten  days  to  file  counter-affidavits,  a  copy  of  which  must  be 
served  upon  the  moving  party." 

S  4868.  Affidavit    on  ground  of  irregularity. 

Form  No.  1150. 

[Title.] 
[Venue.] 

C.  D.,  being  duly  sworn,  deposes  and  says  as  follows: 

I.  I  am  the  defendant  in  the  above-entitled  action. 

II.  The  jury  was  irregularly  impaneled  in  the  said  cause, 
having  been  selected  by  the  sheriff  from  the  bystanders,  and  not 
from  the  body  of  the  county;  that  no  venire  was  issued  in  said 
cause,  nor  return  thereon  made  by  the  sheriff  of  said  county. 

82Calderwood  v.  Brooks,  28  Oal.  151;  see,  also,  as  to  waiver, 
§  4832,  ante;  Cereghloo  v.  Cereghino,  4  Utah,  100;  People  v.  Carter,  64 
Oal.  561.  Waiver  of  Irregularity  In  the  notice  of  Intention.  See 
Ohristy  V.  Water  Works,  68  Cal.  73  Savings,  etc.,  Soc.  v.  Moore,  68 
Id.  156. 

38  Cal.  Code  CIV.  Pro.,  §  658.  When  a  new  trial  Is  granted  upon  a 
particular  ground,  there  must  be  some  legal  evidence  that  such 
cause  for  a  new  trial  exists,  and  the  ground  must  be  a  legal  ground 
for  granting  a  new  trial.  Bralthwalte  v.  Aiken,  2  N.  Dak.  57. 
When  the  motion  is  made  on  the  grounds  of  irregularity  In  the  pro- 
ceedings of  the  JuiT,  and  misconduct  of  the  Jury,  it  must  be  upon 
affidavits.    Benjamin  v.  Stewart,  61  Gal.  605. 

34  Id.,  §  659,  subd.  1.  The  time  within  which  counter-affidavits 
may  be  filed  is  not  Jurisdictional,  but  is  only  a  rule  of  procedure 
subject  to  the  equitable  control  of  the  court  Smith  v.  Whittier, 
95  Cal.  279.  The  court  may  allow  them  to  be  filed  after  the  time 
limited  by  the  statute,  under  a  showing  that  they  had  been  pre- 
pared and  served,  and  that  the  filing  was  omitted  through  over- 
sight or  mistake.    Spottlswood  v.  Weir,  80  Cal.  .448. 
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Or,  11.  That  the  jury,  after  having  retired,  were  permitted 
to  come  into  court  and  receive  instructiona  during  the  absence 
of  the  defendant  herein,  and  of  his  counsel. 

[Jurat.]  [Signature.] 

S  4864.  Application,  grouada  of.  Application  for  new  trial 
may  be  made  because  of  irregularity  in  the  proceedings  of  the 
court,  jury,  or  adverse  party,  or  any  order  of  the  court  or  abuse 
of  discretion,  by  which  either  party  was  prevented  from  having 
a  fair  trial.^  The  irregularity  mentioned  must  be  distinguished 
from  errors  of  law,  as  the  motion,  if  made  on  the  latter  ground, 
is  not  based  on  affidavit.*^ 

I  4865.  AbujM  of  discretion.  Under  certain  circumstances, 
it  hsh  been  held  an  abuse  of  discretion  for  the  court  to  refuse 
to  allow  the  defendant  permission  to  verify  his  answer,  and 
grant  a  motion  to  strike  it  out,  when  the  cause  came  on  for  trial, 
no  objection  having  been  made  to  it  before  that  time.^  But  an 
enlarged  discretion  is  given  to  lower  courts  in  the  conduct  of 
their  business,  with  which  an  appellate  court  will  not  interfere, 
unless  it  affirmatively  appear  that  injustice  has  been  done.** 

S  4866.  Adverse  party,  misconduct  of.  A  motion  for  a  new 
trial  for  misconduct  of  the  opposite  party  must  be  accompanied 
by  an  affidavit  of  the  facts  relied  on.**  Where  counsel  is"  al- 
lowed to  reed  to  the  jury  as  a  part  of  his  opening  statement, 
against  the  objection  of  the  opposite  party,  matter  which  is  not 
competent  as  evidence,  and  which  is  afterwards  excluded  when 
offered  as  evidence,  it  is  an  irregularity  entitling  the  party  in- 
jured to  a  new  trial.*®  So,  also,  where  counsel  is  permitted  to 
use  abusive  language  towards  a  prisoner  and  insinuate  that  he 
did  not  dare  stand  a  fair  and  impartial  trial,  held  that  it  created 

as  Id.,  S  657,  subd.  1. 

M  See  Wilcoxson  v.  Burton,  27  Oal.  282,  238. 

^  Lattimer  v.  Ryan,  20  Cal.  628. 

M  Broadus  v.  Nelson,  16  Cal.  79. 

sopagnetel  v.  Gauche,  17  La.  Ann.  63.  Where  the  defendant, 
sheriff  of  the  county,  mingled  with  and  conversed  with  Jurors 
while  they  were  deliberating  upon  their  verdict,  and  In  the  charge 
of  a  sworn  bailiff,  no  reasonable  excuse  appearing  therefor,  such  de- 
fendant Is  guilty  of  such  Irregularity  as  to  Justify  the  court  In 
granting  a  new  trial.  Peterson  v.  Slgllnger,  3  S.  Dak.  256;  see.  also. 
People  V.  Myers.  70  Oal.  582. 

40Serlpps  V.  ReUly.  34  M^h.  384;  22  Am.  Rep.  583;  Lindsay  T. 
Pettlgrew,  3  S.  Dak.  199. 
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a  prejudice  against  the  prisoner  and  entitled  him  to  a  new 
trial/*  Improper  conduct  on  the  part  of  the  prevailing  party 
towards  a  witness,  as  by  threats,  persuasions,  etc.,  is  a  ground 
for  new  trial.**  Or  the  production  of  an  interested  witness,, 
known  to  be  such,  without  disclosing  the  circumstance.*^  If 
defendant,  without  objection,  permits  plaintiff's  counsel  to  draw 
inferences  which  he  deems  unfair  and  unjust,  or  to  indulge  in 
argument  calculated  to  improperly  influence,  prejudice,  or  mis- 
lead the  jury,  it  is  too  late  after  verdict  to  rely  upon  it  aa 
groimds  for  a  new  trial.**  Also  where  plaintiff  had  erred  in 
practice,  through  erroneous  advice  of  counsel,  a  new  trial  will 
be  ordered.**^  But  this  does  not  seem  to  be  a  good  reason  for 
a  new  trial.  Disorderly  conduct  on  part  of  spectators,  calculated 
to  influence  the  jury,  as  being  a  minfestation  of  popular  feel- 
ing, or  which  prevents  the  jury  from  hearing  the  charge,. 
quaere.^  A  new  trial  awarded  in  a  peculiar  case  on  the  ground 
that  the  case  had  not  been  fully  considered  in  certain  important 
aspects.*^ 

§  4867.  Affidavits  must  be  ideaitifled.  When  an  order  is  made 
granting  a  new  trial,  on  affidavits,  if  the  affidavits  are  not  identi- 
fied so  as  to  entitle  them  to  be  considered  on  appeal,  the  order 
will  bo  reversed.*®  And  the  identification  must  show  that  they 
were  read  or  referred  to  on  the  argument;  the  ordinary  indorse- 
ment of  filing  by  the  clerk  is  not  sufficient.*® 

41  state  V.  Smith,  75  N.  C.  306. 
4a  Owen  V.  Atkinson,  7  Mod.  156. 
48  Nlles  V.  Brackett,  15  Mass.  37a 

44  Ames  V.  Potter,  7  R.  I.  265. 

45  Rogrers  v.  Niagara  Ids.  0>..  2  Hall,  559.  Alleged  incapacity  of 
attorney,  on  account  of  his  intoxication,  as  ground  for  neir  trial. 
See  Pitch  v.  BUison,  15  Ool.  418.  The  failure  of  an  attorney  to  pre- 
pare for  the  trial  In  consequence  of  a  conversation  had  with  the 
adverse  attorney,  by  which  he  Is  misled  Into  the  belief  that  the 
trial  would  be  postponed,  is  excusable  neglect  warranting  a  new 
trial.    Symons  v.  Bunnell,  80  Cal.  330. 

48  Conrad  v.  Williams,  6  Hill,  444. 

47  Mills  V.  Van  Voorhls,  20  N.  Y.  412;  S.  C,  10  Abb.  Pr.  152.  Im- 
proper conduct  of  party,  calculated  to  Influence  the  jury,  is  ground 
for  new  trial.  Burke  v.  McDonald,  2  Idaho,  1022;  Palmer  v.  Railway 
Co.,  id.  290. 

48  Dean  v.  Pritchard,  9  Nev.  231;  State  v.  Parsons,  7  Id.  57. 

40  Johnson  v.  Mulr,  43  Cal.  542.  The  present  California  Code 
of  Civil  Procedure  differs  in  its  terms  from  the  former  Practice  Act^ 
under  which  the  above  decision  was^  rendered.  See  Bagnall  ▼• 
Roach,  76  Cal  106. 
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d  4b8C8.  Zxceptlons  muBt  be  taken.  A  new  tnal  will  not  be 
granted  where  one  of  the  jurors  wae  a  stockholder  in  the  com- 
pany defendant,  if  the  fact  was  known  to  counsel  for  plain- 
tiff before  entering  on  the  trial,  and  no  objection  waA  made  until 
after  the  trial  had  proceeded  for  some  time.*^  Nor  for  interest 
oi  a  juror,  if  known  to  counsel  before  the  trial.®^  Nor  that 
judge  is  not  impartial,  if  then  known  to  counael.^^  The  absence 
of  a  juror,  and  suspension  of  examination  thereby  without  ob- 
jection, is  held  no  objection  to  the  verdict.*"* 

S  4868.  G«t>tindB  of  motion.  A  new  trial  will  be  ordered 
when  there  is  such  irregularity  in  the  proceedings  that  the  ends 
of  justice  will  be  better  subserved."  It  is  within  the  discretion 
of  the  court  to  set  aside  a  verdict  in  consequence  of  irregularity 
in  the  conduct  of  the  jury.**  The  misconduct  must  be  shown, 
and  it  must  be  shown  to  have  resulted  to  the  injury  of  the  party 
against  whom  verdict  was  rendered.^  So  in  a  criminal  case,*^^  if 
the  misconduct  or  irregularity  is  satisfactorily  proved,  positive 
injury  need  not  be  shown.**  Where  the  judgment  was  rendered 
at  nine  a.  m.  upon  a  summons  citing  defendant  to  appear  at 
ten  A.  M.  a  new  trial  will  be  ordered.'*  So,  also,  if  after  the 
jury  has  once  retired,  they  are  allowed  to  come  into  court  and 
receive  instructions  in  the  absence  of  the  parties  or  their  coun- 

60  Orrok  v.  Oommonwealth  Ins.  Co.,  21  Pick.  456;  82  Am.  Dec  271. 

M  Kent  V.  Gharlestown,  2  Gray,  281. 

M  Crosby  v.  Blanchard,  7  AHen.  385. 

M  Bastman  v.  Tuttle,  1  Cow.  248;  Ex  parte  Hill,  8  id.  355;  Steward 
V.  Kinkel,  72  Cal.  187;  see  "  Exceptions,"  ante. 

M  Sannickson  v.  Brown,  5  Cal.  58;  63  Am.  Dec.  82. 

M  United  Statea  v.  Gillies.  Pet.  C.  C.  159;  Knight  v.  Preeport, 
13  Mass.  218;  Mcllvaine  v.  WUkina,  12  N.  H.  474,  476;  People  v. 
Douglas,  4  Cow.  26;  15  Am.  Dec.  332;  Wright  v.  Burchfleld,  3  Ohio, 
53;  Smith  v.  Harrow,  3  Bibb.  446;  Reynolds  v.  The  Champ.  Trans. 
Co.,  9  How.  Pr.  7;  Cain  v.  Cain,  1  B.  Mon.  213;  Hanks  v.  State,  21 
Tex.  526;  Brummond  v.  Leslie,  5  Blackf.  453;  Busick  v.  State,  19 
Ohio,  198. 

M  Smith  V.  Thompson,  1  Cow.  221;  Horton  v.  Horton,  2  id.  589; 
Oliver  V.  First  Presbyterian  Church,  5  id.  283;  Wilson  v.  Abrahams. 
1  Hill,  207;  Harrison  v.  Price,  22  Ind.  165.  A  new  trial  will  not  be 
granted  merely  on  the  ground  of  harmless  error  Gaynor  y. 
Clements,  16  Col.  209. 

w  Whelchell  v.  State,  23  Ind.  89. 

SB  Johnson  v.  Boot,  2  Fish.  Pat  Cas.  291;  compare  Henry  v. 
Bicketts,  1  Cranch   C.  C.  545;  Madden  v.  State.  1  Kan.  340. 

w  Parker  v.  Shephard,  1  Oal.  132. 
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i-el.^    If  the  court,  after  the  case  is  subniitted,  examines  books 
of  account  as  evidence  which  have  not  been  given  in  evidence 
during  the  trial,  the  "  iregularity  "  must  be  stated  in  the  record 
to  be  one  of  the  grounds  on  which  motion  will  be  made  for  a 
new  trial.**     Where  it  is  evident  the  jury  acted  under  a  mis- 
taken impression  as  to  the  legal  effect  of  the  evidence,  or  in  total 
dibregard  of  it,  a  new  trial  will  be  granted.*^    Or  where  it  is 
manifest  from  the  testimony  that  the  verdict  of  the  jury  must 
have  been  given  under  a  state  of  great  excitement.*^    But  that 
one  of  the  jurors  ''knew  and  was  aware  of  the  circumstances 
connected  with  the  affioir,"  if  no  objection  to  him  was  made 
until  after  verdict  rendered,  is  not  sufficient  ground.** 

{  4870.  Irregularities.    If  the  character  of  a  witness  is  called 
in  question  during  the  trial,  it  is  an  irregularity  for  the  judge 
to  make  a  remark  from  the  bench  indorsing  the  respectability 
of  the  witness,  and  if  the  testimony  of  the  witness  is  material, 
judgment  would  be  reversed  for  such  irregularity;  but  if  the 
testimony  be  immaterial,  the  judgment  will  not  be  reversed, 
though  the  conduct  of  the  judge  be  disapproved.**^    In  a  trial  by 
the  court,  if  testimony  be  admitted  on  the  hearing  against  the 
objections  of  a  party,  and  afterwards  on  the  determination  of 
the  cause  the  court  exclude  such  testimony  from  its  considera- 
tion, it  is  an  irregularity,  for  the  parties  are  entitled  to  have  the 
case  determined  in  accordance  with  the  ruling  at  the  trial.** 
^ere  the  jury,  after  having  been  out  for  a  long  time  consider- 
ing of  their  verdict,  return  into  court  and  report  that  they  are 
unable  to  agree,  and  the  court  gives  them  further  instructions, 
closing  with  the  remark,  "  You  must  agree  upon  a  verdict;  I  can 
not  discharge  you  until  you  agree  upon  a  verdict,'*  and  the  jury 
soon  return  with  a  verdict  of  no  cause  of  action,  the  verdict  was 
set  aside  as  obtained  by  constraint.*^    After  a  jury  retires  for 
ddibeiatioii,  it  is  error  for  the  judge  trying  the  cause  to  send  a 

90  Redman  v.  Gulnae,  5  dal.  148. 
«i  Wllcoxson  V.  Burton,  27  Oal.  237;  87  Am.  Dec.  06. 
63  Mintum  v.  Burr,  20  Oal.  48. 
68  People  V.  Aco8ta,  10  Cal.  195. 
«4  Lawrence  v.  Colliers.  1  Cal.  37. 
»  McMInn  v.  Whelan,  27  Cal.  319. 
es  Carpentler  v.  Small,  36  Oal.  364. 

er  Slater  v.  Mead,  53  How.  Pr.  67;  and  see,  also,  Mahoney  ^.  ^<n?l- 
way  Co.,  110  CaU  47l. 


411  P&OCSSIUNGS  ON  MOTION  POB  NEW  IBIAL.  §  4871 

ccinmnnication  to  them,  unleBS  by  confient  of  counsel  on  both 
sidesy  and  the  better  practice  is  to  communicate  in  open  court.^ 

I  4871.  Inaufflcient  groanda.  It  is  no  ground  for  setting 
afiide  a  verdict  that  there  were  good  grounds  of  challenge  to  a 
juror ;^  nor  that  the  court  rejected  a  competent  juror;^^  nor  the 
withdrawal  of  a  juror^  and  the  continuance  of  a  case  thereby.''^ 
Or  where  the  officer  in  charge  permits  a  juror  to  go  into  his  own 
house  to  change  his  linen,  if  in  sight  of  the  officer J^  The  bare 
fact  that  evidence  is  brought  to  the  notice  of  the  jury  out  of  its 
regtilar  order^'  is  insufficient.  Where  the  attorney  for  the  pre- 
vailing party,  at  the  request  of  one  of  the  jurors^  after  their 
retirement,  sent  for  a  bottle  of  liniment  which  had  been  pre- 
pared for  the  juror  to  relieve  his  pain,  and  the  liniment  was 
passed  in  by  the  officer,  it  was  held  that  this  was  not  such  an 
irregularity  as  would  vitiate  the  verdict^*  There  is  a  marked 
distinction,  between  the  performance  of  an  act  of  humanity  or 
duty  towards  a  juror  and  the  voluntary  oflfer  of  civilities,  such  as 
treating  with  spirituous  liquorsJ*  The  fact  that  instructions 
given  by  the  court  are  lost  or  mislaid  is  no  ground  for  a  motion 
for  new  trial.'''  Nor  that  a  deposition  alleged  to  contain  ma- 
terial matter  was  lost,  if  not  used  on  the  trial."  If  a  juror,  be- 
fore retiring,  asks  the  clerk  as  to  a  fact  appearing  from  the 
records,  and  no  objection  is  made,  a  new  trial  should  not  be 
granted.''*    Calling  in  the  clerk  to  inquire  if  they  were  correctly 

asPlunkett  v.  Appelton  51  How.  Pr.  460.  Nt>  objection  to  the 
temporary  absence  of  the  judge  from  the  courtroom  during  a  por- 
tion of  the  trial  can  be  considered,  if  the  motion  for  new  trial  is  not 
made  on  the  ground  of  irregularity,  and  the  objection  was  not 
urged  at  the  time.    O'Callaghan  v.  Bode,  84  Oal.  480. 

« Thompson  v.  Paige  16  Gai  77;  Holllngs worth  v.  Duane,  WalL 
0.  C.  147.     • 

TO  West  V.  Forrest,  22  Mo.  344. 

71  Benedict  v.  Cozzens,  4  Gal.  382. 

72  State  V.'  O'Brien,  7  R.  I.  336. 

73  Rice  V.  Cunningham,  29  Gal.  402. 

74  Gamaghan  v.  Ward,  8  Nev.  30.  The  sickness  of  a  juror  during 
the  trial  which  Is  not  so  severe  as  to  Incapacitate  him  from  per- 
forming his  duties,  Is  not  ground  for  a  new  trial.  People  v.  Brown, 
76  Gal.  573. 

7Bid.    The  latter  was  held  sufficient  to  set  aside  the  verdict  In 
Sacramento,  etc.,  M.  Go.  v.  Showers,  6  Nev.  201. 
7«  Vlsher  V.  Webster,  13  Gal.  68. 
n  Ghapman  v.  Ghapman,  4  GaU.  430. 
78  Allen  V.  BluDt,  2  Woodb.  &  M.  121, 147. 


§4872  NEW  X&IAL.  41S 

informed  how  to  make  the  computation,  no  injuiy  reeulting^^ 
ia  not  duthcient  grounds.  Where  a  slip  of  newspaper  waa 
handed  by  the  deputy  sheriff  to  the  jury  during  the  trial,  con- 
taining matters  relating  to  the  trial,  and  the  court  subsequently 
instructed  the  jury  that  the  slip  was  not  in  evidence,  and  should 
be  wholly  disregarded,  and  it  appeared  that  the  perusal  could 
not  have  prejudiced  the  losing  party,  it  was  held  not  ground  for 
new  trial.**  In  Illinois,  where,  the  sheriff  communicates  with 
the  jury  by  remarks,  he  may  be  fined.®*  Or  where  juror  read 
report  of  the  cause  in  a  newspaper  to  which  he  was  a  regular  sub- 
scriber, it  is  not  sufficient  grounds;®*  or  had  heard  the  case  dis- 
cussed, if  the  objection  be  not  raised  at  the  proper  time.®* 
Where  the  interference  of  strangers  with  the  jury  is  unattended 
with  corruption  in  the  latter,  and  has  not  been  prompted  by  a 
party,  and  it  does  not  appear  that  any  injustice  has  thereby 
been  done,  it  is  not  sufficient.®*  Where  a  sealed  verdict  was 
given  to  the  officer  in  charge  of  the  jury,  the  clerk  b«ing  al)sent, 
which  was  given  to  the  clerk  next  morning,  and  the  next  morn- 
ing the  verdict  is  opened  in  presence  of  the  jury  and  read  by 
the  clerk,  without  exception,  it  is  not  sufficient  ground  for  a  new 
trial.®*^  A  new  trial  will  not  be  granted  in  a  criminal  case  be- 
cause sheriff  takes  charge  of  the  jury  where  a  deputy  sheriff  was 
sworn,  nor  because  the  judge  informs  the  jury,  through  the 
sheriff,  that  if  they  do  not  agree  in  five  minutee  they  must  remain 
in  the  jury-room  over  night.®* 

I  4872.  Taking  out  papera.  If  the  jury  take  out  plaintiff's 
account  without  the  consent  of  the  defendant,  the  court  will 
grant  a  new  trial.®^  But  if  the  papers  taken  out  without  consent 
are  not  read  by  the  jury,  it  is  held  no  ground  for  setting  aside 

79  Dennlson  v.  Powers,  35  Vt.  39. 

80  Thrall  v.  Smiley,  9  Cal.  529;  see.  also,  to  the  same  effect.  United 
States  V.  Gilbert,  2  Sumn.  19. 

81  Reins  V.  People,  30  lU.  256. 

82  United  States  v.  Reid.  12  How.  (U.  S.)  361. 
88  State  V.  Daniels,  44  N.  H.  383. 

84  People  V.  Bof?g8,  20  Cel,  432;  affirmed  in  People  ▼.  Symonds,  22 
Id.  353;  but  see  Nesmith  v.  Clinton  Fire  Ins.  Co.,  8  Abb.  Pr.  141; 
compare  People  v.  Murray,  85  Cal.  350. 

86  Paige  V.  O'Neal,  12  Cal.  483. 

86  People  V.  Hughes,  29  Cal.  257. 

87  Hutchinson  v.  Decatur,  3  Cranch  C.  C.  291;  see,  also,  United 
States  V.  Clark,  2  id.  152;  contra;  Slmms  v.  Terapleman,  5  id.  163. 
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the  verdict.^  Or  that  they  took  out  through  mistake  a  depo- 
sition which  was  irrelevaiit  and  immaterial  to  the  issue.  Aliter 
if  it  was  deUyered  to  the  juiy^  by  the  counsel  of  the  party  in 
whoee  favor  verdict  was  rendered.®*  The  jury  having  found 
a  sealed  verdict,  but  upon  being  polled  one  of  them  dissented, 
on  being  sent  out  for  further  deliberation  they  returned  all  con- 
eurring  in  the  same  verdict,  it  was  held  no  irregularity .•^  The 
mere  fact  that  &  juror  attempts  to  communicate  the  verdict  to  a 
party  in  whose  favor  it  is  rendered,  before  its  announcement,  is 
not  sufficient  ground  for  setting  a  verdict  aside.®* 

I  4878.  Affldavlt  on  ground  of  the  misconduct  of  the  Jwy. 

Form  No.  1151. 

[TiTLB.] 

[Venue.] 

L.  M.,  being  duly  sworn,  deposes  and  says  as  follows: 
The  jury  impaneled  in  the  above-entitled  cause,  in  finding 
their  verdict  in  the  same,  resorted  to  the  determination  of 
chance,  to-wit  [each  juror  threw  dice,  upon  an  agreement  that 
the  one  who  threw  the  highest  number  should  name  the  verdict, 
whreupon  Q.  B.  threw  the  highest  number  and  fixed  the  ver- 
dict.] 

[JuBAT.]  [Signature.] 

\  4874.  AfELdaTlt.  Whenever  any  one  or  more  of  the  jurors 
have  been  induced  to  assent  to  any  general  or  special  verdict, 
or  to  a  finding  on  any  question  submitted  to  them  by  the  court, 
by  a  resort  to  the  determination  of  chance,  such  misconduct 
may  be  proved  by  the  affidavit  of  any  one  of  the  jurors.®*  The 
affidavit  need  not  be  made  by  a  juror  guilty  of  the  misconduct 
complained  of .^  And  it  seems  it  may  be  made  by  the  sheriff 
having  the  jury  in  charge.^  Being  in  derogation  of  the  com- 
mon law,  this  statute  must  be  strictly  construed,  and  will  only  be 
allowed  in  case  of  a  chance  verdict.®*^ 

ssHackley  v.  Hastie,  3  Johns.  252;  compare  Mitchell's  Case,  1 
City  Hall  Rec.  147. 
«»  Lonsdale  v.  Brown,  4  Wash.  O.  0.  148. 
00  Bunn  V.  Hoyt,  3  Johns.  2.55;  Douglass  v.  Tousey,  2  Wend.  352. 
»i  Fash  V.  Byrnes.  14  Abb.  Pr.  12. 
«  Cal.  Code  Civ.  Pro..  %  657,  subd.  2. 
WDonner  v.  Palmer.  23  Cal.  4a 
w  Wilson  V.  Berryman,  5  Cal.  44;  63  Am.  Dec.  78. 
OB  Tamer  v.  Tuolumne  County  Water  Oo.,  25  Cal.  400. 
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I  4870.  Chance  vndLct  The  verdict  to  which  the  aflBent 
of  any  of  the  jurors  was  obtained  by  a  resort  to  chance  will  be 
set  aside.^  Where  the  jury  entered  into  an  agreement  that  each 
should  mark  down  upon  a  separate  piece  of  paper  the  amount 
which  he  thought  the  plaintiff  was  justly  entitled  to  recover, 
which  amounts,  after  being  added  together,  should  be  divided 
by  twelve,  and  that  the  quotient  should  be  their  verdict,  is  a 
chance  verdict,  if  they  agree  to  be  bound  by  the-  result.^^  It  is 
not  a  chance  verdict  within  the  meaning  of  the  statute,  and  the 
affidavits  of  jurors  can  not  be  received  to  impeach  it.^  That  is 
not  a  chance  verdict,  if  they  do  not  agree  to  be  bound  by  the 
result,  but  reserve  to  themselves  the  right  to  dissent*®  Where 
a  portion  of  the  jury  are  induced  to  assent  by  drawing  lots,  it 
is  a  chance  verdict.  ^^  So,  also,  where  their  assent  is  obtained 
by  matching  coins.*^^ 

S  4876.  lElacondnct.  Separation  of  the  jury  is  not,  in  the  ab- 
sence of  any  appearance  of  prejudice  to  the  party  complaining 
of  it,  ground  for  a  new  trial,  or  where  there  is  no  ground  of 
suspicion  that  they  have  been  tampered  with;*^  even  if  verdict 
be  subsequently  modified.^^    Otherwise  where  xhere  is  a  sus- 

99  Donner  v.  Palmer,  23  Cal.  40. 

»7  Wilson  V.  Berryman,  5  Cal.  44;  63  Am.  Dec.  78;  Mulocke  v. 
Lawrence,  5  City  Hall  Rec.  85;  Dentxm  v.  Lewis,  15  Iowa,  301; 
Schoolfield  v.  Brunton.  20  Col.  139. 

•8  Turner  v.  Tnolumne  County  Water  Oo.,  25  Cal.  400;  Boyce  v. 
Oal.  Stage  Co.,  Id.  473;  Hoare  v.  Hlndley,  49  id.  274;  see  post,  "  Im- 
peaching Vei-dict; "  also,  §  4692,  ante. 

w  Wilson  V.  Berryman,  5  Cal.  44;  63  Am.  Dec.  78;  Lee  v.  Clute, 
10  Nev.  149;  Conklln  v.  HIU.  2  How.  Pr.  6;  Fowler  v.  Oolton,  Bom. 
175:  Barton  v.  Holmes,  16  Iowa,  252. 

100  Levy  V.  Brannan,  39  Cal.  485. 

101  Donner  v.  Palmer,  23  Cal:  40;  see,  as  to  chance  verdict,  i  4692, 
ante,  where  the  cases  are  collated. 

103  £jr  parte  HiU,  3  Cow.  355;  People*  v.  Douglass,  4  id.  28;  16  Am. 
Dec.  332;  Everett  v.  Youells,  4  Barn.  &.  Adol.  681;  State  v.  Barton, 
19  Mo.  227;  State  v.  Harlow,  21  id.  446;  State  v.  Igo.  id.  459;  Green 
V.  Bliss,  12  How.  Pr.  428;  Oliver  v.  First  Presb.  Ch.,  5  Cow.  283; 
Smith  V.  Thompson,  1  id.  221;  Horton  v.  Horton.  2  id.  689;  Perkins 
V.  Ermel,  2  Kan.  325;  Anthony  v.  Smith,  4  Bosw.  603;  People  v. 
Moore,  41  Cal.  238. 

108  Nims  V.  Blgelow,  44  N.  H.  376;  Nininger  v.  Knox,  8  Minn.  140; 
Dozenback  v.  Baymer,  13  CoL  461;  B^ley  v.  Telegraph  Ca,  4  & 
Dak.  106. 
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picion  of  abufle.^^  Where  a  juror  drinks  liquor  as  a  remedy  for 
disease^  after  retiring  in  charge  of  the  officer^  a  new  trial  will 
be  granted.'^  And  in  Arkansaa  it  has  been  held  that  the  mere 
fact  that  one  of  the  jury^  during  the  trial,  in  company  with 
the  officer,  visited  a  saloon  and  took  a  glass  of  liquor,  will  not 
be  sufficient  ground  of  itself  for  granting  a  new  trial,  unless 
it  appear  that  the  defendant  was  prejudiced,  although  such  con- 
duct is  reprehensible.^^  Proof  of  declarations  of  juror  made 
after  verdict  can  not  be  received  for  the  purpose  of  impeaching 
it*^  A  conversation  of  a  juror  with  any  person  in  regard  to 
the  trial,  in  order  to  vitiate  the  verdict,  must  have  been  of  such 
a  nature  as  to  impress  the  case  on  the  juror's  mind  in  an  aspect 
different  from  that  presented  by  the  evidence.*^  The  mere  dis- 
closure of  the  verdict  by  the  juror,  after  it  has  been  agreed  upon, 
sealed,  and  delivered  to  the  clerk,  although  reprehensible,  is  not 
sufficient  of  itself  to  invalidate  the  verdict.^^  .  The  amendment 

104  Oliver  V.  First  Presb.  Oh.,  5  Cow.  283. 

105  Bnmt  V.  Fowler,  7  Cow.  562;  State  v.  Baldy,  17  Iowa,  89;  State 
V.  BuUard,  16  N.  H.  139.  The  propriety  of  this  role  Is  doubted  in 
Wilson  V.  Abrahams,  1  HIU,  208;  and  In  Harrison  v.  Rowan,  4  Wash. 
O.  O.  32,  It  was  held  that  the  mere  fact  of  the  jnrors  having  taken 
refreshments,  if  not  furnished  by  either  party  to  the  suit,  was  not 
sufficient  £:round  to  set  aside  the  verdict.  Nor  when  prisoner*s  coun- 
sel consented  in  open  court  to  this  indulgence,  unless  shown  that  the 
Indulgence  was  grossly  abused,  and  operated  Injuriously  to  the 
prisoners.    United  States  v.  Gibert,  2  Sumn.  19. 

106  Kee  V.  State,  28  Ark.  165;  Roman  v.  State,  41  Wis.  312;  Riissell 
V.  State,  53  Miss.  367;  but  see  March  v.  State,  44  Tex.  64;  Vollrath 
V.  Orowe,  9  Wash.  St  374.  Intoxication  of  juror  as  ground  for  new 
trial  Ipswltch  V.  Fernandez,  84  Oal.  639.  Intoxication  of  Judge 
and  Jury.  Repath  v.  Walker,  13  OoL  109.  The  fact  that  during  the 
trial  one  of  the  Jurors  was  accused  of  a  grave  crime,  and  employed 
one  of  the  counsel  for  the  successful  party  to  defend  him,  is  not 
ground  for  a  new  trial,  where  It  does  not  appear  that  the  Juror  was 
rendered  Incompetent  or  failed  to  give  due  attrition  to  the  testi- 
mony and  arguments.  Hill  v.  Oorcoran,  15  Ool.  270.  Improper  dis- 
cussion of  case  by  Jury  before  its  final  submission.  See  Monaghan 
V.  Rolling  Mill  Oo.,  81  Oal.  190.  Visiting  the  premises  by  the  Jury 
to  enable  them  to  understand  the  evidence  introduced  on  the  trial 
can  not  deprive  the  court  of  Its  Jurisdiction  to  grant  a  new  trial, 
which  It  should  doy  notwithstanding  a  conflict  in  the  evidence,  it 
fully  convinced  that  the  verdict  was  wrong.  McQueen  v.  Mechanics' 
Institute,  107  Oal.  163. 

107  Hollingsworth  v.  Duane,  Wall.  O.  C.  174. 

loe  March  v.  State,  44  Tex.  64;  see,  also,  Taylor  v.  State,  62  Miss. 
84. 
iw  Ingersoll  v.  Troebody,  40  Oal.  608. 
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of  1862  to  section  193  of  the  Califarnia  Practice  Act,  allowing 
the  aifidayita  of  the  jurors  to  be  rsceived  to  impeach  their  own 
verdict,  relates  merely  to  the  remedy,  and  governs  in  all  appli- 
cations for  new  trials  made  after  its  passage,  although  the 
verdict  and  judgment  sought  to  be  set  aside  were  rendered  pr&- 
viouftly.**® 

S  4877.  Zmpeachinff  Terdict.  Ordinarily  the  affidavits  of  ju- 
rors are  not  admissible  to  impeach  their  verdict,  either  for  error 
or  mistake  in  respect  to  their  verdict,  nor  for  irregularity  or 
misconduct  of  themselves  or  their  fellows,*^*  or  to  show  they 
intended  something  diflferent;*^^  except  under  special  circum- 
stances;^^'' as  where  mistake  arises  from  misdirection  of  the 
judge,  or  conduct  equivalent  thereto.*^*  But  where  the  foreman 
of  the  jury  by  mistake  announces  a  verdict  different  from  that 
agreed  upon,  the  affidavit  of  jurois  may  be  introduced  to  estab- 
lish that  fact  if  the  application  be  made  at  once  to  the  court  to 
correct  the  record  to  conform  to  the  actual  finding.****  By  the 
California  Code  of  Civil  Procedure,  section  667,  subdivision  2, 
the  affidavit  of  a  juror  may  be  used  to  prove  a  resort  to  chance 
in  determining  the  verdict;  but  this  statute,  being  in  derogation 
of  the  common  law,  must  be  strictly  construed,  and  will  not 
be  held  to  include  such  kinds  of  misconduct  aa  do  not  come 
clearly  within  the  descriptive  terms  of  the  statute.**®  But  such 
affidavits  may  be  received  to  show  improper  conduct  of  success- 
no  Donner  v.  Palmer,  23  Cal.  40;  see  S  4874,  ante. 
nil  T.  R.  11;  2  Id.  281. 

112  2  Tldd,  817;  Sargent  v. .  5  Cow.  121;  Rex  v.  Woodfall,  5 

Burr,  2667;  Turner  v.  Tuolumne  Water  CJo.,  25  Cal.  400;  People  v. 
Hughes,  29  id.  257;  Boyce  v.  California  Stage  Co.,  25  Id.  473;  Clum 
V.  Smith,  5  Hin,  500;  Ladd  v.  Wilson,  1  Cranch  C.  C.  305;  Green  v. 
Bliss,  12  How.  Pr.  428;  Dana  v.  Tucker,  4  Johns.  487;  Reins  v. 
People,  30  111.  256;  BrowneU  v.  McEwen,  5  Den.  367;  Cllne  v.  Broy, 

1  Oreg.  80;  People  v.  Columbia  Com.  Pleas,  1  Wend.  297;  Jackson 
V.  Dickenson,  15  Johns.  809;  8  Am.  Dec.  236;  Hughes  v.  Listner, 
23  Ind.  396;  Edmlston  v.  Garrison,  18  Wis.  594;  Taylor  v.  Everett, 

2  How.  Pp.  23. 

113  Littie  V.  Bird  well,  21  Tex.  597;  73  Am.  Dec.  242. 
11*  Ex  parte  Caykendall,  6  Cow.  53. 

116  Dalrymple  v.  Williams,  63  N.  Y.  361;  20  Am.  Rep.  644;  see. 
further.  "  Verdict"  ante. 

116  Turner  v.  Tuolumne  Water  Co.,  25  Oal.  400;  see,  also,  Hoare 
V.  Hindley,  49  id.  274;  and  see,  as  regards  affidavits  to  impeach 
verdict,  §  4874,  ante;  also.  People  v.  Azoff,  105  Cal.  632.  Counter- 
affidavits,  see  Smith  v.  Whittier,  95  id.  280. 
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f ul  party  in  approax^hing  them  on  the  subject;^^  (yr  they  miy  ba 
introduced  to  sustain  the  verdict^^^^  but  not  to  ahow  that  thax 
misunderstood  ita  effect.^^^ 

I  4878.  Affidavit  on  motion  —  groiind  of  swrpriflatt 

Farm  No.  1132. 

[Title.] 
[Venub.] 

C  D.;  being  duly  sworn,  deposes  and  says  aa  follows: 

I.  I  am  the  defendant  in  the  above-entitled  cause. 

II.  Previous  to  the  trial  of  said  cause,  to-wit,  on  the 

day  of ,  18..,  at ,  one  M.  N.  in- 
formed me  that  he  knew  and  would  testify  to  [state  a  material 
point  in  defense],  and  relying  on  said  assurance  I  took  no  steps 
to  procure  other  testimony  to  said  fact,  and  summoned  the  ^id 
M.  N.  to  testify  to  the  same,  but  the  said  M.  N.  when  called  to 
the  stand  at  the  trial  of  said  cause,  by  collusion  with  the  plain- 
tiff therein  [or  state  any  fact  or  occurrence  for  which  defend- 
ant is  not  responsible],  testified  contrary  to  what  he  had  pre- 
viously stated  he  should  do,  and  the  verdict,  which  was  against 
the  defendant,  was  mainly  attributable  to  said  testimony,  and 
on  a  new  trial  [state  material  point]  will  be  established  by 
evidence,  and  a  different  verdict  will  result. 

III.  I  am  able  to  prove  the  same  fact  by  0.  P.,  who  resides 

at  ,  and  whose  testimony  I  can  procure  at  the 

new  trial  of  this  cause. 

[Jurat.]  [Signatubb.] 

S  4879.  AffldATit.  The  affidavit  on  a  motion  for  new  trial, 
on  the  ground  of  surprise  by  nonattendance  of  witnesses,  should 
set  forth  particularly  and  distinctly  the  facts  which  the  party 
expects  to  be  able  to  prove  by  his  witnesses.**^    It  must  set 

117  Reynolds  v.  Gliamplain  Trans.  Co.,  0  How.  Pr.  7.  A  new  trial, 
nought  upon  the  ground  of  alleged  misoonduot  of  a  juror  in  using 
Improper  language  in  the  jurv-room,  Is  properly  denied  when  such 
misconduct  is  attempted  to  l>e  shown  by  the  affidavit  of  a  third 
person  to  whom  the  juror  had  stated  the  elroumstanoes,  especially 
where  the  use  of  the  langiiage  is  denied  hv  the  affidavit  of  the  Juror 
himself  and  some  of  his  fellow  jurors.  State  v.  Anderson.  14  Mont. 
Ml. 

lis  Dana  v.  Tucker,  4  Johns.  487;  see,  also,  Nesmlth  v.  Clinton  Plr^ 
Ins.  Co.,  8  Abb.  Pr.  141. 

ii»  Polhemus  v.  Heiman^  50  Cal.  438. 

i»  Rogers  v.  Huie.  1  Cal.  429;  54  Am.  Dec.  300;  Warren  v.  Bitten 

Vol.  Ill  —  53 
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fortli  due  diligenca*^  The  facts  constituting  legal  surprise 
should  be  shown  by  the  affidavits  of  the  attorney,  ana  not  by  the 
client.^^  Where  the  application  is  on  the  ground  of  surprise 
by  the  testimony  of  a  witness,  the  affidavit  should  show  that 
such  testimony  is  not  true.^^  A  new  trial  will  not  be  granted 
on  affidavit  by  a  witness  of  mistake  in  his  testimony  on  the 
trial,  unless  there  be  a  clear  showing  of  mistake,  and  that  it 
was  injurious  to  the  party,  and  that  he  had  no  means  or  had 
used  due  diligence  to  correct  it.^^ 

I  4880.  Application,  whAii  made.  The  general  rule  is,  that 
a  party  surprised  on  the  trial  must  apply  for  relief  at  the  earliest 
practicable  moment,  and  in  such  method  as  will  produce  the 
least  vexation,  expense,  and  delay;  but  the  rule  may  be  relaxed 
where  the  party  has  been  guilty  of  no  laches,  and  acts  in  good 
faith.i» 

\  4881.  OroundB  of  motion.  Accident  or  surprise,  such  as 
ordinary  prudence  could  not  have  guarded  against,  is  a  good 
gi'ound  for  a  motion  for  a  new  trial.^**  But  an  order  denying 
a  new  trial  on  this  ground  will  not  be  reversed  unless  there  has 
been  an  abuse  of  discretion.*^    The  surprise  must  be  some  mat- 

11  Mo.  354;  Clifford  v.  Railroad  Ca,  12  Col.  125.  The  party  alleging 
surprise  should  show  it  conclusively.  Gainee  v.  White,  2  S.  Dak. 
410;  affirming  S.  C,  1  id.  434;  Morse  v.  Swan,  2  Mont  306w  Necessity 
of  affidavits  on  the  motion.  See  Leete  v.  Sutherland,  20  Nev.  71; 
Orr  V.  Haskell,  2  Mont.  225.  Continuance  must  be  asked  for. 
Romero  v.  Desmarais,  4  N.  Mex.  367.  There  is  no  such  ground  for 
granting  a  new  trial  as  mistake  or  inadvertence,  as  distinguished 
from  "  accident "  or  "  surprise."  Flncher  v.  Malcolmson,  06  CaL 
38.  The  last  two  terms,  as  used  in  legal  parlance,  have  substan- 
tially the  same  meaning.    McGuire  v.  Drew,  83  Cal.  225. 

121  Rogers  V.  Hule,  1  Cal.  429;  54  Am.  Dec.  300;  and  see  McLar 
V.  Hapgood,  85  Cal.  357. 

122  Schellhous  v.  Ball,  29  Cal.  605. 

128  People  V.  Jocelyn,  29  Cal.  562;  Phenix  v.  Baldwin,  14  Wend.  62. 

124  Howe  V.  Briggs,  17  Cal.  385. 

125  Delmas  v.  Martin.  39  Cal.  555. 

128  Patterson  v.  Ely,  19  Cal.  28;  Oook  v.  De  la  Guerra,  24  id.  237; 
Brooks  V.  Lyon,  3  id.  113;  Moore  v.  Lr.  A.  Infirmary,  49  id.  669;  People 
V.  Marks,  10  How.  Pr.  261;  De  Leyer  v.  Michaels,  5  Abb.  Pr.  203: 
Peck  V.  Hller,  30  Barb.  655;  Oolomdov  etc.,  Railway  Co.  v.  Bowles. 
14  Col.  85;  Kenezleber  v.  Wahl,  92  id.  202;  compari^  Dewey  v.  Frank, 
62  id.  343. 

137  Noooey  v.  Mahoney,  30  Cal.  22^ 
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ter  of  fact,  not  of  law.^*  Thua  where  one  party  to  an  action  is* 
misled  by  the  act  of  the  other,  juatioe  demanda  that  a  new  trial 
should  be  granted.^*  Where  a  defendant,  whose  property  has 
been  attached,  files  an  evasive  answer  under  oath,  admitting 
the  indebtedness  sued  on,  and  then,  on  a  trial  between  an 
intenrenor  and  the  plaintiff,  testifies  that  the  debt  was  not  due, 
it  is  sufficient  cause  for  new  trial  on  the  ground  of  surprise.**^ 
Where  a  party  to  an  action,  previous  to  the  trial,  is  told  by  a 
witness  that  he  will  testify  in  a  certain  manner  to  a  material 
fact,  and  relying  on  his  statement,  neglects  to  procure  other 
testimony,  and  when  called  to  the  stand,  the  witness,  either  by 
collusion,  or  by  any  occurrence  for  which  the  party  calling  the 
witness  is  not  responsible,  testifies  contrary  to  what  he  had 
previously  stated,  it  is  surprise  in  the  sense  in  which  the  word 
is  used,  provided  the  party  shows  that  he  will  be  able  on  the 
new  trial  to  supply  the  testimony  required.^**  Where  it  clearly 
appears  that  a  witnees  has  made  a  mistake  in  his  testimony  upon 
a  material  point  which  was  in  its  nature  calculated  to  and 
probably  did  decide  the  verdict,  a  new  trial  will  be  granted  ;^^ 
but  not  where  the  witness  acknowledging  the  mistake  is  only 
one  of  several  who  testify  to  the  same  point.^*"  Where  defend- 
ant testified  to  payment,  and  plaintiff  after  such  testimony  had 
no  time  to  produce  evidence,  but  afterwards  found  witnesses 
who,  refreshing  their  memory  from  an  examination  of  plain- 
tiff's books,  could  testify  as  to  what  took  place  at  the  time  and 
place  of  the  alleged  payments,  in  disapproval  of  defendant's 
testimony,  it  was  held  good  ground  for  a  new' trial  for  surprise 

iMCralK  V.  Fanning,  6  How.  Pr.  336;  and  see  Pierce  v.  Willis,  108 
Cal.  91;  Pavement  Co.  v.  Bowie,  104  Id.  286.  A  party  will  not  be 
heard  to  claim  that  he  was  surprised  by,  and  for  that  reason  un- 
prepared to  meet,  the  testimony  of  his  adversary  as  to  facts  which 
were  specially  pleaded.  Fist  v.  Fist,  3  Col.  App.  273;  and  see 
Francisco  v.  Benepe,  6  Mont  248.  • 

i29Plnkham  v.  McFarland,  5  Cal.  137;  Jackson  v.  Warford.  7 
Wend.  62:  Chamberiain  v.  Lindsay,  1  Hun.  231;  Haynes  v.  State, 
45  Ind.  424;  Marsh  v.  State,  44  Tex.  64:  but  see  .Tackson  v.  Van 
Antwerp,  8  Cow.  273;  Taylcw  v.  Hariow,  11  How.  Pr.  285. 

180  CoRhlll  V.  Marks.  29  Cal.  673. 

181  Rodrijoiez  v.  Comstock,  24  Cal.  25;  compare  O'Donnett  v.  Ben- 
nett, 12  Mont  242. 

182  Coddington  v.  Hunt,  6  HiU,  595;  Ricliardson  v.  Pisher,  1  Blng. 

issMersereau  v.  Pearsall,  6  How.  Pr.  298. 
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•and  newly-discovered  evidence.^^  If  a  witness  absent  himself 
alter  he  has  appeared,  so  that  he  can  not  be  examined,  it  is  a 
surprise,  and  is  ground  for  a  new  trial.*^  If  documents  were 
ruled  out  which  had  been  read  without  objection  on  a  former 
trial,  it  is  a  surprise,  and  good  ground  for  a  new  trial.^^  And 
where  seduction  was  sworn  to  on  a  certain  day,  not  mentioned 
in  the  complaint,  and  on  which  day  the  defendant  was  abfe 
to  prove  an  alibi,  by  witnesses  who  were  not  present  at  the  trial, 
a  new  trial  was  granted.^^  Where  in  a  suit  for  damages  in 
which  the  defendant  answers  denying  damage  in  the  amount 
claimed,  the  court  enters  judgment  for  damages,  non  obstante 
veredicto^  after  plaintiff  had  gone  into  proof  as  to  damages,  and 
the  jury  had  returned  a  verdict  upon  the  facts  for  a  less  amount 
than  that  claimed,  and  less  than  the  amount  for  which 
judgment  was  rendered,  it  was  held  that  going  into  proof, 
etc.,  might  well  have  induced  defendant  not  to  move  to 
amend  his  answer,  which  motion  the  court  would  probably  have 
granted,  and  hence  defendant  might  have  been  taken  by  sur- 
prised^ Where  plaintiffs  were  permitted  to  prove  and  recover 
on  a  title  other  than  the  one  set  up,  it  was  error  in  the  court 
below  to  refuse  a  new  trial.*^  Where  defendant  had  a  good  de- 
fense, but  was  prevented  from  making  it  by  accident,  and  with- 
out^fault  on  his  part,  a  new  trial  will  be  awarded.^^  But  where 
a  party  lost  his  opportunity  of  defense  by  his  own  negligence, 
a  new  trial  will  not  be  granted.**^  So,  on  a  misdirection  of 
the  court  in  a  matter  not  material  to  the  merits  of  the  cause.' ^- 

iMParshall  v.  KUnck,  43  Barb.  203:  but  see  Berry  v.  Metzler.  7 
Cal.  418,  where  it  Is  held  to  be  only  ground  for  a  continuance. 

i86Tilden  v.  Gardiner,  25  Wend.  663;  Buggies  v.  Hall,  14  Johns. 
112.  To  entitle  one  who  has  failed  to  appear  at  trial  to  relief  upon 
the  ground  of  surprise  he  must  show  that  he  has  been  injured  by 
the  trial  in  his  absence,  and  that  a  different  result  would  be  reached 
ff  the  Judgment  were  vacated  and  a  new  trial  had.  McGuire  v. 
Drew,  83  Cal.  225. 

iM  Helm's  Ex'rs  v.  Jones'  Adm'x,  9  Dana  (Ky.),  26. 

187  Sargent  v.  Dennison,  5  Cow.  106. 

188  Benlff  V.  The  Cynthia,  18  Oal.  669. 

189  Eagan  v.  Delaney,  16  CaL  85. 

140  Ford  V.  Ford,  Walker  (Miss.),  505. 

141  Dodge  V.  Strong,  2  Johns.  Ch.  228;  Dorflinger  v.  Coil,  2  Ham. 
811;  Hoomes  v.  Kuhn,  4  Call.  274;  Green  v.  Bobinson,  5  How.  (Miss.) 
80. 

142  Maynor  v.  Lewis,  2  Ga.  Dec.  205. 
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§  4882.  Insuffloieiit  grounds.      If  the  party  alleging  surprise 
*•'  can  relieve  himself  irom  embarrassment  in  any  mode,  either 
by  nonsuit  or  a  continuance,  or  the  introduction  of  other  testi- 
mony, or  otherwise,  he  must  not  take  the  chances  of  a  verdict, 
but  must  at  once  fortify  his  position  by  resorting  to  all  available 
modes  of  present  relief."***    A  party  will  not  be  refused  a  new 
trial  because  when  taken  by  surprise  at  unexpected  testimony 
he  did  not  ask  for  a  continuance,  if  he  had  ncr  knowledge  at  the 
time  of  evidence  to  rebut  such  testimony.***    Want  of  prepa- 
ration is  a  ground  for  continuance,  but  no  ground  for  a  new 
trial.***    So  where  a  witness  absents  himself  without  leave,  and 
no  attachment  is  asked  for,  it  is  no  ground  for  a  new  trial.**^ 
Mere  surprise  at  the  evidence  given  by  the  witnesses  of  the  de- 
fendant or  of  the  adverse  party  is  not  sufficient  ground  for  a 
new  trial.**^    Or  because  witnesses  did  not  state  facts  which  the 
party  expected  they  would  state.**?    P]specially  where  it  is  not 
shown  that  proof  can  be  made  upon  another  trial  of  the  facts,  of 
which  the  want  of  proof  occasioned  the  surprise.**®    Nor  where 
the  plaintiff,  testifying  in  his  own  behalf,  sustains  the  averment 
of  his  own  complaint.***    Surprise  at  the  testimony  of  a  witness 
in  stating  a  certain  conversation  incorrectly  is  no  ground  for  a 
new  trial.***     A  party  can  not  be  surprised  by  his  opponent  mak- 
ing good  by  proof  the  allegations  of  his  plea.***    Nor  at  the 
ruling  of  the  court  on  the  admission  of  testimony.**'     Nor  that 
the  attorney  was  mistaken  as  to  the  time  of  the  meeting  of  the 
court,  and  was,  therefore,  not  present.***    The  plaintiff  can  not 
be  heard  to  complain  of  surprise  at  the  requirement  of  evidence 

14a  Schellhons  v.  Ball,  29  Cal.  008;  Ames  v.  Howard,  1  Sumn.  482; 
Oarr  v.  Gale,  1  Curt  C.  C.  384;  Barderre  v.  Den,  106  Onl.  594;  Bailey 
y.  Richardson,  66  id.  416;  Finctaer  v.  Malcolmson,  96  id.  38. 

144  Alger  V.  Merritt,  16  Iowa,  121. 

146  Turner  v.  Mwrison,  11  Cal.  21;  Stout  v.  Calver,  6  Mo.  254; 
35  Am.  Dec.  438;  Jackson  v.  Roe,  9  Johns.  77. 

146  Stewart  t.  Small,  5  Mo.  525. 

147  Live  Yankee  Co.  v.  Oregon  Ca,  7  Oal.  42;  Taylor  v.  Olillfomia 
Stage  Co.,  6  id.  228;  Shepard  v.  Citizens'  Ins.  Co.,  8  Mo.  272;  Beach 
V.  Tooker,  10  How.  Pr.  297. 

148  Martin  v.  Clark,  Hempst.  259. 

149  Mayfleld  v.  State,  44  Tex.  59. 

180  Cox  V.  Hntchings,  21  Ind.  219;  Peck  v.  Hensley,  Id.  344. 

151  Klockenbaum  v.  Pierson.  22  Cal.  160. 

152  Armstroncr  v.  Davis,  41  Cal.  494. 

168  Puller  V.  HutchingR.  10  Cal.  523;  70  Am.  Dec,  746. 
154  Stelgers  v.  Darby,  8  Mo.  679. 
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on  his  part  clearly  called  for.  by  the  ifisues;  even  though  he  waa 
led  by  the  defendant  (without  fraud)  to  auppose  that  the  fact 
in  issue  would  be  admitted.***  A  party  can  not  have  a  new  trial 
on  this  ground/ to  enable  him  to  rebut  testimony,  which  he  waa 
aware  before  the  former  trial  might  be  introduced.***  Nor  that 
the  party  was  surprised  in  a  matter  of  law.**^  Nor  that  a  party 
had  given  the  suit  no  further  attention,  having  instructed  his 
attorney  to  accept  compromise.*"  Nor  that  the  party  was  mis- 
taken as  to  the  nature  of  his  case.*^  Nor  the  unexpected  close 
of  plaintiff's  case.**^  If  a  mistake  of  law  can  ever  be  made  the 
means  of  obtaining  a  new  trial  on  the  ground  of  surprise,  it 
certainly  can  not  when  it  is  caused  by  the  negligence  of  such 
party.*®*  A  new  trial  will  not  be  granted  on  the  ground  of  sur- 
prise caused  by  the  rejection  of  evidence,  when  such  evidence 
would  not,  in  the  judgment  of  the  court,  have  varied  the  re- 
sult.*®^ The  introduction  of  false  evidence  relating  solely  to  a 
point  not  necessarily  involved  in  the  decision  of  the  action  is 
no  ground  for  a  new  trial.*®*  Surprise  at  the  admission  of  a 
witness,  because  his  attorney  had  advised  him  that  the  witness 
was  incompetent,  is  no  ground  for  a  new  trial.*®*  The  mistake 
of  counsel  as  to  competency  of  a  witness  is  no  ground  for  a  new 
trial.**  Nor  as  to  what  witnesses  would  testify.*®®  Mere  sur- 
prise at  the  result  of  a  trial  is  no  ground  for  a  new  trial.*®^ 

f  4888.  What  must  be  shown.     The  cases  establish  that  the 
party  must  prove  the  surprise,  how  he  was  injured  by  it,  and  that 

iM  Taylor  v.  Harlow,  11  How.  Pr.  285. 

iM  M^kim  V.  Anderson.  11  Barb.  215;  Blaktf  ▼.  Mlidigan,  65  Me. 
522;  Knapp  v.  Fisher,  49  Vt  94. 
iw  Hlte  V.  Lenhart.  7  Mo.  22;  §  4878,  ante. 
158  Patchin  V.  Wef^man,  19  Ma  151. 
1N>  Robbins  v,  Alton  Ins.  Co..  12  Mb.  380; 
160  Wells  v.  Sanjfer,  21  Mo.  354. 
i«i  People  V.  O'Brien,  4  Park.  Cr.  2P8. 
162  Foote  V.  Silflby,  1  Blatchf .  445. 
i«8  Guy  V.  Hanly,  21  Cal.  397. 
164  Klookenbaum  v.  Plerson,  22  Cal.  160. 
166  Packer  v.  Heaton,  9  Cal.  568. 

166  Bobbins  v.  Alton  Ins.  Co.,  12  Mo.  380. 

167  Lane  v.  Brown,  22  Ind.  239.  Reliance  upon  the  word  of  a 
reputable  attorney  may  be  excusable  neglet;t,  for  which  relief  may 
be  granted  on  the  fcround  of  surprise.  Robertson  v.  Williams.  -^1 
Cal.  268:  and  see  Symons  v.  Bunnell.  80  Id.  330:  commire  McGuire 
V.  Drew.  83  Id.  225;  Mitchell  v.  Downing,  23  Oreg.  448. 
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HO  laches  are  justly  attributed  to  him;^^  that  the  surprise  has 
not  residted  from  the  fault  or  negligence  of  the  moving  party;^^ 
and  that  the  verdict  is  mainly  attributable  to  the  facts  out  of 
which  the  surprise  resulted;^^^  and  that  he  has  a  valid  defense, 
and  that  on  new  trial  the  result  may  be  different^^^ 

I  4684.  Affidavit  on  motion  -—  ground  of  netwly-diMMyrwod 
cnrid«no«u 

Form  No,  iisj. 

[Title.] 
[Vknub.] 
C.  D.^  being  duly  sworn,  deposes  and  says  as  followsr 

I.  I  am  the  defendant  in  the  above^entitled  action. 

II.  Subsequent  to  the  trial  of  said  cause^  to-wit^  on  the 
day  of ,  18. .,  I  have  discovered  evi- 
dence which  will  establish  the  fact  [state  a  fact  material  to  the 
iesue] ;  that  said  evidence  is  new,  material  to  the  issue,  and  not 
cumulative,  nor  will  it  be  brought  to  impeach  any  evidence  or 
the  testimony  of  any  witness  who  has  been  heretofore  examined 
in  the  said  action. 

III.  I  did  not  know  of  the  existence  of  said  evidence  at  the 
time  of  the  trial,  and  could  not  by  the  use  of  reasonable  dili- 
gence [or  the  utmost  diligence]  have  discovered  and  produced 
the  same  upon  the  former  trial. 

[JuKAT.]  [Signature.] 

S  4B86.  Affidavit.  Newly-discovered  evidence  relied  on  to 
obtain  a  new  trial  has  no  place  in  a  statement.  It  should  be 
presented  in  aflBdavits.*^    Motions  for  new  trial,  on  the  ground 

i«  Brooks  V.  Douglass,  32  CaJ.  208;  Patterson  v.  Ely,  19  id.  28; 
Stephens  v.  Chiles,  1  A.  K.  Marah.  334;  Blythe  v.  Sutherland,  3 
McCord,  258;  Libenintz's  Adm'r  v.  Greenland.  2  id.  313;  Smith  v. 
Morrison,  3  A.  K.  Marsh.  81:  McFarland's  Adm'r  v.  Clark,  9  Dana, 
134. 

i»  Rogers  v.  Hule,  1  Cal.  429;  54  Am.  Dec.  300;  Schellhous  v. 
Ball,  29  Cal.  606;  Whetmore  v.  Murdook,  3  Woodb.  &  M.  380;  Henck- 
ley  V.  Hendrlckson,  5  McLean,  170;  Snowhill  v.  Knapp,  7  N.  Y.  Leg. 
Obs.  15. 

noschellhous  v.  Ball,  29  Cal.  005;  People  v.  Mack.  2  Park.  Cr. 
673;  De  Leyer  v.  Michaels,  5  Abb.  Pr.  203;  Hartwright  v.  Badham, 
11  Price,  383. 

171  Cook  V.  De  la  Guerra,  24  Cal.  237;  McChisky  v.  Oerhatiser,  2 
Nev.  47. 

172  Beans  v.  Emanuelll,  36  Cal.  117.  An  application  for  a  new  trial, 
on  the  ground  of  newly-discovered  evidence,  is  addressed  to  the 
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of  newly-discovered  evidence^  must  be  regarded  with  suspicion 
and  disfavor.  In  such  cases  the  motion  must  be  supported  by 
the  affidavit  of  the  moving  party  that  he  did  not  ioiow  the 
newly-discovered  evidence;^^*  and  usually  by  the  at&davits  of  the 
newly-discovered  witnesses,  showing  what  they  know  and  will 
testify;"*  and  should  be  free  from  the  suspicion  of  bad  faith."* 
The  affidavit  of  the  party  can  not  be  received  in  lieu  of  the  affi- 
davits of  such  witnesses,  unless  for  good  cause  shown  it  ap- 
pears that  the  affidavits  of  the  latter  can  not  be  obtained  in 
time,  or  in  such  further  time  as  may  have  been  granted  for  that 
purpose *^®  Witness's  affidavit  must  be  produced,  or  proof  that 
it  can  not  be  obtained;*"  or  a  sufficient  excuse  be  furnished  for 
its  absence;*'^*  or  time  be  obtained  for  its  production."®  .The 
best  possible  proof  must  be  adduced  of  the  existence  of  the  newly- 
discovered  evidence.*®®  If  the  affidavit  states  that  the  new  wit- 
ness merely  "  told  "  the  party  the  facts  relied  on,  it  is  insuffi- 
cient.*®* 

f  48$6.  Dilicrence  muflt  be  shown.     To  justify  a  new  trial  oi» 
this  ground,  it  must  be  shown  that  the  party  moving  used  rea- 

dlBcretlon  of  the  trial  court,  and  Its  action  wlU  not  be  disturbed 
except  for  abuse  of  discretion.  Lonjfley  v.  Daly,  1  S.  Dak.  257; 
People  V.  Urquldas,  96  Cal.  239;  Chllds  v.  Lauterman,  95  id.  369;  and 
see  §  4884,  ante. 

178  Baker  v.  Joseph,  16  Cal.  180;  Arnold  v  Skaggs,  35  Id.  684. 

"4  Hare  v.  Sproul.  2  How.  (Miss.)  772. 

176  Merk  v.  Gelzhaeuser,  60  Cal.  631. 
"e  Arnold  V.  Skaggs,  36  Cal.  684. 

177  Rogers  V.  Hule;  1  CaL  433;  Jenny  Llnd  Ca  v.  Bower,  11  id, 
194;  Case  v.  Codding,  38  Id.  194;  Den  v.  Morrell,  1  Hall.  382;  Smith 
V.  Gushing,  18  Wis.  295. 

178  gtaaith  V.  Cnshing,  18  Wis.  295. 

i7»  Jenny  Lind  Co.  v.  Bower,  11  Cal.  194. 

180  Smith  V.  Cushlng,  18  Wis.  295. 

181  Shumway  v.  Fowler,  4  Johns.  425.  See.  also,  as  to  the  requi- 
sites and  sufficiency  of  the  affidavit  Gaines  v.  White,  1  S.  Dak.  434; 
People  V.  ITrquidas,  96  Cal.  239;  Bate  v.  Miller,  63  id.  233;  Kem 
Valley  Bank  v.  Chester.  55  Id.  49;  Ross  v.  Sedgwick,  69  id.  247; 
People  V.  Wong  Ah  Foo,  Id.  180;  Bralthwalte  v.  Aiken,  2  N,  Dak. 
67;  Goose  River  Bank  v.  Gilmore,  3  id.  188;  People  v.  McCurdy.  68 
Cal.  576;  Thompson  v.  Thompson,  88  Id.  110;  Madden  v.  Steamship 
Co.,  86  id.  44.5.  Identlflcation  of  affidavits.  See  People  v.  Fredericks, 
106  Cal.  554.  Affidavit  of  counsel,  based  n?>on  information  and  belief, 
of  what  a  witness  will  testify  is  insufficient  to  secure  a  new  trial 
on  the  ground  of  newly-discovered  evidence.  Cole  v.  Tbomburg. 
4  Col.  App.  95. 
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fionable  diligence  to  discover  and  produce  the  evidence  on  a 
former  trial,  and  that  his  failure  to  do  so  was  not  the  result  of 
his  own  laches  ;^^^  that  the  strictest  diligence  is  required,  and 
that  the  evidence  will  change  the  result,  where  the  evidence  is 
merely  cumulative.^®^  And  the  application  should  state  what 
diligence  was  used;'**  absence  from  state  being  no  excuse  for 
want  of  diligence.'*  Diligence  or  the  want  of  it  in  a  particular 
case  depends  in  a  great  degree  upon  the  circumstances  sur- 
rounding the  parties  and  the  conduct  of  the  cause,  which  are 
peculiarly  within  the  knowledge  of  the  trial  court,  and  its  ac- 
tion will  rarely  be  interfered  with  on  appeal.'®*  A  new  trial  will 
not  be  granted  when  the  discovered  evidence  is  alleged  to  be  a 
deed  recorded  in  the  county  recorder's  office  a  year  before  the 
trial,  and  a  record  of  a  judgment  in  the  same  court  in  which 
the  cause  was  tried.'®^  If  materiality  is  discovered  during  trial, 
continuance  should  be  asked  for,  or  new  trial  will  be  refused.'®® 

188  Butler  V.  Vassault,  40  Oal.  74;  Arnold  v.  I^kaggs,  35  id.  684; 
Baker  v.  Joseph,  16  id.  173;  Howard  v.  Winters,  3  Nev.  639;  Wil- 
liams V.  Baldwin,  18  Johns.  480;  Vandervoort  v.  Smith,  2  Cai.  155; 
Palmer  v.  Mulligan,  3  id.  307;  Jackson  v.  Malin,  15  Johns.  293; 
People  V.  Mack,  2  Park.  Cr.  673;  People  v.  New  York  Superior  Court, 
10  Wend.  285;  Macy  v.  De  Wolf,  3  Woodb.  &  M.  193;  Aiken  v.  Bemls, 
id.  384;  Whetmore  v.  Murdock,  id.  380;  People  v.  Superior  Court,  5 
Wend.  115;  Leavy  v.  Roberts.  8  Abb.  Pr.  310;  S.  C,  2  Hilt.  285; 
Fellows  V.  Emperor,  13  Barb.  92;  People  v.  Marks,  10  How.  Pr.  261; 
De  Lima  v.  GlasseU,  4  Hen.  &  M.  369;  Floyd  v.  Jayne,  6  Johns.  Ch. 
479;  Campbell  v.  Genet,  2  HUt.  290;  Washburn  v.  Gould,  3  Story  C. 
C.  122;  Palmer  v.  Flak,  2  Curt.  C.  C.  14;  Prevost  v.  Gratz,  Pet.  C.  C. 
364;  Garrison  v.  United  States,  2  Ct.  of  CI.  (Nott  &  H.)  382;  Flkes  v. 
Bentley,  Hempst.  61;  Dickson  v.  Mathers,  id.  65;  Coote  v.  Bank  of 
United  States,  3  Cranch  C.  C.  95;  Leschi  v.  Ter.  of  Wash.,  Wash.  Ter. 
23;  Nlninger  v.  Knox,  8  Minn.  140;  Arthur  v.  Chavis,  6  Rand.  142; 
Doubleday  v.  Makepeace,  4  Blackf.  9;  Carson  v.  Cross,  14  Iowa,  463. 

183  Levitsky  v.  Johnson,  35  Cal.  41. 

184  Burnley  v.  Rice,  21  Tex.  171;  Edmlston  v.  Garrison,  18  Wis. 
594. 

185  Id.  There  must  be  a  Rntisfactory  showing  of  reasonable .  dili- 
gence. Von  Glohn  v.  Brennnn.  81  Cal.  261;  Harralson  v.  Barrett, 
99  id.  607;  Moran  v.  Abbey,  (W  U\.  r>6:  Xcsblt  v.  People,  19  Col.  441; 
Gaines  v.  White,  2  S.  Dak.  410:  Barton  v.  I^aws,  4  C^l.  App.  212. 

186  Jones  V.  Sinf^leton,  45  Cal.  94;  8(m»,  also.  Brown  v.  laiehra  70 
111.  575;  Kenezleber  v.  Wahl,  92  Cal.  202;  Heintz  v.  Cooper,  104  id. 
668. 

187  Welmer  v.  Lowery,  11  Cal.  104;  Vardeman  v.  Edwards.  21  Tex. 
737. 

188  Berry  v.  Metzler,  7  Cal.  418;  Klookenbaum  v.  Piorson.  22  id. 
160.    If  new  evidence  was  within  reach  of  the  moving  party  before 
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But  where  a  witneeB  on  the  former  trial  did  not  disclose  all  the 
knowledge  he  had  relatiye  to  the  facts^  it  is  not  ground  for  a 
new  trial.^®* 

S  4887.  Bvldftnce  most  not  be  cumulatlTe.  It  must  be  shown 
that  it  is  new  material^  and  not  cumulative.^*^  If  merely  cumula- 
tive, it  is  no  ground  for  a  new  trial.*^*  There  is  no  presump- 
tion that  newly-discovered  evidence  is  cumulative;  and  if  it  does 
not  appear  to  be  so  in  the  moving  papers/ the  fact  must  be 
shown  by  the  party  opposing  the  motion,  or  he  can  not  com- 
plain.*"*   Newly-discovered  cumulative  evidence   furnishes   no 

the  trial  his  ignorance  of  its  materiality  can  not  excuse  his  lack  of 
diligence  in  securing  and  presenting  it,  and  it  can  not  be  made  the 
basis  of  a  new  trial.  People  v.  Freeman,  92  Cal.  359.  Counter- 
affidavits  may  be  used  to  show  that  due  diligence  has  not  been 
used.    People  v.  Cesena,  90  Cal.  381;  Mowry  v.  Raabe,  89  id.  006. 

188  Davis  V.  Presler,  5  Smed.  &  M.  459;  Phillips  v.  Ocmulgee  Mills, 
55  Ga.  683. 

i90Bartlett  v.  Hogden,  3  Cal.  55;  Reed  v.  Clark,  47  id.  194;  Live 
Yankee  Oo.  v.  Oregon  Co.,  7  id.  42;  Taylor  v.  California  Stage  Co., 
6  id.  228;  Gaven  v.  Dopman,  5  id.  342;  Klockenbaum  v.  Pierson,  22 
id.  160;  Spencer  v.  Doane,  23  id.  418;  Aldrich  v.  Palmer,  24  id.  513; 
Cutler  V.  Steamer  Columbia,  1  Greg.  101;  Howard  v.  Winters,  3  Nev. 
539. 

i«i  See  above  authorities;  also,  Cole  v.  Thomburg,  4  Col.  App.  95; 
Levitsky  v.  Johnson,  35  Cal.  41;  Stoakes  v.  Monroe,  36  id.  383;  Cox 
V.  Hutchings,  21  Ind.  219;  Sturgeon  v.  Ferron,  14  Iowa,  160;  Wil- 
helmi  V.  Thorington,  id.  537;  Fleming  v.  Hollenback,  7  Barb.  271; 
People  V.  New  York  Superior  Court,  10  Wend.  285;  Pike  v.  Evans,  15 
Johns.  210;  Steinbach  v.  Columbia  Ins.  Co.,  2  Cai.  129;  Edmiston  v. 
Garrison,  18  Wis.  594;  State  v.  Stumbo,  26  Mo.  306;  State  v.  Wight- 
man,  27  id,  121;  Whitbeck  v.  Whitbeck,  9  Cow.  266;  Brisbane  v. 
Adams,  1  Sandf.  195;  Burnett  v.  Phalon,  4  Bosw.  622;  Leavy  v. 
Roberts,  2  Hilt  285;  Aiken  v.  Bemis,  3  Woodb.  &  M.  348;  Wheel- 
wright V.  Beers,  2  Hall,  391;  Nason  v.  Cookroft,  3  Duer,  366;  Peck 
V.  Hiller,  30  Barb.  655;  Adams  v.  Bush,  23  How.  Pr.  262;  Macy  v. 
De  Wolf,  3  Woodb.  &  M.  193;  Ames  v.  Howard,  1  Sumn.  482;  Long 
V.  Bank,  8  Utah,  104;  Mining  Co.  v.  Hammer,  6  Mont.  54;  People  v. 
Peacock,  5  Utah,  237;  Link  v.  Railway  Co.,  3  Wyo.  680;  Reed  v. 
Drals,  67  CaJ.  491;  WiUiamson  v.  Tobey,  86  Id.  497;  McCormick  v. 
Railroad  Co.,  75  id.  508;  Von  Glahn  v.  Brennan,  81  id.  261. 

i«2  Hobler  v.  Cole,  49  Cal.  250.  Where  the  question  as  to  whether 
newly-discovered  evidence  upon  which  a  new  trial  is  asked  Is 
cumulative  is  involved  in  doubt,  an  order  grnntfnc:  a  new  trial 
therefor  will  not  be  disturbed  upon  appeal,  where  there  has  been 
no  manifest  abuse  of  discretion  by  the  trial  court.  Kenezleber  v. 
Wahl,  92  Oal.  202.  But  where  every  material  fact  of  the  alleged 
newly-discovered  evidence  is  contradicted  by  counter-affidavits,  the 
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ground  for  a  new  trials  unless  it  is  of  so  controlling  a  character 
that  it  would  probably  change  the  yerdict.^^  The  best  defini- 
tion of  the  term  ^*  cumulative  evidence  "  is  that  in  Parker  v. 
Hardy,  24  Pick.  246,  viz.:  '^  Cumulative  evidence  is  additional 
evidence  of  the  same  kind  to  the  same  point/'^^  That  only  is 
cumulative  which  is  in  addition  to  or  corroborative  of  what  has 
been  given  at  the  trial.^^  Evidence  is  cumulative  if  it  supports 
evidence  introduced  on  the  trial  to  prove  facts  of  secondary 
importance,  the  tendency  of  which  was  to  prove  the  facts  in 
issue.^**  But  if  it  would  bring  to  light  some  new  fact  bearing 
upon  the  main  issue,  it  is  not  cumulative. ^^  Evidence  upon 
some  fact  which  is  specifically  distinct,  and  bears  upon  the  issue, 
is  not  cumulative,  though  it  may  be  intimately  connected  with 
parts  of  the  other  testimony.^^  So  proof  that  plaintiff  had 
acknowledged  settlement  of  the  demand  should  not  be  deemed 
cumulative.^**  Nor  in  case  of  crim.  con.,  proof  that  plaintiff 
had  for  some  time  been  living  in  adultery.*^ 

f  4888.  Host  not  be  impeaching.  It  must  be  shown  that  it  is 
not  to  impeach  an  adverse  witness.  It  must  go  to  the  merits 
of  the  case,  and  not  be  such  as  tends  merely  to  discredit  a 
witness;^*  except  in  very  rare  cases,  such  as  where  the  whole 

discretion  of  the  court  In  refusing  a  new  trial  will  not  be  inter- 
fered witli.  People  V.  Mesa,  03  Cal.  680;  and  see  Mo  wry  v.  Raabe, 
89  id.  606. 

iM  Windham  County  Bank  v.  Kendall,  7  R.  I.  77;  State  v.  O'Brien, 
id.  336;  Heaton  v.  Manhattan  Ins.  Oo.,  id.  602;  O'Hoarke  v.  Venne- 
kohl,  104  Gal.  264. 

iM  Bradish  v.  State,  36  Vt  462. 

i«  Gray  v.  Harrison,  1  Nev.  602. 

iM  Stoakes  v.  Monroe,  36  Oal.  383;  Gray  v.  Harrisoo,  1  Nev.  602. 

i«T  Gray  v.  Harrison,  1  Nev.  602. 

iss  Alger  v.  Merritt,  16  Iowa,  121;  Btineman  v.  Beath,  36  id.  73; 
German  v.  Maquoketa  Savings  Bank,  38  id.  368;  Wilson  v.  Plank, 
41  Wis.  94. 

i»s  Guyott  V.  Butts»  4  Wend.  679. 

200  Smith  V.  Masten,  16  Wend.  270. 

201  Baker  v.  Joseph,  16  Gal.  180;  People  v.  Anthony,  66  id.  397; 
People  V.  McGurdy,  68  id.  676;  Fist  v.  Fist,  3  Col.  App.  273;  Klocken- 
baum  V.  Pierson,  22  Oal.  160;  Deer  v.  State,  14  Mo.  348;  Meakln 
T.  Anderson,  11  Barb.  215;  Beach  v.  Tooker,  10  How.  Pr.  297;  Sim- 
mons V.  Fay,  1  B.  D.  Smith,  107;  Carr  v.  Gale,  1  Curt.  C.  C.  384; 
United  States  v.  Potter,  6  McLean,  182;  Brooke  v.  Payton,  1  Cranch 
C.  G.  128;  Ter.  of  Oregon  v.  Latshaw,  1  Greg.  146;  Barrett  v.  Belshe, 
4  Bibb,  348;  Harrington  v.  Blgelow,  2  Den.  109;  Fleming  v.  Hol- 
lenback,  7  Barb.  271;  Shumway  v.  Fowler,  4  Johns.  425. 
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queetion  ia  one  of  identity  of  persons  long  deceaaed.  To  give 
an  opportunity  of  impeaching  the  cliaracter  of  a  principal  wit- 
ness,^^  or  where  in  a  criminal  case  the  affidavit  of  the  principal 
witness  stated  that  her  evidetice  given  on  the  trial  was  incor- 
rect, and  her  mother  stated  in  an  affidavit  that  she  was  unre- 
liable; ^^  new  evidence  on  points  formerly  in  issue  must  be  of 
preponderating  character,  and  decisive  on  the  evidence  to  be 
overtumed.^^  But  where  the  genuineness  of  a  signature  is  put 
in  issue  and  made  the  subject  of  proof,  a  new  trial  will  not  be 
granted  on  account  of  the  discovery  of  new  evidence  tending  to 
prove  the  signature  a  forgery.*®  Where  the  plaintiff  in  eject- 
ment recovers  on  a  paper  title  and  defendant  discovers  after  the 
trial  that  plaintiff  had  conveyed  his  title  to  a  third  person  before 
the  commencement  of  the  suit,  a  new  trial  should  be  granted.** 
But  where  the  defense  was  forgery  in  an  action  on  a  note,  a  new 
trial  was  granted  on  the  ground  that  the  note,  which  at  the 
time  of  the  trial  was  lost,  had  since  been  found.*^''  Admissions 
and  conversations  of  a  defendant,  the  purport  of  which  is  in 
direct  conflict  with  his  testimony  in  the  case,  and  with  the  theory 
of  his  defense,  are  not  impeaching  but  original  evidence.** 

I  4889.  Host  be  material.  It  must  be  shown  that  it  is  ma- 
terial to  the  issue';  and  of  so  important  a  character  as  to  satisfy 
the  court  that  it  may  reasonably  be  inferred  the  verdict  would 
have  been  different  if  it  had  been  in  on  the  former  trial;*® 
or  that  it  would  materially  vary  the  complexion  of  the  cause.*^^ 
Where  a  referee,  after  report  had  been  made  up,  refused,  from 
doubt  as  to  his  powers,  to  allow  the  introduction  of  newly-dis- 
covered evidence,  at  the  same  time  intimating  in  a  supplemental 

203  Jackson  v.  Kinney,  14  Johns.  186;  Jackson  v.  Hooker,  5  Oow» 
207. 
a»  Mann  v.  State,  44  Tex.  642. 
a>4  Finley  v.  Tyler,  3  Mont.  400. 
205  Wright  v.  CariUo,  22  Cal.  595. 
aoecranmer  v.  Porter,  41  Cal.  462. 

207  Piatt  v.  Munroe,  34  Barb.  291. 

208  Alger  V.  Merritt,  16  Iowa,  121. 

209  Stokes  V.  Monroe,  36  Gel.  383;  State  v.  Locke,  26  Mo.  608;  Varde- 
man  v.  Edwards,  21  Tex.  737;  Gaffney  v.  Hoyt,  2  Idaho,  184;  Fran- 
cisco y.  Benepe,  6  Mont.  243;  Baumgarten  v.  Hoffman,  9  Utah.  33S; 
Wlmmer  v.  Simon,  Id.  378;  Turner  v.  Stevens,  8  Id.  75;  and  6ee 
Madden  v.  Steamship  Co.,  86  Gal.  4-J5. 

2i0L.eyit8ky  v.  Johnson,  35  Cal.  41;  United  States  ▼.  Cornell,  2 
Mason,  91;  Ludlow  y.  Parker,  4  Ham.  5. 
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report  that  if  such  evidence  had  been  adduced  on  the  trial,  the 
result  would  probably  have  been  different,  it  was  held  to  be  good 
ground  for  a  new  trial.*** 

f  4880.  Must  be  sabMqnftntly  diaooveMd.  The  moving  party 
must  show  by  his  own  affidavit  that  the  new  evidence  waa  not 
known  to  him  at  the  time  of  the  trial.  Upon  that  question  the 
affidavits  of  other  persons  are  not  sufficient.*'*  A  new  trial  for 
thid  cause  is  never  granted  if  the  existence  of  the  new  evidence 
was  known  to  the  applicant  before  the  trial  was  had;***  even 
though  he  had  forgotten  it  at  the  time  of  the  trial,***  and 
though  it  was  unknown  to  his  counsel  until  after  the  trial.**' 
Kcwly-discovered  testimony,  consisting  of  facts  within  the 
knowledge  of  witnesses  called  by  the  movant  and  examined  on 
the  trial,  will  not  authorize  a  new  trial.**® 

f  4891.  Wh«n  new  trial  denied.  New  trial  will  not  be 
granted  if  the  witnesses  whose  testimony  is  sought  to  be  intro- 
duced are  unworthy  of  belief;**^  nor  if  it  is  improbable  that 
they  could  be  obtained  at  the  new  trial.**®  In  contesting  a  mo- 
tion for  a  new  trial  on  the  ground  of  newly-discovered  evidence, 
it  is  competent  for  the  adverse  party  to  show  by  affidavit  that 
the  witness  whoge  testimony  ia  stated  is  wholly  unworthy  of 
credit.***    Where  the  affidavit  on  which  the  application  is  made 

211  Hoyt  V.  Saunders,  4  Oal.  345.  To  warrant  a  new  trial  on  the 
ground  of  newly-dlsooTered  evidence  It  must  appear,  amonf?  other 
things,  that  the  new  eyldence  be  not  cumulative  merely;  that  It 
be  such  as  to  render  a  different  verdict  reasonably  probable  upon 
a  retrial;  and  that  It  could  not,  with  reasonable  dilij^ence,  have  been 
discovered  and  produced  at  the  trial.  1  Hayne,  N.  Trial  and  App., 
f  88;  approved.  People  v.  Demosters,  100  Gal.  607. 

312  Arnold  v.  Skaggs,  34  Oal.  684. 

218  Jackson  v.  Main,  15  Johns.  208;  Vandervoort  v.  Smith,  2  Cal. 
155;  Macy  v.  De  Wolf,  8  Woodb.  &  M.  193;  Whetmore  v.  Murdock, 
Id.  380. 

214  Fleming  v.  HoUenback,  7  Barb.  271;  People  v.  Superior  €k>urt, 
10  Wend.  285. 

215  Tonng  v.  State,  56  6a.  408;  and  see  fi  4885,  ante. 

216  Phillips  V.  Ocmnlgee  Mills.  55  Ga.  633;  Archer  v.  Heldt,  id. 
200;  Oautier  v.  Douglass  Manufacturing  Co.,  52  How.  Pr.  32.^. 

217  Cole  V.  Cole,  50  How.  Pr.  50;  Fleming  v.  HoUenback.  7  Barb. 
271;  Macy  v.  De  Wolf,  3  Woodb.  &  M.  108;  Williams  v.  Baldwin, 
18  Johns.  489;  see  Pomeroy  v.  Columbian  Ins.  Co.,  2  Cal.  260. 

218  Kendrick  v.  Delafleld,  2  Cai.  67. 

219  Williams  V.  Baldwin,  18  Johns.  480. 
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is  shown  by  counter-affidavits  to  be  open  to  the  suspicion  of  bad 
faith,  and  it  also  fails  to  raise  a  reasonable  presumption  that  the 
new  evidence,  if  produced,  would  change  the  result^  a  new  trial 
will  be  denied.^^  On  a  conviction  for  larceny  a  new  trial  will 
not  be  granted  to  allow  the  prisoner  to  introduce  evidence  that 
the  stolen  property  did  not  belong  to  the  person  named  in  the 
indictment.«i 

§  4892.  Hotlon  on  statement,  etc.  When  the  application  for 
a  new  trial  is  made  for  any  other  cause  than  those  named  in 
the  first  four  subdivisions  of  the  notice,  that  is,  when  it  is  made 
on  the  ground  of  excessive  damages,  insufficiency  of  the  evi- 
dence to  justify  the  verdict,  etc.,  or  for  error  in  law  occurring 
at  the  trial  and  excepted  to  by  the  party  making  the  application, 
it  may  be  made  at  the  option  of  the  moving  party,  either  upon 
the  minutes  of  the  court,  or  a  bill  of  exceptions,  or  a  statement 
of  the  case.^^  In  such  cases  probably  the  more  frequent  prac- 
tice is  to  move  on  the  statement  of  the  case;  though  in  some 
instances  a  bill  of  exceptions  takes  its  place. 

fi  4893.  Bill  of  exceptions.  If  the  motion  is  to  be  made  upon 
a  bill  of  exceptions,  and  no  bill  has  already  been  settled  as 
hereinbefore  provided,*^  the  moving  party  shall  have  the  sanio 
time  after  service  of  the  notice  to  prepare  and  obtain  a  settle- 
ment  of  a  bill  of  exceptions  as  provided  after  the  entry  of  judg- 
ment, or  after  receiving  notice  of  such  entry,  and  a  bill  shall  be 
prepared  and  settled  in  like  manner.  If  a  bill  of  exception*^ 
has  been  already  settled  and  filed,  when  the  notice  of  motion  is 
given,  such  bill  shall  be  used  on  the  motion.*^     A  bill  of  ex- 

aaoMerk  v.  Oelztaaeuser,  50  Cal,  631;  see,  also.  Cde  v.  Oole,  60 
How.  Pr.  59.  Use  of  counter-affidavitn.  see  S  4862,  ante.  To  obta'n 
a  new  trial  In  equity,  on  the  ground  of  newly-discovered  evidence, 
the  complaint  must  show  that  the  evidence  was  not  discovered  In 
time  to  have  been  used  In  the  legal  proceeding.  If  discovered  In 
time  to  have  been  presented  upon  a  motion  for  a  new  trial  In  the 
legal  action,  relief  will  be  denied  In  equity.  Snider  v.  lUnehart,  20 
Col.  448;  Ferrell  v.  Allen,  5  W.  Va.  43.  That  newly-dlscovered 
evidence  as  a  ground  of  new  trial  Is  not  regarded  with  favor.  f*ee 
Harralson  v.  Barrett,  09  Cal.  607;  Spottlswood  v.  Weir.  80  id.  448. 

231  Foster  v.  State,  52  Miss.  685. 

223  0ftl.  Code  dv.  Pro..  S  658;  Pavement  Co.  v.  Bowie.  104  Cal. 
286;  Symons  v.  BunneU  101  id.  223. 

223  See  ante,  "  Exceptions.** 

2a4Cfll.  Code  Civ.  P'-n.,  '  ''p^O.  p"bd.  2.  A  statement  on  motion 
for  e.  new  trial  and  a  bill  of  exceptions  may  be  Incorporated  In  one 
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ceptions  on  a  motion  for  a  new  trial  on  tlie  ground  of  insuffi- 
cietncy  of  the  evidence  should  specify  the  particulars  wherein  it  ia 
inanfficient.^^ 

I  4884.  Xinntea  of  tttb  eourt  When  the  motion  ia  to  be 
made  upon  the  minutes  of  the  court,  and  the  ground  of  the 
motion  is  the  insufficiency  of  the  evidence  to  justify  the  verdict 
or  other  decision,  the  notice  of  motion  must  specify  the  partic- 
ulars in  which  the  evidence  is  alleged  to  be  insufficient;  and  if 
the  ground  of  the  motion  be  errors  in  law  ocourring  at  the  trial 
and  excepted  to  by  the  moving  party,  the  notice  must  specify 
the  particular  errors  upon  which  the  party  will  rely.  If  the 
notice  do  not  contain  such  specifications,  when  the  motion  is 
made  on  the  minutea  of  the  court,  it  must  be  denied.'^  Aa  a 
statement  has  to  be  subsequently  prepared  in  such  cases  in 
order  to  appeal  from  the  order  of  the  court,**'  the  practice  of 
moving  on  the  minutea  of  the  court  is  not  common,  but  the 
atatement  is  prepared  for  the  hearing  of  the  motion  for  a  new 
trial;  and  the  statement  is  then  used  on  the  appeal. 

I  4896.  Statament,  preparatioii  of.  If  the  motion  is  to  be 
made  upon  a  statement  of  the  case,  the  moving  party  must, 
within  ten  days  after  the  service  of  the  notice  or  such  further 
time  as  the  court  in  which  the  action  is  pending,  or  a  judge 
thereof,  may  allow,  prepare  a  draft  of  the  statement,  and  serve 
the  same  or  a  copy  thereof  upon  the  adverse  party.    If  such 

paper  without  Invalldatina  either.  Spottiswood  v.  Weir,  66  Gal. 
525.  A  statement  of  facts  on  the  hearing  of  a  motion  for  a  new 
trial  is  not  necessary  under  Washington  practice.  Littlejohn  v. 
mUer,  5  Wash.  St.  300. 

a»  Martin  v.  Matfleld,  40  Gel.  45;  Oal.  Ck>de  Civ.  Pro.,  i  648;  see 
ante,  '*  Bxceptions/*  as  to  manner  of  taking  and  settling  bill. 

««  Cal.  Code  Civ.  Pro..  §  660.  subd.  4;  and  see  Weyl  v.  Railroad 
Ca,  60  Cal.  202;  Buckley  v.  Althorf.  86  id.  643;  Neale  v.  Railway 
Co.,  04  id.  426.  The  fact  that  a  cause  has  been  tried  without  the 
presence  of  an  official  reporter,  and  that  no  notes  of  the  evidence 
or  proceedings  at  the  trial  were  ever  filed  or  reduced  to  writing, 
does  not  deprive  the  losing  party  of  the  right  to  move  for  a  new 
trial  on  the  minutes  of  the  court,  but  he  may  rely  upon  the  recol- 
lection of  the  judge  as  to  the  evidence  and  proceedings,  and  can 
thereafter  secure  a  statnnent  of  the  case.  Malcohnson  v.  Harris. 
00  Cal  262.  The  order  denying  a  motion  for  a  new  trial  made  on 
the  minutes  of  the  court  can  only  be  reviewed  by  embodying  such 
minutes  in  the  statement  of  the  case.    Perego  v.  Dodge,  0  Utah,  3. 

227  8ee  Cal.  Code  Civ.  Pro.,  §  661. 
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proposed  statement  be  not  agreed  to  by  the  adverse  party,  he 
must,  withim  ten  days  thereat'tor,  prepare  amendments  thereto, 
and  serve  the  same  or  a  copy  thereof  upon  the  moving  party .^^ 
The  evidence  should  be  presented  in  a  narrative  form,  or  by 
statement  of  its  substance,  or  what  it  tended  to  prove.^^  The 
office  of  a  statement  on  motion  for  new  trial  is  to  bring  into 
the  record  those  matters  only  Which  arise  in  the  progress  of  the 
trial,  and  constitute  the  basis  of  the  motion  under  the  fifth, 
sixth,  and  seventh  subdivisions  of  section  193  of  the  Practice 
Act,**®  and  which  "the  appellant  desires  to  have  reviewed  on  ap- 
peal from  the  order  granting  or  refusing  a  new  trial.**  Matters 
which  do  not  seem  to  illustrate  the  point,  such  as  verifications, 
acknowledgment  of  deeds,  and  titles  of  courts,  should  be  omit- 
ted,^^  substituting  the  words  "  duly  verified,"  "  duly  acknowl-  . 
edged,*'  **  title  of  cause,"  etc.***  But  a  skeleton  statement 
containing  the  words  "  [here  insert  deed,  etc.],"  describing  it, 
without  consent  of  parties,  will  be  stricken  from  the  tran- 
script,*^ and  the  court  will  not  consider  the  questions  which  it 

228  Gal.  Code  Olv.  Pro.,  ft  659,  subd.  3;  Chase  v.  Evoy,  58  Cal.  348. 
Time  within  which  to  make  and  serve  statement.  See  Cooney  v. 
Furlong,  06  Col.  520;  Cole  v.  Wilcox,  99  id.  549.  Extension  of  time 
therefor.  Curtis  v.  Superior  Court,  70  id.  390;  Bunnel  v.  Stockton, 
83  Id.  319;  Muir  v.  GaUoway,  61  id.  498;  Matthews  v.  Superior  Court, 
68  id.  638;  relief  from  excusable  neglect  or  mistake.  Cole  v.  Wil- 
cox, 99  id.  549.  An  order  extending  the  time  within  which  to  prepare 
a  statement  on  motion  for  a  new  trial  carries  with  it  the  same 
extension  of  time  to  serve  the  statement.  Bryant  v.  Stemfeld,  89 
Cal.  611.  Proof  of  service  of  statement  See  Wulf  v.  Manuel,  9 
Mont  276.  Statement  need  not  be  served  on  all  the  attorneys  of 
certain  of  the  respondents,  when  attorneys  representing  all  the 
respondents  were  properly  served,  Walsh  v.  Mueller,  14  Cal.  76. 
The  same  rule  of  law  applies  to  bills  of  exceptions  as  to  statements 
on  motion  for  a  new  trial,  in  the  respect  that  the  party  moving  must 
prepare  and  serve  his  bill  of  exceptions  within  the  time  allowed 
by  law  for  that  purpose,  or  it  can  not  be  settled,  or  if  settled,  can 
not  be  considered,  either  at  the  hearing  of  the  motion  or  oa  appeal. 
Stonesifer  v.  Armstrong.  8Q  Cal.  594. 

229  People  V.  Getty,  49  Cal  581. 
280  Oal.  Code  Civ.  Pro..  §  657. 
2S1  Harper  v.  Minor,  27  Cal.  109. 
282  Estate  of  Boyd,  25  Cal.  513. 

288  Id.;  Mariner  v.  Smith,  27  Cal.  654;  Provost  v.  Piper,  9  Id.  652. 

284  Kimball  v.  Semple,  31  Cal.  657.  But  a  proposed  statement 
■honld  not  be  rejected  because  it  contains  reference  to  documentary 
evidence,  with  the  remark  "  [here  Insert],"  notlfsrlng  the  opposite 
party  that  it  is  to  become  part  of  the  statement    Such  reference  in 
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is  intended  to  present.^"^    Nor  will  a  mandate  lie  to  compel  the 
clerk  of  the  lower  court  to  certify  Buch  a  statement,  or  to  en- 
gross  it,  inserting  ttte   omitted   documents  in  their  proper 
places.'^    It  is  seldom  necessary  to  insert  an  entire  deed;  it  is 
sufficient  to  say  that  a  deed  was  introduced  from  A.  to  B., 
showing  that  A/s  title  has  vested  in  B.''^    They  may  be  in- 
serted in  the  transcript,  if  they  are  mentioned  in  the  statement 
as  having  been  in  evidence,  with  a  certificate  of  the  judge  that 
it  was  before  him  on  motion  for  a  new  trial,*^    Transcripts  of 
records  and  deeds,  where  no  point  is  made  on  the  construction 
of  the  language,  may  be  referred  to  by  a  brief  statement.^"* 
Where  documentary  evidence  is  referred  to,  the  appellant  can 
not  insert  copies  of  the  same  in  the  transcript  on  appeal  with- 
out the  assent  of  the  other  party,  unless  the  statement  has  been 
engrossed  and  settled  and  afterwards  authenticated,  or  unless 
the  originals  are  on  file  and  form  part  of  the  records.**®    Where 
the  admission  in  evidence  of  a  judgment-roll  is  relied  upon  as 
error,  the  statement  should  contain  either  the  record  or  paper 
so  admitted,  or  a  settled  abstract  thereof,  in  order  that  the  court 
may  judge  of  its  admissibility.^^     And  if  a  party  relies  on  the 
insufficiency  of  the  evidence,  and  a  statement  or  bill  of  excep- 
tions is  settled,  it  will  be  presumed  that  it  contains  all  the  evi- 
dence given  in  the  case  necessary  to  explain  the  points  involved, 
and  that  no  different  case  would  be  presented  as  to  such  points 
had  all  omitted  evidence  been  inserted.***  The  reporter's  notes  do 
not  constitute  a  statement,  and  can  not  be  considered  on  ap- 

an  engrossed  statement  would  render  It  a  skeleton  statement,  but 
a  proposed  statement  is  not  to  be  rejected,  or  settlement  thereof 
refused  on  that  account.  Reclamation  District  v.  Hamilton,  112 
Oal.  603.  Waiver  of  objection  for  lack  of  signature  to  statement. 
Peerce  v.  Boggs,  09  Cal.  340. 

285  Bush  V.  Taylor,  45  Cal.  112. 

286  People  V.  Bartlett,  40  Oal.  142. 

2S7  Kimball  v.  Semple,  31  Cal.  657;  Albion  Min.  Co.  v.  Mining  Co.. 
19  Nev.  225. 

288  Hess  V.  Winder,  30  Cal.  349. 

289  Knowles  v.  Inches,  12  Cal.  212. 

240  KimbaU  v.  Semple,  31  Cal.  657. 

241  .Doyle  V.  franklin.  48  Cal.  537. 

242  Abbey  Homestead  Ass'n  v.  Wlllard,  48  Cal.  615.    It  is  the  duty 
of  the  party  moving  for  a  new  trial  to  present  a  statement  contain- 
ing the  grounds  upon  which  he  intends  to  rely,  and  so  much  of  the' 
evidence  as  may  lie  necessary  to  explain  the  same,  and  no  more. 
Adams  v.  Lombard,  80  CaL  426. 

Vol.  Ill  —  65 
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peal.^^  The  Bpecification  of  particulars  or  errors  should  be  made 
a  part  of  the  proposed  statement,  for  without  it  neither  the 
adverse  party  nor  the  judge  can  well  know  how  much  of  the 
evidence  should  be  set  forth.*** 

§  4896.  Specification  of  particulars.  When  the  notice  of  the 
motion  designates,  as  the  ground  of  the  motion,  the  insuffi- 
ciency of  the  evidence  to  justify  the  verdict  or  other  decision, 
the  statement  shall  specify  the  particulars  in  which  such  evi- 
dence is  alleged  to  be  insufficient.  When  the  notice  designates,, 
as  the  ground  of  the  motion,  errors  in  law  occurring  at  the 
trial,  and  excepted  to  by  the  moving  party,  the  statement  shall 
specify  the  particular  errors  upon  which  the  party  will  rely. 
If  no  such  specifications  be  made,  the  statement  shall  be  dis- 
regarded on  the  hearing  of  the  motion.****  The  specifications 
should  be  contained  in  the  statement;  it  is  not  sufficient  that 
they  are  upon  an  annexed,  unsigned  paper.**®  It  constitutes  the 
bafiis  of  the  statement,  and  if  wanting,  the  statement  should  be 
disregarded.**^  No  point  will  be  considered  unless  it  is  speci- 
fied.**** If  a  paper  purporting  to  be  a  statement  on  motion  for  a 
new  trial  does  not  contain  a  specification  of  the  particular 
grounds  relied  on,  there  is  no  such  statement  as  is  required  by 
statute,  and  nothing  on  which  the  court  can  act.*** 

A  specification  of  the  particular  grounds  of  error  is  the  essen- 
tial element  of  a  statement;*^  and  all  errors  to  which  objection 
is  made  on  motion  for  a  new  trial  should  be  specified;*^*  as  that 

2«  People  V.  Armstronfc.  44  Oal.  327;  Becker  v.  Ckmimissloners^ 
etc.,  10  Mont.  87;  Barger  v.  Halford,  Id.  57. 
244  Barrett  v.  Tewksbury,  15  Cal  354. 

246  Gal.  Code  Olv.  Pro.»  f  659.  subd.  3. 
24«  Spencer  v.  Long,  39  Cal.  700. 

247  Id.;  Elder  v.  Shaw,  12  Nev.  7a 

248  Hawkins  v.  Abbott.  40  Cal.  639. 

249  Hutton  V.  Reed.  25  Cal.  478;  Walls  v.  Preston,  Id.  59. 

2B0  Hutton  V.  Reed,  25  Cal.  483;  Partridge  v.  San  Francisco,  27  lA. 
415. 

251  Crowther  v.  Rowlandson,  27  Oal.  376;  Burnett  v.  Pacheco,  Id. 
408.  See,  also,  as  to  necessity  of  specification  of  errors  In  state- 
ment, Bohnert  v.  Bohnert,  95  Cal,  444;  Nye  v.  Railroad  Co.,  97  Id. 
461;  Paris  v.  Raynor,  76  id.  647:  Donohoe  v.  Mining  Qo.,  66  Id.  ^17: 
Graham  v.  Stewart,  68  id.  374:  Earies  v.  Gllham,  20  Nev.  46,  49: 
Demers  v.  McConnlck,  5  Mont  234:  Dawson  v.  Baum,  3  Wash.  Tor. 
464;  Gilberson  v.  Smelting  Co.,  4  Utah.  46;  Slater  v.  Railway  Cb., 
8  id,  178;  Williams  v.  Dennison,  94  Cal.  540;  Hershay  v.  Kness.  75^ 
Id.  115;  Fleming  v.  Albeck.  67  id.  226.    The  specification  should  dls- 
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the  suit  is  barred  by  a  former  adjudication,  between  the  same 
parties^  upon  the  same  subject-matter;  that  the  cause  oi  aciion 
i:i  barred  by  the  Statute  ot'  Limitations;  that  the  property  in 
qucfition  was  the  separate  property  of  the  wife.  So  an  errone- 
ous instruction  may  be  assigned  as  error,  if  there  be  any  evi- 
dence rendering  it  pertinent  to  the  issue  ;^^  and  may  be  stated 
thus:  that  the  respondents  are  not  parties  in  interest  and  en- 
titled to  bring  the  suit,  having  previously  divested  themselves  of 
their  right  of  property  in  question.^^  So  as  to  other  errors  of 
law.^*^  The  error  must  be  specified,  if  there  is  but  one  question 
of  error  that  could  be  raised.^^  If,  at  the  close  of  a  statement 
on  motion  for  new  trial,  the  moving  party  says  that  he  *'  will 
rely,  on  the  argument  of  the  motion  for  new  trial  in  this  cause, 
upon  the  following  grounds,"  and  then  enumerates  his  grounds, 
he  will  be  considered  as  abandoning  all  the  grounds  not  enu- 

tlnguish  each  particular  pr<:^)06ltloii  of  fact  excepted  to  from  all 
others  involved  in  the  findings  of  the  court  or  In  the  verdict  of  the 
jury.  Dawson  v.  Schloss,  03  Cal.  194.  A  specification  which  attaclis 
mere  conclusions  of  law  Is  not  sufiSclent  Anthony  v.  Jillson,  83 
Gal.  296.  A  general  specification  **  that  the  court  erred  in  giving  to 
the  jury  instructions  asked  by  plaintiff/*  is  insufl),cient.  Joyce  v. 
White,  95  Gal.  286.  Specifications  are  not  sufilcidnt  to  entitle  the 
evidence  to  be  reviewed,  where  they  merely  state  generally  what 
the  evidence  shows,  and  do  not  purport  to  state  the  particulars 
wherein  the  evidence  is  insufficient  to  justify  the  finding  or  verdict. 
Haight  V.  Tryon,  112  Gal.  4;  and  see  Gregory  v.  Gregory,  102  id. 
60;  Green  v.  Green,  103  id.  108;  Adams  v.  Helbing,  107  id.  298; 
Kumle  V.  Grand  Lodge,  etc.,  110  id.  204;  Silva  v.  Holland,  74  id. 
530;  Lowrie  v.  Selez,  75  id.  349;  Patent  Brick  G6.  v.  Moore,  id. 
205;  Spots  V.  Hanley,  85  id.  155;  Knott  v.  Peden,  84  id.  219; 
Gnmmings  v.  Ross,  90  id.  68;  Dawson  v.  Sehloss,  93  id.  194;  com- 
pare Estate  of  Yoakam,  103  id.  503;  Smith  v.  EUis,  id.  294. 
Maps,  models,  and  diagrams  used  to  illustrate  the  evidence  of  the 
witnesses,  but  not  put  in  evidence,  need  not  be  embodied  in  the 
statement  Albion  Mln.  Go.  v.  Mining  Ga.  19  Nev.  225.  It  is  held 
when  the  statement  on  motion  for  new  trial  contains  no  specification 
of  errors  complained  of,  it  is  error  to  grant  a  new  trial,  even  though 
the  notice  of  motion  does  contain  a  specification  of  errors.  Sterling 
V.  Parsons,  9  Utah,  81;  Ganal  Go.  v.  Edwards,  id.  477;  overruling 
Stevens  v.  Higginbotham,  6  id.  215;  and  see  Ferrer  v.  Insurance  Go., 
47  Gal.  416. 

aB2  Barrett  v.  Tewksbury,  15  Gal.  359. 

»sid. 

aw  AlegPO  V.  Duncan,  24  How.  Pr.  210;  Pico  v.  Oohn,  67  Cal.  258; 
Bagnall  v.  Roach,  76  id.  106. 

2B6  Zenith  Gold  &  Silver  Min.  Go.  v.  Irvine,  32  Gal.  802. 
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meriited.^'^  It  is  aot  enough  that  in  the  histaiy  of  a  case  ex- 
ceptions appear  scattered  here  and  there  through  a  statement 
made  on  motion  for  new  trials  but  it  is  necessary  in  the  state- 
ment to  specify  the  particular  errors  upon  which  the  party  will 
rely.*^  Specifications  of  the  "  particulars  in  which  the  court 
erred  "  can  not  be  considered  as  specifications  of  the  particulaxB 
wherein  the  eridence  waa  insufficient.  Nor  is  it  an  error  of  law 
that  the  evidence  is  insufficient  to  justify  a  particular  finding 
of  fact.^*^  The  statement  shall  contain  so  much  of  the  evidenoe, 
or  reference  thereto,  as  may  be  necessary  to  explain  the  par- 
ticular points  specified;**  but  evidence  not  bearing  on  those 
points  should  be  excluded.^^  It  is  presumed  that  the  state- 
ment on  motion  for  a  new  trial  contains  all  the  evidence  per- 
tinent to  the  motion.^*  In  Nevada,  however,  it  has  been 
uniformly  held  that  an  order  denying  a  motion  for  new  trial  on 
the  ground  of  insufficiency  of  evidence  was  proper,  where  the 
motion  was  made  on  a  statement  failing  to  show  expressly  ihai 
all  the  evidence  was  before  the  court;  and  where  a  new  trial 
was  granted  by  the  court  below  on  such  a  defective  statement, 
the  order  was  reversed."* 

An  application  on  the  ground  of  error  in  instructions  must 
point  out  with  reasonable  certainty  and  particularity  the  error 
complained  of.**  Error  in  disregarding  the  evidence  offered  by 
defendant  to  show  the  title  to  the  lands  in  dispute  to  be  in  him, 
and  in  sustaining  either  or  any  of  the  objections  made  by  the 
plaintiff  to  the  admissibility  of  said  evidence,  or  any  part  thereof, 
is  a  defective  specification,  and  the  form  disapproved,  but  the 
point  was  considered  under  the  peculiar  circumstances  of 
the  case.**  The  findings  of  the  court  need  not  be  embodied  in 
the  statement  or  bill  of  exceptions.*^    But  if  a  new  trial  is  ap- 

9B6  Beans  v.  Emanuelli,  36  Gal.  117. 

»7Id. 

S68  Smith  V.  Christian,  47  Gal.  18. 

350  HuttoQ  V.  Reed,  25  Gal.  48&;  McMinn  v.  Whelan.  27  id.  319. 

900  Harper  v.  Minor,  27  Gal.  107;  Estate  of  Boyd.  25  id.  513:  see 
i  4885,  ante. 

901  Clark  v.  Grldley,  35  Gal.  396;  Hidden  v.  Jordan,  28  id.  301; 
Abbey  Homestead  Ass'n  v.  WiUard,  48  id.  614;  Gereghino  v.  Gereg- 
lilno.  4  Utah,  100. 

aoa  Libby  v.  Dalton,  9  Nev.  23. 

968  Estep  V.  Larsh,  21  Ind.  183;  Peck  r.  Henaley,  id.  344;  Joyce  ▼. 
White.  95  Gal.  236. 
904  Sharp  v.  Lumley,  34  Gal.  611. 
966  Reynolds  v.  Harris,  8  Gal.  618. 
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plied  for  on  the  ground  that  th€l  findings  are  againat  the  evi- 
dence^ a  specification  of  the  paiticidarB  in  which  each  finding  ia 
deemed  againat  the  evidence  ia  neoeesary.'^ 

I  4897.  Settlamant  of  atatexnamt.     If    no    amendmenta    are 
served  within  the  time  designated,  or  if  served  are  allowed,  the 
proposed  statement  and  amendments,  if  any,  may  be  presented 
to  the  judge  or  referee  for  settlement  without  notice  to  the  ad- 
verse party.     If  amendments  are  proposed  and  adopted,  the 
statement  shall  be  amended  accordingly,  and  then  presented  to 
the  judge  who  tried  or  heard  the  cause,  for  settlement,  or  deliv- 
ered to  the  clerk  of  the  court  for  the  judge.*^    If  not  adopted, 
the  proposed  statement  and  amendments  shall,  within  ten  days 
thereafter  (t.  e.y  after  the  service  of  the  amendments),  be  pre- 
aented  by  the  moving  party  to  the  judge,  upon  five  days*  notice 
to  the  adverse  party,  or  delivered  to  the  clerk  of  the  court  for 
the  judge;  and  thereupon  the  same  proceedings  for  the  settle- 
ment of  the  statement  shall  be  taken  by  the  partiee,  and  clerk, 
and  judge,  as  are  required  for  the  settlement  of  bills  of  excep- 
tion.^"*    If  the  action  was  heard  by  a  referee,  the  statement 
shall  be  settled  by  him  as  prescribed  in  that  section.^* 

%  4898.  Duty  of  Judge  on  settleDMnt.  It  is  the  duty  of  the 
judge,  or  referee,  in  settling  the  statement,  to  strike  out  of  it 
all  redundant  and  useless  matter,  and  to  make  the  statement 
truly  represent  the  case,  notwithstanding  the  assent  of  the  par- 
ties to  such  redundant  or  useless  matter,  or  to  any  inaccurate 
statement.*'®  If  the  motion  be  made  on  the  minutes  of  the 
court  and  a  statement  be  afterwards  prepared,  it  shall  only 
contain  the  grounds  argued  before  the  court  for  a  new  trial,  and 

a«  Le  Roy  v.  Rogers,  30  Cal.  220;  80  Am.  Dec.  88. 

awoal.  Code  Oiv.  Pro.,  §  659.  subd.  3.  Where  a  pr(H)Ofied  state- 
ment is  served  on  the  attorney  of  the  adverse  party  wflhln  the  time 
limited  by  law,  and  the  proposed  amendments  thereto  are  adopted 
by  the  moving  party,  the  statement  as  amended  may  be  presented 
to  the  Judge  or  delivered  to  the  clerk  for  settlement  within  any 
reasonable  time  thereafter.  Pendergrass  v.  Cross,  73  Cal.  475;  and 
see  Smith  v.  City  of  Stockton,  id.  204.  No  notice  of  the  refusal 
of  the  moving  party  to  adopt  proposed  amendments  is  required  to 
be  given,  other  than  the  delivery  of  the  statement  and  amendmenta 
to  the  clerk  or  Judge.    Mellor  v.  Crouch,  76  Cal.  5M. 

ass  Id.,  I  660. 

2flS  Id.,  %  659,  subd.  3.    See  ante,  **  Exceptions." 

270  Id.,  I  660,  subd.  3. 
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60  much  of  the  evidence  or  other  matter  as  may  be  neaeeeaiy  to 
explain  them;  and  it  &hall  be  the  duty  of  the  judge  to  exclude 
all  other  evidence  or  matter  from  the  statement.^*  Wfien  set- 
tled the  statement  shall  be  signed  by  the  judge  or  referee, 
with  his  certificate  to  the  effect  that  the  same  is  allowed.*" 
The  parties  may,  by  stipulation,  waive  the  signature  of  the 
judge  or  referee.^®  Judges,  judicial  officers^,  and  the  Supreme 
Court  possess,  respectively,  the  same  power  in  settling  and  certi- 
fying statements  as  is  conferred  upon  them  in  settling  and 
certifying  bills  of  exceptions  in  this  section.^*  The  court  below 
•loses  jurisdiction  to  settle  and  allow  a  statement  on  motion  for 
a  new  trial  after  appeal  taken.*"^ 

STi  Id.,  §  661.  Affidavits  used  oq  the  hearing  of  a  motion  for  a 
new  trial,  and  not  Indorsed  by  the  Judge  or  clerk  "  at  the  time  as 
having  been  reftd  or  referred  to  on  the  hearing  "  of  the  motion  for 
new  trial,  will  be  stricken  from  the  statement  on  appeal.  Albion 
Mln.  Ck>.  T.  Mining  Co.,  19  Nev.  225:  Dean  v.  Pritchard,  9  id.  232. 

272  Id.,  ft  659,  subd.  3. 

278  Sarver  v.  Garcia>  49  Oal.  218. 

274  Cal.  Code  Oiv.  Pra,  ft  653.    See  an^,  "  Exceptions." 

275  Thomas  v.  Sulliyan,  11  Nev.  280.  Settlement  of  statemefa-—  Where 
a  motion  for  a  new  trial  is  to  be  made  on  a  statement  of  the  case, 
an  order  denying  the  motion  before  the  statement  has  been  settled 
and  certified  by  the  court  is  erroneous.  Stewart  v.  Taylor,  68  Cal. 
6.  Where  the  statement  does  not  appear  to  have  been  settled  by 
the  trial  Judge,  and  signed  by  him,  and  contains  no  specification  of 
errors,  the  granting  of  a  new  trial  upon  such  a  statement  is  error. 
Slater  v.  Railway  Co.,  8  Utah,  ,178.  Where  the  successor  of  the 
judge  who  tried  an  action  hears  and  denies  the  motion  for  a  new 
trial,  made  upon  the  records  and  minutes  of  tlie  court,  the  sub- 
sequent statement  on  appeal  from  the  order  denying  the  motion 
should  be  settled  by  the  Judge  who  made  the  order,  and  not  by  his 
predecessor  who  tried  the  action.  Cummings  v.  Conlan,  66  Cal.  40.^. 
A  statement  which  is  not  signed  by  the  Judge,  with  his  certificate 
to  the  ^ect  that  the  same  is  allowed,  will  be  stricken  from  tho 
record  on  motion  in  the  appellate  court,  and  no  implied  authentica- 
tion by  waiver  will  be  recognized.  Scherrer  v.  Hale,  9  Mont.  63. 
Notice  of  settlement  to  the  adverse  party  is  not  necessary,  when  no 
amendments  have  been  filed  within  the  time  allowed  by  law. 
Wulf  V.  Manuel,  9  Mont.  276;  see  Barbaires  v.  Gregory,  64  Cal.  230; 
Mellor  V.  Crouch,  75  id.  594.  Time  of  settlement  of  statement. 
See  Wills  V.  Koug,  70  Cal.  548.  An  unexplained  delay  of  seven 
months  in  presenting  a  statement  to  the  trial  Judee  for  settlement 
Is  fatal.  Connor  v.  Motor  Road  Co.,  101  Cal.  420.  Where  n  motion  is 
made  to  disregard  a  statement  on  the  ground  that  It  had  not  been 
presented  within  the  time  allow^ed  by  law,  stipulations  of  counsel, 
and  orders  of  the  court,  an  order  denying  such  motion  determines 
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§  4899.  Filing  statement.     When  settled  and  certified  by  the 
judge  or  referee,  the  statement  must  be  filed  with  the  clerf  • 
The  practice  in  Nevada  differs  from  that  in  Calif omia.^"    Under 
the  Nevada  statute,  it  has  been  held  that  the  objection  that  the 
statement  was  not  filed  in  time  could  not  be  raised  on  appeal  un- 
lesB  it  had  been  made  on  the  hearing  of  the  motion  below.^®    And 
an  order  extending  the  time  to  file  the  statement  must  either  be 
filed  with  the  papers  of  the  case  or  entered  on  the  minutes  of 
the  court  within  the  time  prescribed  by  statute.^"    Under  the 
former  Califomia  statute  it  waa  held  that  a  stipulation  by 
counsel  to  the  correctness  of  a  statement,  and  "  waiving  all  infor- 
malities in  respect  to  filing  and  service  of  the  same,''  made  on 
the  day  when  it  should  have  been  filed,  did  not  justify  the  mov- 
ing party  in  neglecting  to  file  the  statement  for  five  months 
afterwards;  and  that  such  neglect  was  a  waiver  of  the  right 
to  move  for  a  new  trial.^®®    And  although  the  objection  might 
be  waived  by  the  adverse  party,  the  p««ty  urging  such  waiver 
must  make  it  affirmatively  appear.^* 

nothing  against  the  mover.  The  objections  made  by  him  may  be 
preserved  in  the  statement  before  settlement,  and  the  pre- 
sumption is,  that  if  well  taken  the  court  below  will  give  him  the 
benefit  of  them.  Amc^d  v.  9an  Jose,  81  Gal.  621.  The  trial  judge 
may  properly  refuse  to  settle  a  statement  if  the  notice  of  the  motion 
for  a  new  trial  or  the  proposed  statement  has  not  been  served  in 
time,  and  can  not  be  required  to  settle  such  statement  merely  to  be 
used  on  appeal  from  the  judgment.  Jue  Fook  Sam  v.  Lord,  83  Cal. 
159.  The  action  of  the  trial  court  in  allowing  the  moving  party  to 
Insert  in  the  proposed  statement  a  request  for  its  settlement  and 
aUowance  is  not  erroneous,  although  the  amendment  was  made 
after  the  time  for  filing  the  statement  had  expired.  Richardson  v. 
Bureka>  96  Gal.  444.  Mandamus  is  a  proper  remedy  to  compel  a 
judge  to  settle  a  statement  on  motion  for  new  trial  in  a  case  where  it 
is  his  duty  to  do  so.  Keane  v.  Murphy,  19  Nev.  8Sf.  But  this  remedy 
was  refused  in  a  case  where  the  notice  of  motion  for  new  trial  was 
made  too  late.    Clark  v.  Crane,  57  Cal.  629. 

276  Oal.  Code  Civ.  Pro.,  §  659,  subd.  3. 

«7  See  Stat.  Nev.,  |  197. 

»78  Twist  V.  Kelly,  11  Nev.  377. 

279  Clark  V.  Strouse,  11  Nev.  76;  see,  also,  Robinsoo  v.  Benson,  19 
Nev.  331. 

280  O'Neil  V.  Dougherty,  47  OaL  164. 

281  Munch  V.  Williamson,  24  Cal.  167.  Filing  statement  —  waiver,  etc, 
—  A  statement  of  the  case  on  motion  for  a  new  trial  is  not  required 
to  be  filed  until  it  has  been  signed  by  the  judge  with  his  certificate 
that  it  is  allowed.  When  filed,  and  not  before,  it  becomes  a  part  of 
the  record.    Biazl  v.  Howes,  66  Cal.  468.    If  filed  before  It  is  settled^ 
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I  4900.  8tatem«iat  on  motion  for  nmw  trial. 

Form  No.  1134. 

[Title.] 

This  is  an  action  of  ejectment  f(vr  a  parcel  of  land  described 
in  the  complaint  herein  [being  a  portion  of  a  tract  of  land 

chains  square^  called  the claim,  lying 

on  the  north  side  of  the  road  leading  from to 

]• 

The  cause,  being  regularly  called,  was  tried  before  the  court 

without  a  jury,  on  the day  of ,  18.  • 

The  defendant  mored  for  a  judgment  on  the  pleadings,  which 
motion  was  denied,  and  thereupon  the  following  evidence  was 
introduced: 

M.  N.,  called  and  sworn  for  plaintiff,  testified  as  follows,  etc. 
[insert  testimony  in  a  narrative  form,  or  its  substance]. 

Cross-examined,  etc. 

0.  P.,  called  and  sworn  for  plaintiff,  testified  as  follows,  etc. 
[insert  testimony]. 

Cross-examined,  etc. 

Book  of  surveys  shown  witness,  and  identified.  Plat  in  said 
book  introduced.  Deed  [state  parties  and  contents]  shown  wit- 
ness; knows  the  signature.  Deed  offered  in  evidence,  defend- 
ant objected  [state  grounds  of  objection] ;  objection  overruled, 
and  deed  introduced  marked  ^^  Exhibit  No.  1;^'  defendant  ex- 
cepted. 

It  need  not  be  filed  afterwards.  Gately  v.  Irvine,  51  Oal.  172.  If  the 
statement  Is  actuaily  left  with  the  clerk  for  filing  before  the  motion 
Is  submitted,  this  would  be  sufficient,  whether  It  Is  Indorsed  as  filed 
by  the  clerk  or  not;  but  a  certificate  or  affidavit  of  the  clerk  that 
the  statement  was  not  left  with  him  for  filing  until  after  the  motion 
had  been  passed  upon,  Is  binding  on  the  appellate  court,  and  will 
prevail  over  the  affidavit  of  the  appellant  to  the  contrary,  unless 
steps  are  taken  to  have  the  clerk* s  certificate  corrected  if  false. 
Mills  V.  Dearborn,  82  Cal.  61.  Notice  of  Intention  to  move  for  a  ne*w 
trial  may  be  waived  by  not  raising  the  objection  either  on  the  settle- 
ment of  the  statement  or  on  the  hearing  of  the  motion.  Gereghlno  v. 
Gereghino,  4  Utah,  100;  and  see  Sell  v.  Graves,  14  Mont.  341.  Where 
the  time  for  filing  a  statement  is  extended  "  to  "  a  certain  date,  the 
date  named  is  included  within  the  period  prescribed.  Mining  Go.  ▼. 
Bchrelner,  14  Mont  121.  But  extension  of  time  for  filing  statement 
does  not  extend  the  time  for  filing  notice  of  motion  for  new  trial. 
McGrath  v.  Tallent.,  7  Utah,  25«.  Extending  time  for  serving  state- 
ment  Bee  BlUot  v.  Whltmore,  10  Utah,  268. 
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Cross-examined^  etc. 

Becalled^  examined,  says,  etc 

Cross-examined,  says,  etc 

It  was  here  admitted  that  [state  admisdon];  the  plaintifl 
offered  and  read  in  evidence  a  deed  marked  '^  Exhibit  No.  2/' 

dated ,  from to ,  for 

[the  land  in  contest];  defendant  objected  to  the 

introdnction  of  the  deed  [state  grounds];  objection  ovemlled, 
and  defendant  excepted.    Also  deed  marked  *^  Exhibit  No.  3/' 

dated ,  from to ,  for 

acres,  including  the  premises  in  suit.     Also  deed 

marked  "  Exhibit  No.  4,"  dated from 

to ,  for acres,  including  the  premises 

in  suit.  Which  deeds  were  all  admitted  and  read  in  evidence 
against  the  same  objections  of  the  defendant  as  above  named, 
which  were  overruled,  and  to  which  he  excepted. 

Plaintiff  also  offered  and  read  in  evidence  deposition   of 

,  on  file  in  this  cause,  as  follows  [insert  in  narrar 

tive  form].  [State  in  like  manner  the  evidence  introduced  on 
behalf  of  defendant*] 

8PBCIFICATI0N  OF  PARTICULABfi  IN  WHICH  THE  ETIDBNCB  IS  IN- 
SUFFICIENT TO  SUSTAIN  THE  FINDINGS  AND  DB0I8I0N8  OF  THE 
COURT. 

I.  The  first  finding  of  the  court  is  unsustained  by  the  evi- 
dence for  the  reason  that  [show  wherein]. 

n.  That  portion  of  the  second  finding  reading  as  follows 
[designate  the  objectionable  portion]  is  contrary^  the  evidence 
in  this  [show  wherein]. 

ni.  That  portion  of  the  second  finding  reading  as  follows 
[designate  other  portion]  is  not  sustained  by  the  evidence  [show 
wherein]. 

EBROBS  OF  LAW. 

I.  The  court  enred  in  denying  defendant!3  motion  for  judg- 
ment on  the  pleadings. 

n.  The  court  erred  in  admitting  in  evidence  said  deed  of 

,  to ,  dated   ,  marked 

"Exhibit  No.  1,"  there  being  no  seal  affixed  thereto,  and  the 
acknowledgment  thereof  being  defective. 

ni.  The  court  erred  in  admitting  in  evidence  said  deed  of 
to ,  dated ,  of  the 
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land  shown  to  be  the  homoBteed  property  of and 

his  wife,  without  the  signature  and  acknowledgment  of  the  wife. 

IV.  The  court  erred  in  refusing  to  allow  defendant  to  prove 

that  he  actually  held,  poaaeesed,  and  occupied  the  demanded 

premises  continuously  and  adversely^  from  the day  of 

,  18..,  to  the  day  of  , 

18. .,  claiming  the  same  in  his  own  right,  adversely  to  all  the 
world,  including 

I  4001.  Discretion  of  court  Where  there  is  an  insufficiency 
of  evidence  to  sustain  the  veirdict,  a  new  trial  may  be  granted. 
It  rests  in  the  discretion  of  the  court.*^  Where  jury  renders 
a  verdict  against  the  plain  principles  of  law,  as  laid  down  by  the 
court,  and  against  clear  and  unquestioned  evidence,  the  court 
will  grant  a  new  trial,  notwithstanding  the  particular  circum- 
stancee  or  general  justice  -of  the  case.^^ 

I  4002.  Error  in  admitting  evidence.  From  the  admission  of 
improper  evidence  on  the  trial,  pertinent  to  any  material  issue, 
unless  the  same  be  withdrawn  before  the  submission  of  the  cause, 

282  Potter  V.  Carney,  8  Cal.  674;  Visher  v.  Webster,  13  Id.  60;  Lewis 
V.  Oovilland,  21  id.  178;  Oullahan  v.  Starbuck,  id.  413;  Phelps  v. 
Union  O.  M.  Co.,  39  id.  467;  Lorenzana  v.  Gamarillo,  41  id.  467;  Simp- 
son V.  PELciflc  Hut.  Life  Ins.  Oo.,  44  id.  139;  Altscbul  v.  Doyle^  48  id. 
536;  Marble  v.  Fay,  49  id.  686;  Doherty  v.  Enterprise  M.  Co.,  50 
id.  187;  Warner  v.  Gleaning  Works,  105  id.  409;  Cole  v.  Wilcox.  99  id. 
549;  Foltcm  v.  Le  Breton,  92  id.  467;  Breckenridge  v.  Crock.  68  id. 
403;  Pico  V.  Oohn.  67  id.  258;  Gerold  v.  Brunswick  Co.,  67  id.  124; 
BJorman  v.  Redwood  Co.,  92  id.  500;  Blum  v.  McHugh,  92  id.  497? 
In  re  Garrlnger,  104  id.  81;  Jones  v.  Sanders,  103  id.  678;  Froman  v. 
Patterson,  10  Mont  107;  McConley  v.  Tyler,  11  id.  61;  Baas  v.  Buker. 
6  id.  442;  Pratt  v.  Gilbert,  8  Utah,  66;  Tousey  v.  Etzel,  9  id.  329; 
Peterson  v.  Railway  Co.,  6  Wash.  St  202;  State  v.  Maokey,  12  Greg. 
154;  Oanningham  v.  Railway  Co.,  4  Utah,  206.  Sufficient  speciflca. 
tion  of  insufficiency  of  evidencei  See  Smith  v.  Ellis,  103  Cal.  294; 
Dawson  v.  Schloss,  93  id.  200;  Harnett  v.  Railroad  Co.,  78  id.  32; 
Brown  v.  Stark,  83  id.  636. 

288  United  States  v.  Duval,  Gilp.  356.  Verdict  is  against  law,  when. 
See  Dedez  v.  Save,  71  Cal.  552;  Sweeney  v.  Railroad  Go.,  57  id.  15; 
Simmons  v.  Hamilton,  66  id.  493;  Northern  Railway  Go.  v.  Jordan, 
87  id.  23.  An  error  of  the  trial  court  in  rendering  conclusiona  of 
law  which  are  not  supported  by  the  findings  is  an  error  which  should 
be  reviewed  by  a  direct  appeal  from  the  judgment,  and  is  not  a 
''decision  againat  law**  for  which  a  new  trial  should  be  granted. 
Shanklin  v.  Hall,  100  Gal.  26;  and  see  Boston  Tunnel  Co.  v.  Mc- 
Kenzie,  67  id.  486. 
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injury  is  pre&umed  to  result  to  the  party  against  whom  Buch 
eyidence  is  admitted^  and  he  ifi  entitled  to  a  new  trial,  whether 
the  cause  be  submitted  to  a  jury  for  a  general  or  special  verdict^ 
or  to  the  court  without  the  intervention  of  a  jury.**  Where 
improper  evidence  is  submitted  to  the  jury  under  objection,  a 
new  trial  will  be  granted,  unless  it  appears  that  such  evidence 
could  have  had  no  influence  prejudicial  to  the  party  objecting.*^ 
Injury  is  presumed  from  evidence  erroneously  admitted,  except 
where  it  clearly  appears  that  no  injury  accrued,*^  or  unless  it 
satisfactorily  appears  that  the  verdict  would  not  have  been 
changed.*®^  And  where  the  evidence  was  conflicting,  the  admis^ 
sion  of  any  incompetent  evidence  which  might  possibly  preju- 
dice ought  not  to  be  overlooked,*®  But  where  the  trial  is  be- 
fore a  court  or  referee,  a  new  trial  will  not  lie  where  there  is 
sufficient  competent  evidence  to  justify  the  judgment.^*  Or 
where  the  evidence  conflicts  with  the  complaint.*^  Or  if  there 
is  uncontradicted  evidence  sufficient  to  warrant  the  verdict  of 
the  jury  *^     Or  if  the  objection  was  merely  technical.^**^    And 

284  Spanagel  v.  Dellinger,  38  Oal.  282;  Rice  v.  Russell,  39  id.  609; 
Mason  v.  Wolff,  40  id.  246;  Leonard  v.  Kingsley,  60  Id.  628;  Ditch 
€o.  V.  Henry,  15  Mont  558. 

286  Innls  V.  Str.  Senator,  1  Oal.  459;  54  Am.  Dec.  305;  Santillon  v. 
Moses,  id.  98;  Trigg  v.  Conway,  Hempst  538;  Walpole  v.  Renfroe, 
16  La.  Ann.  92;  Gonsequa  v.  Willings,  Pet.  G.  O.  225;  Brown  v. 
<?ammings,  7  Allen,  dQ7;  see,  also.  GoghiU  v.  Boring,  15  Cal.  213. 

286  Grimes  v.  Fall,  15  GaL  63;  Weber  v.  Kingsland,  8  Bosw.  415. 
When  the  evidence  is  conflicting,  the  trial  court  is  authorized  to  re- 
view it,  and  if,  in  its  opinion,  the  verdict  is  against  the  weight  of  the 
evidence,  it  is  its  duty  to  grant  a  new  trial.  Domico  v.  Oasassa,  101 
Oal.  411;  and  see  Bates  v.  Howard,  105  id.  173;  Wilson  v.  Railroad 
Co.,  94  id.  166;  Mullins  v.  Wieland,  68  id.  231;  compare  Smith  v. 
Ireland,  4  Utah,  187;  Bowers  v.  Railroad  Go.,  id.  215;  I^ehi  Irriga- 
tion Go.  V.  Moyle,  id.  327;  San  Gabriel  Wine  Go.  v.  Behlow.  94  Gal. 
110;  Wlnans  v.  Sierra  Lumber  Go.,  66  id.  61;  Grystal  Lake  Ice  Co.  v. 
McAulay,  75  id.  631;  Bemheim  v.  Ghristal,  76  id.  567;  Harnett  v. 
Railroad  Go.,  78  id.  31;  Drlscoll  v.  Railway  Oo.,  97  id.  553;  O'Donnell 
V.  Bennett,  12  Mont  242;  Wallace  v.  Lewis,  9  id.  398. 

287  Thompson  v.  Lothrop,  21  Pick.  340. 

288  Whiting  V.  Otis,  1  Boew.  420. 

.   2W  Melton  v.  Gobb,  21  Tex.  539;  Holbrook  v.  Jackson,  7  Gush.  136. 

2B0  Ounningham  v.  Kimball,  7  Mass.  65. 

2»i  Zeigler  v.  Wells,  28  Oal.  263;  Renaud  v.  Peck,  2  HUt  137;  Allen 
▼.  Blunt,  2  Woodb.  &  M.  121;  Doane  v.  Baker,  6  Allen.  260;  HoUins- 
head  v.  Nauman^  45  Penn.  St  140;  Richardson  v.  Warren,  6  Allen, 
552. 

282  Allen  V.  Blunt,  2  Woodb.  &  M.  121. 
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its  rejectian  was  right.^^  Or  no  injustice  was  done  by  it. 
Or  if  it  was  cumulative.^^  Or  where  it  is  afterwards  made  com- 
petent.^^ Or  where  the  fact  to  be  proved  is  mere  surplusage, 
or  not  material  to  the  decision  of  the  ajction.^^  Or  was  not 
in  issue.  Or  where  its  admission  has  not  prejudiced  the  case.^^ 
Or  could  not  have  injured  the  defendant.^^  Or  does  not  bear 
upon  the  question  decided.'^  Or  where  the  court  instructs  the 
jury  to  disregard  such  evidence.'®^  Or  where,  under  the  de- 
cision admitting  the  evidence,  no  evidence  is  shown  to  have 
been  given.*^  If  the  court  erroneously  rules  that  certain  evi- 
dence is  admissible,  the  opposite  party  is  not  prejudiced  thereby, 
imless  the  ruling  is  followed  by  the  introduction  of  the  objec- 
tionable testimony.'*^  A  party  is  not  injured  by  a  refusal  to 
strike  out  exceptionable  testimony,  if  the  same  party  afterwards 
introduces  the  same  testimony,  or  if  counsel  afterwards  con- 
cedes the  facts  stated  in  such  testimony .^^  If  the  court  errone- 
ously allows  respondent  to  introduce  evidence  upon  matter  not 
denied  in  the  answer,  but  the  appellant  i&  not  prejudiced  thereby, 
a  new  trial  will  not  be  granted.**  The  admission  of  immaterial 
evidence  to  prove  a  conceded  point  furnishes  no  ground  for  a 
new  trial.'*    It  is  no  ground  for  a  new  trial  that  secondary  evi- 

»8  Allen  T.  Blunt,  2  Woodb.  &  M.  121. 

»4ld. 

soBId.;  Smith  v.  Jensen,  13  Col.  213. 

206  Eastman  v.  Amoskeag  Co.,  44  N.  H.  143;  ^62  Am.  Dec.  201. 

»7  Clark  V.  Lockwood,  21  Col.  220;  Mills  v.  Barney,  22  id.  240; 
Allen  V.  Blunt,  2  Woodb.  &  M.  121. 

»8  Horford  v.  Wilson,  1  Taunt  12;  Cox  v.  Kltchin,  1  Bos.  &  PuL 
338;  Allen  v.  Blunt.  2  Woodb.  &  M.  121. 

290  Dimmlck  v.  Mllwaukle  R.  R  Co.,  18  Wis.  471. 

000  Barry  v.  Bennett,  7  Met  354. 

«tt  Union  Water  Co.  v.  Crary,  25  Oal.  604;  85  Am.  Dec.  145;  Ran- 
dolph V.  Woodstock,  35  Vt  291;  Smith  ▼.  Whitman,  6  Allen,  502;  bat 
see  Green  v.  Hudson  River  R.  R.  Co.,  82  Barb.  25. 

803  Randolph  v.  Woodstock,  35  Vt  201;  Fowler  v.  Middlesex,  6 
Allen,  02. 

008  Treat  v.  Reilly,  35  Cal.  129. 

o«id. 

800  Wells  V.  McPike,  21  Cal.  215;  TuUy  v.  Harloe,  36  id.  302;  05 
Am.  Dec.  102. 

800  Sibley  v.  Lefflngwell,  8  Alien,  584;  Rand  v.  Dodge,  17  N.  H.  343. 
When  an  objection  to  material  evidence  is  improperly  sustained, 
and  the  result  of  the  trial  is  adverse  to  the  party  against  whom  the 
ruling  is  made,  the  mllng  may  be  made  the  cr^und  for  a  new  trial, 
unless  there  is  something  in  the  record  showing  that  the  sustaining 
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dence  was  admitted  without  a  foundation  for  it  being  laid,  if  no 
objection  was  made  to  it.*^^  Or  that  further  evidence  was  al- 
lowed after  the  testimony  was  closed.*^  If  the  court  refuse  to 
allow  an  amendment  to  the  answer,  but  admits  evidence  on  the 
point  to  which  the  amendment  referred,  and  it  appears  that  the 
amendment  is  immaterial,  no  injury  results  from  the  refusal.^*^ 
Where  a  referee  erred  in  receiving  certain  evidence,  yet  where 
such  evidence,  by  legal  necessity,  can  do  injury,  it  will  not  au- 
thorize a  new  trial.***  When  a  witness  is  allowed  to  testify 
agtdnst  the  objection  of  a  party  to  a  cause,  and  the  judge  does 
not  state  the  facts  on  which  his  opinion  in  favor  of  the  com- 
petency of  the  witness  depends,  the  parties  disagreeing  as  to 
the  facts,  a  new  trial  will  be  ordered.'***  Where  the  evidence  is 
introduced  without  objection,  new  trial  will  not  be  granted  on 
account  of  its  incompetence.'** 

I  4008.  Error  in  «zcladizLg  stvidciiice.  When  the  court  re- 
fuses to  allow  the  introduction  of  proper  evidence,  and  plain- 

of  tbe  objection  to  the  questicm  was  a  harmlees  error.  Cravens  v. 
Bennett,  17  Ck>L  419. 

aw  Myer  v.  Avery,  23  Ind.  510.^ 

MS  Mowry  v.  Starbuek,  4  GaL  274;  Brooks  v.  Orosby,  22  id.  42;  see 
Howard  v.  Holbrook,  9  Bosw.  237. 

3W  Jones  V.  Block,  30  Cal.  227. 

«o  Forrest  v.  Forrest,  6  Duer,  145;  Lowery  v.  Stewart,  8  Bosw. 
505;  but  see  Worrall  v.  Parmelee,  1  N.  Y.  619;  Osgood  v.  Manhattan 
Co.,  3  Cow.  012. 

811  State  Y.  Norton,  1  Wins.  303.  Error  In  admitting  evidence  on 
behalf  of  the  plaintiff,  the  only  effect  of  which  waB  to  support  an 
allegation  of  the  answer,  is  not  ground  for  reversal  at  the  Instance 
of  the  defendant  Hewes  v.  Germain  Fmlt  Co.,  106  Oal.  441.  Where 
error  is  committed  in  permitting  the  plaintiffs  to  ask  a  witness  a 
question  with  a  view  to  his  impeachment,  the  error  Is  harmless 
where  the  witness  denies  the  imputed  declarations  and  the  testi- 
mony of  the  impeaching  witness  is  subsequently  stricken  out  by 
the  court  on  defendant's  motion.  Sears  v.  Railway  Co.,  6  Wash.  St. 
227.  So,  the  erroneous  admission  of  evidence  may  be  cured  by  a 
subsequent  instruction,  given  at  the  request  of  the  appellant, 
counteravalling  Its  effect  Renton  v.  Monnler,  77  Cal.  449;  Lyts  v. 
Reevey,  5  Wash.  St  606.  But  error  in  admitting  evidence  upon  a 
material  question  not  in  issue  Is  not  cured  by  amending  the  plead- 
ings so  as  to  present  the  issue.    Seymour  v.  Fisher,  16  Col.  188. 

812  Walt  V.  Maxwell.  5  Pick.  217;  RJce  v.  Bancroft.  11  id.  469;  Mon- 
son  V.  Palmer,  3  Allen,  551;  BuUard  v.  Stone,  67  Cal.  477.  But  see, 
a.s  to  the  proper  course  where  the  objection  arises  from  a  defect  in 
the  pleading,  Carpentler  v.  Small,  85  Cal.  346. 
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tiff  becomes  nonsuited,  the  judgment  of  nonsuit  may  be  set  aside 
and  a  new  ti'iai  granted.^^^  So^  also,  where  all  evidence  offered 
by  the  plaintiff  is  excluded,  and  judgment  rendered  far  defend- 
ant.®'* Where  a  portion  of  plaintiff's  evidence  was  excluded, 
and  the  court  of  review  comes  to  the  conclusion  that  if  the 
evidence  excluded  had  been  admitted  plaintiff  could  not  have  re- 
covered, a  new  trial  ^^ill  not  be  granted.*^*^  Or  where  the  evi- 
dence was  afterwards  admitted.®'^  Or  if  it  is  evident  that  the 
testimony  oft'ered  could  have  no  influence  upon  the  verdict.®" 
Or  where  conclusive  evidence  on  the  same  point  was  subse- 
quently admitted.®'^  A  new  trial  will  be  ordered  on  the  im- 
proper exclusion  of  a  witness,  although  it  does  not  appear  prob- 
able that  his  testimony  could  have  affected  the  result.®^*  But 
where  the  excluded  testimony  is  afterwards  admitted,  or  the 
point  to  which  it  is  called  is  explained  by  other  evidence,  the 
error  is  cured.®^  The  rejection  of  an  unimportant  deposition 
is  not  of  itself  alone  cause  for  a  new  trial.*** 

I  4804.  Error  of  law.  It  is  not  an  error  of  law  that  the  evi- 
dence is  insufficient  to  justify  a  particular  finding  of  fact;  and 
the  same  is  true  of  the  verdict  of  a  jury.*^  A  new  trial  will  not 
be  granted  for  an  error  by  which  the  rights  of  the  party  were 

818  Guffey  V.  Moseley,  21  Tex.  408;  see  Robison  v.  Lyle^  10  Barb. 
513. 

814  Moore  v.  Bates,  46  Cal.  29. 

818  De  Merle  v.  Mathers,  26  Oal.  455. 

818  Morgan  v.  Reld,  7  Abb.  Pr.  215;  Hicks  v.  Whiteside.  23  Oal.  404; 
Patchen  v.  Keeley,  19  Nev.  404;  McKenzle  v.  Improvement  Co..  5 
Wash.  St  409;  St.  Kevin  Min.  Co.  v.  Isaacs,  18  OoL  400;  Froth  v. 
Crow,  1  Col.  App.  454. 

817  Carpenter  v.  Norris.  20  Oal.  437;  City  Bank  o*  Brooklyn  v. 
Dearborn,  20  N.  Y.  244. 

818  Park  Bank  v.  Tllton,  15  Abb.  Pr.  384. 

8id  Brown  v.  Richardson,  20  N.  Y.  472,  476;  reversing  &  C.  1  Bosw. 
402;  see,  also,  Buck  v.  Hermance,  1  Blatchf.  322. 

820  People  V.  Woody,  48  Cal.  81;  Byrne  v.  Jansen,  50  id.  624; 
Branson  v.  Claruther8»  49  id.  374. 

821  Hill  V.  Meyers,  43  Penn.  St  170.  A  Judge  has  not  the  right 
arbitrarily  to  reject  evidence.  Prewett  v.  Dyer,  107  Cal.  154.  But 
where  a  question  asked  of  a  witness  is  irrelevant  and  immaterial  it 
Is  not  error  to  strike  out  the  answer.  Mahan  v.  Wood,  105  Cal.  12. 
And  although  the  ground  for  excluding  testimony  may  have  been 
an  Improper  one,  yet  if  any  good  reason  exists  for  its  exclusion,  the 
action  of  the  court  will  be  sustained.  Lyts  v.  Keevey,  5  Wash.  St. 
606. 

822  Smith  V.  Christiao,  47  Oal.  18. 
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not  prejudiced.*^  Nor  for  an  error  favorable  to  the  appellant.^** 
A  new  trial  will  not  be  granted  where  a  demurrer  to  a  plea 
was  erroneously  sustained  when  defendant  could  have  had  the 
full  benefit  of  the  same  defense  under  other  plees.*^  Nor  upon 
refusal  of  a  nonsuit^  in  cases  where  the  deficiency  was  afterwards 
supplied.*^  Nor  because  counsel  indulged  in  too  great  latitude, 
arguing  as  to  inferences  to  be  drawn  from  evidence.*^  If  the 
court  refuses  a  demand  for  a  jury  trial  of  issues  of  fact>  a  new 
trial  will  be  granted,  although  the  issues  may  have  been  fairly 
tried  by  the  court.^*  The  court  will  never  grant  a  new  trial 
where  the  decision  is  right  upon  the  whole  case,  although  the 
reason  stated  is  not  the  true  one  on  which  the  decision  should 
have  been  based.*^  Nor  where  plaintiff  could  in  no  event  re- 
cover more  than  nominal  damages.**®  Nor  on  account  of  an 
erroneous  ruling,  when  it  is  seen  that  the  facts  can  not  be 
changed,  and  the  facts  proved  are  conclusive  in  support  of  the 
judgment.***  Nor  where  the  court  erroneously  submitted  a 
matter  of  law  to  the  jury,  and  the  verdict  decided  it  correctly.**^ 
But  where  a  question  of  fact,  which  ought  to  have  been  sub- 
mitted to  the  jury,  was  decided  by  the  court,  a  new  trial  will  be 
granted,***  unless  submitted  to  without  objection.***  If  the 
court  makes  a  ruling  during  the  progress  of  a  trial,  the  party  in 
whose  favor  the  ruling  is  is  entitled  to  have  the  cases  decided  ac- 
cording to  the  ruling,  provided  that  if  the  ruling  had  been 
against  him  he  might  have  been  able  to  remove  the  objection 
made  by  the  other  party.*** 

828  2  Orah.  &  M.  New  Trial,  603;  Tyler  v.  Green,  28  Cal.  406:  87 
Am.  Dec.  130;  Carpentlw  v.  Gardiner,  20  Oal.  160;  Mott  v.  Reyes, 
45  id.  379;  Chlpley  v.  Parris.  Id.  527;  Eckert  v.  Cameron.  43  Penn.  St. 
120;  McKay  v.  Leonard,  17  Iowa,  469;  Overland  Mall,  etc.,  C5o.  v. 
Oarrall,  1  West  Coast  Rep.  281. 

924  Wllkln8<m  V.  Parrott,  32  Obi.  102. 

fi»  Powell  V.  Asten,  36  Ala.  140. 

828  Schenectady,  etc.,  Co.  v.  Thatcher,  11  N.  Y.  102;  Oolvln  v. 
Burnet,  2  Hill,  620;  Kent  v.  Harcourt,  33  Barb.  491. 

887  United  States  v.  Flowery,  1  Sprague,  109. 
8»  Treadway  v.  Wilder,  12  Nev.  108. 

8»  Munroe  v.  Potter,  22  How.  Pr.  49;  see,  also,  Kldd  v.  Teeple,  22 
Cal.  255. 

880  Hopkins  V.  Grinnell,  28  Barb.  533;  MeOonihe  v.  N.  T.  &  B.  R.  R. 
Ca,  20  N.  Y.  495;  75  Am.  Dec.  420. 

881  Brown  v.  Bowen,  30  N.  Y.  519;  86  Am.  Dec.  406. 

882  Stokes  V.  Arey,  8  Jones  L.  66. 

888  San  Francisco  v.  dark,  1  Cal.  386. 

884  Clark  V.  Mayor  of  New  York,  24  How.  Pr.  333. 
886  Oarpentier  v.  Small,  35  Cal.  346. 
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I  4906.  Brror  in  Instruetioiui.  Where  an  erroneous  instmc- 
tion  has  been  given,  which  may  have  influenced  the  verdict^  a 
new  trial  will  be  granted;^^  for  example,  instruction  cm  matter 
of  fact.^^  But  where  no  other  conclusion  than  that  directed 
by  the  court  could  be  arrived  at  from  the  evidence,  it  is  error 
without  prejudice,  and,  therefore,  not  ground  for  reversal.^**^ 
Or  where  the  judge  refused  instructions  on  a  matter  of  law.*** 
But  where  incorrect  instructiouB  are  given  in  favor  of  defend- 
ant, he  can  not  complain  of  the  error.**®  Or  an  error  which 
does  not  militate  against  appellant,*^  or  injure  him.***  Or  a 
mere  want  of  perspicuity  in  framing  the  instruction."*  A  new 
trial  will  not  be  granted  on  the  ground  of  erroneous  instruct 
tions  as  to  measure  of  damages,  if  it  appear  by  bill  of  excep- 
tions that  the  damages  assessed  were  not  too  great.***  Or 
where,  notwithstanding  such  instruction,  the  jury  came  to  the 
proper  understanding,  and  rendered  a  correct  verdict.***^  When 
a  single  statement  in  a  judge's  charge  contains  two  propositions, 
one  of  which  is  erroneous,  court  will  order  a  new  trial  if  it 
appear  the  jury  was  misled  thereby.**®  The  whole  charge  to 
tlie  jury  should  be  taken  together,  and  if  the  case  appears  to 
have  been  fairly  presented  to  the  jury,  the  verdict  will  not  be 

386  Slaughter  v.  Fowler,  44  Oal  105;  Younge  v.  Pacific  Mail  S.  S. 
Co.,  1  id.  353;  Miller  v.  Stewart,  24  id.  502;  Qale  v.  Wells,  12  Barb. 
85;  Hunter  t.  Ousterhoudt,  11  id.  33;  Scott  v.  Lunt,  7  Pet  596; 
Roehell  v.  Phillips,  Hempst  22;  United  States  v.  Beatty,  Id.  487. 

887  Pico  V.  Stevens,  18  Cal.  376. 

388  Id.  Erroneous  instruction  as  ground  for  reversal.  See  Haight 
V.  Vallet,  80  Gal.  246;  Zaro  v.  Dalcan,  76  id.  565;  Cleary  v.  Railroad 
Co.,  id.  240;  Mining  Ga  v.  Bouscher,  0  OoL  385;  Nuckalls  v.  Gant, 
12  id.  361;  Perot  v.  Cooper,  17  id.  80;  Buchtel  v.  Bvans,  21  Oreg.  309; 
Flick  V.  Mining  Ck>.,  8  Mont.  208;  also.  |  4680,  ante. 

880  Emerson  v.  Hogg.  2  Blatehf .  1. 

840  Gaven  v.  Dopman.  5  Cal.  342;  Wilkinson  v.  Parrott,  32  id.  102. 

341  People  V.  Moore,  8  Cal.  04. 

842Thompkin8  v.  Mahoney,  32  Cal.  231;  Fagan  v.  Williamson,  8 
Jones  I».  433;  Hook  v.  Craghead,  35  Mo.  380;  Winans  v.  Sierra  Lum- 
ber C6.,  66  Cal.  61;  Bassett  v.  Inman,  2  West  Coast  Rep.  534. 

848  People  V.  Moore,  8  Oal.  94;  McKinney  v.  Smith,  21  id.  374; 
Hooksett  V.  Amoskeag,  etc.,  Co.,  44  N.  H.  105. 

844  Couillard  v.  Duncan,  6  Allen,  440. 

840  Haskell  v.  McHenry,  4  Oal.  411 ;  Pratte  v.  Judge  Court  Com. 
Pleas,  12  Mo.  104;  Marclay  v.  Shults,  20  N.  Y.  346. 

848  Green  v.  Hudson  River  R.  R.  Ca,  32  Barb.  26;  Downing  v. 
Bartels,  2  West  Ooast  Rep.  506. 
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disturbed.**^  Where  Beveral  defenses  are  pleaded^  either  of 
which  is  good  in  law^  and  the  court  errs  in  its  instructions  as 
to  one  of  the  defenses,  unless  it  appear  that  the  verdict  was 
rendered  on  a  defense  in  relation  to  which  no  error  was  com- 
mitted, a  new  trial  will  be  granted.**®  So  where  the  verdict 
involves  more  than  one  issue,  if  the  charge  is  erroneous  as  to 
either  issue.*^  Or  if  there  is  some  evidence,  although  it  may 
have  been  slight,  upon  which  the  instructions  were  based.*^^ 
Wherever  the  court,  on  a  supposed  state  of  facts,  instructs  the 
jury  if  they  so  find  the  facts  to  render  a  verdict  for  the  plain- 
tiff, when  the  instruction  should  have  been  to  find  in  that  event 
a  verdict  for  the  defendant,  the  remedy,  if  no  exception  is  taken, 
is  to  move  on  a  case  for  a  new  trial.^^  If  a  party  desires  to 
call  the  attention  of  the  judge  to  the  fact  that  he  was  mistaken 
as  to  certain  evidence  having  been  given  as  stated  in  the  charge, 
he  should  do  so  directly  and  in  a  way  to  inform  the  judge  thereof, 
and  request  him  to  admonish  the  jury  that  in  fact  no  such  evi- 
dence had  been  given,  and  if  the  judge  from  misapprehension 
refuse  to  correct  the  error,  the  party  prejudiced  thereby  would 
be  entitled  to  relief  can.  his  motion  for  a  new  trial  on  a  case/*"^^ 
If  a  fact  is  improperly  found,  the  proper  remedy  is  a  new 
trial.***  Though  the  instruction  given  at  the  request  of  a  party 
was  inaccurate,  yet  if  it  was  not  excepted  to,  and  the  jury  did  not 
find  in  conformity  to  it,  a  new  trial  should  not  be  granted.®^* 
Where  an  erroneous  instruction  is  given  to  the  jury  the  judg- 
ment will  be  reversed  unless  it  appear  that  appellant  was  not 
prejudiced  thereby.***  The  judge  has  a  right  to  aid  the  jury 
by  an  expression  of  his  opinion  upon  the  effect  of  the  evidence, 
"but  not  so  as  to  mislead  or  control  their  deliberations;  that 

MTCarrington  v.  Pacific  Mall  a  S.  Co.,  1  Oal.  475;  Dwindle  v. 
Henrlques,  1  id.  387;  Brooks  v.  Clw^by.  22  Id.  42;  People  v.  Cleyeland, 
49  Id.  578;  People  v.  Dennis.  39  Id.  625;  Burton  v.  Merrick.  21  Ark. 
357;  People  v.  Bigrgins.  65  Oal.  564;  People  v.  Turcott.  65  id.  126; 
People  V.  McDowell,  64  Id.  467. 

348  Wiseman  v.  McNulty,  25  Oal.  234. 

849  Whltacre  v.  Culver,  8  Minn.  133;  a  Ad  see  I  4689,  okU. 

«50  Perlberg  v.  Gorham,  10  Oal.  120. 

851  Brush  V.  Kohn,  9  Bosw.  589. 

852  Vamam  v.  Taylor,  10  Bosw.  148. 

858  North  Am.  OH  Co.  v.  Forsyth,  48  Penn.  St.  291. 

854  See  Rogers  v.  Murray,  3  Boew.  357.  Necessity  of  excepting  to 
an  error  in  the  instructions  to  the  jury.  See  Railroad  Co.  v.  Superior 
Ct,  106  Cal.  84;  Sharp  v.  Hoffman,  79  Id.  404. 

865  Richardson  v.  McNulty,  24  Cal.  330. 
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which  a  Jury  hare  a  right  to  decide  ought  to  be  so  submitted 
as  to  leave  them  free  to  decide  it  either  way.®* 

I  4906.  Error  as  to  one  aifects  all.  If  au  order  or  decision  of 
the  court,  made  on  the  motion  or  at  the  request  of  one  of  several 
defendants,  be  erroneous,  the  responsibility  will  attach  alike^ 
to  all  the  defendants,  unless  it  appears  tHat  the  order  or  decision 
was  clearly  restricted,  or  would  necessarily  have  an  application 
only  to  particular  defendants  or  their  interests.^^ 

I  4907.  Error  in  findings.  Where  certain  findings  are  unsup- 
ported by  any  evidence,  such  findings  should  be  set  aside,  and  a 
new  trial  granted.^*®  If  on  the  trial  the  court  finds  from  the 
evidence  all  the  facts  necessary  to  entitle  the  plaintiff  to  re- 
cover, and  upon  re-examination,  on  motion  for  a  new  trial,  finds, 
that  a  fact  essential  to  plaintiff^s  recovery  is  not  proved,  a  new 
trial  should  be  granted.*^®  If  a  defense  should  be  specially 
pleaded,  the  omission  to  plead  it  is  not  cured  by  the  introductioi* 
without  objection  of  evidence  in  support  of  it^  and  the  findings, 
of  the  fact  in  relation  to  it  by  the  court.^^  If  the  findings 
follow  the  issues,  and  a  demurrer  would  not  be  sustained  to- 
the  complaint,  judgment  will  not  be  arrested  on  the  find- 
ings."**  Nor  for  inaccuracy  in  the  language  of  a  finding  suffi- 
ciently distinct  as  to  a  material  question  involved.*® 

I  4908.  Exceptions  most  be  taken  at  the  trial.  Exceptionsr 
must  be  taken  to  the  ruling  of  the  court.*®*  Where  a  party 
wishes  to  put  on  record,  for  purposes  of  review,  the  decision 
of  the  court  on  a  matter  of  fact,  the  only  mode  is  to  request 
that  written  findings  be  filed,  and  on  failure  or  refusal  to  do  so, 

«M  Mohney  v.  Evans,  51  Penn.  St  80;  see  Battersby  v.  Abbott,  ^ 
Oal.  665;  and  Aylwin  v.  Ulmer.  12  Mass.  22. 

M7  Judson  V.  Malloy,  40  Oal.  307. 

MS  Smith  V.  Athern,  34  Oal.  506;  Felton  v.  Le  Breton,  92  Id.  457. 

868  Hawkins  t.  Reicbert.  28  Cal.  534. 

a«o  McComb  v.  Reed,  28  Cal.  281;  87  Am.  Dec.  116;  Smith  v.  Owens, 
21  OaL  11.  A  Judgment  based  upon  contradictory  findings  Is  a 
decision  against  law,  for  wulch  a  new  trial  may  be  had.  Langan 
V.  Langan,  89  Cal.  186. 

861  MUlard  v.  Hathaway,  27  Oal.  119. 

862  McKlnney  v.  Smith,  21  Cal.  374. 

868  McCloud  V.  O'Neall,  16  Cal.  302;  Russell  v.  Union  Ins.  Oo.,  1 
Wash.  C.  O.  440;  Farmers'  T^an  and  Trust  Co.  of  New  York  v.  Mc- 
Klnney, 6  McLean,  1;  see  ante,  "  Exceptions; "  Leahy  v.  S.  P.  R.  R. 
Co.,  65  Cal.  150;  Territory  v.  Yonnp.  4  Id.  468;  Cook  v.  Territory^ 
Id.  430;  Evans  v.  Jones,  10  Utah,  182. 
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to  except  for  want  of  findings.  A  decision  by  the  court  on  a 
matter  of  fact  con  not  be  established  by  affidavit  on  motion  for 
new  trial.^*^  If  an  objection  is  taken  to  evidence  by  counsel^ 
and  the  objection  is  overruled  by  the  courts  and  no  exception 
is  taken  to  the  rulings  the  presumption  is  that  the  counsel  ac- 
quiesced in  the  ruling.**  If  incompetent  testimony  is  admit- 
ted without  objection,  the  court  will  treat  the  testimony  as 
competent  on  motion  for  nonsuit,  and  on  motion  for  new 
trial.^^  The-  nature  of  the  objections  to  the  admission  of  evi- 
dence must  be  Aown.**^ 

i  4009.  Ezc608ive  damagos.  Courts  will  grant  a  new  trial 
where  the  damages  are  unjustifiable  or  grossly  inconsistent  with 
the  facts  of  the  case.®*®  The  mere  fact  that  damages  are  ex- 
cessive is  not  a  ground  for  new  trial;  they  must  appear  to  have 
been  given  under  the  infiuence  of  passion  or  prejudice.*®*  But 
where  the  verdict  is  for  a  sum  greatly  disproportionate  to  the 
injury,  that  is  of  itself  evidence  that  it  was  rendered  under  the 
influence  of  passion  or  prejudice.®^^  In  case  the  verdict  exceeds 
the  damages  claimed  in  the  complaint,  a  new  trial  will  be 
granted."*    But  a  new  trial  will  not  be  granted  where  the  ver- 

a64  Sanches  v.  McMahon,  35  Oal.  21& 

M6  Turner  v.  Tuolumne  Oo.  Water  Ckx,  25  Cal.  401. 

M6  JansoD  V.  Brooks,  29  Cal.  214. 

M7  Ooz  V.  Jackson,  6  Allen,  10& 

868  McDanlel  v.  Baca,  2  Oai.  326;  66  Am.  Dec.  330;  Potter  v.  Seale, 
5  GaL  410;  see,  aJso,  Pleasants  v.  N.  B.  &  M.  R.  R.  Oo.,  34  Id.  586; 
Gleason  v.  Bremen,  50  Me.  222;  Scherpf  v.  Szadeczky,  1  Abb.  Pr.  366; 
Blum  V.  Higgins,  3  id.  104;  Fry  v.  Bennett,  9  Id.  45;  Knight 
V.  Wilcox,  18  Barb.  212;  Clapp  v.  Hudson  River  R.  R.  Co., 
16  id.  461;  Hamilton  v.'  Third  Ave.  R.  R  Co.,  48  How.  Pr.  60; 
Duffy  V.  Chicago,  etc.,  Railway  Co.,  34  Wis.  188;  Patten  v.  Chicago, 
etc.,  R.  R.  Co.,  36  id.  413. 

869  M.  K.  &  T.  R.  R.  Co.  V.  Weaver.  16  Kan.  456;  Cal.  Code  Civ. 
Pro.,  f  657,  subd.  5. 

870  Klnsey  v.  Wallace,  36  CaL  481;  MeCarty  v.  Fremont,  23  id.  107; 
compare  Benjamin  v.  Stewart,  61  id.  605;  Morgan  v.  South.  Pac.  Co., 
95  id.  501;  Gorman  v.  South.  Pac.  Co.,  97  id.  1;  33  Am.  St  Rep.  157. 

871  Palmer  v.  Reynolds,  3  OaL  396;  Mclntire  v.  Clark,  7  Wend.  330; 
see,  also.  Dox  v.  Dey,  3  Id.  356;  Coming  v.  Pomlng,  6  N.  Y.  97; 
Decker  v.  Parsons,  11  Hun,  295;  Manson  v.  Robinson.  37  Wis.  3.S9; 
Garlick  v.  Bower,  62  Cal.  65;  Vanderford  v.  Foster,  id.  179;  contra; 
Webb  V.  Thompson,  23  Ind.  428.  There  is  no  reason  for  holding  the 
amount  of  damages  excessive  as  ground  for  new  trial  where  the 
sum  allowed  is  less  than  that  claimed  in  the  complaint,  and  the  un- 
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diet  exceeds  the  Amount  of  damagee  laid  in  the  writ,  but  not 
the  amount  laid  in  the  declaration.^*^^  But  the  excess  may  be 
remitted  and  the  judgment  stand.^^^  So,  also,  in  other  cases 
of  excessive  damages.^^*  This,  however,  is  in  the  discretion 
of  the  court.^^*  But  although  there  are  cases  in  which  the 
courts  have  reduced  the  verdict  where  the  damages  were  ex- 
cessive, it  would  seem  to  be  doubtful  practice  in  actions  for 
personal  injuries.*™  The  offer  to  remit  comes  too  late  after 
new  trial  granted.*^"^  In  actions  for  personal  torts,  the  law  fixes 
no  precise  rule  of  damages,  but  leaves  their  assessment  to  the 
unbiased  judgment  of  the  jury;  and  the  verdict  will  not  be 
disturbed  on  the  ground  of  excessive  damages  unless  the  amount 
is  so  disproportionate  to  the  injury  as  to  justify  the  conclusion 
that  the  verdict  is  not  the  result  of  the  cool,  dispassionate  con- 
sideration of  the  jury.*^® 

§  4910.  Exemplary  or  punitive  damageB.  Where  punitive 
damages  are  allowable,  they  should  bear  proportion  to  the  actual 
damage;  and  if  they  fail  to  do  so,  whether  too  small  or  too  great, 

contradicted  evidence  of  the  plaintiff  shows  that  he  suffered  twice  as 
much  damage  as  that  claimed.    Perira  v.  Smith,  79  Cal.  232. 

872  Roderick  v.  Railroad  Co.,  7  W.  Va.  54. 

873  Pierce  v.  Payne,  14  Oal.  420;  Manson  v.  Robinson,  37  Wis.  339. 
S74  McLaughlin  v.  Wash.  County  Mut  Ins.   Co.,  23  Wend.  525; 

Jansen  v.  Ball,  6  Cow.  628;  DibUn  v.  Murphy,  3  Sandf.  19;  Clapp  v. 
Hudson  River  R.  R.  Co.,  19  Barb.  461;  Murray  v.  Same,  47  id.  196; 
Collins  V.  Albany  &  S.  R.  R.  Co..  12  id.  492;  Devore  v.  McDermitt.  47 
Ind.  234;  Scott  v.  Lillenthal,  9  Bosw.  224. 

875  Clark  V.  Huber,  20  Cal.  198;  Davis  v.  South.  Pac.  Co..  98  id.  13; 
Winter  v.  Shoudy,  9  Wash.  St  52;  and  see  Gardner  v.  Tatum,  81 
Cal.  370. 

876  Gale  V.  N.  Y.  Oent  &  H.  R.  R.  R.  Co.,  53  How.  Pr.  385;  but 
see  Johnson  v.  Root,  2  Fish.  Pat  Gas.  291. 

877  Hill  V.  Newman,  47  Ind.  187. 

878Aldrich  V.  Palmer,  24  Cal.  513;  Wheaton  v.  N.  B.  &  M.  R.  R. 
Co..  36  id.  591;  Myers  v.  San  Francisco,  42  id.  215;  Russell  v.  Den- 
nison,  45  id.  337;  Lee  v.  South.  Pac.  R.  R.  Co.,  101  Cal.  118;  Fisher 
V.  South.  Pac.  R.  R.  Co.,  89  id.  399;  Griffiths  v.  CUft,  4  Utah,  402; 
Coleman  v.  Southwick,  9  Johns.  45;  6  Am.  Dec.  253;  South  wick  v. 
Stevens,  10  Johns.  443;  McGonnell  v.  Hampton,  12  id.  234;  Sargent  v. 

,  5  Cow.  106;  Moody  v.  Baker,  id.  351;  Travis  v.  Barger,  24 

Barb.  614;  Parker  v.  Lewis,  Hempst.  72;  Palmer  v.  Fisko,  2  Cnrt. 
a  C.  14;  Swan  v.  Bowie,  2  Cranch  C.  C.  221;  St  Paul  v.  Kiiby.  8 
Minn.  154;  Miss.  Cent  R.  R.  Co.  v.  Caruth,  51  Miss.  77;  C.  &  A.  R. 
B.  Co.  V.  Wilson,  63  111.  167. 
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the  court  should  award  a  new  trial.'^  If  the  court  instruct 
the  jury  that  they  "  can  not  find  vindictiYe  damages/'  and  the 
jury,  notwithstanding  the  instruction,  do  find  such  damages, 
that  in  itself  is  not  sufficient  ground  for  a  new  trial,  if  the  ver- 
dict be  not  excessive.*^ 


I  4911.  Erroneous  rule  in  asaoMing  daxnagoa.  Where  the 
jury  adopt  a  rule  of  compensation,  not  justified  by  the  evidence 
and  at  variance  with  the  instructions  of  the  court,  a  new  trial 
should  be  granted.^^  In  a  case  of  infringement  of  patent,  if 
the  court  instruct  the  jury  that  if  their  verdict  be  for  plaintiff 
it  must  be  for  nominal  damages  only,  and  they  return  a  ver- 
dict for  five  hundred  dollars,  it  was  held  that  while  errors  of 
this  description  may  sometimes  be  obviated  by  allowing  the 
prevailing  party  to  remit  the  excess  when  the  court  is  satisfied 
that  the  error  arose  from  oversight  or  inadvertence,  yet  when 
the  finding  is  not  only  contrary  to  the  evidence  but  in  direct 
contravention  of  the  charge  of  the  court,  the  verdict  will  be  set 

aside  and  a  new  trial  granted.^^ 

• 

f  4918k  Facts  most  bo  shown.  The  facts  should  be  stated, 
from  which  the  court  can  perceive  whether  the  damages  are 
excessive,  and  whether  on  another  trial  there  would  be  any  proba- 
bilitj'  of  a  verdict  for  a  less  amount,  or  that  there  is  any  de- 
fense to  the  claim.^®^  If  the  statement  shows  that  too  high  a 
rate  of  interest  was  allowed  by  the  jury  upon  an  account  sued 
on,  for  a  part  of  the  time,  a  new  trial  will  be  granted  uncon- 
ditionally unless  it  appears  that  plaintiff  had  not  kept  his  ac- 
count for  the  residue  of  the  time  uoon  the  erroneous  basis  of 

«ra  Mobile,  etc.,  R.  R.  Oo.  v.  Ashcraft.  48  Alik  15.  The  question 
whether  the  acts  of  a  defendant  reeultln^  In.  personal  injuries  to 
the  plaintiff  were  accompanied  by  oppresRlon,  fraud,  or  malice,  so 
as  to  authorize  the  giving  of  exemplary  damages,  is  a  fact  to  be 
determined  by  the  Jury  from  the  evidence  before  It»  and  where  there 
is  a  substantial  .conflict  of  evidence  thereon  ite  verdict  will  not  be 
interfered  with  upon  appeal.  But  the  trial  court  may,  if,  in  its 
opinion,  the  evidence  was  insufHciiPnt  to  show  that  there  had  l>een 
any  fraud,  oppression,  or  malice,  on  the  part  of  the  defendant,  grant 
a  new  trial,  notwithstanding  the  verdict  of  the  Jury.  Domico  v. 
Gasassa,  101  Cal.  411. 

880  Dye  V.  Denham,  54  Ga.  224;  but  see  Wilson  v.  Fitch,  41  Gal  388. 

881  Karr  v.  Parks,  44  Gal.  60. 

882  Johnson  v.  Root,  2  Fish.  Pat  Gas.  281;  see  Whitney  v.  Bnimett, 
Baldw.  325. 

883  Patterson  v.  Ely,  19  Gal.  28. 
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interest,  and  he  will  consent  to  remit  the  excess."^  Circuiu- 
s^nces  must  show  that  the  jury  have  made  some  mistake  in  the 
rules  of  law  applicable,  or  in  their  mode  of  computation,  or  that 
they  have  been  actuated  by  passion  or  prejudice,  or  some  im- 
proper feeling.** 

f  4913.  Inadequate  damafires.  A  new  trial  will  be  granted  for 
inadequacy  of  damages  as  well  as  for  excessive  damages,^**  es- 
pecially where  the  amount  shows  a  comproniise.*^ 

§  4914.  Insufficient  grounds.  It  is  no  ground  for  a  new  trial 
of  the  issues  of  fact  that  the  judgment  is  broader  than  the  facts 
alleged  and  found  would  justify.  Such  an  error  does  not  affect 
the  findings  where  it  occurred  in  entering  the  judgment  sub- 
sequent to  the  findings.*®®  The  court  will  not  grant  a  new 
trial  on  the  ground  of  excessive  damages  when  the  verdict  was 
in  acordance  with  the  direction  of  the  court;*®®  or  where  the 
defendant  leaves  the  matter  to  general  inference;*^  or  where 
the  claim  for  damages  rests  entirely  on  the  uncontrovered  alle- 
gations of  the  complaint,  judgment  will  not  be  disturbed;*®* 
or  where  defendants  admit  that  the  amount  claimed  is  cor- 
rect;*®* or  that  the  verdict  was  entered  for  the  amount  due  in- 
stead of  the  penalty  of  the  bond,  and  that  the  recovery  was  for 
a  sum  greater  than  was  claimed  by  the  ad  damnum  in  the  declara- 
tion, were  not  sufficient  for  a  new  trial.*®* 

§  4915.  Libel  and  slander.  It  is  only  in  rare  cases,  and  where 
the  damages  are  obviously  and  grossly  excessive,  that  a  new  trial 

384  Clark  V.  Gridley,  35  Cal.  396. 

888  Aldrich  V.  Palmer,  24  Cal.  513;  Boyee  v.  California  Stage  Co., 
25  id.  460. 

886  Hall  V.  Bark  Emily  Banning,  33  Cal.  522;  Marianl  v.  Dougherty, 
46  Id.  26;  Wolford  v.  Mining  Co.,  63  Cal.  483;  Bennett  v.  Hobro,  72 
id.  178;  Learned  v.  Castle,  78  id.  454;  McDonald  v.  Walter,  40  N.  Y. 
551;  Richards  v.  Sandford,  2  E.  D.  &mlth«  349;  Bobbins  v.  Hudson 
BJver  IL  R*  Co.,  7  Boew.  1;  see  Moore  v.  Wood,  19  How.  Pr.  405; 
Taylor  v.  Howser,  12  Bush,  465. 

887  Falvey  v.  Stanford,  U  R.,  10  Q.  B.  54. 

888  Shepard  v.  McNeil.  38  Col.  72. 

889  Stlmpson  v.  The  Railroads,  1  Wall.  Jun.  C.  C.  164. 
990  Stephens  v.  Felt,  2  Blatchf.  37. 

391  Patterson  v.  Ely,  19  Cal.  28. 

892  Rowe  V.  Smith,  10  Bosw.  268. 

•98  Huff  V.  Hutchinson,  14  How.  (U.  S.)  586. 
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ndll  be  granted  in  a  case  of  libel  or  slander.'^  But  in  action  for 
libel,  if  there  is  no  proof  of  malice,  and  the  publication  is  made 
in  the  usual  course  of  defendant's  business  as  public  journalist 
in  the  full  belief  of  the  truth  of  the  article  after  careful  inquiry 
from  an  apparently  reliitble  source,  the  jury  should  not  award 
punitive  damages;  and  to  do  so  would  be  a  ground  for  new 
trial.«» 

f  4016.  Legal  effect  of  eyldemce.  But  where  the  jury  acted 
under  a  mistaken  impression  as  to  the  legal  effect  of  evidence, 
or  in  a  total  disregard  of  it,  a  new  trial  will  be  granted.*^  A 
new  trial  will  not  be  granted  on  the  affidavits  of  jurors  that  the 
jury  misapprehended  the  testimony,  where  no  reasonable  ground 
for  such  misapprehension  appears.^*^ 

S  4017.  Kew  trial  will  be  granted.  Where  an  attorney  ap- 
pears and  conducts  the  defense,  the  remedy  of  defendant  is  by 
motion  for  a  new  trial;  but  where  such  attorney  appears  with- 
out authority  and  by  mistake,  the  remedy  may  be  by  motion 
for  relief  from  the  judgment.'^  Where  judgment  is  founded 
in  part  upon  a  betting  contract,  a  new  trial  will  be  granted ;**• 
or  where  the  referee  decided  against  the  weight  of  evidence, 
and  erred  in  the  application  of  the  rules  of  law,*^  or  the  evi- 
dence is  overwhelmingly  against  the  finding.*^*  It  is  error  when 
a  particular  fact  in  a  cause  is  found  by  a  jury  to  enter  judgment 
for  the  party  against  whom  it  was  found,  on  the  ground  that 

8W  Boot  V.  Kinff,  7  Oow.  613;  Tlllotson  v.  Cheetham,  2  Johns.  6S; 
€ook  V.  HiU.  3  Sandf.  341;  Ostrom  v.  Calkins,  5  Wend.  263;  Kyckman 
V.  Parkins,  9  id.  470;  Lowe  v.  Herald  Co.,  6  Utah,  175. 

we  Wilson  v.  Fitch,  41  OqI.  3ftS;  see,  also.  Potter  v.  Thompson,  22 
Barb.  87;  compare  Mowry  v.  Raabe,  89  Cal.  606;  Childers  v.  San  Jose 
Mercury,  106  id.  284.  In  an  action  for  a  libel,  the  question  of 
damages  is  for  the  Jury,  and  the  court  can  not  assume,  as  a  matter  of 
law,  that  the  plaintiff  is  entitled  to  only  nominal  damages.  Lick  v. 
Owen.  47  Cal.  252;  Taylor  v.  Hearst,  107  id.  262. 

«»Mintum  V.  Burr,  20  Cal.  48;  Todd  v.  Boone  Co.,  8  Mo.  431; 
Fulkerson  v.  Bollinger,  9  id.  228;  Wilkinson  v.  Greeley,  1  Curt.  O.  O, 
63;  Moran  v.  Bogert,  16  Abb.  Pr.  (N.  8.)  303. 

»T  Jack  V.  Naber,  15  Iowa,  450;  Mofflt  v.  Rogers,  id.  463. 

»M  Cal.  Code  Civ.  Pro.,  f  473;  McKinley  v.  Tuttle,  34  Cal.  236. 

8M  Sisk  V.  Evans,  8  Mo.  62. 

400  Brown  v.  Penfleld,  24  How.  Pr.  64. 

401  Carpentier  v.  Gardiner,  29  Cal.  164;  Branson  v.  Caruthers,  49  id. 
375;  see,  also^  Walsh  v.  Hill,  41  id.  671;  Guerraro  v.  Ballerinos  48  id. 
11& 
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the  evidence  was  insufficient  to  establifih  it  The  proper  rem- 
edy is  a  new  trial.*®^  Where  the  finding  is  opposed  to  the  evi- 
dence, a  new  trial  will  be  granted;^^  but  it  must  be  palpably 
so;*^  or  not  sustained  by  the  evidence;*^  or  where  the  evi- 
dence has  failed  to  support  several  material  allegations  of  the 
complaint;*^  or  where  the  findings  are  not  warranted  by  the  evi- 
dence.*^ This  rule  applies  to  law  and  equity  eases  alike,**  and 
to  findings  by  referees.*^  But  the  evidence  must  be  such  that 
if  questions  had  been  submitted  to  a  jury,  the  court  would  set 
aside  the  verdict  as  contrary  to  evidence;**^  where  the  verdict 
is  obtained  on  improper  or  incompetent  evidence,  but  it  must 
be  objected  to  at  the  time  to  constitute  it  a  ground  for  new 
trial;***  or  where  there  is  no  evidence  upon  a  point  essential  to 
sustain  the  verdict;**^  or  an  essential  finding  of  the  court.  ***  A 
verdict  for  a  tenant  claiming  title  by  twenty  years^  possession 
can  not  be  sustained  without  evidence  that  his  possession  was 
adverse  to  the  title  of  the  true  owner.***    So,  also,  where  a 

402  North  American  01)  Co.  v.  Forsyth,  48  Penn.  St.  291;  and  see 
Eudolph  y.  North,  6  Dak.  79. 

408PrankUn  v.  Dorland,  28  Oal.  175;  87  Am.  Dec.  Ill;  Lyie  v. 
Rollins,  25  id.  437;  Slocum  v.  Lurty,  Hempst.  431;  Zantslnger  t. 
Weightman,  2  Oraneh  G.  O.  478;  Wilson  v.  Janee,  3  Blatchf.  227. 

40*  Hunt  V.  Hunt  3  B.  Mon.  575. 

405  Cox  V.  Hamilton,  21  Tex.  777;  Pederson  v.  Railway  0>.,  6  Waah. 
St.  202. 

4oevratkin8  v.  Rogers,  21  Ark.  298. 

4or  Bolton  y.  Stewart,  29  Oal.  615;  see,  also,  Appeal  of  Piper,  32  id. 
530;  affirmed  in  Appeal  of  Brooks,  id.  559. 

408  Doe  y.  Vallejo,  29  Cal.  38a 

409  Brady  y.  Brown,  20  Cal.  520;  Cappe  y.  Brizzolara,  19  id.  007; 
Brown  y.  Penfleld,  24  How.  Pr.  64. 

410  Moore  y.  Murdock,  26  Cal.  524;  see  §  4704,  ante. 

411  McCloud  y.  O'Neall,  16  Cal.  392;  Hahn  v.  Van  Doren,  1  B.  D. 
Smith,  411;  Anderson  y.  Busteed,  5  Duer,  485;  Tray  is  y.  Barger,  24 
Barb.  614;  Weeks  y.  Lowerre,  8  id.  530;  Clark  y.  Crandall,  3  Barb. 
ei2;  Vallance  y.  King,  id.  54a 

412  Cummins  y.  Scott,  20  Cal.  83;  Jackson  y.  Sacramento  R.  R.  Co., 
23  id.  268;  Doll  y.  Anderson,  27  id.  250;  White  y.  Clayes,  32  111.  325; 
Rathbone  y.  Stanton,  6  Barb.  141;  Bailey  y.  Ellis,  21  Ark.  488^ 
Backus  y.  Clark,  1  Kan.  303;  83  Am.  Dee.  437;  Wright  y.  Orient  Ins. 
Co.,  6  Bosw.  269;  compare  Kinsman  y.  New  York  Mut  Ins.  Co.,  6 
id.  460. 

418  Smith  y.  Atheam,  34  Oal.  606;  Himmelmann  y.  Spanagel,  39  id. 
889;  Moss  v.  Atkinson,  44  id.  16. 
414  Baton  y.  Jacobs,  49  Me.  559. 
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verdict  is  void  for  repugnancy  or  uncertainty;**'  or  where  com- 
ploini  claims  on  two  distinct  grounds^  and  some  of  the  jury 
might  have  decided  on  one  and  some  on  the  other;***  or  where 
several  coimts  are  abandoned^  and  the  verdict  is  rendered  upon 
two  counts  which  do  not  lay  a  foundation  for  the  damages 
found  by  the  jury;**^  or  if  one  of  the  counts  is  defective,  or  an 
error  has  been  committed  as  to  one  of  them.*** 

415  steams  v.  Barrett,  1  MwBon,  153;  and  see  Thompson  v.  Gar- 
berry.  2  Cranch  G.  a  39. 

41S  Biggs  V.  Barry.  2  Gurt  O.  O.  259. 

417  Jones  V.  Vanzandt,  2  McLean.  611. 

4iswUsoa  V.  Tatam,  8  Jones  L.  300;  Middlesex  Ganal  v.  Mc- 
Gregore,  3  Mass.  124;  see,  also,  United  States  v.  Smith,  3  Blatchf. 
225.  New  trial  refused,— A,  new  trial  should  be  refused  when  It  is 
made  apparent  to  the  court  that  it  would  be  unavailing.  Tolmle  v. 
Dean,  1  Wash.  Ter.  46.  Counsel  must  be  allowed  some  latitude  in 
argument,  and  Illogical  reasoning  or  incorrect  inferences  constitute 
no  ground  for  a  new  trial.  Sears  v.  Railway  Co.,  6  Wash.  St.  227. 
An  order  of  the  court  made  before  trial  is  not  an  eiror  which  can 
be  made  a  ground  for  a  new  triaL  Cattle  Co.  v.  Ouster  County,  9 
Mont.  145.  Nor  is  an  erroneous  niling  that  works  no  prejudice  to  the 
party  complaining  cause  for  a  new  trial.  Newberg  v.  Farmer,  1 
Wash.  St.  182;  and  see  Hlgley  v.  Gilmer,  3  Mont  438.  A  new  trial 
can  not  be  had  In  cases  of  default  Savings,  etc.,  Society  v.  Meelcs, 
66  Gal.  371.  Where  all  the  facts  are  agreed  upon,  there  is  no  issue 
of  fact  to  be  re-examined,  and  no  ground  for  a  new  trial.  Gregory  v. 
Gregory,  102  Gal.  50.  A  new  trial  will  not  be  granted  on  the  ground 
that  certain  findings  are  not  within  the  issues  raised  by  the  pleadings, 
when  the  action  was  tried  without  objection  to  the  sufficiency  of 
the  pleadings  to  raise  such  issues,  and  the  findings  are  justified  by 
the  evidence.  Moore  v.  Campbell,  72  Gal.  251.  Nor  will  a  new  trial 
be  granted  merely  because  of  an  unnecessary  and  Immaterial  state- 
ment in  the  concluslonB  of  law.  People  v.  Center,  06  Gal.  551. 
Inaufflciency  of  the  evidence  to  justify  the  judgment,  and  objection 
to  the  judgment  as  being  contrary  to  law,  are  not  grounds  upon 
which  a  motion  for  a  new  trial  can  be  granted.  Curtis  v.  WaUing, 
2  Idaho,  383;  see,  also,  ShanliUn  v.  Hall,  100  Gal.  26;  Pierce  v.  WiUls. 
lOd  Id.  91.  Failure  of  the  trial  judge  to  file  his  decision  with  the 
clerk  within  thirty  days  after  the  submission  of  the  cause  is  not 
ground  for  a  new  triaL  McLennan  v.  Bank,  87  Oal.  560.  A  new 
trial  will  not  be  ordered  by  the  Supreme  Court  of  New  Mexico  on 
the  application  of  a  plaintiff  in  error,  on  the  ground  that  by  the 
resignation  of  the  judge  before  whom  the  cause  was  tried  he  has 
lost  his  right  to  have  the  judgm^it  reviewed,  when  both  the  record 
and  bill  of  exceptions  have  been  struck  from  the  files  for  the  reason 
of  not'being  signed  and  sealed  by  the  ^udge  who  tried  the  cause. 
Wheeler  v.  Pick,  4  N.  Mex.  149.    An  erroneoug  nillag  on  a  demurrer 
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i  4018.  Statement  must  contain.  Specifications  in  a  state- 
ment of  "  particulars  in  which  the  court  erred  "  can  not  be  con- 
sidered as  specifications  in  which  the  evidence  is  insuJB&cient.*** 
Errors  in  law  must  be  specified  in  the  statement  in  case  they 
are  relied  upon,  or  it  is  error  to  grant  a  new  trial  on  that 
ground.*^  Where  a  statement  on  motion  for  a  new  trial  fails 
to  specify  wherein  the  evidence  is  insufficient  to  Justify  the  de- 
cision, such  insufficiency,  as  a  ground  of  the  motion,  will  be 
disregarded,*^*  It  must  specify  the  particulars  in  which  the 
evidence  is  alleged  to  be  insufficient.*^  And  if  the  objection  to 
the  verdict  is  that  it  is  against  the  weight  of  evidence,  must 
set  forth  all  the  testimony.*^  But  the  presumption  is  that 
the  statement  contains  all  the  evidence  relating  to  the  point 
specified,  although  the  record  does  not  affirmatively  show  that 
such  is  the  case.*^  Where  the  statement  on  motion  for  a  new 
trial  did  not  contain  that  part  of  the  evidence  upon  the  suffi- 
ciency of  which  the  truth  of  implied  findings  of  fact  depended, 
but  showed  merely  that  the  moving  party  at  the  trial  "intro- 
duced evidence  tending  to  prove"  a  state  of  fact«  adverse  to 
those  thus  impliedly  found,  and  the  express  findings  were 
clearly  sustained  by  the  evidence  set  out  in  the  statement,  it 
was  held  that  the  statement  was  insufficient  to  show  the  moving 
party  entitled  to  a  new  trial,  because  it  did  not  appear  that 
said  evidence  which  "tended  to  prove"  amounted  in  fact  to 
proof  of  said  state  of  facts.*^  If  the  moving  party,  on  motion 
for  new  trial,  intends  to  rely  on  the  point  that  a  finding  of  fact 
is  contrary  to  the  evidence,  he  should  specify  in  his  statement 
wherein  such  finding  is  not  justified  by  the  evidence.    It  is  not 

to  a  pleading  Is  not  an  error  tor  which  a  new  trial  will  be  granted 
under  the  Wyoming  statute  (R.  S.,  Wye,  i  2652).  Perkins  v.  Mc- 
Dowell, 3  Wyo.  32a 

4W  Smith  V.  Chrtstlan,  47  Oal.  18. 

*»  McWllliamB  v.  H«*schman,  5  Nev.  263. 

421  Sanchez  v.  McMaJion,  35  Gal.  218;  Pralus  v.  Pacific  G.  &  S.  Mln. 
Ck).,  36  Cal.  30;  Gregory  v.  Gregory,  102  id.  50;  §4900,  ante;  GUberson 
y.  Smelting  Go.,  4  Utaii,  4a 

422  Love  V.  Sierra  Nevada  Lake  Water  and  Mln.  Co.,  32  Cal.  639;  91 
Am.  Dec.  602;  Blder  v,  Shaw,  12  Nev.  78;  see  Bailey  v.  Paplna,  20  id. 
177. 

428  Libby  v.  Dalton,  9  Nev.  23;  Dawley  v.  Hovious,  23  Cal.  103; 
§  4900,  otUe. 
424  Hidden  v.  Jordan,  28  Cal.  301;  Clark  v.  Grldley,  35  id.  403. 
426  Morrill  v.  Cbapmaa,  36  Cal.  86. 
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sufficient  for  him  to  state  generally  that  the  evidence  is  insulH- 
cient  to  justify  the  findings.*** 

I  4910.  Verdict  against  law.  A  verdict  against  the  instruc- 
tions of  the  court  should  be  set  aside.*^  A  jury  is  bound  to 
take  the  law  from  the  court,  and  can  not  disregard  an  instruc- 
tion upon  that  subject,  however  erroneous  it  may  be.*^  A  ver- 
dict of  a  jury  in  disobedience  to  the  instructions  of  the  court 
upon  a  point  of  law  is  a  verdict  against  law,  and  for  that  reason 
should  be  set  aside  without  further  consideration.*^  An  aver- 
ment that  the  verdict  is  against  law  is  not  sustained  by  showing 
that  it  is  unsupported  by  the  evidence.**^ 

S  4920.  Weight  of  evidence.  In  some  extraordinary  cases 
where  the  verdict  of  a  jury  is  clearly  against  the  weight  of  evi- 
dence, a  new  trial  will  be  awarded  ;*^^  but  the  Supreme  Court 
will  not  interfere  with  a  verdict  of  a  jury  on  the  ground  that 
it  is  against  the  weight  of  evidence,  except  in  extraordinar}' 
cases.***  To  justify  the  court  in  setting  aside  the  verdict  as 
against  the  weight  of  evidence,  the  court  should  be  brought  to 
the  irresistible  conclusion  that  the  verdict  was  not  the  free, 

42»  Beans  v.  EmanueUl,  36  Cal.  117;  and  see  ft  4901,  ante. 
«i  Parley  v.  Budd,  14  Iowa,  28&. 

428  Swe€>tman  v.  Prince.  62  Barb.  256;  Clark  v.  Richards,  8  B.  D. 
Smith,  89. 
42»  Emerson  v.  Santa  Olara  Co.,  40  Oal.  543. 

480  BrumaKlm  v.  Bradshaw,  39  Gal.  35;  see  §  4004,  ante. 

481  Bagley  v.  Eaton.  8  (M,  159;  HUl  v.  Smith,  32  Id.  166;  Hart  v. 
Leavenworth,  11  Ma  629;  Dolsen  v.  Arnold,  10  How.  Pr.  528; 
Hostage  V.  Hall,  33  Barb.  347;  Smith  y.  Tiffany,  36  id.  23;  Coddlng- 
ton  V.  Camley,  2  Hilt,  528;  State  v.  Elliott,  15  Iowa,  72;  Edmiston  v. 
Garrison,  18  Wis.  594;  Gaines  v.  Forchelmer,  9  Fla.  265;  Slocum  v. 
liOrty,  Hempst.  431;  Zantzinger  y.  Welghtman,  2  Cranch  C.  C. 
478;  WUson  v.  Janes,  3  Blatchf.  227. 

48a  See  Treat  v.  Rellly,  35  Oal.  129;  Kimball  v.  Gearhart,  12  id.  27; 
White  V.  Lezynsky,  14  id.  167;  Bensley  v.  Atwlll,  12  id.  240;  Hitter 
V.  Stock,  Id.  402;  McGarrlty  v.  Byington,  Id.  432;  Vlsher  v.  Webster, 
13  Id.  60;  Adams  v.  Pagh,  7  id.  150;  Ritchie  v.  Bradshaw,  5  id.  228; 
Knowles  v.  Joost,  13  id.  620;  Lewis  v.  Covilland,  21  id.  178;  Oullahan 
V.  Starbnck,  id.  413;  Tebbs  v.  Weatherwax,  23  Id.  58;  Preston  v. 
Keys,  Id.  193;  Ellis  v.  Jeans,  26  id.  275;  Wilcoxson  v.  Burton,  27 
Id.  232;  Wilkinson  v.  Parrott,  32  id.  102;  Newell  v.  Rusk.  23  Ind.  210; 
Oregon,  etc.,  R.  R.  Co.  v.  Navigation  Co.,  3  Greg.  178;  Carron  v. 
Wood,  10  Mont  506;  Falk  v.  Brown,  13  id.  125;  Sharp  v.  Hoffman, 
79  Cal.  404;  Ratton  v.  Patton,  5  J.  J.  Marsh.  389;  United  States  v. 
Dnval,  Gllp.  366;  §  4882,  ante. 
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sounds  and  tmlMafled  exercise  of  judgment  on  the  part  of  the  jury^ 
and  that  manifest  injustice  would  reeult.^^  Wheie  the 
couii  before  which  the  case  is  tried  is  not  satisfied  with  the 
verdict^  and  is  convinced  that  it  is  clearly  against  the  weight 
of  evidence^  it  should  grant  a  new  trial,  although  there  may  be 
some  conflict  in  the  testimony.*^  And  where  there  is  a  conflict 
and  the  trial  court  grants  a  new  trial,  it  will  be  presumljd  on 
appeal  that  the  court  below  was  of  opinion  that  the  evidence 
preponderated  against  the  verdict;**^  even  though  the  judge  who 
granted  the  new  trial  is  different  from  the  one  who  tried  the 
case  and  did  not  hear  the  testimony.*^  If  the  verdict  is  against 
the  weight  of  evidence,  but  there  is  still  some  evidence  to  justify 
it,  a  new  trial  will  not  be  granted  on  appeal,  for  insufficiency  of 
evidence  to  sustain  the  verdict.**'^  But  where  there  was  evi- 
dence on  both  sides,  it  must  clearly  appear  that  the  Yeordict  was 
given  by  mistake  or  willful  abuse  of  power  ;*^  but  it  should  not 
go  beyond  that  point  to  interfere  with  decision  of  fact  fairly 
deducible  from  conflicting  testimony.*^  In  such  case  the  ver- 
dict of  a  jury  is  decisive;*^  aa  in  questions  of  fraud;**^  ques- 
ts McKay  v.  Thorington,  15  Iowa,  25;  §  4920,  ante. 
484  Dickey  v.  Davids  39  Cal.  565;  People  v.  Bakor,  Id.  686;  Hawkins 
V.  Abbott,  40  id.  641;  Bates  v.  Howard,  105  id.  173;  Wartier  v.  Clean- 
ing Works,  id.  409;  PhUpotts  v.  Blasdel,  8  Nev.  61. 

480  Mason  v.  Austin,  46  Gal.  387;  Sherman  v.  Mitchell,  id.  576; 
Treadway  v.  WUder,  9  Nev.  67;  Magaroli  v.  Mulligan,  11  Id.  96; 
People  V.  Burt,  2  West  Coast  Rep.  721;  Davis  v.  U.  S.  IL  IL  Co.,  id. 
453;  Johnson  v.  Hancock,  4  Id.  418;  Hersog  v.  Jnllen,  3  id.  525; 
Nelson  v.  Floyd,  Id.  144. 

488  Macy  V.  Davlla,  48  Cal.  647;  Altschnl  v.  Doyle,  id.  535;  Bice  v. 
Cunningham,  29  id.  492. 

487  Kile  V.  Tubbs,  32  Cal.  333;  Rice  v.  Onnningham,  29  id.  492w 

488  Carr  v.  Gale.  3  Woodb.  &  M.  38;  Fearing  v.  De  Wolf,  Id.  186; 
Aiken  v.  Bemls,  id.  348;  Whetmore  v.  Murdock,  id.  380;  Davison  v. 
Sealskins,  2  Paine,  324;  Stanley  v.  Whipple,  2  McLean,  35;  to  neariy 
the  same  effect:  Blanchard's  Gun  Stock  Turning  Factory  v.  Jacob*. 
2  Blatchf.  69;  Baker  v.  The  Potomac,  18  How.  Pr.  185;  Sharw  v.  Col- 
lier, id.  238;  Walker  v.  Smith,  1  Wash.  C.  C.  202;  People  v.  Forsythe. 
2  West  Ooast  Rep.  288;  WInans  v.  Sierra  Lumber  Oo.,  4  Id.  277;  Har- 
rington V.  Chambers,  1  id.  63;  Salisbury  v.  Brown,  3  id.  618;  Jack  v. 
Saunders,  id.  480;  Reynolds  v.  Scott,  Id.  291. 

489  Mathews  v.  Poultney,  33  Barb.  127;  Smith  v.  Tiffany,  36  Id.  2;;. 
440  0onklln  v.  Thompson,  29  Barb.  218;  Best  v.  Starks,  24  How.  Pr. 

58;  Sheldon  v.  Hudson  River  R.  R.  Ca,  29  Barb.  226;  Williams  r. 
Vanderbllt,  id.  491. 
441 1  Gra.  &  Wat.  New  Trial,  3r)3:  Comfort  v.  ThompsoOt  10  Jolms: 
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tiona  of  title  to  chattels;*^  or  the  genuineness  of  a  signature;*** 
or  a  question  turning  on  the  credibility  of  a  witness.*** 

I  4881.  HotlM  of  Mttlement  of  st&t«inont. 

Form  No,  1155. 

[Title.] 

A.  B.^  Esq.^  attorney  for  plaintiff,  John  Doe: 

Please  take  notice  that  the  defendant's  statement  to  be  used 
on  his  motion  for  a  new  trial  herein  will  be  settled  by  the  judge 

of  this  court  on  the day  of ,  18. .,  at 

o^docky  at  his  chambers,  in  the  city  hall  in  the  city 

of ,  in  the  county  of 

I  4M8.  Aimmdnmnta,  how  made.  If  the  proposed  statement 
be  not  agreed  to  by  the  adverse  party,  he  must  within'  ten  days 
thereafter  prepare  amendments  thereto,  and  serve  the  same  or 
a  copy  thereof  upon  the  moving  party.  If  the  amendments  be 
adopted,  the  statement  shall  be  amended  accordingly,  and  pre- 
sented to  the  judge  who  heard  or  tried  the  cause,  for  settle- 
ment, or  to  the  clerk  of  the  court  for  the  judge.  If  not  adopted, 
the  proposed  statement  and  amendments  shall  within  ten  days 
thereafter  be  presented  by  the  moving  party  to  the  judge  upon 
five  days'  notice  to  the  adverse  party,  or  deliver  to  the  clerk  of 
the  court  for  the  judge,  and  settled  as  bills  of  exceptions.  If 
the  action  was  tried  by  a  referee,  the  statement  shall  be  settled 
as  are  bills  of  exceptions.  If  no  amendments  are  served  within 
time,  or  if  served,  are  allowed,  the  statement  and  amendment, 
if  any,  may  be  presented  for  settlement  without  notice  to  the 
adverse  party.*^ 

I  49fi8.  Amendments  after  Mttlement.  An  amendment  after 
settlement,  adding  no  facts  or  exceptions,  and  not  affecting  the 
merits,  and  in  furtherance  of  justice,  is  in  the  discretion  of  the 
court,  and  may  be  allowed.***    Courts  should  be  liberal  in  al- 

101;  Jarvis  v.  Hatheway,  3  Id.  180;  People  v.  Townsend.  87  Barb. 
520. 

442  Gardner  v.  Byerson,  19  How.  Pr.  108. 

448  Wright  V.  Carillo,  22  Cal.  506. 

444  United  States  v.  Five  Oases  of  Cleth,  2  N.  T.  Leg.  Obs.  84. 

446  Cal.  Code  Civ.  Pro.,  §  659,  subd.  3;  see  ante,  %  4897. 

446  Valentine  v.  Stewart  15  CaJ.  387:  affirmed  In  Tx)iickB  v.  Ed- 
mondson,  18  id.  208;  and  see  Bichardson  v.  City  of  Eureka,  96  id.  443; 
S  4887,  anU. 
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lowing  amendments  of  this  kind.**^  But  otherwise  a  court 
should  not  entertain  a  motion  to  amend  after  it  has  been  filed 
and  served  on  the  opposite  party.**^  Nor,  unless  good  reason 
be  shown,  receive  an  affidavit  made  after  time  has  elapsed.*** 
A  statement  agreed  to  should  not  be  amended,  unless  under  a 
very  clear  showing  of  mistake  or  fraud.*** 

S  4024.  Certificate.  When  settled,  the  statement  shall  be 
signed  by  the  judge  or  referee,  with  his  certificate  to  the  effect 
that  the  same  is  allowed,  and  shall  then  be  filed  with  the  clerk.**^^ 
Under  the  former  Practice  Act,  the  certificate  of  the  attorneys 
for  the  respective  parties  that  the  statement  had  been  agreed 
upon  and  was  correct  was  also  a  mode  of  authentication.**'** 
And  it  has  been  held  under  the  present  California  Code  of  Civil 
Procedui*e  that  the  certificate  of  the  judge  or  referee  may  be 
waived  by  stipulation,  and  if  so  waived,  on  the  hearing  of  the 
motion,  it  can  not  be  raised  on  appeal.*^  A  certificate  can  not 
be  added,  nor  additions  made  thereto  after  appeal  taken.*** 

I  4925.  Effect  of  notice.  If  the  notice  of  the  time  and  place 
of  the  settlement  of  a  statement  is  given  to  appellant,  and  he 
does  not  attend,  he  can  not  afterwards  complain  of  the  stAte- 
ment  as  settled.**^*^ 

fi  4026.  EzcluBion  of  useletiB  matter.  It  is  the  duty  of  the 
judge  or  referee,  in  settling  the  statement,  to  strike  out  of  it 
all  redundant  and  useless  matter,  and  to  make  the  statement 

447  CaldweU  v.  Greeley,  5  Nev.  263. 

448  Levy  V.  Getelson,  27  Cal.  685. 
44*  Howe  V.  Briggs,  17  Cal.  385. 

480  Hutchinson  v.  Bours,  13  Cal.  52. 

451  Cal.  Code  Civ.  Pro.,  §  659,  subd.  3;  see  ft  4899,  ante;  Raymond  v. 
Thexton,  7  Mont.  299;  Scherrer  v.  Hale,  9  id.  63.  It  is  proper  prac- 
tice for  the  trial  Judge  to  refuse  to  sign  a  statement  on  a  motion  for 
a  new  trial  when  It  is  a  mere  copy  of  the  stenographer's  notes. 
Sherman  v.  Higgins,  7  Mont  486. 

452  See  Godehaux  v.  Mulford.  20  Cal.  316;  85  Am.  Dec.  178;  Richard- 
son  V.  City  of  Eureka,  96  Cal.  443;  Pearce  v.  Boggs,  99  id.  340. 

458  Sarver  v.  Garcia,  49  Cal.  218.  See,  as  to  the  effect  of  a  recital 
in  the  order  of  the  court,  MlUard  v.  Hathaway,  27  Cal.  138.  In  VUhnc 
V.  Biven,  28  Cal.  413,  it  was  held  that  a  statement  without  any  cer- 
tificate of  its  correctness  could  not  be  considered  on  appeal.  See 
post,  note  *'  Statement,  how  authenticated." 

454  Caples  V.  C.  P.  R.  Co.,  6  Nev.  265;  Lamburth  v.  Dal  ton,  9  id. 
64.  As  to  presumptions  in  favor  of  Judire's  certificates,  see  Overman 
S.  Mining  Co.  v.  American  M.  Co.,  7  Xev.  312. 

466  Vilhac  V.  Biven,  28  Cal.  409;  and  see  §  4897,  anie^ 
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truly  represent  the  case,  notwithstanding  the  assent  of  the  par^ 
ties  to  the  redundant  or  useless  matter,  or  to  any  inaccurate 
statement.*"  If  the  motion  is  heard  upon  the  minutes  of  the 
court,  and  a  statement  he  subsequently  prepared  for  appeal,  such 
statement  shall  only  contain  the  grounds  argued  before  the 
court  for  a  new  tiial,  and  so  much  of  the  evidence  or  other  mat- 
ter as  may  be  necessary  to  explain  them;  and  it  shall  be  the 
duty  of  the  judge  to  exclude  all  other  evidence  or  matter  from 
the  statement.^^  The  proper  place  to  object  to  the  insertion  of 
immaterial  matter  is  on  the  settlement  of  the  statement."*^ 

I  4927.  Engrossment  of  statement.  The  proper  practice  is  to 
engross  the  statement  as  settled,  and  so  much  of  tlie  deeds  and 
other  documentary  evidence  as  is  directed  to  be  inserted,  with 
the  authentication  of  the  judge  indorsed  on  the  engrossed  state- 
ment.*^ Where  the  refusal  of  the  court  to  admit  certain  docu- 
mentaiy  evidence  is  relied  upon  as  error,  the  record  should  con- 
tain either  a  copy  of  such  documentary  evidence  or  a  settled 
abstract  of  its  contents.**^  The  engrossed  statement  must  con* 
tain  all  that  the  parties  rely  on,  set  out  in  full  sb  they  wish  it 
to  be  considered  by  the  court."***  Neither  the  notice  of  motion 
for  new. trial  nor  aflBdavita  in  support  of  it  have  properly  any 
place  in  a  statement  on  motion  for  a  new  trial. '*^ 

i  4928.  Statement,  how  authenticated.  A  statement  not  au- 
thenticated by  certificate  of  the  parties  or  the  judge  will  not  be 
regarded.***  A  statement  signed  by  the  judge,  and  appearing 
from  the  minutes  of  the  court  to  have  been  used  on  the  hear- 
ing of  the  motion,  is  sufficiently  authenticated.***  Agreeing  to 
submit  a  motion,  \*4thout  the  statement  having  been  settled 
or  authenticated,  does  not  waive  objection  to  want  of  authenti- 
cation.*** A  refusal  to  strike  out  a  proposed  amendment  is 
not  an  authentication  and  settlement  of  a  statement;***  nor  is 

4M  Cal.  Code  Civ.  Pro..  §  659,  subd.  3. 
«Tld..  f  661. 

m  Elmhall  v.  Semite,  31  Cai.  667. 
4WId.;  Mariow  v.  Marsh,  9  Oal.  269. 
4«o  Doyle  v.  Franldln.  48  Cal.  637. 
4ei  Bush  V.  Taylor,  45  Cal.  112;  see  §  4895.  ante. 
*«  Ferrer  v.  Home  Mutual  Ins.  Co.,  47  Oal.  416. 
«s  Yflliac  V.  Blven,  28  Cal  409:  Oosjfrove  v.  Johnson,  30  Id.  609. 
4MEidd  V.  Laird,  16  Cal.  161;  76  Am.  Dec.  472. 
^w  Ooagrove  v.  Johnson,  30  Cal.  509. 
Id. 
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an  indorsement  by  the  judge  at  the  bottom  of  the  settlement 
that  the  amendments  were  allowed.**'^  Where  the  record  shows 
simply  a  statement  signed  by  the  judge,  without  any  certifi- 
cate preceding  as  to  the  correctness  of  the  statement,  it  is  inaoffi- 
cient.*®  Unless  a  statement  be  agreed  to  by  counsel  or  settled 
by  the  judge,  it  has  not  sufficient  authentication  to  constitute 
any  portion  of  the  record.***  Where  a  statement  is  not  authenti- 
cated in  the  mode  prescribed  by  statute,  it  is  a  good  ground  for 
denying  a  new  trial.*^^ 

fi  4028.  Settlement,  when  made.  Such  statements  should  be 
settled  by  the  judge  and  certified  by  him  before  the  motion  is 
decided;*^^  unless  the  motion  be  made  upon  the  minutes  of  the 
court.*''*  But  it  need  not  be  shown  affirmatively  that  the  settle- 
ment was  upon  proper  notice,  or  in  the  presence  of  both  par- 
ties.*^ 

§  4980.  notion  —  hearing.  Under  the  Code  system,  from  the 
entry  of  the  verdict  or  filing  of  the  findings  of  the  court,  the  mo- 
tion for  a  new  trial  is  a  kind  of  episode,  or  in  a  certain  sense  a  col- 
lateral proceeding,  a  proceeding  not  in  the  direct  line  of  the 
judgment,  for  the  judgment  may  be  at  once  entered  and  even 
executed,  while  the  motion  for  new  trial  ends  in  an  order  re- 
viewable on  an  independent  appeal.*'^*  The  motion  for  a  new 
trial  must  be  made  promptly,  but  especially  if  based  upon  the 
ground  of  surprise.*^  The  application  for  a  new  trial  shall  be 
heard  at  the  earliest  practicable  period  after  notice  of  the  mo- 
tion, if  the  motion  is  to  be  heard  upon  the  minutes  of  the  court; 

467  Baldwin  v.  Ferre,  23  Oal.  461. 

488  McCJIartney  v.  Fitz  Henry,  16  Cal.  184. 

469  Doyle  V.  SeawaU,  12  Oal.  425;  Paige  v.  O'Neal,  Id.  492. 

470  White  V.  White,  6  Nev.  20. 

471  Waggenheim  v.  Hook,  35  Oal.  2ia 

472  Oal.  Oode  Oiv.  Pro.,  §  661. 

478  Battersby  v.  Abbott,  9  Oal  565.  The  method  of  making  and 
settUng  statements  commented  on.  Levey  v.  Fargo,  1  Nev.  416; 
Arnold  v.  Sinclair,  12  Mont  248;  Montana,  etc.,  Oo.  v.  Howard.  10 
id.  298.  Under  Montana  practice,  a  statement  on  motion  for  a  new 
trial  may  be  settled  and  passed  upon  by  the  successcN*  of  the  Judge 
who  tried  the  case.  Territory  v.  Bryson,  9  Mont  32;  and  see 
Oummings  v.  Oonlan,  66  Oal.  403. 

474Spanagel  v.  Dellinger,  38  Oal.  284;  Benedict  v.  OaJffe.  3  Duer, 
669. 

478  Peck  V.  Hiler.  30  Barb.  655;  Rapelye  v.  Prince,  4  HIU,  119;  and 
see  §  4882,  ante. 
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And  in  other  cascs^  after  the  affidavits,  bill  of  exceptions^  or 
statement,  as  the  case  may  be,  are  filed,  and  may  be  brought  to 
a  hearing  upon  motion  of  either  party .^^  If  a  motion  for  a 
new  trial  is  not  prosecuted  with  due  diligence,  it  should  be  dis- 
missed on  application,^''^  as  a  failure  to  prosecute  is  an  aban- 
dorment  of  the  motion.*™  The  question  of  delay  held  to  be  in 
the  discretion  of  the  court  below^  which  will  not  be  interfored 
with  unless  abuse  of  discretion  clearly  appears.*™  And  where 
it  does  not  appear  to  have  been  acted  on,  the  appellate  court 
will  not  consider  the  sufficiency  of  the  evidence  to  sustain  the 
Terdict.**®  If  the  judge  who  tried  a  cause  goes  to  the  county 
in  his  district  not  adjoining  the  one  in  which  the  case  was 
tried,  to  hold  court,  before  the  time  for  filing  amendments  to 
the  statement  on  motion  for  a  new  trial  has  expired,  the  mov- 
ing party  prosecutes  the  motion  with  due  diligence  if  he  brings 
the  same  to  a  hearing  when  the  judge  returns,  or  first  holds 
court  in  a  county  adjoining  the  one  in  which  the  caee  was 
tried.*« 

476  Gal.  Code  Civ.  Pro..  §  060;  Stat  Nev.,  §  198. 

477  Frank  v.  Doane  and  Green  v.  Doane,  15  Gal.  302;  Bckstein  v. 
Calderwood,  27  Id.  413;  see  Warden  v.  Mendocino  Go.,  32  Id.  655; 
Ward  V.  Patterson,  46  Penn.  St  372. 

478  Mahoney  v.  Wilson,  15  Gal.  42;  but  see  Grlffltli  v.  Gmner,  47 
id.  645. 

479  Boggs  V.  Glark,  37  Oal.  237;  Ghabot  v.  Tncker,  30  Id.  435;  Hop- 
kins V.  W.  P.  R.  R.  Ca.  44  Id.  389.  Time  to  nuwe  for  new  trial.—  Bee 
f  4886,  ante;  also  SnlUvan  v.  City  of  Helena,  10  Mont  134;  Glarfc  v. 
Perry,  17  Got  56;  Gray  v.  Winder,  77  Gal.  525.  The  questloa  of 
want  of  diligence  In  proeecntlng  a  motion  for  new  trial  Is  one  rest- 
ing In  the  sound  dlscretloo  of  the  court  trying  the  motion,  and  in 
the  absence  of  anything  showing  that  the  court  did  not  exercise  a 
sound  discretion,  the  action  of  the  trial  court  concerning  the  ques- 
tion of  diligence  will  not  be  disturbed.  Burlock  v.  Shupe,  5  Utah, 
428.  No  proceedings  for  a  new  trial  can  be  had  until  after  the  trial 
Is  completed,  and  a  final  decision  Is  reached  by  the  court  or  Jury. 
In  an  equity  case,  the  verdict  of  a  jury  upon  special  issues  is  merely 
advisory  to  the  court,  and  the  time  within  which  notice  of  inten- 
tion to  move  for  a  new  trial  must  be  served  does  not  begin  to  run 
until  the  court  has  adopted  or  rejected  the  findings  of  the  Jury. 
Bell  V.  Marsh,  80  Gal.  411;  Warring  v.  Freear,  64  id.  54.  A  notice 
of  Intention  to  move  for  a  new  trial  can  not  be  stricken  out  for 
want  of  diligence  In  prosecuting  the  motion.  Hellbron  v.  Helnlen* 
70  Gal.  482. 

480  Myers  v.  Gasey,  14  Oal.  542. 

481  Warden  v.  Mendocino  Go.,  32  Gal.  655;  Simmons  v.  Goin,  45 
Id.  669.    Under  the  present  Gallfomla  Gode  of  Givil  Procedure,  and 

Vol.  Ill  —  69 
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I  4931.  Argument  on  motion.  On  the  hearing  reference  may 
be  had^  in  all  cases^  to  the  pleadings  and  orders  of  the  court  ojl 
file,  and  when  tlie  motion  is  made  on  the  minutes,  reference 
may  also  b©  had  to  any  depositions,  documentary  evidence,  and 
phonographic  report  of  the  testimony  on  file.*^  The  motion 
can  only  be  heard  on  the  record  made  and  settled  before  the 
motion  is  made;***  except  when  made  on  the  minutes  of  the 
court.  After  notice  of  intention,  defendants  may,  at  their 
option,  move  or  not  move  for  a  new  trial,  and  if  they  choose  may 
abandon  their  proceedings.*"  But  if  the  statement  sets  forth 
the  grounds  of  the  motion,  and  the  motion  is  made  and  sub- 
mitted, a  refusal  to  argue  the  motion  is  not  an  abandonment  of 
the  same.*^ 

I  4932.  Denial  of  motion.  An  order  dismissing  a  motion  for 
a  new  trial  is  in  effect  denying  a  new  trial.*^  Where  parties 
stipulate  that  a  motion  be  denied,  they  can  not  question  the 
correctness  of  an  order  denying  the  same.*®^  No  **  exception  "^ 
lies  to  overruling  a  motion  for  a  new  trial,  nor  for  entering  judg- 
ment.*®® 

particularly  section  660,  it  would  seem  that  a  notice  of  tbe  hear- 
ing of  the  motion  would  be  the  proper  practice  after  the  statement^ 
bill  of  exceptions,  or  affidavits  are  filed. 

4S2  Oal.  Code  Civ.  Pro.,  §  660;  Weatherbee  v.  Carroll,  33  Cal.  549; 
Bode  V.  Lee,  102  id.  586;  Railroad  Co.  v.  Superior  Court,  105  Id.  84. 
As  a  rule,  affidavits  only  are  used  upon  a  motion  for  a  new  trial, 
but  oral  testimony  is  also  admissible.  Schoolfield  v.  Brunton,  20 
Col.  139;  Cans  v.  W^ls,  36  Kan.  688.  Any  errors  in  law  occurrlngr 
at  the  trial  must  be  presented  in.  a  bill  of  exceptions  or  statement 
of  the  case,  and  can  not  be  considered  if  presented  merely  in 
ex  parte  affidavits  containing  the  evidence  which  was  presented  at 
the  trial  and  the  rulings  thereon.  Pavement  Co.  v.  Bowie,  104  Cal. 
286. 

488  Cosgrove  v.  Johnson,  30  OeJ.  600;  Qnivey  v.  Oambert,  32  Id. 
304.  The  motion  for  a  new  trial  is  to  be  heard  upon  an  independent 
record,  distinct  from  the  record  upon  which  the  Judgmmt  depends. 
Bode  V.  Lee,  102  Cal.  583. 

4S4  stoyell  V.  Cole,  19  Cal.  602. 

*8B  carder  v.  Baxter,  28  Cal.  99. 

486  Warden  v.  Mendocino  Co.,  32  Cal.  655.  Where  the  condition 
Imposed  in  an  order  granting  a  new  trial  is  not  complied  with  the 
motion  for  a  new  trial  must  be  regarded  as  having  been  denied. 
Tapoutte  v.  Haley,  104  Cal.  497. 

487  Brotherton  v.  Hart,  11  Cal.  405. 

488  Pameroy  v.  Bank  of  Ind.,  1  Wall.  592.  By  Oal.  Code  Civ.  Ppo.^ 
i  647,  it  is  deemed  to  have  been  excepted  to. 
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I  4988.  ElToet  of  motion.  A  motioa  for  a  new  trial  filed 
within  the  time  allowed  by  law,  preserves  all  rights  till  it  can 
1 3  heard  and  determined,  and  is  not  affected  by  the  adjoum- 
nient  of  the  court  for  the  term.**®  But  a  motion  for  a  new  trial 
does  not  stay  proceedings  on  the  judgment;*®^  nor  does  it  operate 
as  a  suspension  of  an  injunction.'*®^  If,  after  a  court  has  filed 
its  findings  of  facts,  the  case  is  sent  to  a  referee  to  take  an  ac- 
count, the  motion  does  not  stay  the  proceedings  pending  before 
the  referee.*®*  Nor  does  the  pendency  of  a  motion  for  new  trial 
stay  proceedings  so  as  to  deprive  the  court  of  the  power  of  va- 
cating an  order  appointing  a  receiver  made  before  the  trial.*®" 
The  motion  is  not  equivalent  to  a  new  action.*®*  An  order 
granting  a  new  trial  is  final,  and  the  court  can  not  afterwards 
vacate  it  and  decide  again  on  the  motion.*®^  It  vacates  the 
judgment,  if  any,  entered  on  the  verdict  or  findings  set  aside, 
and  for  that  reason  an  appeal  from  the  judgment  can  not  be 
entertained.*®* 

I  4084.  Hearing  on  motion.  The  fact  that  instructions  given 
by  the  court  are  lost  or  mislaid  before  a  motion  for  a  new  trial  is 
heard  is  no  ground  to  suspend  the  hearing  of  the  motion.*®'  It  is 
irregular  for  the  court  to  reverse  its  first  judgment,  and  render 

«»  Lurvey  v.  Wells,  Fargo  &  Co.,  4  OaL  106;  see  Oopper  Hill  M. 
06.  V.  Spencer,  25  Id.  la 

400  pec^ie  V.  Loucks,  28  Gal.  68. 

401  Ortman  v.  Dixon,  9  Gal.  23. 

482  Growther  v.  Rowlandsoo,  27  Gal.  876. 

408  Gopper  Hill  M.  Go.  v.  Spencer  (Na  1),  25  Gal.  11.  As  to  effect 
of  motion  for  a  new  trial  In  particular  cases,  see  the  following: 
United  States  v.  Hodge,  6  How.  (If.  S.)  279;  Clark  v.  Manuf.  Ins. 
Co.,  2  Woodb.  &  M.  472;  Brent  v.  Goyle,  2  Granch  G.  G.  348;  Fraser 
V.  Weller,  6  McLean,  11;  Clark  y.  Sohier,  1  Woodb.  &  M.  368. 

404  United  States  t.  Hawkins*  Heirs,  etc.,  10  Pet.  125.  The  hear- 
ing and  disposition  of  a  motion  for  a  new  trial  is  within  the  mean- 
ing of  section  308,  California  Code  of  Civil  Procedure,  providing  for 
change  of  place  of  trial,  on  the  ground  of  the  disqualification  of 
the  judge  before  whom  the  case  is  pending.  Finn  v.  Spagnoli,  67 
Gal.  330. 

4M  Coombs  V.  Hibberd,  43  Gal.  452. 

406  Kower  v.  Gluck,  33  Gal.  407;  Wheeler  v.  Kassabaum,  76  id.  90; 
and  see  Savings  Bank  v.  Deuprey,  66  id.  168;  Dorland  v.  Cunning- 
ham, id.  484;  Lang  v.  Superior  Court,  71  id.  491. 

407  viBher  v.  Webster,  13  Gal.  58. 
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a  contrary  one,  without    hearing    or    notice.*^    The    motion 

should  not  be  decided  before  the  statement  haa  been  settled, 

engrossed,  and  certified;**^  nor  even  then  without    notice    to 

either  party  or  any  actual  submission  of  the  motion.*^^    And 

where  a  new  trial  was  prematurely  made  through  inadvertence, 

held  that  the  order  should  have  been  vacated.'^*    The  proper 

place  to  raise  the  objection  that  the  statement  was  not  filed  in 

time  is  in  the  trial  court;  it  can  not  be  raised  for  the  first  time 

on  appeal."^ 

• 
f  4935.  Motion,  when  made.    In  proceedings  on  motion  for  a 

new  trial,  there  is  no  term.*^  The  motion  may  be  made  before 
or  after  entry  of  judgment,  and  may  be  made  at  the  term  or  out 
of  the  term.*^  But  the  court  hajs  no  power  to  set  aside  an 
order  denying  a  new  trial  after  the  adjournment  of  the  term.°^ 
The  motion  may  be  heard  at  chambers,*^  When  the  judge  who 
tried  the  cause  resides  in  another  county  in  the  same  district, 
it  may  by  consent  of  parties  be  heard  by  such  judge  at  cham- 
bers, or  in  open  court  in  the  county  of  his  residence,  or  in  any 

4©8  Mitchell  V.  Hackett.  14  Cal.  661. 

409  Morris  v.  De  Cells,  41  Gal.  331;  see,  also,  First  Nat  Bank  v. 
McAndrews,  5  Mont  251;  Faut  v.  Tandy,  7  id.  443;  Brown  v.  Board 
of  Commissioners,  15  Id.  244.  Upon  the  hearing  of  the  motion  the 
trial  court  is  limited  in  its  consideration  to  the  matters  contained 
in  the  statement  and  is  not  at  liberty  to  go  outside  of  the  state- 
ment for  the  purpose  of  determining  whether  the  new  trial  should 
be  granted  or  refused.  Cole  v.  Wilcox,  9&  Oal.  549.  The  court  can 
not  go  beyond  the  grounds  on  which  a  new  trial  was  asked.  Alpers 
V.  Hunt  86  Cal.  78.  It  is  the  duty  of  tlie  trial  court  to  examine  the 
evidence,  although  it  be  conflicting,  and  if  dissatisfied  with  the 
conclusions  reached,  to  grant  a  new  trial.  And  the  rule  Is  the  same 
whether  the  motion  is  heard  by  the  judge  who  tried  the  case,  or  by 
some  other  judge,  where  only  knowledge  of  the  facts  is  obtained 
from  the  records.  Jones  v.  Sanders,  103  Cal.  678;  Wilson  v.  Rail- 
road Co.,  94  id.  166;  Curtiss  v.  Starr,  85  Id.  376. 

500  De  Gaze  v.  Lynch.  42  Cal.  362. 

801  Hall  V.  Polack,  42  Cal.  218. 

wa  Twist  V.  Kelly,  11  Nev.  377. 

603  Spanagel  v.  Bellinger,  34  Cal  476. 

B04id.;  see  Snider  v.  Rinehart,  18  Col.  18.  Motions  for  new  trial 
and  in  arrest  of  judgment  being  made  and  acted  on  the  same  day, 
it  will  be  prteumed  that  they  were  In  proper  order.  Water,  etc., 
Co.  V.  Gildersleeve,  4  N.  Mex.  171. 

606  Wilson  V.  McBvoy,  25  Oal.  169;  Hegeler  v.  Henckell,  27  id.  491. 

606  Oal.  Code  Civ.  Pro.,  S  166. 
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other  county .^^    A  luotioa  for  a  new  trial  dhould  not  be  made 
while  proceedings  are  pending  before  a  ref eree.^^ 

I  4886.  Pendfloicy  of  motion.  And  if  motion  be  taken  under 
advisement,  the  court  may,  in  term  time  or  vacation,  order  judg- 
ment on  a  verdict  rendered  and  recorded.*^  But  if  pending 
a  motion  for  a  new  trial  taken  under  advisement  for  decision 
in  vacation,  and  a  new  term  intervenes,  it  is  a  continuance  of 
the  motion,  and  the  court  may  act  on  it  at  its  convenience.^*** 
If  the  statement  on  motion  for  a  new  trial  is  not  filed  in  time, 
an  order  granting  a  new  trial  for  causes  appearing  in  such 
statement  only  will  be  reversed.'^**  If  no  motion  is  made  for 
a  new  trial  in  the  court  below,  the  findings  of  the  court  and 
the  verdict  of  the  jury  are  conclusive  of  the  facts.*^**  The  pro- 
visions of  the  Practice  Act  in  relation  to  motion  for  new  trials 
have  no  application  to  a  motion  to  set  aside  the  report  of  the 
commissioners  in  a  proceeding  to  condemn  lands  for  railroad 
purposes;  and  such  motion  may  be  properly  founded  on  the  re- 
port itself,  of  which  the  testimony  taken  by  the  commissioners 
properly  forms  a  part."'  The  award  in  such  cases  will  not  be 
set  aside  when  there  is  a  substantial  conflict  in  the  testimony.^** 

f  4937.  PartleB  to  motion.  One  of  several  parties  against 
whom  a  judgment  is  rendered,  who  does  not  join  in  the  motion 
for  a  new  trial,  can  not  complain  of  alleged  error  in  denying 
a  new  trial.'*'  If  some  of  the  parties  against  whom  the  order 
denying  a  new  trial  is  rendered  do  not  appeal  therefrom,  those 
that  appeal  must  serve  on  them  a  notice  of  appeal,  otherwise 
the  Supreme  Court  will  refuse  to  entertain  the  appeal.'** 

I  4987a.  Vow  trial  —  xnodiAcation  of  Judgmont.  If  upon  the 
hearing  of  the  defendant's  motion  for  a  new  trial,  the  court  de- 

807  cal.  Code  Civ.  Pro.,  |  663. 

606  Crowther  v.  Rowlandson,  27  Cal.  376. 

000  Hutchinson  v.  Bonrs.  13  Cal.  50. 

MO  Id.;  Sheppard  v.  Wilson,  6  How.  (U.  S.)  260. 

811  Hegeler  v.  Henckell,  27  Cal.  401;  and  see  |  48S0,  antg, 

012  Allen  V.  Fennon,  27  Cal.  68. 

018W.  P.  R.  R.  Co.  V.  Beed,  35  Cal  621. 

M4  Id. 

siACalderwood  v.  Brooks,  28  Cal.  151. 

Bi«  People  V.  Center,  61  Oal.  191.  New  trial  as  to  one  defendant 
See  Dawson  v.  SchloM,  96  Oal.  194;  Wittenbrock  v.  Bellmer,  57  Id. 
12. 
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cidea  that  the  judgment  for  the  plaintiff  ia  too  greats  it  is  not 
proper  procedure  to  order  it  modified  upon  consent  of  the  plain- 
tiff, but  the  court  should  cause  the  plaintiff  to  enter  a  remtttitur 
of  the  excess  when  denying  the  new  trial.*" 

f  4937b.  The  same  — res  adjudieata.  The  doctrine  of  res  ad- 
judicata  applies  to  the  decision  of  a  motion  for  a  new  trial,  and 
after  the  motion  has  been  denied  the  moving  party  is  not  at 
liberty  to  make  a  second  motion  therefor.**^® 

f  49S7e.  The  same  —  in  Supreme  Court.  A  motion  for  a  new 
trial  of  a  proceeding  originally  commenced  in  the  Supreme  Court 
will  be  entertained  under  section  988,  Utah  Code  of  Civil  Pro- 
oedure.**** 

f  4937d.  The  same  —  motion  for  in  federal  courts.  A  mo- 
tion for  a  new  trial  in  the  federal  courts  is  a  motion  addressed 
to  the  discretion  of  the  court,  and  the  decision  of  the  court,  in 
granting  or  refusing  it,  alone  is  not  the  proper  subject  of  a 
bill  of  exceptions.*^ 

f  4937e.  The  same  —  ae  to  part  of  issuee.  Where  the  issues 
are  separable,  the  losing  party  may  move  for  a  new  trial  as  to  a 
part,  leaving  the  findings  to  stand  as  to  the  remainder.**^  But 
in  granting  a  new  trial  pro  tanto  as  to  certain  particular  issues 
only,  the  trial  court  should  with  great  certainty  recite  the  issues 
in  terms  upon  which  the  new  trial  is  to  be  had.  And  the  prac- 
tice of  granting  a  new  trial  as  to  the  issues  covered  by  certain 
numbered  findings  is  condemned  as  bad.**^ 

f  4837f .  The  suae  —  bill  of  exceptions  —  ambign^ty.  When 
the  specifications  in  a  bill  of  exceptions  used  on  a  motion  for  new 
trial  include  a  double  statement  that  the  evidence  is  insufficient 
to  justify  the  decision,  and  that  the  decision  is  against  law  in 
the  particulars  specified,  the  ambiguity  is  removed  where  the 
particulars  stated  show  that  the  objection  is  to  the  insuffi- 
ciency of  the  evidence.*^ 

B17  Chalmers  v.  Chalmers,  81  Cal.  81;  see  S  4900,  ante, 

018  Egan  V  Eagan,  00  Cal.  15;  and  see  %  4850,  ante. 

5i»  People  V.  Spiers,  4  Utah,  385. 

B»  Barr  v.  Gratz,  4  Wheat  213;  Coleman  v.  Bell,  4  N.  Mex.  46; 
see  §  4901,  ante. 

B21  San  Diego  Land,  etc..  Co.  v.  Neale.  78  Cal.  63;  Duff  v.  Duff, 
101  id.  1;  and  see  §  4850,  ante. 

522  Mountain  Timnel,  etc..  Min.  Co.  v.  Bryan,  111  CaJ.  36. 

628  Combination  Land  Co.  v.  Morgan,  05  Cal.  548. 
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I  4837g.  The  Mtme  —  striking  0tat«in«iit  from  fllM.    A   state- 
jnent  on  motion  for  a  new  trial  will  not  be  stricken  from  the 
record  upon  the  allied  ground  that  it  was  not  presented  to 
the  judge  who  tried  the  case^  or  delivered  to  the  clerk  for  the 
judge  to  settle  and  sign  within  ten  days  after  service  of  the 
proposed  amendments,  where  it  appeared  that  after  the  state- 
ment and  amendments  thereto  were  filed,  both  were  presented 
to  the  judge  and  settled  in  the  presence  of  respective  counsel.'^ 
Nor  will  such  statement  be  disregarded  because  amendments 
thereto  are  not  engrossed  in  the  record,  but  occupy  a  separate 
position  at  the  close  of  the  statement,  where  such  amendments 
comprise  additional  matter  which  is  complete  and  intelligible 
in  itself."^    Under  Colorado  practice,  a  motion  for  a  new  trial 
at  a  subsequent  term  without  an  order  extending  time,  will  not 
be  considered^  and  may  be  stricken  from  the  files.***    Where  a 
statement  on  motion  for  a  new  trial  is  stricken  from  the  files, 
the  motion  for  a  new  trial  is  properly  denied."^ 

I  48871L  Bsyisw  of  nsfw  trial  ordsr  — in  geasind.  When  an 
order  granting  a  new  trial  has  been  made  upon  some  legal  prop- 
osition, which  may  be  considered  in  itself,  a  stronger  showing 
is  required  to  justify  the  appellate  court  in  interfering  with  it 
than  with  an  order  refusing  a  new  trial.'^  If  the  order  grants 
ing  a  new  trial  is  silent  as  to  the  ground  on  which  it  was  made, 
and  the  existence  of  a  valid  ground  is  shown  by  the  record,  the 
appellate  court  will  presume  that  the  order  was  made  on  that 
ground."*  If  the  record  fails  to  show  upon  what  ground  the 
motion  for  a  new  trial  was  granted,  and  the  evidence  is  conflict- 
ing, it  will  be  presumed  that  the  motion  was  granted  upon  the 
ground  of  the  insufiSciency  of  the  evidence  to  support  the  ver- 
dict.**   When  all  the  evidence  oflfered  on  the  hearing  of  the 

824  Sell  V.  Graves,  14  Mont.  341. 

6»  Penn  Placer  Min.  Ck>.  v.  Schreiner»  14  Bfont  121;  and  see  Doyle 
v.  Gore,  13  Id.  471. 

Bas  Clark  v.  Perry,  17  (M,  56;  Mining  Ga  v.  Bnglebach,  IS  id.  100. 

027  Sutt<Mi  V.  Bymons,  100  Cal.  576. 

B28Mehan  v.  Railroad  Co.,  56  Iowa,  806;  Oooney  v.  Furlong,  66 
Cal.  520. 

»29  Ourtlfls  V.  Starr.  85  Oal.  376;  and  see  People  v.  Lum  Tit,  83  id. 
130;  Bank  v.  Hitchcock,  76  id.  489. 

8S0  Reclamation  Go.  v.  Gunnlngham,  71  Gal.  221;  Irving  v.  Canning- 
ham.  58  id.  806;  and  see  Bilntum  v.  Bliss,  77  id.  00;  White  v.  Mer- 
rill, 82  id.  14. 
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motion  is  not  before  the  appellate  court,  the  finding  of  the 
court  below  will  be  accepted  as  correct.*^*  If  the  statement 
is  certified  by  the  trial  judge  to  be  correct,  an  objection  upon 
appeal  that  the  statement  does  not  contain  all  the  evidence  is 
without  merit.*^  Upon  an  appeal  from  an  order  denying  a 
new  trial,  questions  relating  to  the  sufiSciency  of  the  complaint 
can  not  be  reviewed  or  considered  by  the  appellate  court."* 
Nor  does  such  an  appeal  involve  a  review  of  the  judgment,  the 
correctness  of  which  can  be  determined  only  by  an  appeal  there- 
from.*^ Nor  has  the  appellate  court  jurisdiction  to  revise  the 
proceedings  of  the  trial  court  in  settling  statements  of  cases.*^ 
But  it  is  held  that  the  appellate  court  has  power  to  review  any- 
thing that  the  lower  court  passed  upon  in  deciding  the  motion 
for  a  new  trial ;'*^  but  will  consider  no  matters  not  made  the 
basis  of  such  motion.*^  Affidavits  used  on  such  motion  will  not 
be  considered  by  the  reviewing  court  unless  brought  into  the 
record  by  a  statement  or  bill  of  exceptions;"®  nor  unless  iden- 
tified as  having  been  used  on  the  motion."®  Where  the  bill 
of  exceptions  does  not  contain  all  of  the  evidence,  the  appellate 
court  will  not  review  the  action  of  the  lower  court  isk  overruling 
a  motion  for  a  new  trial  because  the  verdict  is  not  sustained 
by  the  evidence."® 

I  49371.  The  same  —  aArmation  of  order  g;ranting  or  denying. 
An  order  granting  a  new  trial  will  be  affirmed,  if  it  can  be 
justified  on  any  of  the  grounds  upon  which  the  motion  for  a 
new  trial  was  based,  without  regard  to  the  reasons  for  the  order 
expressed  in  the  opinion  of  the  judge."*  Such  order  will  be 
affirmed  if  upon  the  whole  record  it  appears  that  a  new  trial 

681  Schoolfield  v.  Brunton,  20  CoL  139. 
082  Richardson  v.  Eureka,  96  Oal.  443. 
088  Evans  v.  Paige,  102  CaJ.  132. 

684  Bode  V.  Lee,  102  Gal.  583. 

685  Oox  V.  Delmas.  92  Cal.  652;  Hyde  v.  Boyle»  86  id.  352. 

686  Needham  v.  Salt  Lake  City,  7  Utah,  319;  and  see  McLaughlin 
V.  Doherty,  54  Gal.  519. 

687  Wyoming  Loan,  etc.,  Oa  v.  HoUiday  Go.,  3  Wyo.  386;  Rhodes 
V.  Mummery,  48  Ind.  216. 

688  People  V.  Gftllaghan,  4  tftah.  49. 

689  Bagnall  v.  Roach,  76  Gal.  106;  see  |  4867,  ante. 

MO  Wood  V.  Famham,  1  Okl.  375;  Railroad  Oo.  v.  Henley,  88  Ind. 
536. 

641  Nally  V.  McDonald,  77  CaL  284;  People  v.  Flood,  102  id.  380; 
Mills  V.  Oregon,  etc.,  Kav.  Oa,  Id.  357. 


473  PBOCEEDU^QS  OK  MOTIOK  FOB  NEW  TRIAL.  g  4937] 

should  be  had;^^  or  if  there  is  any  theory  upon  which  the  action 
of  the  lower  court  in  granting  the  order  can  be  sustained.'^ 
An  order  denying  a  new  trial  will  be  affirmed^  if  any  sufficient 
ground  appears  for  the  denial  of  the  motion.*^  And  when  the 
findings  of  fact  in  favor  of  the  plaintiff  upon  all  the  issues  sup- 
port the  judgment^  and  no  particular  in  which  any  one  of  them 
is  not  justified  by  the  evidence  is  specified  in  the  bill  of  excep- 
tions upon  which  the  motion  for  a  new  trial  was  made,  the 
order  denying  a  new  trial  will  be  affirmed.^^ 

I  4087J.  The  samA  —  reversal  of  order  granting.  An  order 
granting  a  new  trial  will  be  reversed  as  readily  as  an  order  re- 
fusing it>  when  it  is  granted  solely  through  a  misapprehension 
of  law.'^  When  undenied  averments  of  the  complaint  and 
findings  not  excepted  to  render  the  ground  upon  which  a  new 
trial  was  granted  immaterial,  and  it  can  be  justified  upon  no 
other  ground,  the  order  granting  the  new  trial  will  be  re- 
yersed.'^^  But  an  order  granting  a  new  trial  on  the  ground  of 
errors  which  occurred  during  the  trial  will  not  be  reversed  on 
appeal,  if  it  appears  that  any  errors  prejudicial  to  the  respond- 
ent were  committed  on  the  trial.***  An  order  of  the  court  dis- 
missing the  proceedings  on  a  motion  for  a  new  trial  can  not  be 
set  aside  on  an  ex  parte  application.*^ 

s«3  Nc^es  V.  Wood.  102  Oal.  880. 

Stt  Trombuli  v.  Jackman,  0  Wash.  8t  624;  and  see  Wormoath  v. 
Gardner,  105  dd.  140;  Gross  v.  KeUetaer,  80  id.  510;  Townsend  v. 
Biiggs,  88  id.  230;  Haggin  v.  Saile,  14  Mont  79. 

S44  Gray  v.  Winder,  77  CaL  525. 

MB  Balrd  v.  Peall.  02  Gal.  235. 

MS  Schramm  v.  Sooth.  Pac.  Ox,  87  Gal.  426. 

M7  Hayes  v.  Fine,  01  Gal.  891. 

MS  /n  re  GroKier,  74  Gal.  180;  McGarthy  v.  Loupe,  62  id.  800l 

M»  Greehn  v.  Marker,  07  GaL  864. 
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CHAPTEE  I. 

APPBAL8  TO  THB  SUPBEME  COURT  OF  THE  UNITED  8TATSB. 

I  4088.  In  general.  All  courts  having  the  power  to  reyiae 
and  control  the  judgments  and  proceedings  of  inferior  courts 
are  technically  denominated  ^^  appellate  courts."  The  mode  in 
which  this  superviBory  power  is  invoked  and  exercised  is  not 
confined^  however,  to  what  is  strictly  called  an  "  appeal,"  An 
appeal  is  a  process  of  civil-law  origin,  and  removes  a  cause  en- 
tirely, subjecting  the  fact  as  well  as  the  law  to  a  review  and 
revisal;  but  a  writ  of  error  is  of  common-law  origin,  and  re- 
moves nothing  for  re-examination  but  the  law.*    Where  no 

1  Wiscart  v.  Danchy,  3  Dall.  321;  compare  The  San  Pedro,  2  Wheat 
182;  United  States  v.  Weason,  1  Gall.  512;  United  States  v.  Good- 
win, 7  Cranch,  108.  Right  of  appeal.  —  An  appeal  in  law  is  the  re- 
moval of  a  matter  or  cause  from  an  Inferior  to  a  superior  court 
for  the  purpose  of  reviewing,  correcting  or  reversing  the  judgment 
or  sentence  of  the  inferior  tribunaL  Leach  v.  Blakely,  34  t't.  136. 
Appeals  are  wholly  statutory  and  are  given  only  by  virtue  of  statu- 
tory law,  and  there  must  be  a  substantial  compliance  with  the 
statute  in  order  to  confer  jurisdiction  upon  the  appellate  court. 
Benson  v.  Anderson,  9  Utah,  154;  In  re  Bauer,  112  Ma  231;  State  v. 
Black,  15  Mont  143;  Glelland  v.  Tanner,  8  Gol.  252;  Irrigation  Go. 
V.  Schooe,  2  S.  Dak.  344;  Burbank  v.  Rivers,  20  Nev.  81.  Neither 
joinder  in  error  nor  the  consent  of  parties  can  confer  jurisdiction  by 
appeal.  Gordon  v.  Gray,  19  Col.  167;  Harvey  v.  Insurance  Co.,  18 
id.  354.  The  right  of  appeal  is,  however,  remedial  in  its  character, 
and  in  doubtful  cases  the  right  should  always  be  granted.  Quint 
V.  McMuUen,  103  Oal.  381.  When  a  party  perfects  an  appeal  and 
then  abandons  it,  his  right  of  appeal  is  exhausted,  the  power  of  the 
subject  is  functus  officio,  and  can  not  be  exercised  the  second  time. 
Brill  V.  Meek,  20  Mo.  358;  Schmeer  v.  Schmeer,  16  Greg.  243.  The 
remedy  by  appeal  may  be  modified  or  changed  by  law,  there  being 
no  vested  right  in  an  appeal.  Schuster  v.  Weiss,  114  Mo.  158;  and 
Bee  Wintermute  v.  Gamer,  8  Wash.  St  585. 
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appeal  is  allowed  by  law,  the  proper  method  to  take  a  case  to 
an  appellate  court  is  by  writ  of  error.'  An  appeal  is  allowed 
from  the  United  States  Circuit  Courts,  and  District  Courts  act- 
ing as  Circuit  Courts,  to  the  Supreme  Coiurt  of  the  United 
States,  in  cases  of  equity,  and  of  admiralty,  and  maritime  juris- 
diction, where  the  matter  in  dispute  exceeds  the  sum  or  value  of 
fiye  thousand  dollars  exclusive  of  costs.*  An  appeal  will  also 
lie  from  a  final  decree  in  equity,  without  regard  to  the  amount 
in  dispute,  in  any  case  touching  patent  rights  or  copyrights;  in 
actions  for  the  enforcement  of  any  revenue  law;  in  actions 
against  revemue  officers;  in  cases  on  account  of  deprivation  of 
rights  of  citizens,  or  under  the  Constitution;  and  in  suits  for 
injuries  by  conspirators  against  civil  rights.^  Final  judgments 
at  law  in  the  same  matters,  or  class  of  cases,  may  be  reviewed 
upon  writ  of  error.  Cases  tried  by  the  Circuit  Court  without 
the  intervention  of  a  jury,  the  rulings  of  the  court  in  the  prog- 
ress of  the  trial  of  the  cailse,  if  excepted  to  at  the  time,  and 
duly  presented  by  bill  of  exceptions^  may  be.  reviewed  by  the 
Supreme  Court  upon  a  writ  of  error  or  upon  appeal,  and  when 
the  finding  is  special,  the  review  may  extend  to  the  determina- 
tion of  the  sufficiency  of  the  facts  found  to  support  the  judg- 
ment.** 

The  only  mode  in  which  the  Supreme  Court  of  the  United 
States  can  review  a  final  judgment  or  decree  of  a  state  court  is 
upon  writ  of  error,  and  such  review  is  confined  to  cases  enu- 
merated in  section  709,  United  States  Revised  Statutes.  This 
section  is  as  follows:  "  A  final  judgment  or  decree  in  any  suit 
in  the  highest  court  of  a  state,  in  which  a  decision  in  the  suit 
could  be  had,  where  is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of,  or  an  authority  exercised  under,  the  United 
States,  and  the  decision  is  against  their  validity;  or  where  is 
drawn  in  question  the  validity  of  a  statute  of,  or  an  authority 
exercised  under  any  state,  on  the  ground  of  their  being  repug- 
nant to  the  Constitution,  treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  their  validity;  or  where  any  title, 

«  Middleton  v.  Gould.  5  Oal.  190:  Haight  v.  Gay,  8  id.  297;  68  Am. 
Dec.  323. 

8  U.  S.  R.  S.,  I  e©2;  18  IT.  8.  Stat,  at  Large,  316. 

4  Id.,  §  600. 

» Id.,  §  700;  see  Supervisors  v.  Kennicott,  103  V.  S.  654.  Writs 
of  error  and  appeals  from  territorial  courts  are  provided  for  by 
sections  702-704.  The  prooednre  on  error  and  aDoeal  is  provided 
for  by  section  997  it  seq.    See  Bonnifleld  v.  Price,  154  U.  S.  671. 
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ri{;ht|  privilege^  or  immunity  is  claimed  under  the  Constitutiou, 
or  any  treaty  or  statute  of,  or  commiseion  held  or  authority  ex- 
ercised under,  the  United  States,  and  the  decision  is  against  the 
title,  right,  privilege,  or  immunity  specially  set  up  or  claimei], 
by  either  party,  under  such  Constitution,  treaty,  statute,  com- 
mission, or  authority,  may  be  re-examined  and  reversed  or 
affirmed  in  the  Supreme  Court  upon  a  writ  of  error.  The  writ' 
shall  have  the  same  effect  as  if  the  judgment  or  decree  qom- 
plained  of  had  been  rendered  or  passed  in  a  court  of  the  United 
States.  The  Supreme  Court  may  reverse,  modify,  or  affirm  the 
judgment  or  decree  of  such  state  court,  and  may  at  their  dis- 
cretion award  execution,  or  remand  the  same  to  the  court  from 
which  it  waa  removed  by  the  writ,"  The  true  test  as  to  whetlier 
a  writ  of  error  lies  to  the  Supreme  Court  of  the  United  States, 
from  the  final  judgment  of  a  state  court,  is  to  be  arrived  at,  not 
from  mere  averment  in  the  pleadings,  but  from  the  matter  de- 
cided, as  developed  in  the  whole  record.* 

i  4939.  Procedure  on  error.  "  There  shall  be  annexed  to  and 
retumqji  with  any  writ  of  error  for  the  removal  of  a  cause,  at 
the  day  and  place  therein  mentioned,  an  authenticated  tran- 
script of  the  record,  an  assignment  of  errors,  and  a  prayer  for 
reversal,  with  a  citation  to  the  adverse  party .^^    The  writ  of 

«Greely  v.  Townsend,  25  Cal.  614.  Writ  of  error  — nature  of.-- 
A  writ  of  error  is  not  in  the  nature  of  a  writ  of  review,  but  is  a 
new  and  original  suit,  in  which  original  process  is  issued,  which 
must  be  served  upon  the  defendants  in  error,  and  which  can  only 
affect  parties  or  strangers  from  the  service  of  the  citation.  Taylor 
V.  Boyd.  3  Ohio,  354;  17  Am.  Dec.  603;  Widber  v.  Superior  Court, 
94  Gal.  430.  In  Odorado,  the  writ  is  a  constitutional  writ  of  right 
from  the  Supreme  Court  to  every  final  judgment  of  the  County 
Court,  and,  though  subject  to  reasonable  regulation,  it  can  not  be 
aboUshed  as  to  such  judgments,  nor  can  its  scope  or  oflloe  be 
materially  impaired  while  the  constitutional  provision  guaranteeing 
it  remains.  Martin  v.  Simpkins,  20  Ool.  438.  It  is  not  the  office  of 
the  writ  to  relieve  a  party  from  his  own  mistake  or  omissions  in  the 
lower  court  And  a  review  by  the  Supreme  Court  upon  writ  of 
error  must  be  prosecuted  upon  matters  appearing  in  the  record,  and 
not  upon  ex  parte  matters  introduced  afterwards.  German  Nat. 
Bank  v.  Blwood,  16  C<^.  244.  The  Supreme  Court  can  not  review 
by  writ  of  error  proceedings  had  subsequent  to  final  judgment. 
Cross  V.  Moffat  11  Col.  210;  Polk  v.  Butterfield,  9  id.  325.  Dismissal 
of  writ  of  error.  See  Mowbray  v.  Denver,  etc.,  B.  R.  Oo.,  2  Col. 
App.  128;  Perkins  v.  Hoyt  3  Wyo.  56. 

7U.  S.  IL  S.,  1907. 
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eiTor  may  be  issued  as  well  by  the  clerks  of  the  Circuit  Courts, 
under  the  seal  of  that  courts  as  by  the  clerk  of  the  United  States 
Supreme  Court;  and  must  be,  as  nearly  at*  each  case  will  admits 
agieeable  to  the  form  of  a  writ  of  error  transmitted  by  the  clerk 
of  the  Supreme  Court  to  the  clerks  of  the  several  Circuit  Courts.^ 
The  record  required  to  be  attached  to  the  writ  of  error  is  the 
record  of  the  state  Supreme  Court  in  the  cause^  being  the  state- 
ment upon  which  the  appeal  was  taken,  with  the  other  matters 
composing  the  transcript^  together  with  the  judgment  of  the 
Supreme  Court,  and  also  a  copy  of  the  opinion  or  opinions  filed 
in  the  case.^  No  formal  application  for  the  writ  is  necessary,  as 
it  issues  as  a  matter  of  course.  The  party  desiring  the  review 
is  denominated  the  plaintiff  in  error,  and  the  opposite  party  the 
defendant  in  error.  When  the  writ  is  issued  by  the  Supreme 
Court  of  the  United  States  to  a  state  court,  the  citation  to  the 
defendant  in  error  shall  be  signed  by  the  chief  justice,  or  judge, 
or  chancellor  of  such  court  rendering  the  judgment  or  passing 
the  decree  complained  of,  or  by  a  justice  of  the  Supreme  Court 
of  the  United  States^  and  the  adverse  party  shall  have  at  least 
thirty  days^  notice.^®  Such  writs  of  error  shall  be  issued  in  the 
same  manner  and  under  the  same  regulations,  and  shall  have 
the  same  effect^  as  if  the  judgment  or  decree  complained  of  liad 
been  rendered  or  passed  in  a  court  of  the  United  Statee.^^  The 
judge  or  justice  signing  the  citation  shall,  except  in  cases 
brought  up  by  the  United  States  or  by  direction  of  any  depart- 
ment of  the  government,  take  good  and  sufficient  security  that 
the  plaintiff  in  error  or  the  appellant  shall  prosecute  his  writ  or 
appeal  to  effect,  and  if  he  fail  to  make  his  plea  good,  shall 
answer  all  damages  and  costs,  where  the  writ  is  a  supersedeas  and 
stays  execution,  or  all  costs  only  where  it  is  not  a  supersedeas}^ 
ITie  clerk  of  the  Supreme  Court  of  the  United  States  secures  the 
printing  of  the  record,  and  charges  the  parties  for  a  manuscript 
copy  for  the  printer;  and  to  eecxiTe  this  expense,  and  his  fees  in 
the  case,  shall  require  of  the  plaintiff  in  error  a  bond  in  the 

8  R.  S.  U.  S.,  I  1004. 

•  See  mle  8,  IT.  8.  Sup.  Ot,  subd.  2.  When  the  writ  shall  be  re- 
tamed.  Id.,  subd.  5.  As  to  docketing  case,  etc..  See  IT.  S.  Sup. 
Ct.,  rule  9,  subd.  1. 

10  U.  S.  R.  S.,  i  909. 

11  Id.,  i  lOOS. 

12  Id.,  I  1000;  see  U.  8.  Bop.  Ot  role  29;  Haskins  ▼.  Railroad  Co., 
too  U.  8.  107. 
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penalty  of  two  hundred  dollars,  or  a  deposit  of  that  amount  to 
be  placed  in  bank  subject  to  his  draft ^^ 

The  writ  of  error  must  be  brought  within  two  years  after  the 
entry  of  the  judgment  or  decree,  except  where  the  party  en- 
titled to  prosecute  the  writ  is  an  infant,  insane  person,  or  im- 
prisoned, in  which  cases  the  two  years  is  exclusive  of  the  period 
of  such  disability.'*  There  shall  be  no  reversal  upon  a  writ  of 
error  for  error  in  hiling  upon  any  plea  in  abatement  other  than 
a  plea  to  the  jurisdiction  of  the  court,  or  for  any  error  in  fact^* 
Where  both  parties  appeal  but  one  record  is  required.*^  The 
Supreme  Court  of  the  United  States  has  no  jurisdiction  of  a  case 
brought  up  upon  an  agreed  statement  of  facts  without  writ  of 
error  or  appeal.*^  And  the  appeal  on  writ  of  error  must  be  pros- 
ecuted at  the  next  succeeding  term.^^  It  has  no  jurisdiction  of 
an  appeal  unless  the  transcript  of  the  record  is  filed  at  the  next 
term  after  the  appeal  is  obtained,  though  the  transcript  is  filed 
at  the  next  term  after  the  appeal  bond  is  given,  and  though  the 
citation  recites  that  the  appeal  was  allowed  at  the  term  at  which 
the  appeal  bond  is  given.^*  Amount  of  judgment  is  not  ma- 
terial on  review  of  decision  in  the  state  courts  against  rights 
claimed  under  the  laws  and  treaties  of  the  United  States;*^ 
as^n  actions  under  the  Bevenue  Laws.** 

f  4840.  Form  of  bond. 

Form  No.  1156. 

SUPREME  COURT  OP  THE  UNITED  STATES. 


1 


A.  B.,  Plaintiff  In  Error, 

against  y 

O.  D.,  Defendant  In  Error. 


J 

Know  all  men  by  these  presents,  that  we,  A.  B.,  E.  F.,  and 

G.  H.,  of ,  are  held  and  firmly  bound  unto  the 

said  C.  D.,  of ,  in  the  sum  of dol- 

18  See  rule  10,  IT.  B.  Sup.  Gt 

M  U.  S.  IL  &,  I  1008;  see  Cummln^rs  ▼.  Jooes,  104  If.  8.  410. 
IB  Id..  I  1011. 
i«  Id..  I  1013. 

IT  Washington  06.  v.  Durant  7  Wall.  694;  Denhnrst  v.  Oooltbard, 
8  Dall.  400. 
18  Castro  V.  United  States,  3  Wall.  46. 
18  Id.;  Edmonscm  v.  Bloomshlre,  7  Wall.  306. 
»Buel  V.  Van  Ness.  8  Wheat  3i2. 
a  United  States  v.  Bromley.  12  How.  (U.  S.)  88. 


[ 


A.  B. 

SBAL.] 

E.  F. 

'SBAL.' 

G.H. 

SBAL. 

^                        ■ 
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lais,  lawful  money  of  the  United  States,  to  be  paid  to  the  said 
C.  D,,  hifi  executors^  administrators,  or  assigns,  to  which  pay- 
ment well  and  truly  to  be  made  we  bind  ourselyes,  and  each  of 
ii8y  jointly  and  severally,  and  our  and  each  of  our  heirs,  execu- 
tors, and  administratora,  firmly  by  these  presents.  Sealed  with 
our  seals,  and  dated  this day  of ,  189. . 

Whereas,  the  above-named  A.  B.  hath  prosecuted  a  writ  of 
error  to  the  Supreme  Court  of  the  United  States  to  reverse  the 
judgment  rendered  by  the  Supreme  Court  of  the  state  of  Cali- 
fornia in  a  certain  action,  wheirein  said  C.  D.  was  plaintiff,  and 
said  A.  B.  was  defendant  [or  aa  the  case  may  be]. 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that 
if  the  above-named  A.  B.  shall  prosecute  his  said  writ  of  ^ror 
to  effect,  and  answer  all  costa  [or,  if  a  supersedeas  ia  desired, 
costs  and  damages],  if  he  ahall  fail  to  make  good  his  plea,  then 
this  obligation  shall  be  void;  otherwise  to  remain  in  full  force 
and  virtue 

Sealed  and  delivered 
in  presence  of 

I  4041.  Citation. 

Farm  No,  nsj, 

Unitbd  Statbs  op  America — «.  ; 
To  C.  D.,  greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a 
Supreme  Court  of  the  United  States,  to  be  held  at  Washington, 
on  [the  second  Monday  of  October  next],  pursuant  to  a  writ  of 
error  sued  out  of  said  court  to  the  [Supreme  Court  of  the  state 
of  California],  wherein  A.  B.  is  plaintiff,  and  you  are  defendant, 
in  error,  to  show  cause,  if  any  there  be,  why  the  judgment  in 
the  said  writ  of  error  mentioned  should  not  be  corrected,  and 
speedy  justice  should  not  be  done  to  the  parties  in  that  behalf. 

Witness,  the  Sonorable  Melville  Fuller,  Chief  Justice  of  the 

said  Supreme  Court  of  the  United  States,  this day  of 

,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and 

G.  H., 

One  of  the  Justices  of  the  Supreme  Court  of  the  UnHorl 

States  [or,  Chief  Justice  of  the  Supreme  Court  of  the  State  of 

Califomia.]2» 

M  It  is  not  deemed  necessary  to  give  a  form  for  a  writ  of  error, 
as  the  clerks  authorized  to  issue  them  are  snppUed  with  blankn. 
Thofie  not  familiar  with  the  practice  should  carefully  consult  the 
statute  and  the  rules  of  the  Suinreme  0<'^rt  of  the  United  States. 
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I  4MS.  ChM  jiurtice  of  state  eourt  may  reifnae  citation. 
When  a  final  judgment  m  a  suit  haa  been  rendered  in  the 
highest  court  of  law  or  equity  of  a  state  in  which  a  decision  in 
the  suit  could  be  had,  and  a  writ  of  error  has  been  issued  by  the 
clerk  of  the  Circuit  Court  of  the  United  States,  directed  to  the 
judges  of  the  court  in  which  the  judgment  was  rendered,  com- 
manding that  the  record  be  sent  before  the  Supreme  Court  of 
the  United  States  to  be  there  reviewed,  the  presiding  judge 
of  the  court  in  which  the  judgment  was  rendered  is  not  com- 
pelled, as  a  matter  of  right,  to  award  a  citation  to  the  respond- 
ent to  appear  before  the  Supreme  Court  of  the  United  States  to 
maintain  the  validity  of  his  judgment,  but  he  may  look  into  the 
record  for  the  purpose  of  determining  whether  in  his  opinion 
the  judgment  is  one  from  which  a  writ  of  error  lies,  and  if  he 
determines  that  it  is  not,  he  may  refuse  the  citation.^ 

f  4048.  TTnitwi  Statea  district  Judge.  The  judgd  of  the 
United  States  District  Court  for  the  district  of  Oregon  has  no 
authority,  while  holding  the  Circuit  Court  of  the  United  States 
for  the  district  of  California,  to  sign  a  citation  upon  a  writ  of 
error  from  the  Supreme  Court  of  the  United  States  to  the  Su- 
preme Court  of  this  state;  nor  has  he  authority  to  take  and 
approve  of  the  security  required  in  order  to  make  the  writ  of 
error  a  supersedeas,  and  operate  as  a  stay  of  execution  upon  the 
judgment  to  be  reviewed.* 

28  Greely  v.  Townsend,  25  Cal.  608. 
24  Tompkins  v.  Mahoney,  32  Cal.  231. 
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I  4M4b  WlMii  may  be  taken.     An  appeal  may  be  taken  to  the 
Supreme  Court,  from  a  Superior  Court,  in  the  following  cafieB': 
(1)  From  a  final  judgment  entered  in  an  action,  or  special 
proceeding,  commenced  in  a  Superior  Court,  or  brought  into 
a  Superior  Court  from  another  court.     (2)  From  an  order  grant- 
ing or  refusing  a  new  trial,  or  granting  or  dissolving  an  in- 
junctiwi,  or  refusing  to  grant  or  dissolve  an  injunction,  or 
appointing  a  receiver,  or  dissolving  or  refusing  to  dissolve  an 
attachment,  or  changing  or  refusing  to  change  the  place  of  trial, 
frf'm  any  special  order  made  after  final  judgment^  and  from 
such  interlocutory  judgment  in  actions  for  partition  as  deter- 
mines the  rights  and  interests  of  the  respective  parties,  and 
directs  partition  to  be  made.     (3)    From  a  judgment  or  order 
granting  or  refusing  to  revoke   letters  testamentary,  or  of  ad- 
ministration, or  of  guardianship;  or  admitting  or  refusing  to 
admit  a  will  to  probate,  or  against  or  in  favor  of  the  validity 
of  a   will,   or  revoking   the  probate   thereof;    or  against   or 
in  favor*  of  setting  apart  property,  or  making  an  allowance 
for  a  widow  or  child;    or  against  or  in   favor  of  directing 
the  partition,  sale,  oi  conveyance  of  real  property,  or  settling 
an  account  of  an  executor,  administrator,  or  guardian;  or  re- 
fusing, allowing,  or  directing  the  distribution  or  partition  of  an 
estate,  or  any  part  thereof,  or  the  payment  of  a  debt,  claim,  or 
legacy,  or  distributive  share;  or  confirming  or  refusing  to  con- 
finn  a  report  of  an  appraiser  or  appraisers  setting  apart  a  home- 
stead.^ 

1  Cal.  Code  Olv.  Pro.,  f  963.  as  amended  by  act  of  1897;  and  Id., 
I  939,  as  amended  by  act  of  1807;  Solomon  v.  Reese,  34  Oal.  28; 
Doherty  v.  Thayer,  31  id.  141.  For  the  Appellate  jurisdiction  of  the 
Supreme  Court  of  Oallfomia,  see  ante,  If  3649.  When  a  remittitur 
Issues  In  regular  course,  the  jurisdiction  of  the  Supreme  Court  ends. 
Herllch  v.  McDonald,  83  Cal.  506;  and  see  Klrby  v.  Superior  Court. 
88  id.  604;  Heinlen  v.  Beans,  73  Id.  240.  Both  the  Constitution  and 
the  statute  of  South  Dakota  limit  the  appellate  jurisdiction  of  the 
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I  4M6.  Appealable  Judgments.  A  judgment  is  the  final  de» 
tennination  of  the  rights  of  the  parties  in  an  action  or  pro- 
ceeding.^ A  judgment^  to  be  final,  must  give  relief  by  its  own 
foroe,  or  be  eniorcible  for  that  purpose  without  further  action 
by  the  court'  When  an  order  for  judgment  has  been  made 
and  regularly  entered  by  the  clerk,  and  judgment  has  been 
drawn  up,  signed  by  the  judge  and  filed  with  the  clerk,  final 
judgment  has  been  rendered.^  The  judgment  of  an  inferior 
court  is  final,  in  the  sense  indicated  above,  although  the  htiga- 
tion  may  be  continued  in  a  higher  court  upon  appeal;  but  the 
judgment  of  a  court  of  last  resort  is  final  in  another  sense,  as  it 
conclusively  ends  the  litigation,  unless  it  remands  the  case  to 
the  court  below  for  further  proceedings^  new  trial,  or  the  like> 
A  judgment  of  the  Supreme  Court  affirming  the  judgment  below 
is  final.^    But  not  on  an  incidental  matter  collateral  to  the  suit. 

A  judgment  by  default  is  a  final  judgment;  and  as  to  the 

Supreme  Court  to  a  review  of  the  decisions  of  the  courts.  Holden 
V.  Haserodt,  8  &  Dak.  4;  affirming  S.  G.»  2  id.  220.  Under  the 
Oolorado  act  of  1885  (Sess.  Laws  1885,  p.  350),  regulating  appeals 
to  the  Supreme  Oourt,  the  trial  court  has  no  voice  whatever  In  de* 
termining  whether  an  appeal  will  or  will  not  lie  in  given  cases,  and 
the  Supreme  Oourt  is  the  only  tribunal  to  pass  upon  this  question. 
Daniels  v.  MiUer,  8  Ool.  542. 

a  Id.,  I  577;  In  re  Smith,  9^  Oal.  636.     And  where  a  cause  has 
been  regnilarly  heard  and  decided,  it  can  be  reviewed  only  in  the 
modes  provided  by  the  statute.   Carpenter  v.  Superior  Court,  75  Cal. 
596. 

s  Bondurant  v,  Apperson,  4  Mete.  (Ky.)  30;  see  In  re  Smith,  08  Cal. 
686.  • 

4  Gray  v.  Palmer,  28  Cal.  416;  see  S  4755.  ante.  When  there  iR  no 
final  judgment  no  appeal  can  be  taken.  Durant  v.  Comegys,  2  Idaho. 
809.  And  a  judgment  to  be  final  must  dispose  of  the  case  as  to 
all  of  the  parties,  and  finally  dispose  of  the  subject-matter  of  the 
litigation.  Watkins  v.  Mason.  11  Oreg.  72;  Johnson  v.  Llghthouste. 
8  Wash.  St.  82;  Schultz  v.  McLean,  76  Cal.  608;  Mignon  v.  Brinson, 
74  Tex.  18;  Champ  v.  Kendrlck,  130  Ind.  545.  No  appeal  can  be 
taken  before  the  judgment  is  entered.  Schroder  v.  Schmidt,  71  Cal. 
899.  An  appeal  from  a  judgment  prior  to  Its  entry  is  premature, 
and  wUl  be  dismissed.  Onderdonk  v.  San  Francisco,  75  Cal.  5.^; 
Coon  V.  Order  of  Honor,  76  id.  854.  Where  a  judgment  or  order 
is  itself  appealable,  the  appeal  must  be  taken  from  such  judgment 
or  order,  and  not  from  a  subsequent  order  refusing  to  set  it  aside. 
Larkin  v.  Larkln.  76  Gal.  828;  Ooyhlnech  v.  Ooyhlnech,  80  Id.  409: 
and  see  Ah  Kle  v.  McLean,  2  Idaho.  812;  Sutton  v.  Symons,  100 
Oal.  576:  Harper  v.  Hildreth,  99  id.  265. 

s  Mulf ord  Y.  Bstttdlllo,  82  Cal.  181. 
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right  of  appeal^  th^re  ia  no  diatinctiou  between  judgmenta  bj 
default  and  those  after  iasue  joined  and  a  trial.^  If  the  com- 
plaint exhilHta  no  cause  of  action,  a  judgment  by  default  will 
be  revenedJ  But  the  default  confeeeee  all  the  material  facta 
in  the  complaint.^  In  New  York  the  practice  differs,  and  an 
appeal  does  not  lie  from  a  judgment  by  default.^  So  in  Nevada, 
an  appeal  will  not  lie  from  a  judgment  by  default/^  unless  ir- 
regularly and  erroneously  entered.^^ 

i  4M6.  Gam  stated.  An  appeal  lies  from  a  judgment  upon 
an  agreed  statement  of  facts^  on  an  audita  querela.^^  From 
judgment  on  a  case  submitted  in  writing  for  trial,  without  tiie 
intervention  of  a  jury,  if  no  exceptions  are  taken,  no  appeal 
lies." 

9  4M7.  Oaae  subziiltted  without  action.  A  caae  submitted 
without  action^^  may  be  determined  and  judgment  rendered 
thereon  as  if  an  action  was  pending,  and  is  subject  to  appeal.^ 
The  case,  the  submission,  and  a  copy  of  the  judgment  constitute 
the  judgment-roll. *• 

•  Stevens,  v.  Rosa,  1  Oal  94;  Burt  v.  Scrantom,  Id.  416;  People  ▼. 
Woodllef,  2  id.  241;  Hallock  y.  Jaudin,  34  id.  167;  Holman  v.  Rigour- 
ney,  11  Met  436;  Ball  y.  Burke,  11  Gush.  80;  Henderson  y.  Gibaon, 
19  Md.  234.  Gn  an  appeal  from  a  judgrm^it  by  default  not  taken 
within  sixty  days  after  its  entry,  nothing  can  be  reviewed  except 
what  appean  on  the  judgment-roll.  Savings,  etc.,  Soc.  v.  Meeks, 
66  Gal.  371;  McDonald  v.  Swett,  76  id.  267. 

7  Abbe  v.  Marr,  14  Gal.  210;  Ghoynski  v.  Gohen,  39  id.  602;  2  Am. 
Deo.  47a 
s  Rowe  V.  Table  Mt,  etc.,  Go.,  10  Gal.  444;  see  9  4292^  ante. 

•  See  N.  Y.  Gode,  1877,  I  1294;  Flake  v.  Van  Wagenen,  64  N.  T. 
26;  MiU^  V.  Tyler,  68  id.  477;  Inness  v.  Purcell,  id.  388. 

10  Paul  v.  Armstrong,  1  Nev.  8? 

11  Kidd  v.  The  Four  Twenty  Mfg.  Co.,  3  Nev.  381. 

la  Hovey  v.  Grane,  10  Pick.  440;  Parker  v.  Inhabitants  of  Fram* 
Ingham,  8  Met  260;  Furlong  v/Leary,  8  Oosh.  400;  White  v.  Glapp, 
8  Allen,  283. 

18  Bass  V.  Haverhill  Ins.  Go.,  10  Gray,  400.  Where  Judgment  te 
given  on  the  pleadings  in  an  equity  case,  an  appeal  may  be  main- 
tained therefrom,  though  no  exception  is  taken.  Travis  v.  Ward, 
2  Wash.  St.  30. 

14  Under  Gal.  Code  Olv.  Pro.,  f  113a 
16  Id.,  f  1140. 

15  Id.,  9  1139. 
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S  4848.  Coiweixt.  A  judgment  or  order  entered  by  coDflent  is 
not  appealable^^^  not  even  under  a  stipulation  to  that  effect^ 
Mere  passiveness  or  nlence  is  not  consent  such  as  to  bar  an 
appeal.**  A  stipulation  not  to  appeal  will  be  enforced.*^  But 
such  agreement  must  be  based  on  some  consideration^  or  the 
facts  must  estop  the  party  from  exercising  the  right.^ 

f  4949.  Costs.  A  judgment  for  plaintiff  for  costs  only  may 
be  appealed  from.^  In  Massachusetts,  if  the  Court  of  Common 
Pleas  disallowed  the  defendant's  motion  for  costs  upon  a  dis^ 
continuance  of  a  suit,  an  appeal  would  lie.^  Where  judgment 
was  rendered  for  defendant  for  costs,  "  but  no  final  determinar 
tion  of  the  hghts  of  the  parties  in  the  action,^'  it  la  not  a  final 
judgment,  and  no  appeal  will  lie.^  In  an  action  for  libel  the 
plaintiff  recovered  a  verdict  for  one  hundred  dollars.  The 
plaJDtiff  filed  his  bill  of  costs,  amountiDg  to  two  hundred  and 
seventy-eight  dollars,  and  had  judgment  for  verdict  and  costs. 
Defendant  moved  to  strike  out  the  cost  bill  from  the  files,  be^ 
cause  the  verdict  was  for  less  than  three  hundred  dollars.  The 
motion  was  denied.  On  appeal  from  the  order  denying  the 
motion,  it  was  held  that  the  motion,  if  granted,  would  have 
effected  a  modification  of  the  judgment,  and  that  the  order  re- 
fusing the  motion  could  only  be  reviewed  on  an  appeal  from  the 
judgment.* 

17  Meerhdz  v.  Sessions.  9  Oal.  277;  approved  in  Brotherton  v.  Hart, 
11  id.  405;  Erlanger  v.  Railroad  Oo..  109  id.  395;  Mills  v.  Brown. 
16  Pet  525;  Sampson  v.  Welch,  24  How.  (U.  S.)  207;  Lambert  v. 
Moore,  1  Nev.  231;  Boyd  v.  Bigelow,  14  How.  Pr.  511;  Van  Wormer 
V.  Mayor  of  Albany,  18  Wend.  169;  0*Dongherty  v.  Aldrlch,  5  Den. 
385:  Rider  v.  Barr,  22  Oreg.  495;  Port  v.  Parflt,  4  Wash.  St  369. 

18  Kelsey  v.  Forsyth,  21  How.  (U.  S.)  85;  Jarvis  v.  Palmer,  1  Barb. 
Ch.  379;  Perkins  v.  Famham,  10  How.  Pr.  120. 

18  San  Francisco  v.  Certain  Real  Estate,  42  CaJ.  518. 
20  Townsend  v.  Masterson  Stone  D.  Co.,  15  N.  Y.  587. 
»  Ogdensburg  &  L.  C.  R.  R.  Co.  v.  Vermont  &  C.  R.  R.  Co.,  68 
N.  Y.  176. 

22  Meeker  v.  Harris,  23  Ctd.  285;  McDaniels  v.  Johnson.  36  Vt 
687;  McGregOT  v.  Comstock,  19  N.  Y.  581.  Oases  in  which  It  is 
said  no  appeal  will  lie  upon  a  mere  question  of  costs,  as  being  in 
the  discretion  of  the  court  are  Rogers  v.  Holly,  18  Wend.  350; 
Eastbum  v.  Kirk,  2  Johns.  Ch.  317;  Travis  v.  Waters.  12  Johns.  HOO. 

23  Oilbreth  v.  Brown,  15  Mass.  178. 

24McAlpin  V.  Bennett  21  Tex.  535:  Walmer  v.  Schulemberger,  23 

Ind.  454. 
25  Flubacher  v.  KeUy,  49  Cal.  116;  citing  Lasky  v.  Davis,  32  Id* 
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I  4850.  Noxisttit.  An  appeal  lies  from  a  judgment  of  non- 
Buit;  but  an  appeal  will  not  lie  from  a  judgment  after  a  new 
trial  has  been  granted,^  or  from  judgment  of  nonsuit  entered 
on  the  motion  of  the  party .^  No  motion  for  new  thai  is  nec- 
essary.^ 

9  4851.  Partltloii.  An  appeal  may  be  taken  from  such  in- 
ttrlocutoiy  judgment^  in  actions  for  partition,  as  determines 
the  rights  and  interests  of  the  respective  parties,  and  directs  par- 
tition to  be  made.*  If  the  interlocutory  judgment  in  partition 
adjudges  that  one  of  the  parties  has  no  interest  in  the  property, 
it  is  not  a  final  judgment  as  to  him,  from  which  he  can  appeal.*^ 
In  Massachusetts,  the  judgment  accepting  the  report  of  com- 
missioners, in  a  petition  for  partition,  is  not  appealable.'^  In 
Missouri,  a  decree  that  partition  be  made  between  the  parties  is 
interlocutory,  and  no  appeal  will  lie.** 

I  4852.  Bpadal  proceedings.  A  judgment  finding  the 
amount  due  on  a  mortgage,  and  directing  a  sale  of  the  mort- 
gaged premises,  may  be  appealed  from.*®    In  proceeding  to  con- 

677.  The  Supreme  Court  of  Nevada  has  jurisdiction  ot  an  appeal 
from  an  order  retaxlng  costs,  made  subsequ^it  to  judgment,  al- 
though the  case  was  dismissed  by  the  plaintiff  in  the  court  below, 
and  although  the  amount  involved  is  less  than  three  hundred  dol- 
lars.   Oomstock,  etc.,  Min.  Ca  v.  Allen,  21  Nev.  325. 

»  Kower  v.  Gluck,  33  CaL  401. 

27iinley  v.  Beard,  6  Cal.  666;  Sleeper  v.  Kelly,  22  id.  456;  Van 
Wormer  v.  Mayor  of  Albany,  18  Wend.  169;  O'Dougherty  v.  Aldrlch, 
5  Den.  385.  A  party  who  voluntarily  dismisses  his  action,  and 
causes  judgment  to  be  rendered  thereon,  can  not  prosecute  an 
appeal  from  such  judgment.  Liebmann  v.  McOraw,  3  Wash.  St.  520. 
An  order  refusing  a  nonsuit  is  not  appealable.  Witkowski  v.  Hem, 
82  Oal.  604. 

28  Cravens  v.  Pewey,  13  Oal.  42. 

» Gal.  Code  Civ.  Pro.,  |  968. 

so  Peck  V.  Vandenberg,  30  Cal.  11.  But  see  the  section  of  the 
Code,  cited  supra. 

81  Pierce  v.  Oliver,  13  Mass.  211;  but  see  R.  S.  of  Mass.,  chap.  103, 
9  19. 

ttMcMurtry  v.  Glascock,  20  Mo.  432;  Stephens  v.  Hume,  25  id. 
349.  A  decree  in  a  partition  suit  which  ascertains  and  determines 
the  rights  of  the  parties,  and  leaves  nothing  for  the  court  to  do  but 
to  carry  the  decree  into  effect  by  the  appointment  of  refprees,  etc., 
is  a  final  decree,  and  is  appealable.  Walker  v.  Goldsmith,  14  Oreg. 
125. 
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demn  land,  the  decision  of  the  court  by  which  the  merits  of  the 
matter  are  finally  determined  is  a  final  judgment  in  a  special 
proceeding  from  which  an  appeal  can  be  taken^  and  can  not  be 
reviewed  on  writ  of  error.**  A  judgment  of  the  Supreme  Court, 
compelling  a  board  of  supervisors  to  execute  and  deliver  to  the 
CoDtral  Pacific  Railroad  Company  bonds  of  said  city  and  county, 
as  specified  in  the  act  of  California  of  April  22,  1863,  was  a  final 
judgment.**  An  appeal  may  be  taken  frgm  a  judgment  rendered 
by  a  district  judge  at  chambers  in  an  action  of  mandamuSy  cer- 
tiorari, or  quo  warranto,  or  in  a  special  proceeding  to  try  the 
validity  of  a  corporation  election.*® 

9  4&53.  Void  Judgment.  An  appeal  may  be  taken  from  a 
void  judgment.*^  One  is  not  bound  to  appeal  from  a  void  order 
or  judgment,  but  may  resist  it  and  assert  its  invalidity  at  all 
times.** 

I  4954.  Appealable  decrees.  To  authorize  an  appeal,  the  de< 
cpee  must  be  final  on  all  matters  within  the  pleadings,  so  that 

w  Sacramento  P.  &  N.  R.  R.  CJo.  v.  Harlan,  24  Cal.  334;  San  Fran- 
cisco &  San  Joee  R.  R.  Co.  v.  Mahoney,  29  Id.  112;  California,  etc., 
R.  R.  Co.  V.  Railroad  Co..  65  id.  205;  and  see  Eureka,  etc.,  R.  R.  Cow 
V.  McGrath,  74  id.  49. 

w  People  V.  Ooon,  25  Gal.  635. 

M  Brewster  v.  Hartley,  37  Oal.  15;  Mining  Co.  v.  Weinstein,  7 
Mont.  346. 

87  Hastings  v.  Burning  Moscow  Co.,  2  Nev.  93;  Gormly  v.  Mcintosh, 
22  Barb.  271;  Commonwealth  v.  O'Neil,  6  Gray,  343;  TruUenger  v. 
Todd,  5  Oreg.  36;  Merced  Bank  v.  Rosenthal,  99  Cal  39;  Garr  v. 
Spalding,  2  N.  Dak.  414;  Sioux  Falls  Nat.  Bank  v.  Mc&ee,  3  S.  Dak. 
1;  Stewart  v.  Lohr,  1  Wash.  St  341;  22  Am.  St  Rep.  150.  An  appeal 
will  lie  from  a  Judgment  rendered  on  Sunday,  although  such  Judg- 
ment is  a  nullity.  Fox  v.  Nachtsheim,  3  Wash.  St  684;  City  of 
Parsons  v.  Lrindsay,  41  Kan.  336;  13  Am.  St.  Rep.  290;  compare 
Malone  v.  Clark,  2  HiU,  657;  Randall  v.  Hall,  HiU  &  D.  Supp.  239; 
Bdwards  v.  Russell,  21  Wend.  63;  Striker  v.  Mott,  6  id.  465;  Fair- 
banks V.  Corlies,  1  Abb.  Pr.  150. 

88  Kamp  V.  Kamp,  59  N.  Y.  212.  An  appeal  will  lie  from  part  of 
a  Judgment  Bank  of  Commerce  v.  Fiiqua,  11  Mont  285;  28  Am. 
St  Rep.  461;  Inverarity  v.  Stowell,  10  Oreg.  261;  Healy  v.  Seward, 
5  Wash.  St  319;  or  decree.  Shook  v.  Oolohan,  12  Oreg.  239;  or  order. 
In  re  Davis'  Estate,  11  Mont  1.  An  appeal  will  lie  from  thajt  part 
only  of  a  decree  of  divorce  in  favor  of  the  plaintiff  which  awards  the 
care,  custody,  and  control  0(f  the  children  ta  the  defendant,  regard- 
less of  the  power  of  the  lower  court  to  modify  its  decree  in  that 
respect    Luck  v.  Luck,  83 -Cal.  574. 
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the  affirmance  of  the  decree  will  end  the  suit.^  A  decree  pro- 
viding for  the  Bubeequent  collection  of  money^  sale  of  stock, 
and  payment  in  accordance  with  the  decree^  is  still  a  final  de- 
cree.^ A  decree  is  final  if  it  decide  the  ownership  of  the  prop- 
erty in  suit,  and  directs  its  immediate  transfer,  though  accounts 
remain  to  be  taken  between  the  paarties.^  A  decree  adjudging 
that  the  defendant  pay  a  certain  sum  into  court,  or  in  default 
thereof  that  a  receiTer  be  appointed,  is  a  final  decree.^  A  de- 
cree of  the  District  Court  in  admiralty,  refusing  to  order  the  sale 
of  a  Tessel  as  petitioned  by  one  of  two  part  owners^  is  a  final 
decree.^  The  decrees  in  the  District  Court  on  California  land 
surveys  under  the  acts  of  Congress  are  final.^  From  a  decree 
rendered  in  a  suit  for  divorce  an  appeal  lies;^  and  a  decree  for 
the  foreclosure  and  sale  of  mortgaged  premises  is  a  final  decree 
before  the  return  and  oonfirmation.^  An  appeal  will  lie  from 
a  confirmation  of  a  sale  in  a  mortgage  case.^'^  A  decree  in  a  suit 
to  enjoin  trustees  from  selling,  dissolving  an  injunction  before 
granted,  and  ordering  tiiat  they  shall  sell  and  bring  the  proceeds 
into  court  to  abide  further  orders,  is  a  final  decree,  from  which 
an  appeal  lies,  within  the  meaning  of  the  act  of  1803.^ 

i  4965.  Vonappaalabla  decree*.  In  chancery  a  decree  is  in- 
terlocutory whenever  an  inquiry  as  to  ^natter  of  law  or  fact  is 
directed  preparatory  to  a  final  decision.  But  when  a  decree 
finally  decides  and  disposes  of  the  whole  merits  of  the  cause,  it 

» Perkins  v.  Foumiquet,  6  How.  (tJ.  S.)  206.  209;  Oraighead  v. 
Wilson,  18  id.  190. 

«o  Neall  V.  Hill,  16  Cal.  146;  76  Am.  Dec.  608. 

«i  Thompson  v.  Dean,  7  Wall.  d42;  see  Forgay  v.  Conrad.  6  How. 
<U.  8.)  201. 

«3  Wabash  A  Erie  Canal  Oo.  v.  Beers,  1  Black.  54;  Heroy  v.  Gibson. 
10  Boew.  591;  Bailey  v.  Lane.  15  Abb.  Pr.  378. 

«s  Davis  V.  The  Seneca,  GUp.  d4. 

««  United  States  v.  Billing.  2  Wall.  444;  The  Fossat  Case,  id.  649. 

4B'Conant  v.  Conant.  10  Cal.  249;  70  Am.  Dec.  717.  But  an  tillow- 
anoe  for  the  support  of  a  child  in  a  decree  of  divorce  is  an  incident 
to  the  decree  and  is  not  a  final  judgment  that  may  be  appealed 
from.  Thomson  v.  Thomson.  5  Utah,  401. 

46  Whiting  V.  Bank  of  the  United  States,  la  Pet.  6:  Bronson  v. 
Ballroad  Ca,  2  Black.  524;  Ray  v.  Law.  3  Cranch,  179;  Railroad  Co. 
V.  Soutter,  2  Wall.  440;  Tripp  v.  Cook.  26  Wend.  143. 

47  Hey  V.  Schooley.  7  Ohio.  373;  Kern's  Adm'r  v.  Foster,  16  id. 
274. 

4S  Railroad  Co.  v.  Bradleys.  7  WaU.  575. 
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is  a  final  decree.^  A  decree  ordermg  a  refereace  and  an  ac* 
counting,  and  reserving  all  other  matters  in  controversy,  is  not 
final.'^  A  general  decree,  before  the  funds  are  collected,  tliat 
they  shall  be  distributed  among  certain  parties,  and  appointing 
a  master  to  state  an  account,  is  not  a  final  decree.*^^  A  decree  of 
the  Supreme  Court,  simply  reversing  the  decree  made  by  an  in- 
ferior court,  and  remitting  the  cause  for  further  proceedings,  is- 
not  final.^^  Where  restitution,  with  costs  and  damages^  have 
not  been  assessed,  the  decree  is  not  final.^  A  decree  that  a  sunt 
of  money  is  due,  but  leaving  the  amount  dependent  upon  other 
claims,  is  not  final.^  Where  the  decree  of  the  District  Court 
was  not  final,  the  Circuit  Court  to  which  the  cause  waa  taken  by 
appeal  had  no  power  to  act  upon  the  case,  nor  could  it  consent  to^ 
an  amendment  of  the  record  by  the  insertion  of  a  final  decree 
by  agreement  of  counsel,  nor  can  this  court  consent  to  such  an 
amendment.*^  A  supplemental  decree  of  sale  is  but  a  decree  in 
execution  of  the  original  decree,  and  not  final  ;^  nor  is  a  subse- 
quent decree  of  possession,  to  put  buyer  in  poesesBion  of  prop- 
erty sold.^*^    A  decree  dismissing  a  crosa-bill  alone  is  not  final.^ 

S  4066.  App«alable  orders.  There  are  certain  orders  which, 
by  the  statute  are  made  appealable,  while  othere  can  only  be 

4»  MiUs  v.  Hoag,  7  Paige  Gh.  18;  Beebe  v.  Russell,  19  How.  (U.  S.> 
283. 

CO  Id.;  Craighead  v.  Wilson,  18  How.  (IT.  S.)  199;  Dews  v.  Cong- 
den,  28  N.  Y.  122. 

fii  Ogllvie  y.  Knox  Ins.  Co.,  2  Black.  5d9. 

B^The  (Pialmyra,  10  Wheat.  502;  Chace  v.  Vasques,  11  id.  429r 
Barnard  ▼.  Gibson,  7  How.  (IT.  S.)  650;  Coffee  ▼.  Planters*  Bank, 
13  id.  11;  Craighead  v.  Wilson,  18  id.  199;  Harvey  v.  Richards,  2 
Gall.  216;  Pepper  y.  Dunlap,  5  How.  (U.  &)  51;  Humiston  y.  Staint- 
hop,  2  Wall.  106;  Winn's  Heirs  y.  Jackson,  12  Wheat  135;  Coming^ 
y.  Troy  Iron  &  Nail  Factory,  15  How.  (TK  S.)  451;  Griffin  y.  Orman, 
9  Fla.  22;  Owens  y.  Love,  id.  325. 

BSThe  Palmyra,  10  Wheat  502;  distinguishing  Ray  y.  Law,  S 
Cranch,  179;  Chase  v.  Vasqnez,  11  Wheat  429. 

s*  Montgomery  y.  Anderson,  21  How.  (U.  S.)  386.  An  interlocutory 
decree  in  an  action  to  enforce  a  trust  held  not  appealaNe.  Duff  y» 
Duff.  71  Cal.  513. 

M  Mordecai  y.  Lindsay,  19  How.  (TJ.  S.)  199. 

M  Oarr  y.  Hoxie,  13  Pet.  460. 

B7  Callan  y.  May,  2  Black,  541. 

BSAyres  y.  Caryer,  17  How.  (U.  S.)  591;  see  Scheiffelin  T» 
Weathered,  19  Greg.  172. 
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reviewed  upon  an  appeal  from  the  judgment^  Intermediate 
orders^  which  are  not  appealable,  may  be  reviewed,  if  excepted 
to,  upon  appeal  from  the  judgment.*®  An  order  made  by  the 
court,  on  a  motion,  is  a  final  adjudication  upon  the  subject- 
matter,  unless  appealed  from  within  the  statutory  time.^^  So 
an  order  or  judgment  upon  an  award,  when  such  order  or 
judgment  is  founded  upon  matter  of  law  apparent  on  the  rec- 
ord, may  be  appealed  from.^  Any  judgment,  order,  or  decree 
which  puts  an  end  to  the  proceedings  may  be  appealed  from; 
as  an  order  of  the  County  Court  dismissing  an  appeal.^ 

The  following  are  orders  involving  a  substantial  right,  and 
which  are  appealable  in  the  states  where  the  decisions  were 
made: 

i  4967.  Amendmant.  An  order  authorizing  Uie  insertion  in 
a  complaint  of  an  entirely  different  cause  of  action  involves  a 
substantial  right,  and  is  appealable.**  In  New  York,  an  ap- 
peal will  not  lie  from  an  order  granting  or  refusing  an  amend- 
ment," or  imposing  terms  on  granting  an  amendment,^  or 
modifying  judgment  after  actual  entry .•^ 

WThe  appealable  orders  are  enumerated  in  Gal.  Code  Civ.  Pro., 
9  989;  BUbd.  8,  and  S  963,  subd.  2;  N.  T.  Code,  f  1347;  see  S  4985a. 
post. 

flo  Hlbberd  v.  Smith,  39  Oai  145;  Agard  v.  Valencia,  Id.  292;  Lowell 
T.  Parkinson,  4  Utah,  64. 

61  Klttredge  v.  Stevens,  28  Oal.  283. 

«sskeel8  v.  Ohlckerlng,  7  Met  816;  Ward  v.  American  Bank,  Id. 
486. 

n  ZoUar  V.  McDonald,  28  Cal.  186.  Whether  an  order  Is  appeal- 
able Is  to  be  determined  by  what  It  purports  to  determine,  and  not 
by  what  may  be  its  actual  operative  effect.  In  re  Bullock,  75  Cal. 
419. 

M  Sheldon  v.  Adams,  41  Barb.  54;  S.  C,  18  Abb.  Pr.  406. 

«  New  York  Ice  Co.  v.  N.  W.  Ins.  Co.,  23  N.  T.  857;  S.  C,  21  How. 
Pr.  296;  Audubon  v.  Excelsior  Ins.  Co.,  27  N.  Y.  216;  Bennard  v. 
Spring,  42  Barb.  470;  Thompson  v.  Kessel,  30  N.  Y.  383;  McCarty 
V.  Bdwards,  24  How.  Pr.  286;  Mitchell  v.  Van  Buren,  27  N.  Y.  300; 
Walsh  V.  Washington  Ins.  Co.,  82  id.  427;  also  Owen  v.  McCormick, 

5  Mont  255. 
MSchermerhom  v.  Wood,  80  How.  Pr.  316;  Sheets  v.  Selden.  7 

WaU.  416. 

«i  Butler  V.  NUes,  28  How.  Pr.  181;  but  see  Bryan  v.  Berry.  8 
Cal.  130;  and  Code  Civ.  Pro.,  ft  989.  An  order  of  the  trial  court 
modifying  a  judgment  in  accordance  with  the  directions  of  the 
Sopreme  Court  made  on  a  prior  trial,  and  the  Judgment  as  modified. 
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9  4958.  AttaehniMLt.  From  an  order  dissolying  or  refusing  to 
diflBolve  an  attachment^  an  appeal  will  now  lie.^  A  judgment 
giving  priority  to  one  creditor  over  another,  as  to  attached  funds 
of  a  debtor,  but  not  distributing  or  giving  any  other  relief  to 
the  parties,  is  not  a  final  order.^ 

9  4059.  BUI  of  particulars.  An  order  directing  a  bill  of  par- 
ticulars, as  regards  extent  to  which  they  are  to  be  furnished, 
is  appealable.*^^  But  refusal  to  allow  service  of  such  bill  of  par- 
ticulars after  time  expired  is  discretionary,  and  not  appealableJ^ 

9  4960.  Contempt.  A  commitment  for  contempt  for  refusing 
to  obey  an  imlawful  order  of  court  can  be  reviewed  and  set  aside 
by  a  Superior  Court."'*  In  a  later  case  it  was  held  that  an  ap- 
peal may  be  taken  from  a  judgment  for  contempt,  where  the 
fine  imposed  is  for  three  hundred  dollars,  and  the  court  below 
has  exceeded  its  jurisdiction;  the  question  of  jurisdiction  being 
always  open  for  review,  and  that  where  all  the  facts  do  not  ap- 
pear of  record,  and  would  not  be  brought  up  on  certiorariy 
appeal  upon  a  statement  is  the  proper  remedy.''^  But  the  point 
was  not  decided,  whether  a  judgment  for  contempt  rendered 

are  each  appealable.  Randall  v.  Duff,  104  Cal.  120.  An  order 
granting  an  amendment  to  a  proposed  statement  of  the  case  on  a 
motion  for  a  new  trial  is  not  appealable.  Yerian  v.  Llnlnletter,  80 
Cal.  135;  and  see  In  re  Smith,  98  Id.  636. 

M  Cal.  Code  Civ.  Pro.,  §  980,  changing  the  practice  as  reported  in 
Allender  v.  Fritts,  24  Oal.  447;  Howell  v.  Kingsbury,  15  Wis.  272; 
Quebec  Banlt  v.  Carroll,  1  N.  Dak.  1;  Red  River  Nat.  Banl£  v.  Free- 
man, 1  S.  Dal^.  196;  Rice  v.  Jerenson,  54  Wis.  250;  and  see  Vaughn 
V.  Dawes,  7  Mont  360;  Martin  v.  Maxey,  14  id.  85;  Flogg  v.  Puter- 
baugh,  101  Cal.  584.  An  order  dissolving  an  attachment  when  no 
Judgment  has  been  rendered  in  the  main  action  is  not  a  judgment, 
decree  or  final  order  from  which  an  appeal  will  lie  under  Oregon 
Code.    Van  Vocwhies  v.  Taylor,  24  Greg.  247. 

»  Hanson  v.  Bowyer,  4  Mete.  (Ky.)  108. 

70  Mason  v.  Ring,  10  Boew.  598. 

71  Goings  V.  Patten,  1  Daly,  168. 

73  Ex  parte  Rowe,  7  Cal.  175.  An  ai^eal  will  Uje.  Ware  v.  Robin- 
son, 9  Oal.  107. 
78  People  V.  O'Neill,  47  Cal.  100.  It  is  now  settled  that  no  appeal 
'.  lies  from  a  Judgment  rendered  in  a  case  of  contempt  Tyler  v. 
Connolly,  65  Cal.  30;  Sanchez  v.  Newman.  70  id.  210;  In  re  Vance, 
88  id.  262;  overruling  People  v.  O'Neil,  47  id.  109.  Under  Colorado 
practice,  contempt  proceedings  may  be  brought  to  the  Supreme 
Court  upon  writ  of  error  from  the  final  Judgment,  but  the  review 
upon  such  writ  extends  only  to  an  inquiry  Into  the  JurisdicticHi  of 
the  court  entering  the  Judgment.    Cooper  v.  People,  13  Col.  337. 
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by  a  court  having  jurisdiction  to  render  it  may  be  reviewed  for 
mere  errorJ* 

9  4861.  BecTM,  Mtting  asid«.  An  appeal  lies  from  an  order 
setting  aside  a  decree  in  equity,  and  granting  a  rehearing.*^  In 
Pennsylvania,  an  order  founded  on  a  previous  decree  to  pay 
money  can  not  be  appealed  from  J* 

I  4962.  DlsmiMal  of  action.  An  order  dismissing  an  action 
after  issue  j<Hned  is  appealable;^  or  from  a  judgment^  upon  a 
plea  of  abatement^^  So  an  appeal  will  lie  where  dismissal  was 
on  matters  of  law  apparent  on  the  rec^rd.^  If  an  action  is  im« 
properly  dismissed  by  the  plaintiff,  the  defendant's  remedy  is 
by  appeal  from  the  judgment,  and  not  by  motion  to  set  it 
aside.*^ 

i  4863.  Toreelonire.  In  Wisconsin,  an  order  that  an  action 
for  the  foreclosure  of  a  mortgage  should  be  referred  for  the 
purpose  of  taking  testimony  involves  the  merits  of  the  action, 
and  may  be  appealed  from.^^ 

i  4864.  Injimotion.  An  appeal  may  be  taken  from  an  order 
granting  or  dissolving,  or  reusing  to  grant  or  dissolve,  an  in- 
junction.**   An  appeal  from  an  interlocutory  order  granting 

74  See  Aram  v.  Shallenberger,  42  GaJ.  275;  Pease  v.  King,  9  How. 
Pr.  97. 

n  Riddle  v.  Baker,  13  GaL  296;  Michigan  Ins.  Go.  v.  Whittimore» 
12  Mich.  811. 

76  Ghew's  Appeal,  3  Grant  294. 

Ti  Purple  V.  Glark,  5  Pick.  206;  see,  also,  Heegard  v.  Trust  Go.,  3 
8.  Dak.  569;  Gaines  v.  Q7ru8,  23  Greg.  403;  Van  Home  v.  Watrous, 
10  Wash.  8t  525;  Railroad  Go.  v.  District  Gt,  21  Nev.  409;  Hoskins 
V.  McOirl,  12  Mont.  246;  Adams  v.  Smith,  6  Dak.  94.  But  an  appeal 
will  not  lie  from  a  Judgment  dismissing  an  action  for  want  of  prose- 
cution.   Pacific  Supply  Go.  v.  Brand,  7  Wash.  St.  357. 

78  Browning  v.  Bancroft,  5  Met.  88;  Morey  v.  Whittenton  Mills,  8 
Oush.  374.  A  Judgment  sustaining  a  demurrer  and  dismissing  the 
complaint  as  to  one  of  several  defendants  is  a  final  Judgment  from 
which  an  appeal  wiU  lie.    Stevenson  v.  Matteson,  13  Mont  108. 

TO  Hovey  v.  Grane,  10  Pick.  440;  Bowler  v.  Palmer,  2  Gray,  553. 

w  Higglns  V.  Mahoney,  50  Gal.  444. 

u  Gatman  v.  Bond,  15  Wis.  20. 

S3  Gal.  Gode  Giv.  Pro.,  9  039.  And  see  Helm  v.  Gilroy,  20  Greg. 
417;  Railroad  Go.  v.  Navigation  Go.,  2  Idaho,  405.  An  order  which 
modifies,  and  thereby  partially  dissolves  an  injunction,  is  appeal- 
able. Blue  Bird  Min.  Go.  v.  Murray,  9  Mont.  46;  but  see  Railroad 
Go.  V.  Wells,  Fargo  &  Co.,  2  Wash.  Ter.  303:  Mahucke  v.  Tacoma,  1 
Wash.  St  18.    An  order  overruling  a  motion  to  dissolve  a  prelimi- 
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a  temporary  injunction  will  not  be  sustained  when  such  order 
was  superseded  by  a  final  decree  before  appeal  taken.®*  So  it 
seems  a  decree  for  an  injunction  in  a  patent  case,  and  a  refer- 
ence to  a  majster  to  take  an  account  of  profits  is  not  final.®*  So 
a  decree  merely  dissolving  an  injunction,  without  dismissing  the 
bill,  is  not  final.**  A  decree  of  the  highest  court  of  a  state^ 
affirming  the  decretal  order  of  a  state  court  jrefusing  to  dissolve 
an  injunction  granted  on  the  filing  of  the  bill,  is  not  a  final 
decree  within  the  meaning  of  the  twenty-fifth  section  of  the 
Judiciary  Act  of  1789,  from  which  an  appeal  lies  to  the  Supreme 
Court  of  the  United  States.*® 

9  4065.  Judgment,  entry  of.  An  order  allowing  a  motion  for 
the  aigniug  of  a  judgment  nunc  pro  tunc,  improperly  allowed, 
is  appealable.®*^  Orders  setting  aside,  or  refusing  to  set  aside, 
judgments  or  sales  under  them  are,  in  Wisconsin,  appealable.^ 
So  in  Nevada.®*  An  appeal  lies  from  an  order  of  the  court  be- 
low changing  the  judgment.®^  The  practice  in  New  York  seema 
to  be  different.®^ 

Dary  injunction  and  to  vacate  an  order  appointing  a  receiver  in  a  suit 
for  the  dissolution  of  a  a  partnership  and  for  an  accounting,  is  not 
appealabla    Ba^che  v.  Prlngle,  21  Oreg.  24. 

88  Easterbrook  v.  Upton,  1  Nev.  398. 

84  Bernard  v.  Gibson,  7  How.  (U.  a)  660;  distinguishing  Forgay 
V.  Oonrad,  6  id.  201. 

86McGollum  V.  Eager,  2  How.  (U.  Sk)  61;  Young  v.  Grundy,  6 
Cranch,  51;  Hiriart  v.  Ballou,  9  Pet  156;  Gibbons  v.  Ogden,  6  Wheat. 
448;  Brown  v.  Swann,  9  Pet.  1. 

88  Gibbons  v.  Ogden,  6  Wheat  44a 

87  Fairchild  v.  Dean,  15  Wis.  206. 

88  Gamey  v.  La  Crosse  R.  R.  Co.,  15  Wis.  603;  Jeesup  v.  City  Bank 
of  Racine,  id.  604. 

88  Ballard  v.  Purcell,  1  Nev.  342;  Maynard  v.  Johns(»i,  2  id.  16.  In 
New  York,  see  Mortimer  v.  Nash,  17  Abb.  Pr.  229.  In  Washington, 
see  Myers  v.  Landrum,  4  Wash.  St  762;  Railroad  Co.  v.  Black,  i\  id. 
327;  Whidby  Land,  etc.,  Co.  v.  Nye.  5  id.  301;  Railway  Co.  v. 
Johnson,  7  id.  97;  in  South  Dakota,  Weber  v.  Tschetter,  1  S.  Dak.  205. 
An  order  denying  a  motion  to  set  aside  a  judgment  by  default  la 
appealable.  McCormick  v.  Belvin,  96  Cal.  182;  and  see  Poierier  v. 
Gravel,  88  id.  79;  La  Fetra  v.  Gleason,  101  id.  246^  But  no  appeal 
lies  from  an  order  refusing  to  vacate  an  appealable  order.  Symons 
V.  Bunnell,  101  Oal.  223;  Deering  v.  Richardson-Kimball  Co.,  109  id. 
78. 

80  Bryan  v.  Berry,  8  Cal.  130;  Cal.  Code  Civ.  Pro.,  f  939,  subd.  3. 
An  order  refusing  to  modify  a  judgnuent  is  not  appealable.  Swain  v. 
Bumette.  89  Oal.  564. 

M  See  Butler  v.  Niles,  28  How.  Pr.  181. 
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i  4906.  Judicial  erron.  If^  in  acting  judicially,  the  court 
commits  an  error,  the  remedy  is  hy  appeal,  and  not  by  fpurn- 
dantus.^  For  an  error  in  law  excepted  to,  an  appeal  lies  with- 
out motion  for  a  new  trial.^  Where  certain  evidence,  which 
was  essential  to  sustain  a  party^s  defense,  was  erroneously  ex- 
cluded, although  no  evidence  whatever  on  another  point  like- 
wise essential  to  his  defense,  but  not  available  for  that  purpose 
in  the  absence  of  said  excluded  evidence,  such  error  is  preju- 
dicial, and  ground  for  reversal  on  appeal  of  a  judgment  rendered 
against  him.^ 

9  4M7.  JTew  trial.  An  appeal  may  be  taken  from  an  order 
granting  or  refusing  a  new  trial;*  but  the  motion  must  have 
been  prosecuted  before  the  District  Court.®*  Such  an  appeal 
brings  up  the  whole  record.*^    Without  such  an  appeal  the 

92  People  V.  Pratt;  28  Oal.  106;  87  Am.  Dec.  110. 
«8  Rice  V.  Gashirie,  13  Gal.  53;  Oal.  Oode  Giv.  Pro..  |  966. 
M  JoUey  V.  Foltz,  34  Gal.  321. 

WGal.  Code  Giv.  Pro..  S  989;  N.  Y.  Gode.  f  1347;  Ketchum  v. 
Grippen.  31  Gal.  365;  Adams  v.  Bush  (Now  1)^  2  Abb.  Pr.  (N.  S.)  104; 
Raihroad  Go.  v.  Superior  Ot.  105  Oal.  84;  Harper  v.  Hildretta,  99  id. 
2^;  Fish  V.  Benson,  71  id.  428;  Estate  of  Doyle.  68  id.  182;  In  re 
Bauquier,  88  id.  302;  In  re  S-peneer.  96  id.  448;  Sandmeyer  v.  Insur- 
ance Oo..  2  S.  Dak.  346;  Schnltz  v.  Keeler.  2  Idaho.  305;  otherwise 
in  Oregon.  Beekman  v.  Hamlin.  23  Oreg.  313;  McQuald  v.  RaU- 
road  Go..  19  id.  535.  Review  on  appeal  of  new  trial  order.  See 
I  4967.  ante;  In  re  Westerfleld.  96  Gal.  113;  Alpers  v.  Hunt,  86  id.  78; 
Brison  v.  Brison.  90  id.  323;  Wheeler  v.  Bolton.  92  id.  159;  Kauffman 
V.  Meier.  94  id.  269;  Gage  v.  Downey,  id.  241;  Hegard  v.  Insurance 
Co..  72  id.  535;  Orth  v.  Mercantile  Inst.  5  Utah.  419;  Mattock  v. 
Gouchmour.  13  Mont  300;  Grlgsby  v.  Schwarz,  82  Oal.  278;  Fox  v. 
South.  Pac.  Oo.,  95  id.  234;  Garron  v.  Wood,  10  Mont.  500.  Time  to 
appeal.  Schroder  v.  Schmidt  71  Oal.  399:  Brough  v.  Mighill,  6  Utah. 
317;  Nelson  v.  Donovan  14  Mont  78;  notice  of  appeal.  Watson  v. 
Sutro,  77  Gal.  609;  Winter  v.  McMillan.  87  id.  256;  Moore  v.  Develop- 
ment Go.,  87  id.  483;  Gumpel  v.  Gastagnetto.  97  id.  15;  papers  on. 

Arnold  v.  Sinclair,  12  Mont.  248;  McLeod  v.  Dickerson.  11  id.  4.1H; 

order  affirmed,  when.    Kennedy  v.  Board  of  Education.  82  Gal.  483; 

Douglass  V.  McFarland.  92  id.  656;  dismissal  of  appeal.  Scott  v. 

Glenn,  98  id.  168;  Perkins  v.  Wakeham,  86  id.  580;  Fomi  v.  Yocll, 

95  id.  442;  People  v.  Bums.  78  Id.  645;  stay  of  execution.    Klrwan  v. 

Hunnewill.  91  id.  157;  questions  of  law.      Santa  Marina  v.  Gonolly. 

79  id.  517. 
««  GaL  Gode  Gtv.  Pro..  S  063;  Mahoney  v.  WUson,  15  Gal.  42;  Frank 

V.  Dpane.  id.  303;  Green  v.  Doane,  Id.  304. 
OT  Hanscom  v.  Tower,  17  Oal.  518;  Walden  v.  Murdock.  23  id.  540; 

83  Am.  Dec.  135. 
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Supreme  Court  can  not  review  the  evidence  to  determine  whether 
the  verdict  or  findings  are  sustained  by  ii^ 

9  4068.  BdceLver.  An  appeal  lies  from  an  order  refusing  to 
appoint  a  receiver  in  proceedings  supplementary  to  execution 
against  a  judgment  debtor.®®  An  order  setting  aside  or  open- 
ing the  biddings  on  a  judicial  sale,  regular  in  itself,  is  not  appeal- 
able;*®® or  an  order  denying  a  stay  of  trial  in  one  cause  until 
determination  of  another;*®*  or  refusal  to  adjourn  the  hearing 
before  a  referee.*®* 

9  40eo.  Reference.  Granting  reference  in  cases  not  properly 
referable  is  appealable;*®*  or  for  refusing  to  enter  decree  on  re- 
port of  referee.*®* 

I  4070.  Special  orders  after  Judgment.  An  appeal  may  be 
taken  from  any  special  order  made  after    final    judgment.'®*^ 

M  Green  v.  Butl^,  26  Oal.  595;  Clark  v.  Grldley.  49  id.  105. 

»  Heroy  v.  Gibson,  10  Bosw.  591;  Bailey  v.  Lane,  15  Abb.  Pr.  373. 
Under  laws  of  Washington,  on  appeal  may  be  taken  from  any  order 
appointing  or  removing,  or  refusing  to  appoint  <Nr  remove,  a  receiver. 
Armstrong  v.  Ford,  10  Wash.  St  04;  and  see  Radebaugh  v.  Railroad 
Ck>.,  8  id.  570.  Extent  of  review.  See  Roberts  v.  National  Bank. 
9  Wash.  St.  12;  State  v.  District' Ct,  15  Mont  324.  Appeal  from 
order  denying  application  for  leave  to  sue  receiver.  Meeker  v. 
Sprague,  5  Wash.  St.  242;  from  order  relative  to  compensation 
of  receiver.  Thompson  v.  Lumber  Co.,  5  Waah.  St  527;  Martin  v. 
Martin,  14  Oreg.  105;  from  order  directing  receiver  to  pay  fund  Into 
court  Oobum  v.  Ames,  80  Gal.  243.  An  Mder  appointing  a  receiver 
is  not  subject  to  appeal  in  Montana.  Stebbins  v.  Savage,  5  Mont. 
253;  and  see  United  States  v.  Church,  5  Utah,  394.  And  it  is  held  in 
Washington  that  an  appeal  will  not  lie  from  an  order  removing  one 
receiver  and  appointing  another  in  his  stead.  State  v.  Superior  Ct, 
7  Wash.  St  74.  Approval  of  receiver's  account  ~  nonappealable 
order.    See  Rochat  v.  Gee,  91  Cal.  355. 

100  Hazleton  v.  Wakeman,  3  How.  Pr.  357;  Wakeman  v.  Price,  3 
N.  Y.  334;  Buffalo  Savings  Bank  v.  Newton,  23  N.  Y.  100. 

101  James  v.  Chalmers,  2  Seld.  209. 

108  Oarpenter  v.  Haynes,  1  N.  Y.  Code  R.  414. 

lOBWhitaker  v.  Desfosse,  7  Bosw.  078;  Harris  v.  Mead,  16  Abb. 
Pr.  267;  Dickenson  v.  Mitch^l,  19  id.  286. 

io*Ludlum  V.  Fourth  District  Court  9  Cal.  7. 

106  Cal.  Code  Civ.  Pro.,  §  963;  see  Hayes  v.  District  Ot,  11  Mont. 
225;  Dietrich  v.  Steam  Dredge,  14  id.  261;  Shepard  v.  Gensler,  lu 
Wash.  St  41.  What  papers  will  be  considered  on  the  appeal. 
Peltret  v.  Frank,  66  Cal.  34;  and  see  Savings,  etc.,  Soc.  v.  Meeks,  66 
id.  371.  An  appeal  from  «r  arder  made  after  Judgment  striking  out 
a  cost  bill  does  ^ot  lie  where  the  amount  of  the  costs  claimed  is  less 
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Appeals  from  orders  after  judgment  are  allowed  to  correct  erro- 
neous proceedings  subsequent  to  and  founded  on  a  good  judg- 
ment. ^^  In  Massachusetts  an  appeal  lies  from  a  decision  of  a 
Court  of  Common  Pleas  arresting  judgment  in  a  civil  action;^^^ 
an  order  made  by  judge  at  chambers  setting  aside  an  execution 
and  perpetually  staying  the  enforcement  of  the  same;^^  or  from 
an  order  refusing  the  issuance  of  an  execution,  on  the  grounds 
of  a  counter-judgment  without  opposition,  to  test  the  right  to 
have  the  apphcation  granted;^^  or  an  order  refusing  to  quash 
an  execution;^^^  but  not  from  an  order  that  execution  issue.^'^ 
An  appeal  lies  from  a  judgment  on  a  rule  of  court  dismissing 
an  opposition  to  an  order  of  seizure  and  sale.^^^  The  act  of  the 
district  judge  in  granting  an  order  of  seizure  and  sale  is  a  ju- 
dicial act  from  which  an  appeal  will  lie;*^*  or  an  order  denying  at- 
tachment against  party  refusing  to  be  examined  in  supplemen- 
tary proceedings.^^^  An  order  denying  a  motion  to  dismiss  a 
motion  for  a  new  trial  may  not  be  appealed  from,  nor  can  an 
exception  to  the  ruling  be  considered  upon  an  appeal,  imless  it 
is  made  part  of  the  record  upon  appeal  from  an  order  which 
grants,  or  which  in  effect  operates  as  a  denial  of,  the  motion  for 
a  new  trial."* 

I  4871.  Btrlkiziff  out.  An  order  striking  out  from  the  answer 
matter  constituting  a  good  defense,  is  reyiewable  on  appeal  from 
the  final  judgment.*** 

than  $300,  and  such  an  appeal  must  be  dismissed  for  want  of  Jurls- 
dlcti(Hi.  Perry  v.  Quackenbush,  106  Gal.  290;  and  see  Lee  Chuck  ▼. 
Quan  Wo  Ghong,  01  id.  508.  An  order  denying  a  motion  to  amend 
the  minutes  of  the  trial  court  after  judgment  is  not  an  appealable 
order.    Griess  v.  Investment  Cb.,  98  Gal.  411. 

106  Howard  v.  Richards,  2  Nev.  128. 

107  Bemls  t.  Faxon,  2  Mass.  141. 

108  Bond  y.  Pacheco^  30  Gal.  580. 

los  Belts  T.  6arr,  26  N.  T.  883;  Horton  ▼.  MlUer,  44  Penn.  St  266; 
see  Shuman  v.  Strauss>  52  N.  T.  404. 

110  Oilman  v.  G6ntra  Gbsta  Go..  8  Gal.  52;  68  Am.  Dec  290;  Gooley 
V.  Gregory,  16  Wis.  308. 

111  Mount  T.  MitcheU,  81  N.  Y.  856. 

112  Heft  ▼.  Kelty,  17  La.  Ann.  144. 

lis  Gommlssioners  ▼.  Marks,  16  La.  Ann.  112. 

114  Holsteln  y.  Rice,  24  How.  Pr.  135. 

lis  Griess  ▼.  Investment  Go.,  98  Oal.  411;  and  see  Holmes  y.  Mc- 
Oleary,  68  id.  497;  McDonald  y.  McGonkey,  57  id.  825;  Larkin  t. 
Larkin,  76  id.  828. 

lis  Rapalee  t.  Stewart  27  N.  T.  310.    An  order  striking  a  state* 
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I  4072.  SapplMiental  oompUi&t.  An  order  allowing  a  supple* 
mental  complaint  to  be  made  may  be  appealed  frouL^^^  Under 
the  statute  of  Minnesota  an  appeal  lies  from  a  decision  of  referees 
appointed  to  assess  damages  for  the  occupation  of  complainant's 
land;  ^^^  or  from  the  decision  of  the  county  commissioners  in  a 
controversy  about  a  ferry.*^* 

I  4978.  BnspMxding  attorney.  An  order  by  a  District  Court 
suspending  or  removing  an  attorney  is  appealable.^^ 

The  following  are  nonappealable  orders  in  the  states  where 
the  decisions  were  rendered: 

I  4874.  Discretion  of  conrt.  An  order  or  matter  resting  in  the 
discretion  of  the  courts  or  a  question  of  pure  practice,  does  not 
involve  the  merits,  and  is  not  appealable  ;^^^  as  an  order  granting 
or  refusing  a  favor.^^  But  the  refusal  to  exercise  discretion  on 
the  ground  of  want  of  power  is  error  of  law,  and  a  ground  of 
appeal;*^  or  a  palpable  abuse  of  discretion;"*  or  mistake;"*  or 
an  order  in  statutory  proceedings,  where  limits  imposed  by  the 
Legislature  on  the  exercise  of  discretion  are  exceeded."* 

ment  on  motion  for  a  new  trial  from  the  fllee  is  an  appealable  order. 
Sutton  V.  Sjmons,  100  Cal.  576.  But  no  appeal  lies  from  an  order 
striking  out  an  answer.  Beach  v.  Hodgdon,  66  Cal.  187;  or  from  an 
order  or  decision  striking  out  a  complaint.  Otifford  v.  Allman,  84 
Oal.  528;  Owen  v.  McOormick,  5  Mont  255.  Order  refusing  to  strike 
amended  complaint  from  files  not  appealable,  when.  See  Sharp  v. 
Miller,  66  Gal.  98.  Review  of  motion  to  strike  out  pleadings.  See 
Sutton  V.  Stephan,  101  Gal.  545. 

117  Gheeseman  T.  Sturges,  19  Abb.  Pr.  293. 

118  Paddox  V.  BL  Groix  Gorporation,  8  Minn.  277;  Ames  v.  Missis- 
sippi, etc.,  Co.,  id.  467.  Appeal  from  order  overruling  exceptions  to 
report  of  referee.    See  Townsend  v.  Petersen,  12  Ool.  491. 

"•Oarothers  v.  Wheeler,  1  Oreg.  194. 

120  Cal.  Code  G4v.  Pro.,  S  287,  subd.  5. 

121  Jorgensen  v.  Boehmer,  9  Minn.  181;  Vincent  v.  W^lington,  18 
Wis.  159;  Oushman  v.  Bnindett.  50  N.  Y.  296;  White  v.  Coulter,  59 
Id.  629. 

123  Fort  V.  Bard,  1  Oomst  43;  Mead  v.  Mead,  2  E.  D.  Smith,  223. 
laTilton  V.  Beecher,  59  N.  Y.  176;  17  Am,  Rep.  337;  Equitable 

li.  Ins.  Co.  V.  Stevens,  63  N.  Y.  341;  Morris  v.  Wheeler,  45  id.  708;  The 
King  V.  The  Justice,  etc.,  14  East,  395. 

124  Piatt  V.  Kelly,  16  Abb.  Pr.  188;  Fredericks  v.  TaylM".  52  N.  Y. 
696;  S.  C,  14  Abb.  Pr.  (N.  S.)  77. 

125  Fields  V.  Moul.  15  Abb.  Pr.  6. 

128  In  re  Livingston's  Petition,  34  N.  Y.  565. 
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I  4975.  BlBcretionary  ord«ni  •— parties.  An  appeal  will  not  lie 
from  the  refusal  of  the  court  to  permit  a  party  to  be  made  co- 
defendant;^^  or  from  an  order  making  a  new  party  defendant;*** 
or  an  order  denying  a  motion  for  leave  to  intervene.^**  A 
motion  to  renew  an  action,  made  with  notice  to  the  surviving 
defendant  only,  and  denied,  can  not  be  appealed  from.^^ 

I  4070.  XMflcratlo&ary  orden «- traaaf «r.  An  appeal  lies  from 
an  order  refusing  to  transfer  a  cause  from  a  state  court  to  a 
federal  court,  because  of  alienage  of  defendant.^*^ 

I  4977.  BiJcretlonary  ordera  — *  practical  No  appeal  lies  from 
an  order  regulating  a  mode  of  proceeding,  and  within  the  ju- 
dicial discretion.*^  So  of  an  order  or  decision  as  to  right  to 
begin  or  close  case;  ^^  or  an  order  suspending  trial  to  bring  in 
further  evidence;***  or  an  order  staying  proceedings  until  further 
direction  of  the  court;*"*^  from  an  order  restoring  the  cause  to 
the  calendar  for  trial;**®  from  an  order  of  court  refusing  to  set 
aside  a  former  order.**^  When  two  orders  are  made,  the  latter 
affirming  the  former,  appeal  must  be  made  from  the  latter.***' 
The  party  can  not  fall  back,  and  seek  to  reverse  the  order  by  a 
direct  appeal.***  No  appeal  lies  from  an  order  of  court  refusing 
to  set  aside  an  interlocutory  judgment;***  or  an  order  grantiug 
leave  to  renew  a  motion;***  or  an  order  refusing  to  dismiss  a 

i»  Roberts  v.  Patton,  18  Ma  486. 

128  Beck  V.  Ban  Francisco,  4  Cal.  375.  An  order  substituting  a 
party  plaintiff  Is  not  appealable.    Welsh  v.  Allen,  54  Cal.  211. 

i»Wenbom  v.  Boston.  23  Oal.  321;  Scheidt  v.  Sturgls,  10  Bosw. 
e06.  An  ordw  dismissing  the  petition  of  an  intervenor  is  no  ground 
of  ai^;)eal  for  the  def^idant.  McRobble  v.  Higglnbotham,  11  Ool. 
312. 

130  Union  Bank  v.  Mott,  27  N.  T.  683. 

181  Hopper  V.  Kaiktnaii,  17  Oal.  517;  Brooks  v.  Oalderwood,  19 
Id.  124. 

182  McOoun  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co..  50  N.  Y.  176;  Arthur  v. 
Oriswold.  60  id.  143. 

188  Fry  V.  Bennett,  28  N.  Y.  324. 
184  Phelps  V.  Ward.  10  Boew.  617. 
180  Rhodes  v.  Craig,  21  Cal.  419. 
188  Dimick  V.  Deringer,  82  Oal.  488. 

i<7  Gates  V.  Walker,  35  Oai.  280;  Hastings  v.  Oonningham,  89  Id. 
549;  Culver  v.  HoUister,  17  Abb.  Pr.  405. 

188  Horn  V.  Volcano  Water  Co..  18  Cal.  141. 

189  Id. 

140  Steams  v.  Marvin,  3  Cal.  376. 

141  Smith  V.  Spaulding.  30  How.  Pr.  339. 

Vol.  Ill  — (>3 
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cause  for  want  of  prosecution  is  not  appealable.^^  But  the 
dismissal  of  an  action  is  final;^*"  or  an  order  refusing  to  sub- 
stitute assignee  pendente  lite  as  party;^**  or  striking  out  cause 
from  General  Term  calendar;***  or  an  order  refusing  a  continu- 
ance.^** 

I  4878.  Interlocutory  orders.  An  order  which  does  not  de> 
termine  the  controversy^  but  leaves  it  to  proceed^  is  not  appeal- 
able.**^ An  appeal  will  not  lie  from  an  interlocutory  order^ 
except  in  cases  provided  by  statute;**^  or  an  order  denying  a 
rehearipg  of  a  decree  of  this  nature.**^  An  appeal  does  not  lie 
from  an  order  for  judgment  on  a  frivolous  answer;**^  or  an  order 
striking  out  scandalous  matter;***  or  striking  out  an  answer  as^ 
abam  or  irrelevant;**^  or  an  order  for  judgment  on  partial  de- 
murrer;*** or  an  order  overruling  a  demurrer;***  or  an  order  sus- 
taining a  demurrer.***  In  Minnesota,  under  the  statute  of  1861^ 
an  appeal  is  allowed  from  any  order  made  upon  a  demurrer.**^ 

142  Waldo  V.  Rice,  18  Wis.  404;  Lamphear  v.  LamfHrey,  4  Mass.  107. 

iM  Tappan  v.  Bruen,  5  Mass.  198;  Wood  v.  Boss,  11  id.  275. 

144  Packard  v.  Wood,  17  Abb.  Pr.  3ia 

148  Cotes  V.  Smith,  51  How.  Pr.  146. 

146  Haraszthy  v.  Horton,  46  ObI  546. 

i47iiiius  V.  N.  Y.  &  N.  H.  R  Bi.  Co.,  3  Kern.  597;  Kanouse  v. 
Martin,  6  How.  Pr.  240;  Duane  v.  Northern  R.  R.  Co.,  3  N.  T.  545. 
An  order  or  judgment  which  does  not  put  an  end  to  the  action,  but 
leaTes  something  further  to  be  done  before  the  rights  of  the  parties 
are  determined,  is  Interlocutory  and  not  final,  and  is  nonappealable. 
Hagerman  y.  Moore,  2  Col.  App.  83;  Dnsing  v.  Nelson,  7  Col.  134. 

148  People  T.  Thurston,  5  Cal.  517;  Juan  t.  Ingoldsby,  6  id.  439;  De 
Barry  y.  Lambert,  10  id.  503;  Baker  y.  Baker,  Id.  527;  Harris  y.  Clark, 
4  How.  Pr.  78;  Cruger  y.  Douglass,  2  Comst.  571;  Chittenden  y. 
Missionary  Society,  8  How.  Pr.  327;  Swarthout  y.  Curtis*  4  N.  Y. 
415. 

140  King  y.  Merchants'  Exchange  Co.,  1  Seld.  547. 

ISO  Dunham  y.  Nicholson,  4  How.  Pr.  140;  see,  also,  Wilkin  y* 
Raplee,  52  N.  T.  248. 

181  Opdyke  v.  Marble,  18  Abb.  Pr.  375. 

163  Briggs  y.  Bergen,  23  N.  T.  162;  Hanoyer  Fire  Ins.  Oot  y.  Tom* 
linson.  58  id.  651;  Tabor  y.  Gardner,  41  id.  332;  see  |  4971,  a$ite. 

IBS  Paddock  y.  Springfield  F.  &  M.  Ins.  Oo.,  2  Kem.  591. 

IM  Bennett  y.  Nichols.  12  Mich.  22;  Ford  y.  Dayld,  13  How.  Pr.  193; 
Rutherford  y.  Fisher,  4  Dall.  22;  Smith  y.  McByoy,  8  TJtah,4S8. 

iM  Rutherford  y.  Fisher,  4  Dall.  22;  McClay  y.  Hanna>  id.  160; 
Miners'  Bank  y.  United  States.  .5  How.  fU.  S.>  215;  Blakely  y.  Fisk, 
Hempst  11;  Mason  County  v.  Dunbar,  10  Wash.  St  163;  Olympla 
y.  Mann,  1  id.  389. 

iMSt.  Paul  Diyision  v.  Brown,  9  Minn.  151. 
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So  in  Massachusetts,  for  the  cause  that  the  declai'ation  does  not 
state  a  legal  cause  of  action.^^^  An  appeal  in  a  criminal  case  may 
be  taken  from  an  order  allowing  a  demurrer,  though  final  judg- 
ment be  not  entered.^^  An  appeal  does  not  lie  from  an  order 
entering  a  default;***^  an  order  dismissing  an  action  as  to  one 
party,  made  before  judgment;^**  an  order  dismissing  a  cross- 
eomplaint  on  demurrer  to  the  same;***  an  order  made  before 
judgment,  staying  all  proceedings  until  further  order.*** 

I  4079.  Interlocutory  orders  —  costs.  Ajl  appeal  does  not  lie 
from  an  order  correcting  an  award  of  costs  on  ccrtiorari;^^  or 
awarding  costs  against  executor  refusing  to  refer  ;**^  or  requiring 
a  receiver  to  give  security  for  costs;***  or  from  an  order  made 
on  a  motion  to  retax  costs.  The  error  can  be  revised  only  on  an 
appeal  from  the  judgment;***  or  an  order  allowing  costs  on  a 
peremptory  mandamus ;^^  or  an  order  made  on  motion  to  open 
a  judicial  sale  on  grounds  not  affecting  the  regularity  of  the 
proceedings;***  or  an  order  for  an  extra  allowance  of  costs.*** 

I  4980.  Interlocutory  orders  —  evidence.  An  appeal  does  not 
lie  from  a  decision  that  a  deposition  is  or  is  not  regularly 
taken  ;*^*  or  from  an  order  refusing  to  issue  a  commission  to 
take  testimony;*"  or  an  order  striking  out  interrogatories  at- 
tached to  a  pleading;*"  or  an  order  admitting  affidavits  on 

167  Amherst  P,  R.  Ckx  v.  Watson,  4  Gray,  6L 

168  People  V.  Logan,  1  Nev.  110. 

iw  Hfloketson  v.  Compton.  23  Cal.  050. 

ISO  Dlmlck  V.  Deringer,  32  Cal.  492. 

i«i  Daniels  v.  Lansdale,  38  Cal.  567. 

i«2  Rhodes  V.  Craig,  21  Oal.  419. 

!«•  People  V.  Boblnson,  25  How.  Pr.  345. 

i«4  Nlblo  V.  BInsse,  31  How.  Pr.  47a 

i«  Bolles  V.  Duff,  17  Abb.  Pr.  448. 

ise  Laskey  v.  Davis.  33  Cal.  677. 

i«7  People  V.  Albright,  14  Abb.  Pr.  305. 

i«8  Kingsland  v.  Bartlett,  28  Barb.  480. 

i«  Krekeler  v.  Ritter,  62  N.  Y.  372.  An  order  on  a  motion  to  tax  a 
cost  bill,  made  after  the  rendition  and  entry  of  final  judgment,  can 
be  reviewed  only  on  a  direct  appeal  tiierefrom.  Empire  Co.  v. 
Bonanza  Co.,  67  Oal.  406. 

ITO  Hix  V.  Fisher.  1  Wins.  (N.  C.)  D.  Nos  2,  84. 

in  People  v.  Stlllman,  7  CeJ.  117. 

173  Davenport  Co.  v.  Davenport,  15  Iowa,  6. 
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inotion;*^^  or  stopping  cross-examinatioHy  unless  in  case  of  mani- 
fest abuse  or  injustice.*^* 

I  4981.  Interlocutory  ordflrs  —  new  trial.  An  appeal  does  not 
lie  from  an  order  denying  motion  for  new  trial  on  ground  of 
surprise  ;^^^  or  refusing  to  amend  an  order  allowing  time  to 
move  for  a  new  trial;^*^'  or  striking  out  or  refusing  to  strike 
out  a  statement  made  on  motion  for  a  new  trial;^"  or  from  an 
order  denying  a  motion  to  certify  a  statement;*^®  or  directing 
such  statement  to  be  settled.^"^®  Upon  a  bill  for  relief  against 
a  judgment  at  law,  a  decree  granting  a  new  trial  on  terms,  and 
not  dismissing  the  bill  on  making  the  injunction  perpetual, 
is  an  interlocutory  order,  and  not  appealable.^^ 

I  4982.  Interlocutory  orders  —  receiver.  An  appeal  does  not 
lie  from  an  order  directing  a  receiver  to  distribute  the  funds 
in  his  hands,  unless  it  is  the  final  result  of  the  proceeding;**** 
or  as  to  appointment  or  substitution  of  receiver;*®*  or  refusal 
to  allow-  receiver  to  commence  action.*®* 

I  4983.  Interlocutory  orders  —  reference.  An  appeal  does  not 
lie  from  an  order  granting  a  reference  in  referable  causes;*®*  or 

178  Childs  V.  Fox,  18  Abb.  Pr.  112. 

174  Great  Western  Turnpike  Co.  v.  Loomls.  32  N.  Y.  127;  88  Am. 
Dec.  311. 

175  Selden  v.  Del.  &  Hud.  Oanal  Co.,  29  N.  Y.  634;  Bedell  v.  Chase. 
34  id.  386;  Shuttleworth  v.  Winter,  55  Id.  624;  White  v.  Harvey,  23 
Ind.  55. 

176  Pendegast  v.  Knox,  32  Cal.  73;  Qulvey  v.  Gambert,  Id.  304. 

177  Ketchum  v.  Crlppen,  31  Cal.  365;  GeneUa  v.  Relyea,  32  id.  150; 
Pendegast  v.  Knox,  id.  73;  Qulvey  v.  Gambert,  id.  304;  but  see  Macy 
V.  Davila,  48  Id.  646;  Calderwood  v.  Peyser,  42  id.  110;  Clark  v. 
Crane,  57  id.  633.  An  order  striking  a  new  trial  statement  from  the 
filef?  is  appealable.    Sutton  v.  Symons,  100  Cal.  576. 

178  Genella  v.  Relyea.  32  Cal.  159. 

179  Lefflngwell  v.  Grifflng,  29  Cal.  912.  While  a  motion  for  a  new 
trial  is  pending,  there  is  no  "  final  order  "  from  which  an  appeal  can 
be  taken.    Mitchell  v.  Downing,  23  Oreg.  448. 

180  Lea  V.  Kelly,  15  Pet.  213. 

181  Adams  v.  Woods,  21  Cal.  165. 

i82Siney  v.  New  York  Consol.  Stage  Co.,  28  How.  Pr.  481;  Jane- 
way  V.  Green,  16  Abb.  Pr.  215;  Stebblns  v.  Savage,  4  West  Coast 
Rep.  477;  see  §  4968,  ante. 

183  Petition  of  Reeve,  34  N.  Y.  359. 

184  Welsh  V.  Darragh,  52  N.  Y.  690;  Kain  v.  Delano,  11  Abb.  Pr. 
(N.  S.)  29. 
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the  findings  of  a  referee  in  a  divorce  case;^^  or  aa  to  decisions 
of  a  referee  in  relation  to  alimony;^^  or  directly  to  an  order 
overruling  exceptions  to  a  referee's  report;^*''  or  an  order  vacat- 
ing an  order  of  reference.^^ 

i  4084.  Intarloeutory  orders  —  vacating  Judgment.  An  appeal 
lies  direct  from  a  judgment^  but  not  from  an  order  refusing  to 
set  it  aside*®*  on  the  ground  of  irregularity.**^  But  an  order 
vacating  a  judgment  by  confeasion,  on  account  of  a  defect  in 
the  statement^  was  held  appealable/**  or  refusing  to  set  aside 
an  execution  merely  voidable.*** 

I  4085.  Void  order.  It  is  not  necessary  to  appeal  from  a 
void  order  which  can  have  no  operation  or  eflfect**® 

t  408Sa.  Appealable  orders  —  miacellaneouj.  In  addition  to 
the  instances  of  appealable  orders  heretofore  given  (§  4956^ 
ante),  are  the  following:  An  order  vacating  an  order  which 
vacated  a  former  order  setting  aside  a  sheriff's  sale  under  fore- 
closure judgment;**^  an  order  for  the  payment  of  counsel  fees 
and  alimony;***  order  changing  venue;***  or  denying  change  of 

in  Baker  v.  Baker,  10  Cal.  527. 

iM  Forrest  v.  Forrest,  25  N.  Y.  501. 

187  Peck  V.  Courtis,  31  Cal.  207. 

iss  Hastings  v.  Ounningham,  35  Cal.  553. 

i»  Peralta  v.  Oastro,  15  Cal.  511;  Fisher  v.  Hepburn,  48  N.  Y.  41; 
White  V.  Coulter,  59  id.  629;  Maples  v.  Geller,  1  Nev.  233;  Fort  v. 
Bard,  1  Comst.  43;  Fasset  v.  Tallmadge,  15  Abb.  Pr.  205.  An  order 
setting  aside  a  judgment  is  not  a  final  order  from  which  an  appeal 
wm  lie.  Greene  v.  WiUlams,  6  Wash.  St.  260;  Lillenthal  v.  Wright, 
1  id.  1;  Gower  v.  Gower,  id.  16.  Review  of  erroneous  ruling  in 
rendering  judgment  on  pleadings..  See  Weeks  v.  Mining  Co.,  78 
Oal.  599.  An  appeal  from  a  judgment  regular  on  its  face  is  not  the 
proper  remedy  for  a  party  seeking  to  set  it  aside  for  fraud.  Lang 
Syne  Min.  Co.  v.  Ross,  20  Nev.  127;  see  §  4965,  ante. 

190  Jones  V.  Derby,  16  N.  Y.  242;  Sherman  v.  Felt,  2  Comst  186; 
Ingersoll  v.  Bostwiok,  22  N.  Y.  425;  Lake  Ontario,  Auburn  &  N.  Y. 
Rw  R.  Co.  V.  Marvin,  18  id.  585;  McCormick  v.  Pickering,  4  Comst. 
276;  Cathin  v.  BiUings,  16  N.  Y.  622;  Pendleton  v.  Weed,  17  id.  72. 

iM  Belknap  v.  Waters,  14  N.  Y.  477. 

los  Bank  of  Genesee  v.  Spencer,  18  N.  Y.  150. 

inKillip  V.  Empire  Mill  Co.,  2  Nev.  84;  Kamp  v.  Kamp,  59  N.  Y. 
212.  An  appeal  Ues  from  a  portion  of  an  order.  In  re  Davis' 
Estate,  11  Mont.  1. 

iw  Bailey  v.  Scott,  1  S.  Dak.  337. 

i»  In  re  Finkelfltein,  13  Mont  425;  State  v.  District  Ot,  14  id.  896; 
Langan  v.  Langan,  86  Oal.  132;  Sharon  v.  Sharon,  67  Id.  186;  contra, 
Wyatt  V.  Wyatt  2  Idaho,  219. 

iw»Proder  v.  Conklin,  98  Cal.  360;  Fitzpatrlck  v.  Fitch.  9S  Id.  490; 
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veniie;**^  order  for  distribution  of  fimdB  held  by  assignee;*** 
or  order  settling  the  final  account  of  an  assignee  in  insolvency;*** 
order  for  a  distribution  of  funds  collected  by  the  receiver  in 
a  ceri;ain  action;*^  order  sustaining  objections  to  the  final  ac- 
count of  an  administrator;^*  order  granting  or  refusing  an 
adjudication  in  insolvency;***  order  denying  petition  to  vacate 
order  appointing  administrator;*^*  order  refusing  to  vacate  or 
modify  an  order  for  writ  of  possession;*^  order  of  trial  court 
refusing  to  settle  bill  of  exceptions;*®*  order  granting  a  writ 
of  assistance;*^  order  authorizing  an  executor  to  mortgage  lands 
of  the  estate;*®'^  order  appointing  guardian  of  minor;*^  or  order 
appointing  guardian  of  the  person  and  estate  of  an  incompe- 
tent person;*^  order  directing  guardian  to  pay  over  funds  to 
ward;**®  order  denying  motion  to  set  aside  an  order  for  au 
examination  of  a  judgment  debtor  upon  supplementary  pro- 
ceedings;*** order  refusing  a  writ  of  mandate;***  order  overrul- 
ing a  motion  to  quash  an  execution;***  order  of  confirmation  of 
sheriff's  sale  on  execution;**^  and  an  order  made  at  chambers, 

contra.  State  v.  Shaw,  21  Nev.  222;  Bogle  v.  Oo-operative  Colony, 
8  Wash.  St.  138. 

^^T  In  re  Davis*  Estate,  11  Mont.  1;  Bookwater  v.  Gomrad,  14  1<L 
62;  White  v.  Railroad  Co.,  5  Dak.  506. 

i»8  In  re  Frasch,  5  Wash.  St  344. 

i»»  In  re  Tanner,  70  Cal.  22. 

aoo  state  v.  Superior  Ot..  3  Wash.  St  696. 

^^  In  re  De  War's  Estate,  10  Mont  422.  An  order  setting  aside  a 
decree  settling  the  final  account  of  an  executor,  though  not  directly 
appealable,  may  be  reviewed  on  an  appeal  by  the  executor  from  a 
subsequent  decree  settling  his  final  acccount  In  re  Cahalan,  70 
Cal.  604;  see  /n  re  Rose,  80  id.  166. 

202  Widber  v.  Superior  Ct.,  94  Oal.  430. 

208  In  re  Davis'  Estate,  11  Mont  196. 

204  Green  v.  Hebbard,  95  Oal.  39. 

205  Stonesifer  v.  KUbum,  94  Cal.  33. 
208  Davis  V.  Donner,  82  Cal.  35. 

207  In  re  McConnell,  74  Cal.  217. 

208  In  re  Get  Young.  90  Cal.  77. 

200  In  re  Kane's  Estate,  12  Mont  197. 

210 /»  re  Guardianship  of  Hill's  Heirs,  7  Wash.  St  421. 

211  Barber  V.  Briscoe,  9  Mont  341.  Nonappealable  order  in  supple- 
mentary proceedings.    See  Rule  v.  Gumeer,  12  Col.  591. 

212  People  V.  Thompson,  66  Cal.  398w 

218  Orr  V.  Haskell,  2  Mont  350;  and  see  Mining  Co.  v.  Weinsteln, 
7  id.  347. 
214  Dell  V.  Estes,  10  Oreg.  359. 
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refusing  to   stay  execution    upon  a   judgment    entered^  is  a 
^^  special  order  made  after  final  judgment/'  and  is  appealable.'^ 

I  4985b.  Nonappealable  orders  —  mieceUaneoua.  Among  in- 
jstances  of  nonappealable  orders  under  various  statutes  are  the 
following:  An  order  directing  an  inyoluntary  insolyent  to  verify 
his  schedule  and  inventory  ;^^^  order  for  suit  in  name  of  ad- 
ministratrix;^^ order  appointing  a  special  administrator;^^  or- 
der refusing  to  remove  an  administrator;^*  order  refusing  to 
vacate  order  denying  petition  of  executor  for  extra  compensa- 
tion;^^ order  setting  aside  an  order  settling  an  account  of  the 
assignee  of  an  insolvent  debtor;^^  order  refusing  to  set  aside 
an  order  distributing  the  estate  of  a  decedent^  and  settling  the 
final  account  of  the  executor;**^  order  striking  out  an  amended 
complaint;*^  order  refusing  application  for  judgment  upon 
findings  of  jury;'^  order  granting  motion  for  judgment  on  the 
p  leadings  ;^^  order  refusing  to  suspend  or  postpone  a  decree  of 
final  distribution ;**  order  upon  a  petition  for  the  removal  of  an 
assignee  of  an  insolvent;'^  order  appointing  an  assignee  in 
place  of  one  appointed  by  the  assignor;*^  order  overruling  a 
motion  to  tax  or  retax  costs  ;^**  order  of  arrest  in  civil  action  ;'"^ 
order  setting  aside  award  of  arbitrators;^^  order  restraining 
foreclosure  of  chattel  mortgage  by  advertisement;*®  order  re- 
fusing an  order  enjoining  foreclosure  proceedings;***  interlocu- 
tory order  or  decree,  dividing  real  estate  and  granting  a  manda- 

no  Clarke  v.  Oonn,  2  Mont  53& 

a«  In  re  Abbott,  74  CaL  381. 

»7  /„  re  Ohm,  82  Cal.  160. 

M«/n  re  Carpenter,  73  Cal.  202. 

»» In  re  Estate  of  Moore,  «8  Cal.  394. 

220  /„  re  Walkerly,  04  Cal.  352. 

«i  Etchebame  v.  Roedlng.  80  Cal.  517. 

222  Lutez  V.  Christy,  67  Cal.  457. 

228  Cleland  v.  Walbrldge,  78  Cal.  35a 
224  Persons  v.  Simons,  1  N.  Dak.  243. 

226  Nelson  v.  Donovan,  14  Mont  78;  Holtoix  v.  Noble,  83  OW.  7. 

229  Estate  of  Burdick.  112  Cal.  387. 

227 /n  re  Goldsmith,  12  Greg.  414;  and  see  Mitchell  v.  Powers,  16 
Id.  491. 

228  State  V.  Parker,  6  Wash.  St  411. 

229  Rader  v.  Nottingham,  2  Mont  157;  First  Nat  Bank  v.  NellU 
13  id.  380. 

280  Cline  V.  Harmon,  2  Wash.  St  155. 

231  Tacoma  Railway,  etc.,  Co.  v.  Gummingq,  5  Wash.  St.  206L 

282  Bostwick  V.  Knight,  5  Dak.  305. 

288  Com.  Nat.  Bank  v.  Smith,  1  S.  Dak.  2a 
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tory  injunction^  made  at  chambers  and  in  vacation;^^  order  re- 
fta^g  to  modify  a  judgment;^^  order  vacating  an  order  rein- 
stating a  case;^^  and  no  appeal  will  lie  from  an  order  dismiss- 
ing an  appeal  from  Justice^s  Court^*^ 

I  4086.  Tizne  in  which  to  appeaL  An  appeal  may  be  taken: 
1.  From  a  final  judgment  in  an  action  or  special  proceeding  com- 
menced in  the  court  in  which  the  same  is  rendered,  within  one 
year  after  the  entry  of  judgment.  But  an  exception  to  the  de- 
cision or  verdict,  on  the  ground  that  it  is  not  supported  by  the 
evidence,  can  not  be  reviewed  on  an  appeal  from  the  judgment 
unless  the  appeal  is  taken  in  sixty  days  after  the  rendition  of 
the  judgment.*^  The  one  year  commences  to  run  from  the 
time  the  judgment  is  rendered  by  the  court,  and  not  from  the 
time  it  is  entered  in  the  judgment-book  by  the  clerk  ;'*^  from 
the  time  it  is  announced  by  the  court  and  entered  in  the  min- 
utes.**^ The  right  of  appeal  depends  upon  the  rendition,  not 
the  entry  of  judgment.**^  The  modification  of  a  judgment 
made  as  the  result  of  a  motion  for  new  trial  is  in  effect  the  ren- 
dition of  a  new  judgment,  and  a  party  thereto  may  appeal  at 
any  time  within  one  year  thereafter  from  the  judgment.***  The 
pendency  of  an  appeal  from  an  order  denying  a  motion  for  new 
trial  does  not,  however,  prolong  the  time  for  appealing  from 
the  judgment.^^ 

The  Supreme  Court  can  not  enlarge  the  time  fixed  by  stat- 
ute.***   In  Humphrey  v.  Chamberlain,  11  N.  Y.  274,  it  is  de- 

284  Hadley  v.  Ulrich,  1  Okl.  380. 
280  Swain  v.  Bumette,  89  Gal.  564. 

286  Wheeler  v.  Garrett,  13  CJd.  140. 

287  In  re  Weber.  4  N.  Dak.  119. 

288  CaJ.  CJode  Civ.  Pro..  S  939;  Waggenhelm  v.  Hook,  25  OW.  216; 
85  Am.  Dec.  125;  Gray  v.  Palmer,  28  Oal.  416;  Halleck  v.  Jaudin.  a* 
Id.  167;  Bates  v.  Gage.  49  id.  126;  Brooks  v.  Railway  Co.,  110  id.  173; 
Fatjo  V.  Swasey.  Ill  id.  628;  Secord  v.  Quigley,  106  id.  149;  Mogk  v. 
Peterson,  75  id.  496. 

289  Gray  v.  Palmer.  28  Cal.  416;  Peck  v.  Courtis,  31  id.  207;  Genella 
V.  Relyea,  82  id.  159;  HfOl  v.  Beggs,  17  La.  Ann.  238. 

awWetherbee  v.  Dunn,  36  Cal.  249;  Webster  v.  Cook,  38  id.  424; 
McCourtney  v.  Fortune,  42  id.  387. 

241  Cal.  St.  Pel.  Oow  v.  Patterscm,  1  Nev.  151. 

2»2  Mann  v.  Haley,  45  Cal.  64. 

2«  Bomheimer  v.  Baldwin.  42  Cal.  27. 

244  See  Cal.  Code  Civ.  Pro.,  S  1054;  Boush  v.  Van  Hagen.  17  Oal. 
122;  Bay  v.  Tan  Rensselaer,  1  Paige.  423:  JnokRon  v.  Wfsebiirn.  6 
Wend.  136;  Dooling  v.  Moore,  20  Cal.  142;  Gimmy  v.  Doane,  22  id. 
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cided  th»t  that  power  can  not  be  exercised  directly  or  indirectly^ 
either  by  amendment  or  otherwise^  and  that  a  stay  of  proceed- 
ing's does  not  extend  time  for  appeal.^^  It  appears  that  in 
New  York  notice  of  the  order  should  in  all  cases  be  given  be- 
fore the  time  for  appeal  commences  to  run.^^  On  appeal  from 
the  judgment^  the  time  runs  from  the  filing  of  the  judgment- 
roll.^^  Such  notice  can  not  be  given  by  anticipation^  nor  till 
judgment  has  been  perfected  by  filing  the  judgment-roll,  or  by 
entry  or  filing  of  the  order  in  a  special  proceeding  or  after  judg- 
ment rendered.^^  An  appeal  must  be  taken:  2.  From  a  judg- 
ment rendered  on  an  appeal  from  an  inferior  court,  within 
ninety  days  after  the  entry  of  such  judgment.^*  So  from  a 
judgment  of  a  County  Court,  rendered  on  appeal  from  a  Jus- 
tice's Court,^*^  in  cases  of  law.  But  it  may  be  taken  on  the  same 
day  that  judgment  is  entered.^^  An  appeal  perfected  on  the 
same  day  of  the  fiUng  of  the  judgment-roll,  but  before  the  hour 
when  the  roll  was  filed,  is  nevertheless  regular.  The  law  does 
not  regard  fractions  of  a  day,  except  to  prevent  injustice.*^- 
But  where  any  steps  have  been  taken  in  good  faith,  the  court 
has  power  under  the  statute  to  allow  an  amendment  nunc  pro 
tunc  to  supply  the  defect.^^    After  appealing  from  a  judgment 

<K3S;  Gray  v.  Palmer,  28  id.  416;  Peck  v.  Oourtls,  81  Id.  207;  Genella 
▼.  Belyea,  82  id.  159;  Walt  v.  Van  Allen,  22  N.  Y.  319. 

246  G&Ut  V.  Finch,  24  How.  Pr.  193;  Morris  v.  Mofraoflre,  26  id.  247; 
Sails  V.  Butler,  J27  id.  138.  The  period  fixed  by  the  statute  is  an  ex- 
press and  peremptory  limitation  of  time  within  which  the  appeal 
must  be  taken,  and  is  not  a  flexible  rule  to  be  varied  by  extrinsic 
circumstances.  Henry  v.  Merguire,  111  Gal.  1.  A  suit  is  suspended 
during  the  period  between  the  death  of  the  plaintilf  and  the  order 
granting  a  continuance,  and  this  period  Is  not  to  be  deemed  any 
part  of  the  time  limited  for  taking  an  appeal.  Dick  v.  KendaU,  6 
Greg.  166;  McBride  v.  Bailroad  Co.,  19  id.  64.  The  limitation  as 
to  time  of  appeal  can  not  be  waived  by  parties  to  a  suit.  Cogswell 
V.  Hogan,  1  Wash.  St.  4. 

»*«  Code  1877,  |  1825. 

2*7  Id. 

a«  Pry  V.  Bennett,  16  How.  Pr.  385;  see  §  6047,  p^. 

240  GaL  Code  Civ.  Pro.,  |  939.  Under  Colorado  practice,  the  appeal 
mnst  be  prayed  within  five  days  from  the  rendition  of  the  Judgment. 
Llndlinger  v.  JeweU,  1  Col.  App.  340;  Live  Stock  Co.  v.  Godding,  20 
CoL  71. 

2B0  Dooling  V.  Moore,  20  Cal.  141. 

201  Blydenburg  v.  Cotheal,  5  How.  Pr.  200;  Jones  v.  Porter,  6  id. 
28a 

»2  ciute  V.  Clute,  3  Den.  263;  Blydenburg  v.  Cotheal,  4  N.  Y.  418. 

2NJ  Fry  V.  Bennett,  7  Abb.  Pr.  352;  Haase  v.  N.  Y.  Cent  R.  R.  Co., 
1  •  TToTv.  Pr.  430;  Sherman  v.  WeUs.  id.  522. 
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alone^  a  party  may  appeal  from  an  order  refuaing  a  new  trial 
within  the  statute  time.^'^  But  if  an  appeal  be  taken  in  the 
same  notice  from  both  the  final  judgment  and  the  order  refus- 
ing a  new  trials  after  sixty  days  from  the  entry  of  the  order^  the 
appeal  from  the  order  will  be  dismissed.^"  A  party  n^leeted 
to  appeal  from  an  order  vacating  a  judgment  in  his  favor^  but 
nearly  a  year  after  it  was  made^  moved  to  set  it  aside,  and  ap- 
pealed from  the  order  denying  that  motion;  it  was  held  that  the 
appeal  would  not  lie,  as  it  would  be  a  palpable  evasion  of  the 
statute  limiting  the  time  for  appeals  from  orders.^**  A  motion 
to  set  aside  a  judgment  for  irregularity  does  not  suspend  the 
time  for  appealing.^^ 

An  appeal  may  be  taken:  3.  From  an  order  granting  or  refus- 
ing a  new  trial;  from  an  order  granting  or  dissolving  an  injunc^ 
tion;  from  an  order  refusing  to  grant  or  dissolve  an  injunction; 
from  an  order  dissolving  or  refusing  to  dissolve  an  attach- 
ment; from  an  order  granting  or  refusing  to  grant  a  change  of 
the  place  of  trial;  from  any  special  order  made  after  final  judg- 
ment; and  from  an  interlocutory  judgment  in  actions  for  par- 
tition of  real  property,  within  sixty  days  after  the  order  or 
interlocutory  judgment  is  made  and  entered  in  the  minutes  of 
the  court,  or  filed  with  the  clerk.^*^  So  for  refusing  a  new 
trial."*  So  also  for  refusing  to  vacate  an  award  on  certain 
grounds  specified  in  the  motion,^^  after  the  motion  is  made  and 
entered  in  the  minutes  of  the  court.^^ 

§  4986a.  The  same  —  continued.  The  failure  to  take  an  ap- 
peal in  time  goes  to  the  jurisdiction.^***  If  not  taken  within  the 
time  prescribed  by  statute  it  will  be  dismissed;^^  unless  a  reason- 

2M  Marzlou  v.  Pioche,  8  Cal.  522;  Carpentler  v.  Williamson.  25  id. 
154.  Appeal  from  order  refusing  a  new  trial  may  be  taken  before 
the  Judgment  is  entered.    Schroeder  v.  Schmidt,  71  Oal.  390. 

2M  Lower  v.  Knox,  10  Cal.  480. 

»6  Von  Steemoyck  v.  MiUer,  18  Wis.  820. 

267  Renoull  V.  Harris,  2  Sandf.  641;  S.  C,  2  CJode  Rep.  71. 

258  Otoi.  Code  Civ.  Pnx.  §  939,  subd.  3. 

289  Brown  v.  ToUes,  7  Cal.  398;  Towdy  v.  Bills,  22  id.  651;  Waggen- 
heim  V.  Hook,  35  id.  216.     Appealable  orders.     See  {  4985a,  anU. 

a»  FairchUd  v.  Daten.  38  Cal.  286. 

261  Peck  V.  Vandenberg,  30  Oal.  11;  Hihn  v.  Peck,  id.  280;  Peck  v. 
Courtis,  31  id.  207. 

262  Estate  of  Fisher,  75  Cal.  523. 

266  Harvey  v.  Walt,  10  Oreg.  117;  Griswold  v.  Ryan,  2  Mont  47; 
Borderre  v.  Den,  106  Cal.  594;  Langan  v.  Langan,  89  id.  186;  Oroell 
T.  Spooner,  71  id.  493. 
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able  excufie  is  diown  for  the  failure.^^  An  appeal  taken  pre- 
maturely is  abortive;*"  and  an  appeal  from  a  judgment  prior  to 
its  entry  is  held  to  be  premature.*^  The  rights  of  parties  in 
respect  to  an  appeal  are  determined  by  the  date  of  the  actual 
entry  of  the  judgment^  and  they  can  not  be  affected  by  the 
entiy  of  the  judgment  nunc  pro  tunc  as  of  a  prior  date.^^  An 
appeal  from  a  judgment  or  order  in  probate  proceedings,  if  not 
taken  within  sixty  days  after  the  entry  of  such  judgment  or  or- 
der^ is  not  taken  in  time,  and  will  be  dismissed.^^  So  of  ap- 
peals from  orders  generally.**  An  appeal  from  an  order  grant- 
ing a  new  trial  operates  to  suspend  the  functions  of  the  order, 
and  leaves  the  judgment  subsisting,  for  the  purposes  of  an  ap- 
peal therefrom,  pending  the  order.  And  the  time  between  the 
making  of  the  order  and  the  reversal  thereof  upon  appeal  can  not 
be  excluded  from  the  computation  of  time  within  which  an  ap- 
peal must  he  taken  from  the  judgment.^^ 

I  4087.  Who  may  appeal.  Any  party  aggrieved  may  appeal 
in  the  cases  prescribed  in  the  title  on  appeals.^^  The  party  ap- 
pealing is  known  as  the  appellant,  and  the  adverse  party  as 
the  reepondent.^2  "By  any  party'*  is  to  be  understood  any 
person  who  is  a  party  to  the  action.*'*    Nor  can  a  party  appeal 

SM  Murphy  v.  Boss,  2  Wash.  St  327. 

26B  Home  for  Inebriates  v.  Kaplan,  84  Cal.  486. 

aw  Id.;  Onderdonk  v.  San  Francisco^  76  Cal.  534;  Klmple  v.  Con- 
way, 69  Id.  71;  see,  also,  Sweet  v.  Merkl,  27  111.  App.  245;  Lodge  v. 
Twell,  135  U.  S.  232;  Gramm  v.  Fisher.  3  Wyo.  595;  §  4945.  ante. 

ssTCbon  V.  Grand  Lodge,  76  Cal.  354;  and  see  Burbank  v.  Rivers. 
20  Nev.  159;  compare  Coward  v.  Clautofi,  79  Id.  23. 

MS  Estate  of  Heldt.  98  Cal.  553;  Estate  of  Wiard,  83  Id.  619;  Estate 
of  Fisher,  75  id.  523;  Estate  of  Crowey.  71  id.  300;  Estate  of  Backus, 
95  id.  671;  Estate  of  Westerfield,  96  id.  113;  In  re  Grlder,  81  id.  571; 
compare  Estate  of  Levlnson.  108  id.  460. 

awSee  111.,  etc..  Bank  v.  Railway  Co..  09  Cal.  407;  Flagg  v. 
Puterbaugh,  101  id.  583;  Symons  v.  Bunnell,  101  id.  223;  Turner  v. 
Reynolds,  81  id.  214;  Barham  v.  Hostetter,  67  id.  272;  Henshaw  v. 
Palmer,  59  id.  314;  Welnrlch  v.  Porteus,  12  Nev.  102.  An  appeal 
from  an  Interlocutory  decree  In  partition  wlU  be  dismissed  if  not 
taken  within  sixty  days.    Watson  v.  Sutro,  77  Oal.  609. 

2T0  Henry  v.  Mergulre,  111  Cal.  1 

271  Oal.  Code  Civ.  Pn>..  §  988. 

2T2  Id.  It  is  settled  California  practice  not  to  transpose  the  naraon 
of  the  parties  when  the  defendant  appeals.  Peregoy  v.  Sellick.  79 
Oal.  568. 

278  Senter  v.  De  Bemal.  38  Cal.  640. 


§4988  •     APPEALS.  508 

tmlesB  he  is  aggrieved  by  the  decision  —  that  is^  if  he  has  no 
interest  prejudiced  thereby.^*  A  party  who  recovered  judg- 
ment and  assigned  it  before  the  commencement  of  an  action  to 
enjoin  the  collection  of  the  same  can  not  be  heard.^^  One  who  is 
not  a  party  to  the  record  can  not  appeal  from  an  order  granting 
a  writ  of  assistance,  but  he  may  move  to  vacate  the  writ^  and 
thus  get  on  the  record,  and  if  his  motion  is  denied,  can  appeal 
from  the  order  denying  it.^®  If  in  a  suit  against  a  party  alleged 
to  be  the  owner  of  real  estate,  and  against  the  real  estate,  to 
recover  delinquent  taxes,  judgment  is  rendered  in  favor  of  such 
party,  and  against  the  real  estate,  he  has  no  ground  for  appeal, 
his  answer  having  averred  that  he  did  not  own  the  real  estate  au 
the  time  it  was  assessed.^"  As  to  who  is  the  party  aggrieved, 
the  test  is  found  in  the  qujestion,  "  Would  the  party  have  had  the 
thing  if  the  erroneous  judgment  had  not  been  given?  " —  if  yea, 
then  he  is  the  party  aggrieved.^®  Every  party  whose  interest 
in  the  subject-matter  of  the  appeal  is  adverse,  or  will  be  affected 
by  the  reversal  or  modification  of  the  judgment  or  order  from 
which  the  appeal  has  been  taken,  is^  we  think,  an  "adverse 
party /^^®  A  subsequent  incumbrancer  can  not  object  to  a  judg- 
ment of  foreclosure  rendered  against  the  mortgagor  and  himself, 
unless  he  shows  that  he  will  sustain  injury  from  it.**^ 

I  4988.  Joint  appeal.  All  parties  pleading  jointly  may  join 
in  appeal  from  decision  on  their  pleading,  though  review  is 
sought  on  a  point  available  to  one  only.^*     Less  than  all  the  de- 

274  Id.;  Foster  v.  Prince,  8  Abb.  Pr.  407;  Idley  v.  Bowen,  11  Wend. 
227;  Held  v.  Vanderheyden.  5  Cow.  719;  KeUy  v.  Israel,  11  Paijfe, 
147;  Hughes  v.  Stickney.  13  Wend.  280;  Fairbanks  v.  Corlles,  3  B.  D. 
Smith,  582;  People  v.  Wilson,  36  Oai.  127;  Rankin  v.  Railroad  Oo., 
73  id.  96;  Galderwood  v.  BrookR,  28  id.  153. 

275  HobbB  V.  Duff,  43  Cal.  486. 

276  People  V.  Grant,  46  OaJ.  97. 

277  People  V.  Wilson,  26  Cfel.  127. 

278  Adams  v.  Wooda,  8  Cal.  306;  see  Blythe  v.  Ayres,  162  id.  260; 
People  V.  Pfelffer.  59  id.  89. 

27»  Sinter  v.  Bernal,  38  Cal.  640;  Ely  v.  Prisbie,  17  id.  250;  Cotes  v. 
Carroll,  28  How.  Pr.  436;  see  Jones  v.  Qnantrell,  2  Idaho,  141;  The 
Victorian.  24  Oreir.  121;  Lilienthal  v.  Caravita,  15  id.  339;  Green  ▼. 
Berge.  105  Cal.  56,  quoting?  Thompson  v.  Ellsworth,  1  Barb.  C^. 
627.  Who  not  "adverse  parties."  Hlnkel  v.  Donohue,  88  Cal.  597; 
see  Jackson  County  v.  Bloomer.  28  Orejr.  110. 

2«o  Mann  v.  Thayer.  IR  Wis.  479. 

2W  Bank  of  Cooperstown  v.  Corlles.  1  Abb.  Pr.  (N.  S.)  412. 
Separate  creditors  of  an  insolvent  who  have  a  common  interest  in 
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fendantB  in  a  joint  decree  can  not  appeal  without  a  summonB 
and  severance  in  the  court  below.**  From  the  interlocutory 
judgment  upon  such  issue  appeals  may  be  taken  by  the  party 
aggrieved^  without  making  any  persons  parties  to  the  appeal 
except  such  as  were  parties  to  the  issue;  but  no  appeal  from  the 
whole  of  the  final  judgment  can  be  made  effectual  unless  all  of 
the  parties  to  it  are  made  parties  to  the  appeal,  either  as  appel- 
lants or  respondents;  for  such  a  judgment  can  not  be  reversed 
without  affecting  the  interest  of  all  who  are  parties  to  it.*^ 

I  4989.  FartlM  to  the  reoord.  No  persons  but  those  who  are 
parties  to  the  record  can  be  permitted  to  be  heard  on  an  ap- 
peal,"* except  a  purchaser  at  a  judicial  sale.*®  A  subsequent 
lienholder  may  appeal  from  a  direction  in  a  foreclosure  decree 

the  reversal  or  modification  of  a  decree  as  to  the  mode  of  payment 
of  their  claims,  and  who  are  all  agf^eved  in  the  same  way  and  by 
the  same  portion  of  the  decree,  may  prosecute  a  joint  appeal  from 
the  decree.  In  re  Gal.  Mut  L.  Ins.  Ck>.,  81  Gal.  364.  Under 
Colorado  statute  (Laws  1889,  p.  77),  a  joint  appeal  is  not  main- 
tainable unless  ea<^  appellant  is  entitled  to  an  appeal.  Diamond, 
etc.,  Min.  Co.  v.  Faulkner,  14  Col.  438. 

an  Mussina  v.  Gavozos,  20  How.  (U.  S.)  280;  Smith  v.  Glarlc,  12 
id.  21. 

288  Senter  v.  Bemal,  38  Gal.  040.  All  parties  to  a  Judgment  or 
decree,  whose  interests  may  be  substantially  affected  by  the  ad- 
judication of  the  appellate  court  must  be  included  in  the  appeal, 
otherwise  such  court  is  without  jurisdiction.  Hamilton  v.  Blair,  23 
Greg.  64;  and  see  Cline  v.  Mitchell,  1  Wash  St  24.  Who  may  aiH>eal 
from  orders  and  decrees  in  probate.  See  Merrifleld  v.  Longmlre, 
66  Gal.  180;  Kerns  v.  Dean,  77  id.  555;  Estate  of  Noah,  88  id.  468; 
Norton  v.  Walsh,  94  id.  564;  Ex  parte  Oxford,  102  id.  656;  Blythe  v. 
Ayree,  id.  264;  Estate  of  Blythe,  108  Id.  124.  Wherever  an  order 
or  decree  involves  a  construction  of  the  proper  exercise  of  the 
duties  of  a  trustee,  or  presents  a  question  as  to  the  right  or  power 
of  the  trustee  to  comply  with  it,  or  wherever  obedience  to  it  might 
subject  him  to  liability,  even  where*  the  order  is  one  m^ely  for  the 
payment  of  funds,  the  trustee  may  appeal  therefrom.  Estate  of 
Welch,  106  Gal.  427. 

284  Id.;  Harrison  v.  Nixon,  9  Pet  483;  Fish  v.  Johnson,  16  La. 
Ann.  29;  In  re  Bristol.  16  Abb.  Pr.  397;  R  B.  v.  E.  C.  B..  28  Barb. 
299;  People  v.  Lynch.  54  N.  Y.  661;  Gulon  v.  Insurance  Co.,  109  IT.  S. 
173;  Fischer  v.  Hanna,  21  Ool.  9.  And  the  judgment  appealed  from 
must  be  against  the  party  appealing.  Id.  Sureties  on  an  injunction 
bond,  not  being  parties  to  the  action,  can  not  participate  in  a  review 
of  the  proceedings.    Garson  Mining  Go.  v.  Hill,  7  Gd.  App.  141. 

»6  Delaplaine  v.  Lawrence.  10  Paige,  602;  Bailey  v.  Maule,  7  Gl.  & 
Fin.  121;  Mortimer  v.  Nash,  17  Abb.  Pr.  229. 
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ordering  the  sale  of  mortgaged  property  for  gold  coin  only. 
A  defendant  who  neither  answered  nor  appeared  at  any  stage 
of  the  proceedings^  for  the  purpose  of  contesting  any  step  takea 
against  him,  can  not  appeal.^^  Where  some  of  several  defend- 
ants make  default  and  others  answer,  the  defaulting  defend- 
ants may  appeal.^^  A  party  in  whose  favor  a  decision  is  made, 
if  injured  tiiereby,  may  appeal  therefrom.^^  Third  persons  not 
intereeted  in  the  suit  should  not  be  made  partiee  on  appeal.**^ 
That  the  appellant  has  no  interest  in  the  decree  from  which  he 
appeals  can  not  be  allowed  to  defeat  the  appeal.^^ 

9  4990.  Bight  of  appeal.  The  fact  that  a  decree  sought  to 
be  appealed  from  hss  been  executed  does  not  deprive  the  party 
of  his  right  of  appeal.^*®  Notice  of  entry  of  judgment,  served 
before  costs  are  finally  adjusted,  does  not  have  the  effect  to  limit 
the  right  of  appeal.^**^  The  right  of  appeal  must  be  governed 
by  the  laws  in  force  at  the  time  the  appeal  is  taken.^^  The 
fact  that  parties  to  an  action  were  citizens  of  different  states 
does  not  authorize  an  appeal  to  the  Supreme  Court  of  the  United 
States  after  decision  by  the  Supreme  Court  of  the  state,^*  Resi- 
dence out  of  the  state  for  several  years  is  no  ground  for  deny- 
ing the,  right  to  appeal.^®®  Counsel  opposing  a  motion  to  dis- 
miss an  action  for  want  of  prosecution,  by  stating  that  sooner 
than  comply  with  the  order  to  amend  previously  made,  they 
would  allow  the  complaint  to  be  dismissed,  and  present  the  case 
on  appeal,  do  not  thereby  waive  the  right  to  appeal. ^^  The 
voluntary  acceptance  of  costs  imposed  as  a  condition  to  grant- 
ing a  motion  for  new  trial  is  not  a  waiver  of  the  right  to  an 

28e  Miller  v.  Cherry,  2  Nev.  165. 

287  Sands  v.  Hlldreth,  12  Johns.  493;  Colden  v.  Knlckerbacker, 
2  Oaw.  31;  Kane  v.  Whittlck,  8  Wend.  219;  Murphy  v.  American 
Life  Ins.  &  Trust  Co..  25  id.  249. 

288  Glmmy  v.  Doane,  22  Cal.  635. 

289  Parker  v.  Newland,  1  Hill,  87. 

200  Patten  v.  Powell,  16  La.  Ann.  128.  So  in  equity.  Thompson 
V.  Cox,  8  Jones  L.  311. 

201  Ricketson  v.  Compton,  23  Oal.  636. 

202  Peer  v.  Cookerow,  1  McCarter,  361. 

208  Champion  v.  Plymouth  Society,  42  Barb.  441. 
204  Hamilton  v.  Kneeland,  1  Nev.  60;  see  §  4938»  ante. 
206  Hamilton  v.  Kneeland,  1  Nev.  60. 

206  Ricketson  v.  Compton,  23  Cal.  637. 

207  Lahens  v.  Fielden,  15  Abb.  Pr.  177. 
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appeal.^^  Where  all  the  defendants  will  not  join  in  an  appeal^ 
the  appellant  miist  summon  the  others  and  sever  from  them.^^ 
The  maker  of  a  promissory  note  can  bring  an  appeal  from  a 
judgment  against  himself  and  indorser  jointly.^^  A  married 
woman,  assisted  and  authorized  by  her  husband  in  bringing  the 
suit,  must  join  him  on  the  appeal.*^* 

I  4991.  Separata  appeal.  Any  one  of  several  parties,  even 
upon  the  same  side,  may  appeal  without  the  concurrence  of  his 
coparties;***  or  he  may  appeal  for  them  all,  but  can  not  after- 
wards withdraw  his  appeal  as  to  his  codefendants.^^  In  cases 
of  maritime  tort  against  two  respondents,  if  they  do  not  assume 
a  joint  defense,  each  may  appeal  separate  from  the  other.^^ 
Where  a  judgment  is  not  appealed  from  by  one  party,  an  error 
in  favor  of  the  other  can  not  be  corrected.*^ 

I  4998.  Subfltitiited  party.  Upon  the  death  or  disability  of  a 
party  pending  an  appeal,  his  representative  shall  be  substituted 
in  the  suit,  by  suggestion  in  writing  to  the  court  on  the  part 
of  such  representative,  or  of  any  party  on  the  record.*^    The 

»8  Tyson  v.  Wells^  1  Cal.  378;  Ohampion  v.  Plymouth  Society,  42 
Barb.  441. 

aw  Perry  v.  Block,  1  Mo.  484. 

800  Morgner  v.  Blrkhead,  34  Mo.  214. 

Mn  Reese  v.  Gonyers,  16  La.  Ann.  39. 

MB  Mattlson  v.  Jonee,  9  How.  Pr.  162;  Olraud  v.  Beach,  4  B.  D. 
Smith.  27;  overruling  Farrell  v.  Calkins,  10  Barb.  348;  see.  also.  Peer 
V.  Oookerow.  1  McCarter,  361. 

808  Bonner  v.  Campbell,  48  Penn.  St  286. 

804  Thomas  v. 'Lane.  2  Sumn.  1.  So  In  equity.  Forgay  v.  Conrad, 
6  How.  (U.  S.)  201. 

806  Delassus  v.  Poeton,  19  Mo.  425.  On  an  appeal  by  one  of  several 
defendants,  defects  In  the  complaint  which  only  affect  the  rights  of 
the  defendants  not  appealing,  will  not  be  considered.  Ball  v. 
Nichols,  73  Oal.  193.  And  failure  of  one  appellant  to  perfect  his 
appeal  will  not  affect  the  rights  of  another  appellant  who  has 
perfected  the  appeal  on  his  part  Kelley  v.  Kitsop  County,  5  Wash. 
St  521.  The  fact  that  causes  were  consolidated  by  order  of  the 
court  below,  upon  consent  of  counsel,  will  not  entitle  them  to  be  con- 
sidered together  upon  appeal,  if  ther^were  separate  motions  for  new 
trials,  separate  bills  of  exceptions,  and  separate  appeals.  Jn  each 
cause,  and  each  Is  presented  to  the  appellate  court  upon  its  own 
record.    Harmon  v.  Railroad  Co.,  86  Cal.  617. 

806  Rule  14,  Sup.  Ot  of  Oal.;  Beach  v.  Gregory.  2  Abb.  Pr.  203; 
Miner  V.  Ounn,  7  How.  Pr.  159:  Hastings  v.  McKinley.  8  iri.  176; 
and  see  Lumber  Co.  v.  Oottschalk,  81  Cal.  641;  Strong  v.  Eldrldge. 
8  Wash.  St  595;  Moyle  v.  Landers,  78  Ckd,  99. 
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death  of  an  appellant  alter  argument  of  his  case  on  appeal  does 
not  constitute  any  ground  for  delaying  a  decision^  or  departing 
from  the  ordinary  procedure,  except  as  to  the  entry  of  judg- 
ment, which  should  be  of  a  day  anterior  to  the  appellant's 
death.^^  The  rule  is  different  if  the  death  occurs  previous  to 
argument.^^  But  where  the  appellate  court,  not  aware  of  the 
appellant's  death,  rendered  judgment  of  affirmance,  upon  sub- 
sequent suggestion  this  judgment  will  be  vacated  and  a  judg- 
ment of  affirmance  rendered  as  of  a  day  previous  to  the  death, 
nunc  pro  tunc,^^  The  death  of  a  party  before  appeal  taken  may 
be  shown  in  the  Supreme  Court  by  affidavit.  The  suggestion 
may  be  made  in  any  court  and  at  any  stage  of  the  proceedings.^*'* 
The  bankruptcy  of  an  appellant,  though  adjudicated  before  the 
appeal,  will  not  prevent  its  prosecution  in  his  name,  nor  can  the 
respondents  object  thereto.  The  appeal  may  be  prosecuted  in 
the  name  of  the  bankrupt  or  in  that  of  his  assignee.'^^  A  sub- 
stitution, on  the  ground  of  transfer  of  interest,  must  be  set  in 
motion  by  the  plaintiff  or  his  vendee.*^* 

I  4093.  Appeals,  how  takezL  There  is  no  distinction  as  to 
the  mode  of  taking  and  perfecting  appeals,  or  as  to  the  effect 
of  them,  between  cases  at  law  and  cases  in  equity.'**  Three 
things  are  necessary  to  the  taking  and  perfecting  an  appeal:  1. 
Filing  notice;  2.  Service  of  the  same;  3.  Filing  the  undertak- 
ing —  all  within  the  times  limited  by  statute.'"  The  period  al- 
lowed the  respondent  to  except  to  the  sufficiency  of  the  sureties 
can  not  be  abridged  by  error  or  negligence  of  the  appellant.'**^ 
It  is  always  within  the  power  of  the  court  to  extend  the  time 
fixed  by  law  for  filing  papers  in  a  cause,  when  the  ends  of  jus- 

807  Black  V.  Shaw,  20  Cal.  68. 

808  Id. 

80©  Id.;  Saving  and  Loan  Society  v.  Glbb,  21  Id.  609;  82  Am.  Dec. 
765. 

aiojudson  v.  Love,  35  Ced.  463;  Shartzer  v.  Love,  40  Id.  96;  see. 
also,  McCreery  v.  Everdlng-,  44  Id.  284. 

811  O'Nell  V.  Dougherty,  46  C5al.  575. 

812  Moss  V.  Shear,  30  CaJ.  467;  Hestres  v.  Brennan.  37  Id.  388. 

818  Lyons  v.  Lyons,  18  Cal.  448.  The  rale  as  laid  down  In  Walker 
V.  Sedgwick,  5  Id.  192,  being  changed.  Under  laws  of  Washington  an 
equity  case  Is  reviewable  upon  the  law  without  the  production  of 
a  complete  record.  Howard  v.  Sbaw.  10  Wash.  St  151;  see 
GUbranson  v.  Squier,  5  Id.  99;  Travis  v.  Ward,  2  Id.  30, 

314  Hastings  v.  Halleck,  10  Cal.  31. 

816  Id. 
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tice  would  seem  to  demand  it.^^^  But  this  does  not  apply  to  no- 
tices and  undertakings  on  appeal.^^^  In  all  cases  where  an  ap- 
peal is  given  by  statute^  the  remedy  is  exclusiye,  and  must  be 
pursued.'^®  A  remedy  can  not  be  extended  beyond  the  pro- 
visions of  the  statute  which  gives  it,  and  if  the  act  does  not  give 
an  appeal,  none  lies.^^^  If  the  act  conferring  the  jurisdiction 
expires,  the  jurisdiction  ceases,  although  the  appeal  or  writ  of 
error  be  actually  pending  in  the  court  at  the  time  of  the  ex- 
piration of  the  act.^^  An  appeal  may  be  brought  by  the  state 
or  the  people  thereof,  or  any  officer  thereof,  or  any  county,  city, 
or  town,  by  filing  and  serving  notice  of  appeal  as  above,  without 
the  filing  of  a  bond  or  the  payment  of  costs.*^  The  court  be- 
low may,  in  its  discretion,  dispense  with  or  limit  the  security 
required  by  the  Code  on  appeal,  when  the  appellant  is  an  exec- 
utor, administrator,  trustee,  or  other  person  acting  in  another's 
right.^^  A  party  can  not  appeal  a  second  time  from  the  same 
judgment^  the  first  appeal  having  been  dismissed.*^  The  rule 
is  otherwise  in  California.  Where  an  appeal  is  dismissed  for 
want  of  a  proper  bond,  and  no  final  judgment  has  been  ren-  \ 
<lered,  an  appeal  can  be  taken  at  any  time  within  the  period 
allowed  by  law.*** 

I  4004.  P«rfecting  appeals.  An  appeal  is  perfected  when  a 
proper  undertaking,  with  an  affidavit  of  the  sureties,  has  been 
executed,  and  notice  of  appeal  served  on  the  adverse  party  and 
the  clerk,  and  from  that  time  proceedings  are  stayed.*^    Until 

ne  Wood  v.  Forbes,  6  OelL  02. 

SIT  Gel.  Code  Civ.  Pro.,  1 1054,  as  amended  by  act  of  1805. 

81S  Haight  V.  Gay,  8  Cal.  297;  68  Am.  Dec.  323;  see  I  4038,  ante. 

a»  United  States  v.  Nourse.  6  Pet.  470. 

«»  BuUer  v.  Palmer,  1  Hill.  328;  Surtees  v.  EUlson,  9  Bam.  & 
Orees.  750;  3  Burr.  1456;  Key  v.  Goodwin,  4  Moo.  &  P.  341;  McNulty 
v.  Batty,  10  How.  (U.  8.)  72. 

aa  See  Oal.  Code  Civ.  Pro.,  |  1058. 

8»  Id.,  S  946;  and  see  Scheerer  v.  Edgar,  67  Cal.  377. 

828  BrlU  V.  Meek,  20  Ma  358. 

9U  Martinez  v.  Gallardo,  5  Cal.  155;  see  Dooling  v.  Moore,  19  id. 
81;  Gordon  v.  Wansey,  id.  82.  Where  an  appeal  has  been  reprularly 
perfected,  and  la  pending  In  the  Supreme  Court,  a  second  appeal 
from  the  Judgment,  attempted  to  be  taken  by  the  same  party.  Is  a 
nuUity,  and  will  be  dismissed.    Brown  v.  Plummer,  70  Cal.  337. 

MS  Ford  V.  Thompson,  19  Cal.  118;  Plerson  v.  McCahlU,  23  id.  250; 
Thompson  v.  Blanchard,  2  N.  Y.  5(51;  Straat  v.  Blanchard,  14  Col. 
446.    The  time  when  an  appeal  shall  be  deemed  oerfected  is  not 

Vol.  Ill  —  66 
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an  appeal  is  taken^  there  is  nothing  to  give  effect  to  an  under- 
taking.*^ Perfecting  an  appeal  does  not  release  the  lien  ac- 
quired by  docketing  the  judgment,^^  unless  the  enforcement  of 
the  judgment  be  stayed  by  a  proper  bond.^ 

I  4005.  BiEeot  of  appaflJ.  It  js  also  provided  by  statute  that 
when  the  appeal  is  perfected^  as  prescribed  in  the  preceding 
sections,  it  stays  all  further  proceedings  in  the  court  below,  upon 
the  judgment  or  order  appealed  from,  or  upon  the  matters  em- 
braced therein^  and  releases  from  levy  property  which  has  been 
levied  upon  under  execution  issued  upon  such  judgment;  but 
the  court  below  may  proceed  upon  any  other  matter  embraced 
in  the  action,  and  not  affected  by  the  order  appealed  from.®* 
And  such  is  the  effect  in  all  cases  not  otherwise  specially  pro- 
vided for.  It  applies  to  an  order  granting  a  new  trial  ;***  or 
upon  an  order  granting  an  injunction"®*  But  it  will  not  dis- 
solve or  suspend  an  injunction.®®*  The  exception  to  the  gen- 
eral rule  in  regard  to  stay  of  proceedings  are,  when  the  judg- 
ment or  order  appealed  from  directs  the  sale  of  perishable  prop- 
erty, or  where  it  adjudges  the  defendant  guilty  of  usurping,  or 
intruding  into,  or  unlawfully  holding  a  public  office,  civil  or 
military,  and  also  where  the  order  grants  or  refuses  to  grant  a 
change  of  the  place  of  trial  of  an  action.®®®  It  is  an  essential 
criterion  of  appellate  jurisdiction,  that  it  revises  and  corrects  the 
proceedings  in  a  cause  already  instituted.®®*     The  taking  an 

affected  in  any  way  by  the  respond^it's  filing  in  the  cause  a  written 
waiver  of  all  exceptions  to  the  sufficiency  of  the  sureties  in  the^ 
undertaking.    Callahan  v.  Railroad  Oo.,  17  Oreg.  536. 

MS  Buckholder  v.  Byers.  10  Oal.  481. 

S27  Low  V.  Adams,  6  Oal,  277. 

MS  Oal.  Oode  Oiv.  Pro.,  |  671. 

MS  Col.  Oode  Civ.  Pro.,  I  946.  Upon  an  appeal  which  stays  pro- 
ceedings the  subject-matter  is  removed  from  the  Jurisdiction  of  the 
lower  court  until  the  appeal  has  been  determined.  Ruggles  v. 
Superior  Ot,  108  Cal.  125.  But  until  Judgment  is  entered,  the  trial 
court  retains  complete  Jurisdiction  of  an  action  of  which  it  can  not 
be  divested  by  an  unauthorized  appeal.    Brady  v.  Burke,  90  Oal.  1. 

880  Ford  V.  Thompson,  19  Cal.  118. 

831  Hoyt  V.  Gelston,  13  Johns.  139;  Oenni  v.  Ohadsey,  12  Abb.  Pr. 
69;  Howe  v.  Leaving,  6  Bosw.  6S4;  Wood  v.  Dwight,  7  Johns.  Oh. 
296;  Hart  v.  Mas(«s  of  Albany,  3  Paige  Oh.  3S1. 

8M  Merced  Mining  Co.  v.  Fremont,  7  Cal.  130;  Hicks  v.  Bfiehael,. 
15  id.  109. 

888  Cal.  Oode  Civ.  Pro.,  §  949. 

8S*Marbury  v.  MadlRon.  1  Cranch,  49. 
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appeal  does  not  operate  to  discharge  an  attachment.^^  In  Cali- 
fornia an  appeal  does  not  continue  in  force  an  attachment  unioeis 
on  undertaking  be  executed  and  filed  on  the  part  of  the  appel* 
lant,  by  at  least  two  sureties,  in  double  the  amount  of  the  debt 
claimed  by  him,  that  the  appellant  will  pay  all  costs  and  dam- 
ages which  the  respondent  may  sustain  by  reason  of  the  attach- 
ment, in  case  the  order  of  the  court  below  be  sustained ;  and 
unless  within  five  days  after  the  entry  of  the  order  appealed 
from  such  appeal  be  perfected.*'^  In  New  York  an  appeal  witli 
security  does  not  discharge  a  previous  levy.**''  But  the  court 
may  in  its  discretion  discharge  a  levy  upon  motion.***  In  Cali- 
fornia a  bond  staying  execution  releases  a  levy.***  An  appeal 
from  a  decree  for  an  injunction,  duly  perfected,  will  suspend 
proceedings  to  punish  its  violation.*^  Where  the  decree  merely 
directs  certain  payments  to  be  made,  it  is  sufficient  as  a  stay 
of  proceedings.***  The  stay  of  proceedings  derived  from  taking 
an  appeal  does  not  prevent  a  filing  of  the  transcript  previously 
procured.**^  It  does  not  prevent  the  party  who  by  the  judg- 
ment appealed  from  was  declared  to  be  entitled  to  the  office 
from  proceeding  to  compel  the  delivery  of  books  and  papers  to 
him.*** 

S8B  Spencer  v.  Rogers  Locomotive  Works,  13  Abb.  Pr.  180. 
•36  Oal.  Oode  Civ.  Pro.,  |  946. 

837  Strieker  v.  Wakeman,  13  Abb.  Pr.  86;  Smith  v.  Allen.  2  B.  D. 
Smith,  239. 

838  Code  1877,  |  1311;  Strieker  v.  Wakeman,  13  Abb.  Pr.  85. 
880Ck>dQ  Civ.  Pro.,  |  946.     Prior  to  1874  it  was  otherwise.     See 

Bwing  V.  Jacobs,  49  Cal.  72. 

840  Howe  V.  Searing,  6  Bosw.  684;  see  Swift  v.  Shepard.  64  Gal. 
423;  Heinlen  v.  Cross,  63  id.  44;  Mining  Co  v.  Mining  Co.,  5  Utah, 
151;  Slaughter-House  Cases.  10  WaJl.  273;  Dewey  v.  Superior  Court, 
81  Cal.  64.  As  a  general  rule,  an  injunction  Is  not  dissolved  or  sus- 
pended by  an  appeal.  But  where  the  judgment  comma ndn  or  per- 
mits some  act  to  be  done,  the  proceedings  are  stayed  by  the 
perfecting  of  an  appeal,  as  to  all  affirmative  action  looking  to  the 
execution  of  the  terms  of  the  decree.  Stewart  v.  Superior  Court, 
100  Cal.  543.  As  to  the  effect  of  appeal  from  an  order  of  reference, 
see  Smith  v.  Pollock,  2  Cal.  92.  From  an  order  confirming  a  survey 
of  a  Mexican  grant.  Thornton  v.  Mahoney,  24  Cal.  569.  But  as  to 
Its  effect  as  a  stay  generally,  see  Tiers  v.  Camahan,  3  Abb.  Pr.  69. 

841  Curtis  V.  Leavitt,  10  How.  Pr.  481. 
842Bulkeley  v.  Keteltas,  3  Sandf.  740. 
94»  Welch  V.  Cook,  7  How.  Pr.  282. 
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I  4006.  Notice  of  appoflJ. 

Form  No.  1158. 

[Title.] 

Please  take  notice  that  the  [plaintiff]  in  the  above-entitled 
action  hereby  appeals  to  the  Supreme  Court  of  this  state^  from 
the  [judgment]  therein  made  and  entered,  in  the  said  Superior 

Court,  on  the day  of ,  18. .,  in  favor  of 

the  [defendant]  in  said  action,  and  against  said  [plaintiff],  and 
from  the  whole  thereof. 

[Date.]  [Signature.] 

To  the  clerk  of  said  Superior  Court,  and  to  E.  D.,  attorney  for 

C.  G. 

I  4007.  Amendmeiit  of  notice.  A  notice,  when  served,  is 
amendable  in  respect  of  defects  which  do  not  destroy  its  sub- 
stantial character.***  And  mere  formal  errors  may  be  disre- 
garded.*** But  a  notice  can  not  be  amended  so  as  to  include  an 
order  or  judgment  not  in  the  original  notice.****  An  oral  notice 
can  not  be  amended.***^  When  there  is  a  failure  to  give  in  good 
faith  notice  of  appeal,  no  amendment  can  be  allowed.**® 

I  4008.  Piling  notice.  In  California  a  notice  of  appeal  given 
before  July  1,  1874,  was  required  to  be  filed  on  the  same  day  it 
was  served.***  The  amendments  to  section  940  of  the  Code 
of  Civil  Procedure,  if  it  changed  the  rule  in  this  respect,  did  not 
take  effect  until  July  1,  1874.**^  Formerly  the  filing  of  the  no- 
tice was  required  to  precede  the  service  of  it,  or  be  contempora- 
neous with  it,  but  the  order  of  service  is  now  immaterial.*^^ 
Where  a  notice  of  appeal  is  filed  one  day  before  expiration 

34*  Pry  V.  Bennett,  16  How.  Pr.  385;  see  §*4449,  ante, 
345  People  V.  TarbeU,  17  How.  Pr.  120;  Sherman  v.  WeUs,  14  Id. 
522,  526. 

846  Fry  V.  Bennett.  16  How.  Pr.  385;  Bryant  v.  Bryant.  4  Abb.  Pr, 
(N.  S.)  138;  and  see  Whitby  v.  Leeds,  27  How.  Pr.  378. 

847  People  V.  Eldridge,  7  How.  Pr.  108. 

848  Id.;  Cotes  V.  Carroll.  28  How.  Pr.  436. 

849  Dinau  V.  Stcfwart,  48  Cal.  567. 

860  Id. 

861  See  Code  Civ.  Pro.,  %  940;  GaUoway  v.  Rouse,  63  CaL  280; 
Hewes  v.  CarvlUe,  62  Id.  516.  When  notice  is  filed  on  the  day  on 
which  Judgment  Is  entered,  the  appeal  is  not  premature,  although 
the  notice  was  served  on  the  preceding  day,  Tyrrell  v.  Baldwin, 
72  Id.  1©2;  see  Spokane  Falls  v.  Browne,  3  Wash.  St.  84;  Dwyer  v. 
Schlumpf,  6  id.  25. 
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of  time  limited  for  taking  an  appeal,  but  the  undertaldng  is  not 
filed  until  three  daya  after  the  expiration  of  that  time,  but 
within  five  days  after  filing  notice  of  appeal,  it  was  held  that 
the  appeal  was  taken  in  tim&^^  Where  a  notice  of  appeal  to 
the  Circuit  Court  from  an  appraisal  of  lands  was  informally 
served,  and  afterwards  filed  with  the  clerk  of  the  railroad  com- 
pany, and  he  was  made  acquainted  with  its  contents,  it  was  not 
error  for  the  court  to  refuse  to  dismiss  the  appeal  on  that 
ground.** 

I  4090.  Tiling  and  serving  notice.  An  appeal  is  made  by 
filing  and  serving  the  notice.  Both  requisites  must  exist  to 
complete  the  appeal,***  and  must  be  within  the  time  prescribed 
by  law*"  to  give  jurisdiction  to  the  appellate  court.*^  The 
omission  of  serving  the  notice  of  appeal  on  the  clerk  within 
the  time  limited  therefor  can  not  be  rectified  *^  The  fact  that 
the  party  to  be  served  is  absent  from  the  state  does  not  dispense 
with  service.**  Where  notice  of  appeal  and  undertaking  were 
filed  in  the  clerk's  office  on  the  same  day,  and  on  the  next  day  a 
copy  of  the  notice  was  served  on  the  respondent,  who,  within 
five  days  after  filing  the  undertaking,  excepted  to  the  sufficiency 
of  the  sureties,  it  was  held  that  respondent  was  not  injured  by 
failure  to  serve  copy  of  notice  on  the  day  the  undertaking  waa 
filed.«» 

•n  Peran  v.  Monroe,  1  Nev.  484. 

MS  Black  V.  Chicago  R.  IL  Co.,  18  Wis.  208. 

SMWhlpley  v.  Mms.  9  Cal.  641;  Lambert  v.  Moore,  1  Nev.  344; 
People  V.  Eldridge,  7  How.  Pr.  108. 

SB0  Hastings  v.  Halleck.  10  Cal.  31;  see,  also,  Dalzell  v.  Superior 
Court,  67  Id.  453;  In  re  Eyres,  6  Wash.  St  132;  Parker  v.  Denny, 
2  Wash.  Ter.  360.  The  statutory  provision  (Cal.  Code  Civ.  Pro.. 
I  1013),  extending  the  time  in  which  acts  may  be  done  in  certain 
cases,  has  no  application  to  the  service  of  a  notice  of  appeal.  Brown 
T.  Green,  66  Cal.  221. 

aM  Bonds  ▼.  Hickman,  20  Cal.  460;  Bell  v.  Holford,  1  Duer.  58;  see, 
also,  De  Pedrorena  y.  Hotchkiss,  96  Cal.  636. 

857  Morris  v.  Morange,  26  How.  Pr.  247;  Bis  worth  v.  Fulton.  24 
Id.  20;  Pe<^le  v.  Bldrldge,  7  id.  108.  Necessity  of  service  of  notice  of 
appeal  upon  the  clerk  of  the  court  where  the  Judgment  was  entered. 
See  Territory  y.  Hanna,  6  Mont  246.  It  Is  not  competent  for  the 
parties  to  walye  notice  of  appeal.  SawteUe  y.  Weymouth,  14  Wash. 
St.  21. 

»8  Eckstein  v.  Calderwood,  46  CaL  660;  see  Silva  v.  Serpa,  86  id. 
241. 

»•  Mokelumne  Hill  Co.  v.  Woodbury,  10  Cal.  186. 
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I  5000.  Proof  of  Mnrice.  Sefrvice  of  notice  may  be  preyed 
by  affidavit  of  a  third  perBon.**®  Where  such  affidavits  only  dis- 
close that  the  affiant,  who  was  a  third  person,  mailed  a  copy  of 
the  notice  at  Santa  Cruz,  directed  to  the  respondent's  attorneys 
at  San  Francisco,  but  did  not  state  that  the  attorney  for  whom 
he  acted  resided  at  Santa  Cruz^  it  was  held  that  the  affidavit  was 
defective."^  Affidavit  of  service  on  respondent's  attorney,  if  it 
does  not  show  a  personal  service,  must  state  that  the  notice  wa« 
left  in  his  office  with  his  clerk^  or  with  a  person  having  charge 
thereof,  or  that  no  person  was  in  the  office,  and  that  notice  wa« 
left  there  in  a  conspicuous  place  between  the  hours  of  eight  in 
the  morning  and  six  o'clock  in  the  afternoon.***  Where  notice 
has  been  properly  served  by  personal  or  substituted  seorvice,  ap- 
pellant may,  on  motion  to  dismiss  appeal,  move  for  leave  to 
supply  omitted  proof  of  service;  upon  leave  being  granted,  he 
may  file  in  the  court  below  the  requisite  affidavit  or  official  cer- 
tificate of  servioe,  and  a  certified  copy  thereof  may  be  annexed 
to  the  record  in  appellate  court.*^  An  acknowledgment 
of  service  indorsed  on  the  notice  as  follows:  Due  service  of  a 
copy  of  the  within  notice  is  hereby  accepted  to  have  been  made 
this  20th  day  of  February,  1863,  is  no  waiver  of  an  objec- 
tion that  servioe  upon  the  day  mentioned  is  too  late.'®* 

I  5001.  8«rvleey  how  and  when  made.  Notice  of  appeal  taken 
by  the  people,  in  a  criminal  case,  must  be  served  on  the  defend- 
ant personally.*"  It  must  affirmatively  appear  in  the  record 
that  a  copy  of  the  notice  has  been  served  on  the  adverse  party 
or  his  attorney .•••    Service  upon  the  opposite  attorney  is  al- 

800  Moore  v.  Besse,  35  Oal.  186. 

Ml  Id.  Sufficiency  of  affidavit  of  service  of  notice  by  mall.  See 
Lowrle  v.  Salz,  75  Gal.  349;  Life  Ins.  Co.  v.  Shepardson,  76  Id.  376; 
Perrl  v.  Beaumont,  88  Id.  108. 

•62  Doll  V.  Smith,  32  Oal.  475. 

w«  Moore  v.  Besse,  35  Cal.  186. 

S64  Towdy  V.  Ellis,  22  Cal.  651.  Form  of  acknowledgment  of  ser- 
vice of  notice  of  appeal  held  to  be  sufficient  prool  of  service.  See 
Lillienthal  v.  Caravita,  15  Oreg.  339.  A  written  acknowledgment  of 
such  service  by  one  of  the  parties  Is  Insufficient  to  authorize  the 
court  to  assume  Jurisdiction  without  proof  of  the  authenticity  of  the 
signature.    Moffit  v.  McGrath,  25  Oreg.  47a 

M6  People  V.  Wallace,  23  Oal.  94. 

M«  Cal.  Code  Civ.  Pro.,  S  940;  Senter  v.  Bemal.  38  Cal.  637;  Frank- 
lin V.  Reiner,  8  id.  340;  Hildreth  v.  Gwlnder,  10  id.  490.  The  notice 
of  appeal  must  be  served  on  all  parties  who  would  be  affected  by 
any  order  of  the  appellate  court,  whether  said  parties  be  plaintiffs 
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ways  sufELcient^^^  and  may  be  made  by  mail  with  its  iisual  inci- 
dents^ where  otherwise  admiasibla^^  Service  of  papers  upon 
the  clerk  of  the  court  by  mail  is  effective  only  from  the  date 
of  his  actually  receiving  them."^  Where  a  board  of  supervisors 
appeals,  the  notice  need  not  be  given  by  the  president  of  the 
board  or  district  attorney;  notice  by  the  attorney  of  record  is 
aufficient.*"^  A  copy  of  the  notice  of  appeal  filed  must  be  served 
on  the  opposite  party,  before  or  at  the  time  of  filing  the  under- 
taking.^^ It  can  not  be  filed  and  aeorved  after  the  undertaking 
is  filed.*"  Where  the  notice  has  been  filed  and  served  after  the 
undertaking  is  filed,  a  second  appeal  may  be  taken,  if  in  time.*^ 

or  defendants,  or  intervenors.  Coffin  v.  Bdglnsrtont  2  Idahcs  596:  see, 
also,  National  Bank  v.  Hotel  Co.,  4  Wash.  St  642;  Jones  v.  Sander, 
2  Id.  320;  Traders'  Bank  v.  Bokien,  6  id.  777;  MiUikin  v.  Houghton, 
75  Cal.  539;  Miller  v.  Richards,  83  id.  563;  Lancaster  v.  Maxwell, 
103  Id.  67.  The  fact  that  a  party  whoee  intereBta  are  adverse  to  the 
appellant  has  made  default  does  not  preclude  the  necessity  of  serv- 
ing such  party  with  notice  of  appeal.    Moody  v.  Miller,  24  Greg.  179. 

887  Coulter  V.  Stark,  7  Cal.  244.  Service  on  attorney,  sufficiency  of. 
See  Butler  v.  Smith,  20  Greg.  126;  Bennett  v.  Minott,  28  id.  389; 
Wheeler  v.  Cragln,  25  id.  602;  Dillon  v.  Saloude,  68  Cal.  267;  January 
V.  Superior  Court,  78  Id.  537;  Mantle  v.  Largey,  15  Mont.  116;  Walker 
V.  Lewis,  10  Wash.  St.  151.  If  a  lawyer  appears  for  himself  and 
as  attorney  for  his  wife,  service  of  notice  of  appeal  upon  him,  di- 
rected to  both,  is  a  good  service.  Howard  v.  Shaw,  10  Wash.  St  151. 
Service  on  clerk  of  party  absent  from  state.  Sllva  v.  Serpa,  86  Oal. 
241. 

MS  Dorian  v.  Lewis,  7  How.  Pr.  132;  Crittenden  v.  Adams,  5  id.  310. 
Sufficiency  of  service  of  the  notice  by  mail.  See  Horr  v.  Aberdeen 
Packing  Co.,  7  Wash.  St  354;  Life  Ins.  Co.  v.  Shepardson,  76  Cal. 
376.  The  notice  need  not  be  deposited  in  the  poet-offlce  at  any  par- 
ticular place,  the  only  essentials  being  residence  or  offices  in  differ- 
ent places,  and  a  regular  mall  communication  between  the  place  of 
mailing  and  the  place  of  destination.  Luck  v.  Luck,  88  Cel.  574; 
overruling  Reed  ▼.  Allison,  61  id.  461;  Murdock  v.  Clarke,  73  id.  25; 
see  §  44ia  ante;  Heinlen  v.  Heilbron,  94  id.  636. 

aas  Morris  v.  Morange,  26  How.  Pr.  247;  S.  C,  17  Abb.  Pr.  86. 

S70  Damrell  v.  Board  of  Supervisors  of  San  Joaquin  Co.,  40  Cal.  157. 

8T1  Buffendeau  v.  Edmondson,  24  Oal.  94. 

sraDooling  v.  Moore,  19  Cal.  81;  Carpentler  v.  Williamson,  24  id. 
609;  85  Am.  Dec.  84. 

vn  Doollng  v.  Moore^  supra;  Columbet  v.  Pacheco,  46  Oal.  650.  See, 
also,  as  to  time  of  filing  notice,  Oourtrlght  v.  Berkins,  2  Mont.  404; 
Baker  v.  Byres,  6  Wash.  St  132;  Llttlejohn  v.  Miller,  5  id.  399; 
Meuer  v.  Railway  Co.,  3  S.  Dak.  322.  A  second  notice  of  appeal  filed 
by  the  appellant  pending  the  consideration  of  a  motion  to  dismiss 
his  first  appeal,  already  perfected,  f<Nr  failure  to  file  a  transcript 
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I  6001a.  8«rvioe  and  filing  of  notice  —  continued.  Under 
Washington  statute  (Laws  of  1893,  p.  120,  §  4),  requiring  notice 
of  appeal  with  proof  of  service  to  be  filed  with  the  clerk  of  the 
Superior  Court  within  five  days  after  the  service  thereof,  it  is 
not  sufficient  to  serve  a  portion  only  of  the  respondents  and  file 
proof  thereof  within  the  statutory  time,  but  service  and  filing 
should  be  made  as  to  all  the  respondents.^^  Service  of  notice 
upon  one  of  two  persons,  who  appear  in  the  suit  as  partners,  is 
service  upon  the  firm.^^**  An  absent  partner  not  served  with  sum- 
mons and  who  did  not  appear  in  the  action,  is  not  an  '^  adverse 
party  ^*  upon  whom  the  notice  of  appeal  must  be  served.*'^®  No- 
tice of  appeal  from  an  order  denying  a  motion  for  a  new  trial 
need  only  be  served  upon  the  parties  to  the  motion  in  the  court 
below.*^  So,  a  notice  of  appeal  from  certain  portions  of  an  in- 
terlocutory decree  in  partition  need  only  be  served  on  those 
parties  whose  rights  would  be  affected  by  a  modification  of  the 
portions  of  the  decree  appealed  from.*'®  Where  an  appellant, 
in  ignorance  of  the  death  of  the  respondent,  serves  a  notice  of 
appeal  on  the  attorney  who  had  appeared  for  the  latter,  and 
the  service  is  accepted  by  him,  the  appeal  will  not  be  dismissed 
on  a  motion  made  by  the  attorney  who  accepted  the  service,  on 
the  ground  that  the  service  was  void,  because  made  after  the 
death  of  the  respondent.'™  The  appellant  will  be  liberal  in 
granting  amendments  to  the  proof  of  service  of  the  notice  of 
appeal  which  can  cause  the  respondent  no  injustice,  and  which 
will  secure  to  the  appellant  a  hearing  on  the  merits.*^ 

I  5001b.  The  same  —  service  on  adminifltrator  after  convic- 
tion for  felony.  The  conviction  of  an  administrator  of  an  estate 
of  a  deceased  person  for  the  crime  of  embezzlement  does  not 
render  him  civilitcr  mortuus,  so  as  to  prevent  the  service  of  a 
notice  of  appeal  on  him  in  an  action  in  whidl  he  was  sued  as 
administrator  and  judgment  rendered  in  his  favor.*^ 

within  the  required  time,  has  no  effect  Relchenbach  v.  Lewis, 
5  Wash.  St.  577. 

W4  Watson  v.  Pugh,  9  Wash.  St.  666. 

vm  Shirley  v.  Birch,  16  Oreg.  1. 

876  Merced  Bank  v.  Rosenthal.  09  Oal.  S9. 

STT  Watson  v.  Sutro,  77  Cal.  600. 

<76  Miller  V.  Thomas,  71  OaL  406;  and  see  Miller  v.  Rea,  71  id.  406: 
Boylance  v.  Hotel  Co.,  74  Id.  273. 

<7»  Moyle  V.  Landers,  75  Oftl.  596. 

sao  Perrl  v.  Beaumont,  88  Oal.  106. 

•81  Brown  v.  Mann,  68  Cal.  517. 
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I  0001c.  The  same  —  neglect  of  clerk  to  make  Journal  entry. 
Where  written  notice  of  appeal  is  served  and  filed  within  the 
proper  time,  the  appeal  will  not  be  defeated  by  the  failure  of  the 
clerk  to  enter  the  notice  in  the  journal  of  the  court  below."" 

I  5001  d.  The  tame  —  waiver  of  irregularity.  Where  the  ap- 
pellate court  has  jurisdiction  of  the  subject-matter,  a  voluntary 
appearance  by  the  respondent^  and  taking  steps  in  the  cause  in 
the  appellate  court,  is  a  waiver  of  a  mere  irregularity  in  the 
service  of  the  notice  of  appeal."^ 

I  M08.  BuAciency  of  notice.  A  notice  of  appeal  from  a  judg- 
ment and  from  all  orders  made  in  the  cause  is  only  an  appeal 
from  a  judgment.  It  does  not  sufficiently  describe  any  order.*^ 
Even  when  an  appeaJ  is  taken  from  a  judgment,  orders  neces- 
sarily affecting  it  must  also  be  appealed  from  in  form."°  A 
notice  which  states  that  the  appeal  is  taken  ^'  from  all  orders  of 
the  District  Court  made  and  entered  in  the  action,'^  is  insuffi- ' 

assDahl  v.  Tlbbals.  5  Wash.  m.  259. 

sn  Holden  v.  Haserodt,  2  S.  Dak.  220;  Railroad  Co.  v.  Mara,  26 
Ohio  St.  186;  Hohxnann  v.  Eiterman,  88  111.  02. 

ssi  Gates  v.  Walker,  35  Oel.  280. 

880  Fry  V.  Bennett,  16  How.  Pr.  385;  Marqueart  v.  Lafarge,  5  Duer, 
569.  Notices  of  appeal  should  be  liberally  construed,  and  no  appeal 
shoold  be  dismissed  because  of  any  misdescription  of  th&  judgment 
or  order  to  which  It  relatesy  unless  it  appears  that  the  respondent  has 
been  misled  by  such  misdescriptions.  Meley  v.  Boulon,  104  Cal. 
262.  But  this  rule  does  not  extend  to  sustaining  a  notice  of  appeal 
as  an  appeal  from  a  Judgment  when  it  does  not  state  that  the 
appeal  is  taken  from  a  Judgment  Id.;  and  see  Christian  v.  Evans, 
5  Oreg.  253;  Luse  v.  Luse,  0  id.  149.  A  notice  which  gives  the  name 
of  the  court  and  of  the  parties  to  the  action,  the  date  of  the  Judg- 
ment, without  any  other  description,  and  Informs  or  makes  known 
to  the  respondeat  that  the  appellant  appeals  from  the  Judgment 
in  said  action,  is  held  sufficient  Ream  v.  Howard,  19  Oreg.  491. 
An  immaterial  mistake  or  omission  will  not  Invalidate  the  notice, 
if  sufficient  in  other  respects.  See  Swasey  v.  Adair,  83  Gal.  136; 
Weyl  V.  RaUroad  Go.,  69  id.  202;  Anderson  v.  6off.  72  id.  65;  Herr- 
lich  V.  McDonald,  id.  579;  Butler  v.  Ashworth,  100  id.  334; 
McGonneU  v.  Kaufman,  4  Wash.  St  229.  A  notice  of  appeal  de- 
scribing the  order  appealed  from  as  one  made  and  entered  on  a 
certain  day  is  a  sufficient  designation  of  the  subject-matter  of  the 
appeal  when  no  other  (M^ler  was  entered  on  the  day  specified.  Gruell 
V.  Spooner,  71  Oal.  493.  Matter  in  notice  treated  as  surplusage.  See 
Williams  V.  Dennlson,  86  Gal.  430;  Sharon  v.  Sharon,  68  id.  326;  Nev. 
Cent  IL  R.  Co.  v.  District  Gourt,  21  Nev.  409;  Woodside  v.  He  we!, 
107  Gal.  141. 
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cient.*^  A  notice  appealing  from  all  orders  made  by  a  Probate 
Court  in  the  case,  on  a  certain  day,  is  sufficient.*^  A  notice  of 
intention  to  appeal  all  parts  of  the  principal  case  proper  is  a 
sufficient  notice  of  intention  to  appeal  the  whole  case.*®  In 
forcible  entry  and  detainer,  a  notice  is  not  invalidated  because 
it  contains  a  clause  that  the  '^appeal  is  taken  on  questions  of 
law  alone."*®^  If  the  tecord  shows  that  the  notice  was  not  served 
in  time,  no  agpeal  is  pending,  and  a  motion  to  dismiss  will  be 
denied."®®  If  the  notice  is  signed  by  an  attorney  of  the  court, 
the  presumption  is  that  he  had  authority  to  take  such  action.*** 

I  6008a.  The  taine  ^  continued.  Where  an  appellant  has  two 
attorneys  of  record  in  the  lower  court,  or  a  firm  of  attorneys, 
either  one  of  the  two,  or  either  member  of  the  firm,  may  sign  the 
notice  of  appeal.*®^  The  notice  is  not  ineffectual  because  the  at- 
torney signing  it  has  not  been  admitted  to  practice  in  the  appel- 
late court,  provided  he  is  qualified  to  act  as  the  attorney  of  record 
in  the  court  below.*®*  Under  Oregon  practice,  a  notice  of  ap- 
peal is  sufficient,  although  signed  by  attorneys  who  were  not  the 
attorneys  of  the  appellant  in  the  court  below,  and  no  substitution 
has  been  made  as  the  statute  provides.*®*  Under  statute  of 
Washington  (Code  Pro.,  §  1405),  notice  of  appeal  given  orally 
in  open  court  is  sufficient.  And  where  such  notice  is  given  and 
entered,  the  presumption  is  that  the  proper  order  was  given  to 
the  clerk,  although  the  record  may  not  state  so.*®*^  But  notice 
of  appeal  given  orally  in  open  court  must  be  given  at  the  time 
of  rendition  of  judgment  in  order  to  be  effective.*®*  If  then  so 
given  no  other  service  of  notice  is  necessary.*®^  And  it  is  held 
that  notice  of  appeal  in  open  court  within  the  time  allowed  by 
law,  but  at  a  term  of  court  subsequent  to  the  term  when  judg* 

886  Oenella  v.  Belyea,  32  Gal.  150. 

887  Bstate  of  Pacheco,  2»  Gal.  224. 

888  Branch  v.  Dlek,  14  Ohio  St  551. 

889  Zoller  V.  McDcmald,  23  Gal.  136. 

880  Harlan  v.  Pratt,  50  Gal.  »4. 

881  RicketBoa  v.  Gompton,  23  Gial.  636. 

882  OockriU  V.  Hall.  76  (M.  192. 
888Beard8ley  v.  Frame,  73  Gai.  634. 
884  Shirley  v.  Birch,  16  Greg.  1. 

886  Town  of  Elma  v.  Garney,  4  Wash.  St  41d. 
886  Oosick  V.  Beyers,  5  Wash.  St  98. 

897  Moore  v.  Brownfleld,  7  Wash.  St  23;  Seattle  t.  Libwmaii*  • 
id.  276. 
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ment  was  rendered,  is  sufficient,  though  appellet^s  were  not 
present,  nor  had  notice  been  served  on  them  to  appear.*^ 

I  6003.  Btipiilatloxui,  «ff6et  of.  A  stipulation  that  no  execu- 
tion shall  issue  until  the  determination  of  the  appeal  is  not  a 
waiver  of  an  objection  that  the  notice  of  appeal  was  not  filed 
in  season.'^  If  the  attorneys  of  the  parties  stipulate  in  the  tran* 
script  that  notice  was  filed  in  the  court  below  and  served,  the 
Supreme  Court  can  not  receive  evidence  contradicting  the  stipu- 
lation.*** The  court  below,  upon  proper  application,  can  relieve 
a  party  from  a  mistake  of  fact  in  such  cases,  but  the  Supreme 
Court  can  not.*®*  Where  the  object  of  a  notice  of  appeal  is 
accomplished,  it  is  immaterial  whether  the  notice  of  appeal  is 
given  or  not.***^  Where  both  parties  appear,  no  notice  whatever 
is  necessary  to  be  shown.*^  An  admission  of  due  service  waives 
all  objections,  even  that  of  notice  not  having  been  given  in  due 
time.*«>* 

§  5004.  Wliat  to  contain.  The  notice  shall  contain  a  statement 
of  the  judgment  or  order,  or  the  specific  part  thereof,  appealed 
from.*^  It  need  not  state  the  grounds  of  appeal,  nor  the  ob- 
jections raised  ;*®®  though  it  haa  been  said  it  would  be  better 
practice  to  do  so.*^  If  there  is  enough  in  the  notice  to  show 
that  the  judgment  or  order  contained  in  the  transcript  is  the 
same  intended  to  be  appealed  from,  it  will  not  be  dismissed, 
although  it  may  contain  mistakes  as  to  the  dates  of  the  order 
or  judgment.**  A  notice  stating  that  defendant  appealed  from 
the  whole  judgment  is  sufficient  notice  within  the  statute.**' 

89S  McMlUan  v.  Man,  1  Wash.  St  26. 
MS  Moulton  V.  Ellmaker,  30  Oal.  527. 

400  Bonds  V.  Hickman.  29  Oal.  460.  An  intervenor  in  a  foreclosure 
suit,  having  entered  Into  a  stipulation  which  precluded  him  from 
being  heard  until  the  practical  determination  of  the  Issues  of  the 
case  and  the  sale  of  the  mortgaged  property,  has  no  such  standi risr 
in  the  case  as  requires  him  to  be  made.n  party  to  the  appeal  under 
the  Oregon  statute.    Shirley  v.  Birch,  16  Oreg.  1. 

401  Bonds  V.  Hickman,  29  Oal.  460. 

402  McLeran  v.  Shartzer,  5  Gal.  70;  63  Am.  Dec.  84. 

408  Id.;  doubted  in  KilMp  v.  Empire  Mill,  etc..  Go.,  2  Nev.  43. 

404  Struver  v.  Ocean  Ins.  Co..  2  Hilt.  475. 

405  Cal.  Code  Oiv.  Pro.,  §  940. 

406  Wilson  V.  AUen,  3  How.  Pr.  350. 

407  Smith  V.  Grant,  17  How.  Pr.  381. 

408  Flateau  v.  Lubeck,  24  Gal.  364;  see  «  5002.  ante. 

400  Price  V.  Van  Ganeghan,  5  Cal.  124;  Wilson  v.  Allen,  3  How.  Pr, 
372:  People  v.  Boylston,  17  id.  120. 
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The  place  lor  assignment  of  error  is  in  the  statement^  and  noi 
in  the  notice  of  appeal.*^^ 

I  6006.  Undertaking  for  coats  and  damages  on  appeaL 

Form  No,  1159. 

[Title.] 

Whereas  the in  the  above-entitled  action 

is  about  to  appeal  to  the  Supreme  Court  of  the  state  of ^ 

from  a entered  against in  said  ac- 
tion, in  the  said  Superior  Court,  in  favor  of  the 

in  said  action,  on  the day  of ,  18. .,  for 

dollars  damages,  and dollars  costs 

of  suit,  and :    * 

Now,  therefore,  in  consideration  of  the  premises,   and  of 

such  appeal,  we,  the  undersigned,   ,  of  the  said 

county  of ,  and ,  of , 

do  hereby  jointly  and  severally  undertake  and  promise^  on  the 
part  of  the  appellant,  that  the  said  appellant  will  pay  all  damages 

and  costs  which  may  be  awarded  against on  the 

appeal,  or  on  a  dismissal  thereof,  not  exceeding  three  hundred 
dollars,  to  which  amount  we  acknowledge  ourselves  jointly  and 
seyerally  bound. 

[Date.]  [Signatukes  and  Seals.] 

[Justification.] 

I  6006.  TTndertaking  on  appeal  staying  ezecutioii. 

Form  No.  ij6o, 

[Title.] 

Whereas  the in  the  above-entitled  action 

appeals  to  the  Supreme  Court  of  the  state  of ,  from 

a made  and  entered  against in  said 

action,  in  the  said  Superior  Court,  in  favor  of  the 

in  said  action,  on  the day  of ,  18. .,  for 

dollars  damagee,  and dollars  costs 

of  suit,  and :       , 

Now,  therefore,  in  consideration  of  the  premises,  and  of 

such  appeal,  we,  the  undersigned, of  the  said 

county  of ,  and ,  of 

410  Burnett  v.  Pacheco,  27  Gal.  409.  Under  Oregon  practice,  tho 
geDeral  rule  is  that  the  notice  of  appeal  In  actions  at  law  roust 
sneoify  with  reasonable  certainty  the  grounds  of  error  upon  which 
the  aopellant  Intpnds  to  rely.  Carver  v.  .TackBon  Co..  22  Oree.  fi2: 
Thompson  v.  Life  Ins.  Co.,  21  Id.  4GG;  Lumber  Co.  v.  Johnson.  25  id. 
lO.'S:  Krewson  v.  Purdom,  13  id.  563. 
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do  hereby  jointly  and  severally  undertake  and  promise^  on  the 
part  of  the  appeiiant^  that  the  said  appellant  will  pay  ail  damages 

and  costs  which  may  be  awarded  against on  the 

appeal,  not  exceeding  three  hundred  dollars,  to  which  amount 
we  acknowledge  ourselves  jointly  and  severally  bound. 

And  wher^  the  appellant desirous  of  staying  the 

execution  of  the  said so  appealed  from,  we  do  further, 

in  consideiration  thereof,  and  of  the  premises,  jointly  and  sever- 
ally undertake  and  promise,  and  do  acknowledge  ourselves  fur- 
ther  jointly   and   aeiveirally    bound   in   the    further   sum    of 

dollars ,  being  double  the  amount 

named  in  the  said ,  that  if  the  said 

appealed  from,  or  any  part  thereof,  be  affirmed,  or  the  appeal  be 

dismiflsed,  the  appellant  shall  pay   . . . : the  amount 

directed  to  be  paid  thereby,  or  the  part  of  such  amount  as  to 
which  the  same  shall  be  affirmed,  if  affirmed  only  in  part,  and 
all  damages  and  costs  which  shall  be  awarded  against  the  ap- 
pellant upon  the  appeal;  and  that  if  the  appellant  . .  do  . . 
not  make  such  payment  within  thirty  days  after  the  filing  of 
the  remittitur  from  the  Supreme  Court  in  the  court  from  which 
the  appeal  is  taken,  judgment  may  be  entered  on  motion  of 

respondent  . .  in favor,  against  the  said  sureties 

for  such  amount,  together  with  the  interest  that  may  be  due 
thereon,  and  the  damages  and  costs  that  may  be  awarded  against 
the  appellant  . .  upon  the  appeal  herein. 

[Date.]  [Sionatubes  and  Seals.] 

[Justification.] 

I  6007.  TTnd«rtaUzig  on  appeal  in  ejeetmttnt. 

Form  No.  Ii6l, 

[Tttlb.] 
Whereas ,  the in  the  above-enti- 
tled action,  has  appealed  to  the  Supreme  Court  of  the  state  of 

from  a made  and  entered  against 

in  the  aaid  action,  in  the  said  Superior  Court,  in 

favor    of    the in    the    said    action,    on    the 

day  of ,  18 . . ,  for  the  recovery  of  the 

poeseseion  of  certain  lands  and  premises  therein  described,  and 

dollars  damages  for  the  detention  thereof,  and 

dollars  costs  of  suit: 

Now,  therefore,  in  consideration   of  the  premises,  and   of 
such  appeal,  we,  the  undersigned, ,  of  the  said 

county  of ,  aaid ,  of  the , 
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do  hereby  jointly  and  Beverally  undertake  and  promifie,  on  the 
part  of  the  appellant^  that  the  said  appellant  will  pay  all  dam- 
ages and  costs  which  may  be  awarded  against on 

the  appeal^  or  on  a  dismissal  thereof,  not  exceeding  three  hun- 
dred dollars,  to  which  amount  we  acknowledge  ourselves  jointly 
and  severally  bound.  ' 

And  whereas  the  appellant desirous  of  staying 

the  execution  of  the  said so  appealed  from,  as  to 

the  said  costs  and  damages,  we  do  further,  in  consideration 
thereof,  and  of  the  premises,  jointly  and  severally  undertake  and 
promise,  and  do  acknowledge  ourselves  further  jointly  and  sev- 
erally bound  in  the  further  sum  of dollars  (being 

double  the  amount  named  in  the  said for  said 

costs  and  damages,  that  if  the  said appealed  from 

or  any  part  thereof,  in  that  respect  be  affirmed,  the  appellant 
shall  pay  the  amount  directed  to  be  paid  thereby,  or  the  part  of 
such  amount  as  to  which  the  same  shall  be  affirmed,  if  affirmed 
only  in  part,  and  all  damages  and  costs  which  shall  be  awarded 
against  the  appellant  upon  the  appeal. 

And  whereas  the  appellant desirous  of  staying 

the  execution  of  the  said so  appealed  from,  in  so 

far  as  relates  to  the  possession  of  said  land  and  premises,  we  do 
further,  in  consideration  thereof,  and  of  the  premises,  jointly  and 
severally  undertake  and  promise,  and  do  acknowledge  ourselves 
further  jointly  and  severally  bound  in  the  further  sum  of 

dollars  (being  the  amount  for  that  purpose  fixed 

by  the  judge  of  this  court),  that  during  the  possession  of  such 

property  by  the  appellant, will  not  commit,  or 

suffer  to  be  committed,  any  waste  thereon,  and  that  if  the  said 
appalled  from  be  affirmed,  or  the  appeal  dis- 
missed,   will  pay  the  value  of  the  use  and  occupa- 
tion of  the  property  from  the  time  of  the  appeal  until  the 
delivery   of   possession   thereof,   not   exceeding   the    sum    of 

dollars,  so  as  aforesaid  fixed  by  the  judge  of  this 

court,  by  which  the  said was 

[Date.]  rSTONATiTRES  and  Seals.] 

[Justification.] 

f  5008.  Am«ndmeiits.  The  omission  of  the  words  "to  pay 
to  "  will  not  invalidate  an  appeal  bond  on  appeal  from  a  Jus- 
tire's  Court.*"    Were  it  otherwiPe.  the  court  should  have  given 

411  Binings  V.  Roadhoose,  S  OaL  71. 
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leaye  to  file  a  new  bond.^^^  The  court  has  power  to  allow  an 
amendmeat  to  an  undertakings  aa  to  technical  facta.^^^  Defects 
in  justification  may,  by  leave  of  court,  be  aimilarly  obviated.^^^ 
Or  such  defects  may  be  supplied  by  allowing  the  filing  and 
service  of  a  new  undertaking,  nunc  pro  tunc.^^  The  Supreme 
Court  can  and  will,  in  case  of  accident  or  mistake,  allow  the 
appellant  to  substitute  a  sufficient  undertaking  for  a  defective 
one,  even  after  the  five  days.^^*  But  where  the  defect  in  justifi- 
cation was  of  an  essential  and  not  of  a  technical  nature,  the 
application  for  amendments  was  denied^^^  An  undertaking  can 
not  be  amended  in  substance,  varying  the  liability  of  the  sure- 
ties without  their  consent.**' 

I  6000.  Amount.  The  only  undertaking  required  to  perfect 
an  appeal  is  one  for  the  payment  of  all  costs  and  damages  which 
may  be  awarded  against  the  appellant,  not  exceeding  three  hun- 
dred dollars.***  A  deposit  of  that  sum  with  the  clerk  of  the 
court  in  which  the  judgment  or  order  appealed  from  was  en- 
tered fulfills  the  purpose  of  the  undertaking.*^  But  to  stay 
execution  of  a  judgment  or  order  directing  the  payment  of 

«ai<l.;  see,  also,  Howard  v.  Herman,  5  Oal.  78;  Coulter  v.  Stark, 

7  id.  244;  Cunningham  v.  Hopkins,  8  id.  34;  Frankel  v.  Stem,  44  id. 
168l  In  Langley  v.  Warner,  3  How.  Pr.  363,  the  undertaking  was 
to  pay  aU  damages,  but  there  was  no  agreement  to  pay  costs,  and 
it  was  held  that  the  appeal  was  not  effectual  for  any  purpose, 
and  that  the  court  could  not  amend  such  an  undertaking  without 
the  consent  of  the  parties  to  it  The  contrary  was  held  in  Wilson 
T.  AUen,  3  How.  Pr.  3G9.  The  former  decision  was  by  the  Court 
of  Appeals,  the  latter  by  the  Supreme  Court. 

418  Marvin  t.  Marvin,  11  Abb.  Pr.  (N.  8.)  97;  Beach  v.  Southworth, 
6  BarbL  173;  People  v.  Tarbell,  17  How.  Pr.  120. 

414  Hees  V.  SneU,  8  How.  Pr.  185. 

415  Mills  V.  Thursby  (No.  8),  11  How.  Pr.  129;  Tiers  v.  Camahan, 

8  Abb.  Pr.  69;  Kissam  v.  Marshall,  10  id.  424;  Stemhaus  v.  Schmidt. 
6  id.  06. 

416  Babe  v.  Hamilton,  18  Oal.  32;  but  see  Shaw  v.  Randall,  id.  386. 
Where  an  appeUant  in  good  faith  attempts  to  comply  with  an 
order  to  file  an  amended  appeal  bond,  the  court  in  its  discretion 
may  enter  another  order  allowing  &  second  amended  bond.  McKee 
V.  Mining  Co..  8  Col.  392;  see  S  5015,  post. 

417  N.  Y.  Cent.  Ins.  Co.  v.  National  Protec.  Ins.  Co.,  10  How.  Pr. 
344;  Cushman  v.  Martlne,  13  id.  402. 

4iSLangley  v.  Warner,  1  N.  Y.  606;  S.  C,  3  How.  Pr.  363;  Cobb 
T.  Lackey,  6  Duer,  649;  see  N.  Y.  Code  (1877).  S  730. 
4i»  Cal.  Cbde  Civ.  Pro.,  i  941. 
490  Id.;  see  Duncan  v.  Tlmes-Mlrror  Co.,  109  Cal.  602. 
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money^  the  undertaking  must  be  in  double  the  amount  named 
in  the  judgment  or  order.**^  The  amount  due  on  the  judgment 
appealed  from  must  be  distinctly  stated  in  the  undertaking  to 
form  a  groundwork  for  the  necessary  affidavit  of  justification.*** 
An  undertaking  on  appeal  is  not  invalidated  because  the  sum 
mentioned  exceeds  three  hundred  dollars.**^  If  the  judgment 
or  order  appealed  from  direct  the  assignment  or  delivery  of 
documents  or  personal  property^  the  undertaking  shall  be  for 
such  amount  as  the  courts  or  the  judge  thereof,  or  the  county 
judge  may  direct.***  And  it  may  be  for  sufficient  to  provide  for 
the  deterioration  of  the  property.****  Where  the  court  neglects 
to  fix  the  amount  of  the  appeal  bond,  appellant  may  give  bond 
in  a  sufficient  amount.**®  If  the  judgment  or  arder  direct  the 
execution  of  a  conveyance  or  other  instrument,  the  appeal  will 
not  operate  as  a  stay  unless  the  instrument  is  executed  or  do- 
posited  with  the  clerk  to  abide  the  judgment  of  the  appellate 
court.**' 

I  5010.  Coiuiid«ration.  The  stay  of  proceedings  accorded  by 
the  statute  to  the  execution  of  the  undertaking  is  a  sufficient 
consideration.**®  Where  the  undertaking  is  pursuant  to  statute, 
it  need  express  no  consideTation  on  its  face.**®  But  an  under- 
taking not  pursuant  to  statute,  expressing  no  consideration, 
and  not  under  seal,  is  void.*®^ 

S  5011.  D«p<Miit  la  court.  In  all  cases,  a  deposit  in  the  court 
below  of  the  amount  of  the  judgment  appealed  from,  and 
three  hundred  dollars  in  addition,  shall  be  equivalent  to  filing 
the  undertaking;  and  in  all  cases  the  undertaking  or  deposit 
may  be  waived  by  the  written  consent  of  the  respondent.*** 

421  Id.,  §  942;  see  Boob  v.  Hall.  105  Cal.  413;  Duffy  v.  Greenebaum, 
72  Id.  157. 

422  Harris  v.  Bennett,  8  Code  Rep.  23. 

428  ZoUer  V.  McDonald,  23  Cal.  136;  In  re  Bstabrooks,  5  Cow.  27. 
424  Oal.  Code  Civ.  Pro.,  fi  943. 

426  Read  V.  Potter,  11  Abb.  Pr.  413. 
428  Hubble  V.  Renlck,  1  Ohio  St  171. 

427  Cal.  Code  Civ.  Pro.,  |  944. 

428  Dore  V.  Covey,  13  Oal.  502. 

429  Thompson  v.  Blanchard,  3  N.  Y.  335;  Seacord  ▼.  Morgan,  17 
How.  Pr.  394;  and  see  Powers  v.  Chabot,  93  Cal.  266. 

430  Robert  v.  O'Donnell,  10  Abb.  Pt.  454. 
481  Oal.  Code  Civ.  Pro.,  S  948. 


<529     IBOM  BUPEBIOB  COUBT  TO  8UPBEME  GOUBT.      §§  5012-5014 

I  5012.  Delivery.  The  execution  of  the  paper,  delivery  to 
the  clerk,  filing  it  among  the  papers  with  the  affidavit^  and  the 
actual  suspension  of  proceedings,  is  prima  facie  as  sufficient 
proof  of  delivery,  if  delivery  is  essential,  as  if  the  undertaking 
were  sealed.*** 

I  6018.  XzeeptioBi  to  suretltti.  The  advene  party  may  except 
to  the  sufficiency  of  the  sureties  within  thirty  days  after  filing, 
And  the  opposite  party  has  twenty  days  thereafter  to  get  other 
sureties,  or  have  the  same  justified  before  the  judge  before 
whom  the  cause  was  tried  or  before  the  county  clerk.*^  Where 
the  appellant  gave  notice  of  the  justification  on  a  certain  day, 
during  certain  hours  of  the  day,  respondent  has  till  the  last 
hour  specified  in  which  to  appear  and  except.***  The  objection 
that  an  undertaking  to  stay  proceedings  is  insufficient  may  be 
waived.*"^.  So  failing  to  attend  at  the  time  and  place  of  justi- 
fication waives  his  objection,  although  the  sureties  also  fail  to 
attend.*** 

8  5014.  Filing  ondeirtaking.  Such  undertaking  shall  be  filed, 
or  such  deposit  made,  with  the  clerk,  within  five  days  after  the 
notice  of  appeal  is  filed  ;**^  and  the  court  has  no  power  to  extend 
the  time.***    A  failure  to  comply  with  the  statute  will  be  f atal.*^ 

*S2  Dore  v.  Covey.  13  Oal.  502. 

«3  Oal.  Oode  Civ.  Pro.,  §  94a  Failure  of  the  sureties  to  Justify 
when  excepted  to  is  no  ground  for  dismlsBlng  the  appeal,  but  only 
aifects  the  stay  of  execution.    Swasey  v.  Adair,  83  Cal.  136. 

434  Lower  v.  Knox,  10  OaJ.  480. 

486  Halsey  v.  Flint,  15  Abb.  Pr.  368;  and  see  Tfarburton  v.  Ralph. 
9  Wash.  &t  537. 

488  Ballard  v.  Ballard.  18  N.  Y.  491. 

437  Cal.  Code  Civ.  Pro.,  fi  940;  Merced  Mining  Co.  v.  Fremont,  7 
Cal.  132;  Lambert  v.  Moore,  1  Nev.  344;  Peran  v.  Monroe,  id.  484; 
Stratton  v.  Graham,  68  Cal.  168.  And  after  the  time  for  filing  an 
undertalLlng  has  expired,  the  appellant  can  not  withdraw  the  de- 
posit previously  made,  and  in  lieu  thereof  file  an  undertalLlng. 
Mullen  V.  Hunt,  67  Cal.  69;  Wlebold  v.  Rauer,  95  id.  418. 

'?'«  Elliott  V.  Chapman,  15  Oal.  383;  affirmed  in  Shaw  v.  Randall, 
id.  384.  Under  section  1054,  Code  of  Civil  Procedure,  the  time  may 
be  extended  by  the  trial  court,  or  the  Judge  tliereof,  not  exceeding 
thirty  days.    Wadaworth  v.  Wadsworth,  74  Cnl.  104. 

439  6<mlon  V.  Wansey,  19  Cal.  82;  Bellegarde  v.  Bridge  Co..  80  id. 
61;  Perkins  v.  Cooper,  87  id.  241.  So,  in  Utah.  Cook  v.  Railway 
Co.,  7  Utah.  416.  And  Washington.  Savage  v.  Oraham,  14 
Wash.  St  323.  When  service  of  notice  of  appeal  is  by  mail  it 
l8  complete  at  the  time  of  the  deposit  of  a  copy  in  the  post-office. 
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The  proviflions  of  a  statute  in  regard  to  the  time  within:  which 
an  act  is  to  be  done  must  not  be  construed  as  directory  where  a 
consequence  is  attached  to  a  failure  to  comply.**^  The  undertak- 
ing can  not  be  filed  before  the  notice  of  appeal  is  filed  and 
aerved.**^  The  time  of  filing  the  undertaking  relates  back  to 
the  time  of  filing  and  service  of  notice  of  appeal."**^  Parties 
intending  to  take  advantage  of  the  failure  to  file  the  requisite 
undertaking  must  do  so  before  the  case  is  submitted.*** 

I  5015.  Tiling  new  undertaking.  Where^  on  appearance  of 
parties  for  justification,  under  exception  to  sureties,  a  new  un- 
dertaking is  filed  in  the  place  of  the  old  one,  the  appeal  will 
not  be  dismissed  because  the  undertaking  was  not  filed  within 
five  days  after  the  notice  of  appeal.***  No  appeal  can  be  dis- 
missed for  insufficiency  of  the  undertaking  thereon,  if  a  good 
and  sufficient  undertaking,  approved  by  a  justice  of  the  Supreme 
Court,  be  filed  in  the  Supreme  Court  before  the  hearing  upon 
motion  to  dismiss  the  appeal.***^  In  such  case,  on  filing  new  un- 
dertaking in  the  Supreme  Court,  approved  by  one  of  the  jus- 
tices, the  respondent  can  not  require  the  sureties  on  the  new 
undertaking  to  justify.**' 

and  the  undertaking  on  appeal  must  be  filed  within  five  days  after 
such  deposit.  Brown  v.  Green,  65  Cal.  221.  When  the  last  day  for 
filing  the  undertaking  falls  on  Sunday,  an  undertaking  filed  on  the 
day  following  is  in  time.  Jenness  v.  Bowen,  77  Gal.  SIO.  See, 
also,  as  to  time  of  filing  undertaking.  Brown  v.  Hanley,  2  Idaho, 
950;  Pardee  v.  Murray,  4  Mont.  35;  Northern,  etc.,  T.  Oo.  v.  Lowen- 
berg,  11  Oreg.  286:  Odell  v.  Godfrey.  13  id.  469. 

440  Shaw  V.  Randall,  15  Cal.  384;  see  Pierce  v.  Manning,  1  S.  Dak. 
806. 

441  Dooling  T.  Moore,  19  Cal.  81;  Carpenter  v.  Williamson.  24 
id.  609;  85  Am.  Dec.  84;  Little  v.  Jacks,  68  Cal.  343.  Under  Washing- 
ton Appeal  Act  of  1893,  an  appeal  bond  may  be  filed  bef(H*e  the  date 
of  the  taking  of  the  appeal.  Debenture  Co.  v.  Warren,  9  Wash. 
St  312;  see  Dahl  v.  Tlbbals.  5  id.  259;  Cunyan  t.  Russell,  3  id.  665: 
Asher  v.  Sekofsky,  10  id.  379. 

442  Peran  v.  Monroe,  1  Nev.  484. 

448  Cook  V.  Kllnk,  8  Cal.  352;  Bryan  v.  Berry,  id.  130. 

444  Cummins  t.  Scott,  23  Oal.  526. 

445  Cal.  Code  Civ.  Pro.,  H  954;  Moyle  t.  Landers,  78  Cal.  99;  see. 
also,  Coulter  v.  Stark,  7  id.  244;  Cunningham  v.  Hopkins,  8  Id.  34; 
8temhaus  t.  Schmidt,  5  Abb.  Pr.  66;  Dean  v.  Hemphill.  Hempst.  154. 

446  Stevenson  v.  Steinberg.  32  Cal.  373.  Filing  of  new  undertak- 
ing. See  Towle  v.  Bradley.  2  S.  Dak.  472;  WUliams  v.  WUliams. 
19  Col.  19;  Butler  y.  Ashworth.  100  Cal.  334;  Payne  t.  Davis,  2 
Mont  381;  De  Lashmutt  y.  Sellwood,  10  Oreg.  51;  Woodman  y. 
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I  5016.  Vorm.  The  undertaking  may  be  in  one  instrument 
or  several,  at  the  option  of  the  appellant**'  It  ia  not  necessary 
that  an  appeal  bond  conform  in  all  respects  to  the  form  pre- 
scribed  by  statute.***  Noncompliance  with  the  directory  pro- 
visions  of  the  statute  intended  for  the  benefit  of  the  respondent 
does  not  vitiate  the  undertaking.**^  A  noncompliance  with 
essentials  may  invalidate  an  undertaking.***'  The  omission  of 
the  words  "  to  pay  to  "  will  not  invalidate  the  obligation;  if  it 
did,  leave  should  be  granted  to  file  a  good  bond.**^  An  under- 
taking given  in  the  form  of  a  penal  bond,  providing  it  substan- 
tially conform  to  all  the  conditions  above  imposed,  is  good.**^^ 
Where  an  instrument  purporting  to  be  a  bond  on  appeal  contains 
words  of  obligation,  and  has  a  scroll  opposite  the  name  of  one  of 
the  two  signers  who  contemporaneously  verify  the  instrument 
as  their  bond,  it  is  the  bond  of  both.**®.  The  names  and  resi- 
dence of  the  sureties  need  not  appear  in  the  body  of  the  paper.*** 
Residence  of  sureties  and  their  occupation,  and  that  the  penalty 
must  be  double  the  amount  of  the  judgment,  are  directory  pro- 
visions.*** 

•  • 

I  5017.  Form  and  sufElclency.  Where  there  are  two  orders, 
but  the  substance  of  one  is  contained  in  the  other,  so  that  two 
orders  were  not  necessary,  only  one  appeal  and  one  bond  are 

Calkins,  12  Mont.  456.  Appeals  taken  from  two  distinct  orders  are 
each  ineffectual  and  will  be  dismissed,  when  only  one  undertaking 
•  on  appeal  is  filed,  which  fails  to  designate  to  which  of  the  appeals 
it  was  intended  to  apply,  and,  in  such  case,  the .  appellant  is  not 
authorized  to  file  new  undertakings.  Home,  etc..  Associates  v.  Wil- 
kins,  71  Cal.  626. 

447  Cal.  Code  Civ.  Pro.,  fi  947;  Englund  v.  Lewis,  25  Cal.  365. 

44S  Foster  v.  Foster,  7  Paige  Ch.  48. 

449Dore  V.  Covey,  13  Cal.  502. 

460  Chemung  Canal  Bank  v.  Judson,  10  How.  Pr.  133.. 

4B1  Billings  V.  Roadhouse,  5  Cal.  71. 

4S2Conklln  v.  Dutcher,  5  How.  Pr.  386.  Where  an  Instrnment 
with  8ufl9clent  sureties  and  properly  conditioned  has  been  given  as 
an  appeal  bond,  but  Instead  of  being  In  the  form  of  a  bond  is  In 
the  form  of  an  undertaking,  it  will,  under  the  statute  requiring 
courts  to  look  at  substance  rather  than  form,  be  upheld  as  snffl* 
dent    Wilson  v.  MorreU,  5  Wash.  St.  654. 

463.Canfield  v.  Bates,  13  Cal.  606. 

404  Dore  v.  Covey,  13  Cal.  502;  and  see  Brown  v.  Jessup,  19  Oreg. 
288.  That  they  are  usually  stated,  see  Beach  v.  Southwcnrth,  6  Barb. 
173;  Blood  v.  Wilder,  6  How.  Pr.  446. 

406  Dobbins  v.  Dollarhide,  15  Cal.  375;  Dore  v.  Covey,  13  id.  602. 
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iieceflsary.^*^  If  an  appeal  be  taken  from  two  separate  (M^efs, 
two  separate  securities  must  be  given.*^^  But  where  a  judgment 
is  single,  only  one  undertaking  will  be  requisite,  though  it 
directs  the  payment  of  different  sums  to  different  defendants.*** 
If  the  respondents  have  a  distinct  interest  in  the  decree^  a  bond 
should  be  given  to  each;  but  if  their  interests  be  joints  one  bond 
is  sufficient.*^  If  an  instrument  executed  and  deposited  with 
the  clerk,  as  required  by  section  351  of  the  California  Code  of 
Civil  Procedure,*^ -be  lost  or  destroyed  pending  the  appeal,  the 
appellant,  if  unsuccessful,  will  be  bound  to  execute  another.*** 
After  an  appeal  which  is  a  nullity,  the  party  may,  if  the  time 
has  not  expired,  disregard  such  appeal  and  prosecute  another.*** 
'^  That  the  appellant  will  pay  all  costs  and  damages  which  may 
be  awarded  against  him  on  the  appeal,  and  also  all  the  rents 
and  profits  of  the  premises  in  controversy  during  the  pendency 
of  the  appeal,  not  exceeding  six  hundred  dollars,"  is  a  sufficient 
undertaking  under  this  section.**^  A  bond  running  "to  the 
respondent,  if  living,  and  if  not  living,  then  to  his  executors," 
is  not  a  bond  to  the  adverse  party,  and  will  not  sustain  an  ap- 
peal.**^ An  undertaking  on  an  appeal  is  an  independent  con- 
tract on  the  part  of  the  sureties,  in  which  it  is  not  necessary 
that  the  appellant  should  unite.**  Where  a  bond  was  executed 
by  a  surety,  and  rejected  by  the  justice,  and  afterwards,  without 
the  knowledge  of  the  obligor,  the  name  of  another  was  inter- 
lined as  an  obligor,  who  executed  the  bond,  it  was  held  that  it 
was  void  as  to  the  first  obligor.*** 

i  6017a.  The  same  ^  continued.  Where  there  are  several  ap- 
peals in  the  same  transcript  it  is  the  general  rule  that  there 
should  be  an  undertaking  on  appeal  for  each  order  or  judgment 
appealed  from,  and  each  appeal  should  be  cited  in  the  under- 

4MGrej2rory  v.  Dodge.  3  Paige  Ch.  90. 

«7  Schermerhom  v.  Anderson,  1  N.  Y.  430. 

468  Smith  V.  Lynes,  2  N.  Y.  569;  &.  O..  4  How.  Pr.  209. 

489  Thompson  T.  Ellsworth,  1  Barb.  Oh.  024. 

460  N.  Y.  Code,  |  337. 

461  Worrall  v.  Munn.  17  N.  Y.  475. 

462KelBey  y.  Campbell,  38  Barb.  238;  Kirby  ▼.  OoOlns,  5  Waflh. 
St.  682. 

468  zoller  V.  McDonald,  23  Cal.  136. 

464  Anderson  v.  Anderson,  20  Wend.  586. 

.  466  Curtis  V.  Richards,  9  Cal.  33;  Tlssot  v.  Darling,  id.  278. 

466  O'Neale  v.  Long,  4  Cranch,  60;  and  see  Martin  v.  Thomas,  24 
How.  (U.  S.)  315. 
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taking.^^  If  but  one  undertaking  is  filed  on  distinct  appeals^ 
without  special  reference  to  either  matter  appealed  from,  it  i& 
Toid^  and  the  appellant  is  not  authorized  to  file  a  new  undertak- 
ing so  as  to  preclude  dismissal.^^  If  a  single  undertaking  is 
given^  and  refers  to  only  one  of  the  orders  appealed  from,  or  to 
the  judgment  alone,  the  appellate  court  \nll  have  jurisdiction  of 
only  the  matter  so  referred  to  in  the  undertaking,  and  the  other 
appeals  will  be  dismissed.^^  One  undertaking  on  appeal  is,  how- 
ever, sufficient,  where  there  is  in  the  same  notice  and  transcript 
an  appeal  from  a  judgment  with  an  appeal  from  an  order  deny- 
ing a  new  trial,  and  the  undertaking  is  in  terms  applicallo  to 
both  appeals.*^®  But  an  undertaking  in  such  case  which  recites 
that  it  is  given  "  on  such  appeal "  is  void  for  uncertainty,  and 
both  appeals  will  be  dismissed.^^^  An  undertaking  on  appeal  is 
sufficient,  although  incorrectly  reciting  the  date  of  the  order 
appealed  from,  if  there  is  but  one  order  and  one  appeal,  and  the 
undertaking  iil  all  other  respects  correctly  describes  thcm."*"^  On 
an  appeal  from  a  judgment  awarding  an  injunction  and  for  costs 
and  damages,  an  undertaking  in  the  form  of  and  purporting  to  be 
an  undertaking  to  stay  execution,  will  not  be  considered  as  the 
undertaking  on  appeal  required  by  the  California  statute.*^* 

4«TWebb  V.  Treecony,  76  Oal.  621;  also,  to  same  effect,  Centcr- 
vlUe.  etc..  Co.  v.  Bachtold,  100  Id.  Ill;  Sharon  v.  Sharon,  68  id.  328; 
McOormlck  v.  Belvln»  96  id.  182;  Ck>rcoran  v.  Desmond,  71  td.  100; 
Pactfic  Paving  Co.  v.  Bolton,  89  id.  154. 

4«8Home,  etc.,  Assoc,  v.  WiUcins,  71  Cal.  626;  McOormlck  v.  Bel- 
vin.  06  id.  182. 

4«»Crew  V.  DlUer,  80  Oal.  154;  Schurtz  v.  Romer,  81  id.  244; 
Bernlaud  v.  Beecher,  74  id.  617;  OentervIUe,  etc..  Co.  v.  Bachtold, 
100  Id.  Ill;  Wood  v.  Pendola.  77  Id.  82;  Sebree  v.  Smith,  2  Idaho, 
327;  see  Bdgecomb  v.  His  Oreditore,  19  Nev.  149. 

470  Williams  v.  Dennlson,  86  Cal.  430;  OenterviUe,  etc..  Co.  v.  Bach- 
told, 109  id.  Ill;  Chester  v.  Balcersfleld,  etc.,  Assoc.,  64  Id.  42; 
Webb  V.  lYeacony,  76  id.  621;  Watklns  v.  Morris,  14  Mont.  354;  and 
see  Winter  v.  McMillan,  87  Cai.  256. 

4T1  Motherwell  v.  Taylor,  2  Idaho,  139;  Eddy  v.  Van  Nees,  Id. 
r.3;  see  Fami  v.  Youell.  95  Cal.  442. 

47a  Dyer  v.  Bradley.  88  Cal.  690;  Swasey  v.  Adair,  83  id.  136.  So. 
where  there  is  a  mistaken  indorsement  of  the  title  of  the  case  in 
which  the  undertaking  is  given.    Herrlich  v.  McDonald,  72  Cal.  579. 

478  Duffy  V.  Greenebaum,  72  Oal.  157.  Under  Washington  practice, 
a  supersedeas  bond  on  appeal  is  sufficient  withoxit  the  giving  of  an 
appeal  bond.  State  v.  Seavey,  7  Wash.  St.  562;  Ewing  v.  Van 
Wagenen,  6  Wash.  St.  39.  luKtanoe  of  insufficient  undertaking  on 
appeal.    See  Frevert  v.  Swift  19  Nev.  400. 
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i  5018.  Justification  of  siiretiM.  The  adverse  party  may  ex- 
cept to  the  sufficiency  of  the  sureties  at  any  time  within  thirty 
days  after  the  filing  of  such  undertaking;  and  unless  they  or 
other  sureties,  within  twenty  days  after  the  appellant  has  been 
served  with  notice  of  such  exception,  justify  before  a  judge  of 
the  court  below,  a  county  judge,  or  county  clerk,  upon  five 
days'  notice  to  the  respondent  of  the  time  and  place  of  justifii-a- 
tion,  execution  of  the  judgment,  order,  or  decree  appealed  from 
is  no  longer  stayed.*^*  The  time  has  been  held  to  run  from  the 
filing  of  the  undertaking,  and  not  from  the  service  of  copy  of 
undertaking  and  notice  of  appeal.*^^  Where,  after  notice  of  ex- 
ception, the  time  for  justification  was  extended,  the  failure  of 
the  sureties  to  justify  within  five  days  after  notice  of  exception 
renders  the  appeal  a  nullity;  that  the  statute  upon  this  is  per- 
emptory, and  the  court  had  no  power  to  extend  the  time.*^®  And 
it  is  error  in  the  judge  to  make  an  order  of  supersedeas  staying 
the  execution.*^''  And  where  judgment  is  for  niore  than  three 
thousand  dollars,  several  persons  may  act  as  sureties,  and  justify 
severally  in  the  amount  specified  in  the  undertaking  as  that  for 
which  either  becomes  responsible.*™ 

S  6019.  Juatiflcation,  affidavit  of.  Every  undertaking  must 
be  accompanied  by  the  affidavits  of  the  sureties  that  each  of  them 
is  a  resident  and  householder  or  freeholder  within  the  state, 
and  are  each  worth  the  sum  specified  in  the  undertaking,  over 
and  above  all  their  just  debts  and  liabihties,  exclusive  of  prop- 
erty exempt  from  execution.*™ 

474  Oal.  CJode  Civ.  Pro.,  fi  948;  see  Boyer  v.  Superior  Court,  110  CJal. 
401;  Bank  of  Escondido  v.  Superior  Court,  106  id.  43.  Tlie  failure 
of  the  sureties  to  justify  when  excepted  to  Is  no  ground  for  dis- 
missing the  appeal,  but  only  affects  the  stay  of  execution.  Swasey 
V.  Adair,  83  Cal.  136;  Wlttram  v.  Crommelln,  72  id.  89;  see  fi  5015, 
ante. 

475  Webster  v.  Stephens,  3  Abb.  Pr.  227;  see  Chemin  v.  East  Port- 
land, 19  Oreg.  512. 

47eRoush  V.  Van  Hagen,  17  Oal.  121;  Lower  v.  Knox,  10  id.  480; 
Chamberlain  v.  Dempsey,  13  Abb.  Pr.  421;  S.  C,  22  How.  Pr.  356; 
Kelsey  v.  Campbell.  14  Abb.  Pr.  368;  S.  C,  38  Barb.  238. 

477  Mokelumne  Hill  Co.  v.  Woodbury.  10  Cal.  188. 

478  CaJ.  Code  Civ.  Pro.,  §  1057:  see,  also.  Id.,  §  942. 

479  Id.,  §  1087.  When  no  exception  Is  taken  in  the  trial  court  to 
the  affidavit  of  sureties  upon  an  appeal  bond,  the  defect  is  thereby 
waived,  and  can  not  be  raised  in  the  appellate  court  McBachern 
V.  Brackett,  8  Wash.  St.  652, 
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i  50dO.  Liability  of  suretiM.  An  appeal  bond  will  be  so  con- 
st nied  afi  to  carry  out  the  obvious  intention  of  the  parties.*®*^ 
In  f.n  action  upon  a  bond  or  written  undertaking  there  can  be 
no  constructive  parties  jointly  liable  with  proper  obligors.***^  An 
appeal  bond  signed  by  a  firm  as  sureties  on  appeal  renders  only 
llie  partner  who  signed  the  firm's  name  liable,  unless  the  otlior 
partner  assented.'***  A  right  of  action  on  an  undertaking  exe- 
ciited  to  stay  a  writ  of  restitution  pending  an  appeal  from  a 
judgment  in  ejectment  accrues  upon  the  affirmance  of  the  judg- 
ment, though  the  liability  of  the  obligors  may  continue  until 
the  applicants  deliver  possession  of  the  premises  recovered.*** 
The  liability  of  the  sureties  can  not  be  greater  than  that  of  the 
principal.^**  In  New  York  it  has  been  held  that  the  undertaking 
only  extends  to  the  case  of  an  affirmance  of  the  judgment,  and 
the  bureties  are  not  liable  on  the  dismissal  of  an  appeal.**^  liut 
otliorwise  if  the  dismissal  be  from  mere  neglect  to  prosecute  the 
appeal.*^  But  now  sureties  are  liable  in  all  cases  of  dismissal."*'*^ 
Affirmance  means  an  affirmance  by  any  tribunal  having  cogni- 
zance of  the  cause.**®  The  sureties  upon  a  joint  undertaking  are 
liable,  if  the  judgment  is  affirmed  against  one.*** 

I  5020a.  The  same  —  continued.  In  attacking  the  sufficiency 
of  an  appeal  bond,  merely  a  prima  facie  showing  on  the  part 
of  the  respondent  will  cast  the  burden  of  showing  the  responsi- 
bility of  sureties  upon  the  appellant.**®  The  justification  of 
the  sureties,  by  their  oath  attached  to  the  appeal  bond,  estab- 
lishes a  prima  facie  justification,  which  is  sufficient,  unless  over- 
come at  the  instance  of  the  party  excepting  and  by  the 
examination  of  the  sureties  by  him.***     Where  a  bond  on  appeal 

*«o  Swain  V.  Graves.  8  Cal.  549;  and  see,  as  to  construction  of  ap- 
peal bond.  McCallion  v.  Snvlnjrs,  etc..  Soc.,  83  Cal.  571. 

^1  Llndsey  v.  Flint.  4  Cal.  88. 

482  Charman  v.  Mclean.  1  Oreg.  339. 

-««  De  ORStro  v.  Clarke,  29  Cal.  11. 

4M  Whitney  v.  Allen,  21  Cal.  233;  Sharon  t.  Sharon,  &i  id.  433. 

4W  Watson  V.  Husson,  1  Duer,  242;  Drummond  v.  Husson,  14  N. 
Y.  60;  Mills  v.  Forbes  (No.  12),  12  How.  Pr.  446. 

4MKarth  y.  Light.  15  Cal.  327;  Chamberlain  t.  Reed.  16  id.  207; 
CSiase  v.  Beraud.  29  id.  138i 

487  See  Oal.  Code  Civ.  Pro.,  |  942. 

488  Gardner  r.  Barney,  24  How.  Pr.  467. 

489  Id. 

480  Klrby  ▼.  Collins,  5  Wash.  St.  682. 

481  Bank  of  Escondldo  v.  Superior  Court.  106  Cal.  43. 
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has  no  validity  as  a  statutory  bond,  a  motion  for  a  judgment 
thereon  against  the  sureties  should  be  denied,  even  if  shown  to 
be  supported  by  a  consideration,  and  to  be  good  as  a  common- 
law  bond.**"  The  obligation  of  the  sureties  upon  an  under- 
taking to  stay  execution  pending  an  appeal  to  pay  the  judgment 
in  case  of  the  default  of  the  defendant  is  absolute,  and  continues 
until  the  judgment  is  actually  paid.**^ 

S  60dl.  Money  Judgment.  The  undertaMng,  to  operate  as  a 
stay  of  execution,  must  be  in  double  the  amount  of  the  judg- 
ment. The  conditions  of  the  undertaking  are,  that  if  the 
judgment  or  order  appealed  from,  or  any  part  thereof,  be 
afhrmed,  or  the  appeal  be  dismissed,  the  appellant  will  pay  the 
amount  directed  to  be  paid  by  the  judgment  or  order,  or  the 
part  of  such  amount  as  to  which  the  judgment  or  order  is 
affirmed,  if  affirmed  only  in  part,  and  all  damages  and  costs 
which  may  be  awarded  against  the  appellant  upon  the  appeal, 
and  that  if  the  appellant  does  not  make  such  payment  in  thirty 
days  after  filing  the  remittitur  of  the  Supreme  Court,  judgment 
may  be  rendered  against  the  sureties  upon  motion  of  the  re- 
spondents.*®* When  the  judgment  or  order  appealed  from  i& 
made  payable  in  a  specified  kind  of  money  or  currency,  the  un- 
dertaking required  by  this  section  shall  be  drawn  and  made 
payable  in  the  same  kind  of  money  or  currency  specified  in  such 
judgment.*^ 

I  6082.  Remedy  on  defective  undertaking.  An  appeal  will 
not  be  dismissed  on  the  ground  of  insufficiency  in  the  justifica- 

«2  Powers  V.  Ohabot,  93  Val.  266;  Central  Lumber,  etc.,  Oo.  v. 
Center,  107  Id.  193. 

4©8  Hitchcock  V.  Caruthers,  100  Cal.  100;  and  see  Pleper  v.  Peers, 
98  id.  42.  See,  generally,  as  to  liability  of  sureties  on  appeal  bcHids, 
Cline  V.  Mitchell,  1  Wash.  St  24;  BeUingham  Bay  Nat  Bank  v. 
Central  Hotel  Co.,  4  id.  643;  Orr  v.  Hopkins,  3  N.  Mex.  142:  Osbom 
T.  Rogers,  9  N.  Y.  Supp.  736.  Complaint  in  action  on  appeal  bond. 
See  Moffat  v.  Green  wait,  90  OaJ.  368;  Pleper  v.  Peers,  98  id.  42: 
Heshion  v.  Scott  94  Ind.  670;  Scott  v.  Merchant,  88  id.  349;  Pierce 
V.  Banta.  9  Ind.  App.  376;  §  1471.  ante.  Entry  of  .Indcrn^pnt  Pi?ain»5t 
sureties  on  undertakings  on  appeal.  Mowry  v.  Henry,  86  Cal.  471; 
Mereditii  v.  Mining  Assoc,  60  id.  677;  Hansen  v.  Martin,  63  Id.  282; 
Hitchcock  V.  Canitliers,  100  id.  100. 

4M  Cal.  Code  Civ.  Pro.,  §  942;  see  Hitchcock  v.  Caruthers,  100  Cal. 
100;  McCallion  v.  Hibemia,  etc.,  Soc.,  98  id.  442;  Pleper  v.  Peers^ 
9.S  id.  42:  «  4845.  ante. 

405  Cal.  Code  Civ.  Pro.,  §  942. 
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tion  of  the  sureties,  where  the  undertaking  was  both,  to  render 
the  appeal  effectual  and  to  stay  execution,  and  the  justiiication 
was  sufficient  for  the  former  purpose.  Respondent's  remedy  is 
by  motion  in  the  court  below  for  leave  to  proceed  on  the  judg- 
ment*®^ 

i  5023.  Setting  aside  undertaking.  If  an  undertaking  is  de- 
fective on  an  appeal  from  judgment  of  sale  in  foreclosure,  the 
plaintiff  should  move  to  set  it  aside;  otherwise,  if  he  proceed 
to  sell  the  premises  under  the  judgment,  the  sale  must  be 
vacated."*®^  Where  the  undertaking  substantially  conf onns  with 
the  requirements  of  the  statute,  defects  will  be  disregarded,  if 
not  objected  to  by  motion  to  set  it  aside.'**® 

I  5084.  irndertaking  to  effect  stay.  Whenever  an  undertak- 
ing has  been  duly  given  and  perfected,  it  suspends  all  i'urther 
proceedings  upon  the  judgment  appealed  from,  or  upon  the 
matter  embraced  therein,  but  as  regards  other  matter,  the  power 
to  proceed  is  not  affected.**®  Unless  an  undertaking  be  given, 
the  mere  execution  and  deposit  of  the  instrument  with  the 
clerk  will  be  ineffectual,  and  will  procure  no  stay.*^  When 
given,  such  an  undertaking  only  stays  future,  and  does  not  affect 
the  validity  of  any  past,  proceedings.  Thus,  where  given  after 
levy,  it  does  not  operate  to  discharge  a  lien  already  affected,  but 
only  suspends  its  enforcement.^^  Such  stay  is  inchoate  upon 
giving  the  undertaking,  but  defeasible  in  case  sureties  fail  to 
justify  if  excepted  to.*^  When  judgment  directs  a  sale  to 
satisfy  a  lien  other  than  a  mortgage  lien,  the  undertaking  need 
not  provide  for  payment  of  any  deficiency  which  the  judgment 
may  direct  to  be  paid.*'^^  In  other  cases,  if  there  is  a  pro- 
vision for  the  payment  of  a  deficiency,  the  undertaking^  must 

4M  Dobbins  v.  Dollarhlde,  15  Cal.  374;  Mokelumne  HUl  Co.  v. 
Woodbury,  10  id.  185. 

^•^Parfltt  V.  Warner,  13  Abb.  Tr.  471;  see  Johnson  v.  King,  91 
GaL307. 

488  Parfltt  V.  Warner,  13  Abb.  Pr.  471. 

4«>Onrtl8  V.  Stillwell,  32  Barb.  354;  Welch  v.  Oook.  7  How.  Pr. 
282;  Bee  Trustees  of  Penn  Yan  v.  Forbes,  8  id.  285. 

BOO  Waring  v.  Ayres,  12  Abb.  Pr.  112. 

*^i  In  re  Berry,  26  Barb.  55;  Cook  v.  Dlckerson,  1  Duer,  679;  Rath- 
bone  V.  Morris,  9  Abb.  Pr.  213;  Waring  v.  Ayres,  12  id.  112;  Strieker 
V.  Wakeman,  13  id.  85;  but  see  Cal.  Code  Oiv.  Pro..  §§  671,  916. 

6oa  Thompson  v.  Blanchard,  2  N.  Y.  661;  4  How.  Pr.  210. 

B08  Bnglund  v.  Lewis,  25  Cal.  337. 
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provide  for  such  deficiency.*^  And  if  the  undertaking  is  given 
only  lor  costti  and  double  the  amount  of  the  personal  judgment, 
an  execution  for  the  sale  of  the  property  under  the  lien  is  not 
stayed;****  nor  will,  in  such  case,  a  bond  for  costs  stay  the  pro- 
ceedings.*^ 

S  5025.  Who  exempt  from  undertaking.  No  bond,  ii^Titten 
undertaking,  or  security  can  be  required  of  the  state  or  the 
people  thereof,  or  any  oflScer  thereof,  or  of  any  county,  city  or 
town.*^^ 

S  5025a.  Appeal  bond — miscellaneoua.  An  appeal  is  not 
taken,  or  perfected,  until  the  appeal  bond  is  filed.*"*  Where  no 
bond  is  given  by  the  appellant  upon  appeal,  the  appellate  court 
is  without  jurisdiction,  and  the  appeal  will  be  dismissed.**^  To 
warrant  the  execution  of  an  appeal  bond  by  an  attorney  in  fact, 
authority  therefor,  of  equal  extent  with  the  bond,  is  necessary, 
and  should  accompany  the  bond,  and  when  the  authority  of 
the  agent  is  challenged  by  motion  to  dismiss  the  appeal,  it 
should  be  prodnced.*^^^  Where  a  statute  requires  that  the  sure- 
ties upon  an  appeal  bond  shall  be  approved  by  the  court,  it  is 
competent  for  the  obligee  to  waive  such  approval,  and  if  the 
waiver  clearly  appear  the  instrument  is  binding  upon  the  sure- 
ties, though  not  formally  approved.*^^*  The  fact  that  an  appeal 
has  been  dismissed  upon  the  appellant's  motion  will  not  bar  a 
second  appeal,  if  taken  in  time,  when  the  only  defect  in  the 

ro4  Englund  v.  Lewis,  25  Cal.  337. 

f^  Id. ;  see  StaiTord  v.  Union  Bank  okf  Louisiana,  16  How.  (U.  8.) 
135. 
008  Orchard  v.  Hugrhes,  1  Wall.  73. 

607  Cal.  Code  Civ.  Pro..  |  1068;  see,  also,  Eelley  v.  Kitsap  Oo..  5 
Wash.  St.  521;  Elma  v.  Carney,  4  id.  418;  Holmes  v.  City  of  Mattoon, 
111  111.  27;  53  Am.  Rep.  602;  Scheerer  v.  Edgar,  67  Cal.  377;  Von 
Schmidt  V.  Wldber.  90  Id.  511.     In  Colorado,  where  an  appeal  Is 

'  tnken  by  the  board  of  county  commissioners  in  an  action  against 
thom.  the  appeal  bond  must  be  executed  in  tlie  name  of  the  board, 
and  not  by  the  members  individually.  Commissioners,  etc.  v.  King, 
9  Col.  542. 

608  Webber  v.  Brieger,  1  Cbl,  App.  92;  Hunt  v.  Arkell,  13  Col.  543; 
see  5  4904,  ante. 

609  Smithson  v.  Woodin,  13  Wash.  SL  709;  Bokien  v.  State,  14  Id. 
401. 

610  Schofleld  t.  Felt,  10  Ool.  146. 

511  Irwin  V.  Crook,  17  Col.  16;  and  see  Ester  v.  Acklemeyer,  81 
Ind.  163. 
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first  appeal  was  the  failure  to>  file  a  bond  within  the  prescribed 
time.^^^  Parties  joining  in  an  appeal  subsequent  to  the  orig- 
inal notice,  as  permitted  under  the  laws  of  Washington,  must 
file  an  appeal  bond  in  addition  to  that  filed  by  the  parties  first 
appealing.*^^*  Although  the  filing  of  a  notice  and  undertaking 
on  appeal  stays  the  proceedings  of  the  trial  court  upon  the  judg- 
ment or  order  appealed  from,  it  does  not  divest  the  court  of 
power  to  settle  and  certify  such  statements  as  are  required  to 
present  matters  of  law  or  fact  to  the  appellate  court.**^* 

012  Tacoma  Lumber,  etc.,  Go.  v.  Wolff,  5  Wash.  St  264;  see  |  4903, 
ante. 

018  stans  ▼.  Baltey.  9  Wash.  St  115. 

Bii  Mercantile  Oo.  v.  Fussey,  13  Mont  401;  The  Latona  r.  Mo- 
Allep,  8  Wash.  Ter.  332;  Flynn  v.  Cottle,  47  Gal.  52a 


CHAPTER  III. 

STATEMENT    ON    APPEAL. 

I  6026.  In  generaL    To  what  extent  the  Calif  oniia  Code  of 

Civil  Procedure  haa  changed  the  practice  relating  to  appeals  has- 
not  yet  been  fully  adjudicated.  It  is  believed,  however,  that 
there  haa  been  no  substantial  change.  Under  section  388  of  the 
CaJifomia  Practice  Act,  the  party  wishing  to  appeal  prepared  a 
"  statement,"  stating  therein,  specifically,  the  errors  o,r  grounds 
upon  which  he  intended  to  rely  upon  the  appeal,  and  inserting 
so  much  of  the  evidence  as  might  be  necesBary  to  explain  the 
particular  errors  or  grounds  specified.  By  another  section  it 
was  provided  that  an  exception  when  not  delivered  in  writing, 
or  written  down  by  the  clerk,  might  be  entered  in  the  judge's 
minutes  and  afterwards  settled  in  a  statement  of  the  case.^  If 
exceptions  were  reduced  to  writing,  settled  and  allowed  by  the 
judge  during  the  trial  and  before  judgment,  they  became  part 
of  the  judgment-roll  without  further  action  by  the  court  or 
party;  otherwise  the  party  was  allowed  twenty  days  to  pre^pare 
his  statement.  The  Code  of  Civil  Procedure  does  not  in  terms 
provide  for  a  statement  on  appeal,  except  where^  a  statement  has 
been  made  under  a  motion  for  new  trial,  in  which  case  such 
statement  ''may  be  used  on  appeal  from  a  final  judgment 
equally  as  upon  appeal  from  the  order  granting  or  refusing  a 
new  trial."*  But  though  the  Code  of  Civil  Procedure  does  not 
provide  for  a  "  statement"  on  appeal,  such  as  was  authorized  hy 
section  338  of  the  Practice  Act,  the  same  thing  in  substaoice 
18  accomplished  by  a  "  bill  of  exceptiona,"  prepared  and  settled 
,  in  a  similar  manner.'  A  bill  of  exceptions  to  any  decision  may 
the  presented  to  the  court  or  judge  for  settlement  at  the  time 
I  when  the  deoipion  is  made,  and  when  settled  and  signed  by  the 

1  Cal.  Code  Civ.  Pro.,  8  189. 

3  Id.,  9  950. 

s  See  Id.,  §  650.  There  is  no  difference  between  a  statement  and 
bill  of  exceptions  in  form  or  substance,  except  that  the  former 
follows  a  notice  of  motion  for  a  new  trial.  People  v.  Onaxe,  60  OaL 
279;  Schiiltz  v.  Keeler,  2  Idaho,  305;  see  §  4898,  ante. 
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judge,  lA  filed  by  the  clerk.^  Such  bill  of  exceptions  becomes 
part  of  the  judgment-roll^  which  is  made  up  by  the  clerk  imme^ 
diately  after  entering  judgment.^  Where  the  bill  of  exceptions 
ie  settled  after  judgment,  it  is  filed  with  the  clerk;  but  there  is 
no  provision  making  it  a  part  of  the  record  or  judgmentrroll. 
Such  bill  of  exceptions,  however,  must  be  furnished  to  the  Su- 
preme Court  by  the  appellant,  if  he  relies  upon  it,  together  with 
his  notice  of  appeal  and  a  copy  of  the  judgment-roll.®  While 
this  does  not  make  it  a  part  of  the  judgment-roll,  and,  therefore, 
not  a  part  of  the  record  in  the  court  below,  it  becomes  a  part  of 
the  record  on  appeal  from  the  judgment.^  As  a  statement  on 
appeal  and  a  bill  of  exceptions  settled  perform  the  same  ojffiee 
in  an  appeal  from  a  judgment,  differing  only  in  name  and  par- 
tially in  form,  and  the  former  being  perhaps  still  admissible;, 
the  decisions  under  the  former  practice  act  are  still  yaluable, 
and  in  most  respects  applicable.^ 

The  office  of  the  statement  is  to  bring  into  the  record  orders 
and  rulings,  with  facts  necessary  to  explain  them,  which  are 
made  in  all  stages  of  the  proceedings,  as  well  as  during  the 
progress  of  the  trial,  and  not  contained  in  the  judgment-roll.* 
And  questions  not  arising  on  the  judgment-roll  are  thus  pre- 
sented.^^ But  if  an  appeal  is  taken  from  the  judgment-roll 
alone,  no  statement  of  grounds  nor  errors  need  be  assigned,  nor 
be  contained  in  the  transcript.^^  The  case  regularly  settled  and 
filed,  and  made  part  of  the  papers  presented  to  the  court,  is  in- 
dispensable.** Nonappealable  orders  can  be  reviewed  only  by 
means  of  a  statement  on  appeal  from  the  final  jud^nnent.*' 
Where,  on  appeal  from  an  order  subsequent  to  final  judgment, 

4  Cal.  Code  Civ.  Pro..  $  649. 

B  Td.,  I  670,  as  amended  by  act  of  1895. 

•  Id.,  i  950. 

T  Oaldwoll  V.  Parks,  47  Cal.  640;  Berry  v.  S.  F.  &  N.  P.  R.  Co.,  47 
id.  643. 
8  See  Wetherbee  v.  Carroll,  33  Oal.  549;  Cal.  Code  Civ.  Pro.,  i  650. 

•  Abbott  V.  Douglass,  28  Cal.  299;  De  Johnson  v.  Sepulbeda,  5  id. 
149;  Harper  v.  Minor,  27  Id.  107. 

10  Wetherbee  v.  Carroll,  33  Cal.  549. 

11  Solomon  v.  Reese,  34  Oal.  28;  Jones  v.  City  of  Petaluma,  30  id. 
230;  89  Am.  Dec.  88.  On  an  appeal  from  a  Judgment,  the  judg- 
ment-roU  alone  is  broaght  before  the  appellate  court  Claric  v. 
Baker,  6  Mont  153. 

laOcmoUy  v.  Conolly,  16  How.  Pr.  224:  Broward  v.  State,  9  Pla. 
422. 
13  Gates  V.  Walker,  35  Cal.  289;  see  fi  5087.  ffost. 
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objections  to  the  coQBideration  of  certain  affidavits  contained 
in  the  record  were  not  taiken  as  required  by  rule  13  of  tne 
Supreme  Court,  such  objections  will  be  deemed  waived;  but  the 
rule  is  otherwise  in  respect  to  the  subject>matter  of  a  statement 
on  appeal  contained  in  such  record,  where  no  statement  em- 
bodying the  same,  duly  settled,  certified,  'or  agreed  to,  as  re- 
quired by  law,  existed  in  the  court  below.**  The  allegation  of 
the  omission  of  the  judge  to  settle  a  statement  which  was  sub- 
mitted to  him  can  not  be  taken  as  a  substitute  for  a  statement.**" 
To  review  the  final  decision  of  a  referee,  a  case  must  be  made 
containing  the  facts  found  by  the  referee,  his  conclusions  of  law 
thereon,  and  the  exceptions  of  the  party  who  appeals.*®  A  case 
should  present  with  legal  and  logical  precision  the  questions 
which  are  to  be  examined,  and  should  contain  nothing  else.*' 
The  questions  of  law  and  fact  raised  must  be  distinctly  set  forth, 
accompanied  with  only  so  much  evidence  as  may  be  necessary 
to  show  their  pertinency  and  materiality;  and  when  such  state- 
ment or  bill  of  exceptions  is  settled,  it  will  be  presumed  that  it 
contains  all  the  evidence  given  in  the  cause  which  was  neces- 
sary to  be  stated  in  order  to  explain  the  points  specified,  and 
that  it  would  not  have  presented  a  different  case,  in  respect  to 
the  specified  points,  had  it  contained  also  the  omitted  evidence.*' 
Where  a  judgment  on  trial  by  the  court  comes  up  for  re- 
view without  any  finding  of  facts,  nothing  can  be  presumed 
against  the  correctness  of  the  judge's  decision.*^  The  appel- 
late court  can  not  look  beyond  the  findings  of  fact  contained 
in  the  case,  in  order  to  draw  any  inference  of  fact  bearing  on 

14  Wetherbee  v.  CarroU,  33  Oal.  549;  Rogers  v.  Parish.  35  id.  127. 
16  Hoadley  v.  Crow,  22  Cal.  265. 

16  Johnson  v.  Whitlock,  13  N.  Y.  344;  Westcott  v.  Thompson.  16 
N.  Y.  613;  see  Bash  v.  Mining  Oo..  7  Wash.  St  122. 

17  Blssel  V.  Hamlin,  20  N.  Y.  519. 

18  Abbey  Homestead  Association  v.  WiUard,  48  Cal.  619;  see,  also. 
People  v.  Armstrong,  44  id.  327;  Bush  v.  Taylor,  45  id.  112;  Ferrer 
V.  Home  M.  I.  Co.,  47  id.  427.  Necessity  and  sufficiency  of  state- 
ment on  appeal.  See  Pnget  Sound  Iron  Oa.  v.  Worthington,  2  Wash. 
Ter.  472;  Caton  v.  Swltzler,  3  id.  242;  Cogswell  v.  Railway  Co.,  5 
Wash.  St  46;  Barber  v.  Briscoe,  8  Mont.  214:  Healy  v.  Seward, 
5  Wash.  St.  319;  Asher  v.  Lekopsky,  10  id.  379;  Timm  v.  Steg- 
man,  6  id.  13.  A  statement  of  facts  Is  not  required  on  appeal  in 
an  equity  cause  where  the  whole  case  has  been  determined  upon  the 
pleadings.    Bwing  v.  Van  Wagenen,  6  Wash.  St  39. 

i»Viele  V.  Troy  &  Boston  R.  R,  Oo.,  20  N.  Y.  1S4;  Carman  ▼. 
Pnltz,  21  id.  547;  see  §  4654,  ante. 
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the  appeal.^  It  is  eseential  that  the  finding  upon  the  facts  be 
explicit^  and  cover  all  the  material  facts  in  the  case.^^  In  order 
to  review  the  judgment  after  trial  by  the  court,  or  the  decision 
of  a  referee,  a  statement  of  the  facts  found  by  the  judge,  and  his 
canclusions  of  law,  is  imperatively  required.  The  party  who 
prepares  the  case  should  insert  the  statement,  which  will  be  sub- 
ject to  amendment  and  settlement  by  the  judge.  If  a  conclu- 
sion of  fact  is  to  be  reviewed,  then  the  evidence  bearing  upon 
that  conclusion  must  be  inserted.  It  will  also  contain  the  ex-, 
ceptions  taken  during  the  trial,  and  those  taken  after  trial  and 
judgment.^  On  appeal  from  an  order  granting  or  refusing  a 
new  trial,  the  appellate  court  is  confined  to  the  record  on  which 
the  court  below  ruled.^  Where  the  appellants,  in  their  state- 
ment on  motion  for  a  new  trial,  fail  to  specify  the  particulars  in 
which  the  evidence  is  alleged  to  be  insufficient  to  justify  the 
findings,  the  findings  of  fact  will  not  be  reviewed  on  an  appeal 
from  an  order  denying  a  new  trial.^  The  following  copy  of  the 
order  of  the  court  in  denying  the  application  for  a  new  trial: 
"  Now,  on  this  day,  in  open  court,  comes  on  to  be  heard  de- 
fendants' motion  for  a  new  trial,  and  thereupon,  after  having 
heard  the  arguments  of  counsel,  the  court  overrules  the  same, 
to  which  ruling  of  the  court  defendants,  by  counsel,  except," 
was  held  not  to  show  an  appearance  of  the  counsel  of  the 
plaintiff  at  the  argument  of  the  motion,  and,  therefore,  did  not 
show  a  waiver  of  the  objection  to  the  filing  of  the  statement."' 
In  a  vast  majority  of  cases  there  would  be  no  occasion  for  a 
motion  for  a  new  trial  if  the  findings  were  what  they  ought 
to  be;  for  in  nine  cases  out  of  ten,  where  the  trial  is  by  the 
court,  the  sole  controversy  here  is  as  to  whether  the  conclusions 
of  law  are  correct.  In  all  such  cases  there  should  be,  and  there 
certainly  need  be,  no  occasion  for  a  motion  for  a  new  trial,  or 

20  Stewart  v.  Smith.  14  Abb.  Pr.  75. 

21  Rogers  v.  Beard,  20  How.  Pr.  282. 

«Hunt  V.  Bloomer.  13  N.  Y.  341;  Magie  v.  Baker,  14  id.  435;  John- 
son V.  Whitlock,  13  Id.  344;  Brewer  v.  Isish,  12  How.  Pr.  481;  §  5029. 
post. 

MQtilvey  V.  Gambert,  32  Cal.  304:  §  4967,  ante. 

«  Cal.  Code  Civ.  Pro.,  fi  659,  subd.  3;  see  Kelly  v.  Mack,  49  Cal. 
524;  Ooleman  v.  Gllmore,  id.  340;  Martin  v.  Matfleld,  Id.  42;  The 
Abbey  H.  A.  v.  WiUard.  48  id.  614;  Thome  v.  Hammond,  46  id.  530; 
Doherty  v.  Enterprise  Mining  Co.,  50  Id.  187;  Spanagel  v.  Delllnger, 
38  Id.  280;  and  see  §  4896,  ante. 

2B  Munch  V.  Williamson,  24  Cal.  169. 


§§  6021, 6028  APPEALS.  544 

for  bringmg  the  evideace  to  this  court  in  any  form.  Every  such 
case  ought  to  come  here  upon  the  judgment-roU.^  A  stipulsr 
tion  that  a  statement  "  be  used  on  the  motion  for  a  new  trial, 
and  also  on  the  appeal  to  the  Supreme  Courts"  includes  an  ap- 
peal both  from  the  judgment  and  the  order  on  motion  for  new 
trial.^ 

I  6027.  Preparing  statmMit.  It  is  sufficient,  when  the  slyle 
of  the  court  and  title  of  the  cause  is  giyen  in  the  first  paper, 
to  afterwards  give  the  name  of  ihe  document,  and  at  the  head 
say  "  title  of  cause; "  and  where  a  paper  is  verified  or  acknowl- 
edged, to  say  "  duly  verified  "  or  "  duly  acknowledged; "  ihe 
date  of  the  paper,  date  of  filing,  date  of  service,  etc. —  the 
rest  may  with  advantage  be  omitted.**  Where  an  appeal  is 
taken  from  an  order  made  upon  other  evidence,  either  alone  ar 
in  connection  with  affidavits,  documents  not  filed,  judgment- 
rolls,  and  files  in  other  cases,  which  are  not  and  can  not  be  made 
a  part  of  the  files  in  the  case  heard,  and  questions  of  admissibility 
of  evidence,  etc.,  which  may  arise,  so  much  of  these  as  is  neces- 
sary to  present  the  legal  points  contested  is  made  part  of  the 
record  by  statement,  and  no  other  method  is  provided.*  A  case 
which  refers  to  a  paper  in  the  judgment-roll  for  a  statement  of 
facts  and  conclusions  of  law,  and  to  another  schedule  or  paper 
for  the  exceptions,  is  inartificial.'®  Preparing  cases  in  actions 
at  law,  and  in  equity,  in  the  practice  under  the  New  York 
statute,  explained.'* 

I  6028.  When  tftatement  unneceMary.  In  Nevada,  in  appeals 
from  orders  granting  or  refusing  a  new  trial,  a  statement  on 
appeal  is  not  necessary.'*    So  from  an  order  made  on  affidavits 

MTewksbury  v.  Magraff,  33  Cal.  237. 

27  Hastings  v.  HaJleck.  13  Oal.  203;  Godcbaux  v.  Mulford,  26  Id. 
816;  85  Am.    Dec.  178;  Burnett  v.  Pacheco,  27  Oal.  409. 

M  Marriner  v.  Smith.  27  Cal.  654. 

29Haggin  v.  Clark,  28  Cal.  162;  see,  also,  Abbott  v.  Douglass, 
id.  299;  Hutton  v.  Reed,  25  id.  479;  Harper  v.  Minor,  27  Id.  107. 

90  Smith  V.  Grant.  15  N.  Y.  590;  Magle  v.  Baker.  14  id.  435.  Ex- 
hibits, how  made  part  of  statement.  See  Sharon  v.  Sharon.  79  Cal. 
633. 

81  Lawrence  v.  Fowler.  20  How.  Pr.  407. 

82  Gregory  v.  Frothingham,  1  Nev.  253;  see  §  4895,  ante.  Review 
without  statement  or  bill  of  exceptions  under  Montana  practice. 
See  Book  waiter  v.  Conrad,  14  Mont.  62;  Mining  Oo.  v.  Weinsteln. 
7  id.  346;  Fredericks  v.  Davis,  6  id.  457;  under  Washington  prac- 
tice.   Seattle,  etc..  Railway  Ca  v.  Johnson.  7  Wash.  St  97. 
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£led.^  Nor  is  it  neceaeary  to  specify  the  grounds  upon  which 
the  appellant  will  rely  for  a  reversal  of  the  order  of  discharge 
in  certain  cases.^  Where  no  statement  on  appeal  is  required, 
no  specification  of  errors  is  required.^  The  statement  pre- 
pared and  used  on  the  hearing  of  the  motion  for  new  trial  in 
the  court  below  will  be  BufBcient.*^  The  affidavits  must  be  an- 
nexed to  the  order  in  place  of  a  statement,  and  the  certificate  of 
the  clerk  should  specify  the  afiidavits  used^  which  should  have 
been  marked  at  the  time  as  filed  on  the  motion.*^  But  in  other 
cases,  if  there  is  no  statement  on  appeal,  and  no  specification  of 
errors,  the  appeal  will  be  disregarded.'®  Where  there  is  no 
assignment  of  errors,  or  statement  of  the  points  and  authorities 
on  which  the  appellant  reUee,  the  appeal  will  be  dismissed.'^ 

I  5029.  What  8tat«mjent  shall  contain.  The  statement  shall 
state  specifically  the  particular  errors  or  grounds  upon  which 
he  intends  to  rely  on  the  appeal.*®  Error  will  not  be  presumed, 
but  must  be  affirmatively  shown,  and  all  intendments  are  in 
favor  of  the  regularity  of  the  court  below.**  By  an  assignment 
of  errors  is  meant  a  specification  of  the  errors  upon  which  ap- 
pellant will  rely,  with  such  fullness  as  will  give  aid  to  the  court 
in  the  examination  of  the  transcript.*^ 

Errors  at  the  trial  can  not  be  reviewed  except  upon  a  suffi- 
•cient  case  or  exceptions.*'  A  statement  that  certain  action  of 
the  court  below  was  wrong  is  insufficient.**    The  appellant  must 

88  Paine  v.  LlnhiU,  10  Cal.  370;  StoQe  v.  Stone,  17  id.  514;  Walden 
V.  Murdock,  23  id.  540;  83  Am.  Dec.  135;  Haggin  v.  Olark,  28  Oal. 
162;  Gray  v.  Harrison,  1  Nev.  502. 

84  Haggin  v.  dark.  28  Cal.  162. 

86  Burnett  v.  Pacheco,  27  Cal.  406;  Hutton  v.  Reed,  25  id.  478. 
86Wadden  v.  Murdock,  23  Oal.  540;  Cal.  Code  Civ.  Pro.,  I  060; 

§  4895,  ante. 

87  Paine  v.  LinhUl,  10  Cal.  370;  Stone  v.  Stone,  17  id.  513. 

88  Burnett  v.  Pacheco,  27  Cal.  409. 

88  People  V.  Comedo,  11  Cal.  70;  id.  129. 

40  Cal.  Code  Oiv.  Pro.,  f  §  659,  661;  see  §  4895,  ante, 

41  Ford  V.  Helton,  5  Oal.  820;  Todd  v.  Winants,  88  id.  129;  Nosier 
V.  Haynee,  2  Nev.  53;  Champion  v.  Sessiona,  id.  272. 

43  Squires  v.  Foorman,  10  Oal.  296;  see  I  4896,  ante. 

48  Burnett  v.  Pacheco,  27  Cal.  408;  Otis  v.  Spencer,  16  N.  T.  610; 
S.  C,  6  Abb.  Pr.  127;  S.  C,  15  How.  Pr.  425;  Turner  v.  Haight,  16 
N.  Y.  465. 

44  Crisman  v.  Smith,  22  Ind.  13. 

Vol.  Ill  —  t. 
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show  wherein  the  error  consists.^  And  failing  to  specify  the 
grounds,  it  forms  no  part  of  the  record.**  Errors  of  law  on 
motion  for  a  new  trial  must  be  specified.*^  So,  also,  from  order 
made  after  judgment;*®  from  an  order  granting  nonsuit.**  A 
general  objection  to  the  form  of  a  verdict,  without  any  speci- 
fication of  the  particulars,  will  not  be  considered.*^  A  speci- 
fication of  the  particular  grounds  of  error  is  the  essential  element; 
the  evidence  is  the  mere  incident.*^*  On  the  ground  of  error 
in  improperly  admitting  evidence  irrelevant  to  the  issue,  the 
irrelevancy  must  clearly  appear;  some  facts  should  be  adduced 
showing  its  admission  had  an  undue  influence  upon  the  verdict 
of  the  jury.*^*  So  as  to  the  exclusion  of  evidence,  its  relevancy 
and  the  purpose  for  which  it  is  offered  must  be  stated."  The 
naked  direction  of  a  court,  unaccompanied  by  any  facts,  can  not 
support  allegations  of  error.*^  Errors  assigned  upon  instruc- 
tions will  not  be  considered,  unless  there  is  an  authenticated 
statement  of  the  evidence  to  show  the  pertinency  or  relevancy 
of  such  instructions.^  An  assignment  of  error  that  the  verdict 
of  the  jury  was  against  the  law  is  improper.**  An  assignment 
of  error  to  an  answer  to  a  point  propounded  on  the  trial  belo^ 
must  repeat  the  point.*^^  An  objection  to  evidence  offered  and 
received  should  be  specific.** 

46  People  V.  Wells,  3  Cal.  148;  Ford  v.  Holton,  5  id.  320;  approved 
In  Owen  v.  Morton.  24  id.  378;  Brown  v.  ToUes,  7  id.  398;  People 
V.  Richmond.  29  id.  414;  §  4896,  ante. 

4«  Reynolds  v.  Lawrence,  15  Cal.  359. 

47  Barstow  v.  Newman,  34  Gal.  90;  Loucks  v.  Edmondson,  18  id. 
203. 

48  Lefflnjrwell  v.  Griffing.  2d  Oal.  192. 

49  Morgan  v.  Thrift,  2  Gal.  562;  Holverstot  v.  Bugby.  13  id.  43. 
so  Douglass  V.  Kraft,  9  Cal.  562;  Mahoney  v.  Van  Winkle,  21  id. 

552. 

Bild.;  Wixofi  V.  Bear  River  &  Auburn  Water  &  Mining  Co.,  24 
Gal.  367;  85  Am.  Dec.  69;  Walls  v.  Preston,  25  Cal.  59;  Millard  v. 
Hathaway,  27  id.  119;  Crowther  v.  Rowlandson,  27  id.  376;  Moore 
V.  Murdock,  26  id.  524;  Burnett  v.  Pacheco,  27  id.  410. 

52  See  Gal.  Code  Civ.  Pro.,  f  661;  McGarrity  v.  Byington,  12  Cal. 
426;  Green  v.  Killey,  38  Id.  201. 

M  Roberts  v.  Unger,  30  Cal.  676. 

54  White  V.  Abernathy.  3  Cal.  426. 

00  Nelson  v.  Mitchell,  10  Cal.  92. 

06  Schofleld  v.  Ferrers,  46  Penn.  St  438. 

07  Ditmars  v.  Commonwealth,  47  Penn.  St.  335. 

08  Cullum  V.  WagBtaff ,  48  Penn.  St  300;  §  4896,  ante. 
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The  Supreme  Court  can  not  receive  evidence  otherwise  than 
through  the  statement  or  the  record.^®  The  statement  shall 
contain  so  much  of  the  evidence  as  i^ay  be  necessary  to  explain 
the  particular  errors  or  grounds  specified,  and  no  more;^  and  so 
much  of  the  evidence,  rulings  of  the  court,  etc.,  as  may  be  neces- 
sary to  explain  the  points  relied  on.^^  It  is  not  necessary  that 
the  evidence  should  be  in  the  precise  words  of  each  witness.*® 
A  brief  synopsis  of  its  substance  is  proper.®^  The  bodily  inser- 
tion of  the  reporter's  notes  is  condemned.®*  A  mere  rescript 
of  the  testimony  by  question  and  answer,  with  the  objections 
taken  and  the  rulings  therein,  will  not  be  regarded  as  a  compli- 
ance with  section  648  of  the  Code  of  Civil  Procedure.®*  It  will 
be  presumed  that  the  statement  contains  all  the  evidence  per- 
tinent to  the  motion.**  A  reference  to  the  evidence  as  taken  by 
the  clerk  is  sufficient,  the  evidence  being  in  the  transcript.  The 
statement  need  not  contain  the  evidence.*^''  Where  the  state- 
ment on  appeal  does  not  purport  to  contain  all  the  evidence, 
the  appellate  court  will  not  consider  an  objection  that  the  ver- 
dict is  not  sustained  by  the  evidence.®® 

I  6080.  Minutes  of  the  court.  The  minutes  of  the  court,  to 
form  part  of  the  record,  must  be  embodied  in  the  statement  or 
bill  of  exceptions.^  Instead,  of  copying  deeds  and  transcripts 
of  record,  where  no  point  is  made  on  the  construction  of  the 
language,  a  brief  statement  of  the  instrument  answers  every 
purpose.'^** 

w  VIsher  v.  Webster,  13  Cal.  5a 

«o  Cal.  Code  Oiv.  Pro.,  §  648;  Hutton  v.  Reed,  25  Cal.  478;  Haggln 
T.  Clark,  28  Id.  162;  §  4896,  ante. 

«  Hutton  V.  Reed.  25  Gal.  478;  Stone  v.  Stone,  17  Id.  613. 

«2  Battersby  v.  Abbott  9  Oal.  565. 

«3  Ross  V.  Roadhouse,  36  Cal.  586;  95  Am.  Dec.  213. 

«*  People  v.  Getty,  49  Cal.  584;  see  §  4896,  ante, 

«  Caldwell  v.  Parks,  50  Cal,  502;  compare  Oohen  v.  Wallace,  107 
id.  133. 

«e  Smith  V.  Athern.  34  Cal.  506. 

«7  Dart  V.  Rush,  14  Oal.  81. 

68  Moore  v.  Tlce,  22  Cal.  514. 

» Dawley  v.  Hovlous,  23  Cal.  103;  Harper  v.  Minor,  27  id.  .107; 
Moore  v.  Del  Valle,  28  Id.  174;  Abbott  v.  Douglass,  id.  299;  Men- 
docino Co.  V.  Morris,  32  id.  145;  People  v.  Empire  G.  &  S.  M.  Co., 
33  Id.  171;  see  §  4894,  ante. 

70  Knowles  v.  Inches,  12  Cal.  212;  see  §  4884,  ante. 
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§  6081.  Skeleton  etatement.  A  statement  containing  the 
words  "here  insert,"  etc.,  describing  writ,  omitting  without 
consent  documents  thus  directed  to  be  inserted  in  the  statement 
a.s  settled,  will  be  stricken  from  the  transcript  on  appeal.^^ 
When  documentary  evidence  is  referred  to  in  a  statement  on 
motion  for  a  new  trial,  the  appellant  can  jiot,  without  the  assent 
of  the  other  party,  insert  copies  of  the  same  in  the  transcript  on 
appeal,  unless  the  statement  has  been  engrossed  as  settled  and 
authenticated,  or  unless  the  originals  are  on  the  files  of  the 
court  or  constitute  a  part  of  the  records.*^  So  much  of  instru- 
ments, when  objected  to  as  evidence,  should  be  incorporated  as 
may  be  necessary  to  indicate  the  pertinency  and  materiality  of 
the  objections  taken.^ 

§  5082.  Written  inetnunents,  etc.  Where  a  notice  of  motion 
to  dismiss  a  complaint  on  specific  grounds  is  given,  to  review 
the  order  made,  the  record  must  disclose  the  papers  read  or  tlio 
evidence  offered  in  their  support.''*  No  errors  can  be  assigned 
on  an  instrument  not  embodied  in  the  statement  on  appeal.'* 
So  where  afiSdavits  are  used  in  support  of  a  motion  for  new 
trial,  the  affidavits  must  be  set  forth,  but  the  omission  does  not 
affect  his  right  to  raise  the  question  as  to  errors  apparent  on 
the  face  of  the  record.^®  Where  a  written  or  printed  instru-' 
nient,  as  a  newspaper  "  card,"  is  rejected  as  evidence  in  the 
court  below,  such  evidence  or  the  substance  of  it  must  be  re- 
turned with  the  record.''^  Interlocutory  orders  must  be  cm- 
bodied  in  a  statement  or  bill  of  exceptions."®  From  a  decision 
on  habeas  corpus,  the  facts  on  which  such  d(?cision  was  based 
mv9t  bo  presented.^®  A  stipulation  inserted  in  the  transcript, 
and  not  embodied  in  the  statement  or  bill  of  exceptions,  forma 
no  part  of  the  record.*' 

§  5033.  Filing  and  serTlng  statement.  A  statement  on  appeal 
must  be  filed  within  the  time  prescribed  by  law  or  the  right  is 

71  Kimball  v.  Semple,  31  Cal.  657;  see  "  New  Trial."  ante,  I  4895. 
wid. 

73  Pmvoet  V.  Piper,  9  Cal.  f>^2. 

74  Freeborn  v.  Glazier.  10  Cal.  337. 
76  Moore  v.  Semple,  11  Cal.  360. 

76  Branger  v.  Chevalier,  9  Cal.  353. 

77  Dwlnelle  ▼.  Henriquez,  1  Cal.  387, 

78  Abbott  V.  Douglass.  28  Cal.  295. 
7»  Ex  parte  Cleveland,  36  Ala.  306. 
80  Ritter  V.  Mason,  11  Cal.  214. 
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iraived.®*  Moving  for  a  new  trial  does  not  of  itself  operate  to 
extend  the  time  for  filing  a  statement.^  If  notice  of  appeal 
be  regularly  served  and  filed,  but  no  ca^e  or  exceptions  be  filed 
T\uthin  the  statutory  time,  the  appeal  is  left  upon  the  judgment- 
roll.^  If  the  appealed  case  is  submitted  on  briefs,  and  they 
are  not  filed  within  the  time  specified,  and  the  transcript  con- 
tains no  assignment  of  errors,  the  judgment  will  be  affirmed.^ 
In  New  York  a  case  or  exceptions  can  not  form  part  of  the 
papers  on  an  appeal  unless  filed  prior  to  entry  of  judgment,  or 
unless  an  order  be  obtained  authorizing  the  case  or  exceptions 
to  be  annexed  to  and  form  part  of  the  judgment-roll.^  The 
court  refused  to  remand  the  cause  for  the  purpose  of  amending 
the  bill;  but  the  court  declined  to  decide  that  a  new  bill,  with 
proper  amendmentfi,  could  not  be  filed.®*  The  time  for  prepar- 
ing and  filing  a  statement  may  be  enlarged  upon  good  cause 
ehown.*^  The  time  for  filing  statement  may  be  extended  thirty 
days  beyond  the  twenty  days  allowed  by  statute;^  and  if  more 
than  thirty  days'  extension  is  granted,  is  good  for  the  thirty 
days  without  consent  of  opposite  party.®®    Until  the  time  or  its 

SI  Heihn  v.  Stansbury,  12  Cal.  412;  Lafferty  y.  Brownlee,  11  id. 
132;  Harper  v.  Minor,  27  id.  107;  Ryan  y.  Dougherty,  30  id.  221; 
Quiyey  y.  G&mbert;  32  id.  812;  Mclntyre  y.  Willis,  20  id.  177;  Fams- 
worth  y.  €k)quiUard,  22  Ind.  453;  see  |  4889,  anie.  The  objection  that 
the  statement  of  facts  was  not  filed  within  the  time  prescribed 
by  the  statute,  being  a  lurisdictional  question,  may  be  raised  for  the 
first  time  in  the  appeUate  court  Looe  y.  Rondema,  10  Wash.  St. 
164. 

aa  Bryan  y.  Maume,  28  Oal.  238;  Harper  y.  Minor,  supra;  Mahoney 
y.  Gapertoo,  15  id.  313.  Fm*  the  time  within  which  statements  and 
biUfl  of  exceptions  must  be  prepared  and  settled,  see  Cal.  Oode  Giy. 
Pro.,  H  6M*  659,  661.  A  party  desiring  to  appeal  has  a  right  to 
wait  until  the  written  Judgment  is  filed  in  the  case  before  prepar- 
ing his  statement  of  facts.    Bowen  y.  Hughes,  6  Wash.  442. 

88  Robinson  y.  Hudson  Biyer  R.  R.  Oo.,  3  Abb.  Pr.  116;  Oonolly 
y.  OonoUy,  16  How.  Pr.  224.  Under  the  Washington  statute  (Laws 
of  1806^  p.  114,  I  9),  the  seryice  of  a  proposed  statement  of  facts 
upon  the  only  parties  adyerae  to  the  ai^>ellant  Is  sufllclent,  although 
there  are  other  parties  to  the  action  who  do  not  Join  the  H^pellant 
in  the  appeal.    Howard  y.  Show,  lO^Wash.  8t  ISl. 

84  Holm  y.  Roach,  25  Gal.  37. 

M  Anderson  y.  Dicltie,  26  How.  Pr.  199. 

86  Mulford  y.  Cohn,  18  Gal.  42. 

87  Cal.  Code  Civ.  Pro..  §§  650,  651,  661;  see  §  4»0,  onle. 

88  Id.,  $  1054:  Bryan  v.  Maume,  28  Cfel.  23a 

89  Id.:  see  Roos  y.  Rondema,  10  Wash.  St  164;  Sadler  y.  Niesa, 
5  id.  182. 
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extension  given  to  file  a  case  after  its  settlement  has  expired  the 
case  can  not  be  noticed  for  argument.^  After  a  statement  is 
settled  and  filed,  and  becomes  a  record,  it  may  be  taken  in  the 
further  progress  of  the  action  a£  prima  fade  evidence  of  the 
facts  therein  appearing.®^ 

f  6034.  Notice  of  Bettlexna&t  on  bill  of  exceptionB  on  appeal. 

Form  No.   1162. 

[Title.] 

To ,  attorney  for  defendant: 

Please  take  notice  that  the  proposed  bill  of  exceptions  of  the 
plaintiff  herein,  and  the  defendant's  amendments  thereto,  will 
be  prjBsented  to  the  judge  of  this  court  for  settlement  on  the 

day  of ,  18. .,  at o'clock 

A.  M.,  at  his  chambers  in  the  courthouse,  at ,  in 

said  county. 

[SiGNATUBE.] 

I  5085.  Amendments.  After  the  draft  of  the  bill  of  excep- 
tions has  been  served  on  the  opposite  party,  ten  days  are  allowed 
within  which  to  prepare  and  serve  amendments  thereto.  The 
statement  and  amendments  which  may  be  served  shall  be  pre- 
sented to  the  judge  who  tried  or  heard  the  case,  within  ten  days 
thereafter,  upon  notice  of  five  days  to  the  respondent,  and  a 
true  statement  shall  thereupon  be  settled  by  the  judge.  If  no 
amendments  axe  served,  then  without  any  notice  to  the  re- 
spondent.®^ Unless  the  respondent  serves  and  files  amendments 
within  five  days  after  service  and  filing  of  statement,  he  is 
deemed  to  have  agreed  to  the  statement;®^  or  the  judge,  without 
notice  to  the  respondent,  may  settle  and  authenticate  it.^  A 
party  is  not  at  liberty  to  serve  an  entire  new  case  as  an  amend- 
ment, without  special  leave  from  the  court.®*^ 

90  Donahue  v.  Hicks,  21  How.  Pr.  438. 

91  Van  Bergen  v.  Ackles,  21  How.  Pr.  314. 

9a  Cal.  Code  Civ.  Pro.,  §  650;  see  §  48&7,  ante;  Estate  of  Lamb,  95 
Cal.  397;  In  re  Gates.  90  id.  257;  Flagg  v.  Puterbaugh,  94  Id.  134; 
Publishing  Co.  v.  Mayne  Co.,  9  Utah,  318. 

98  Connor  v.  Morris,  23  Cal.  447;  Bryam  v.  Maume,  28  id.  238: 
Kavanaugh  v.  Maus,  id.  261. 

94  Id. 

96  Stuart  V.  Blnsse,  4  Bosw.  616.  The  fact  that  no  amendments 
were  proposed  to  a  draft  of  a  bill  of  exceptions  proposed  by  the 
appellant  does  not  preclude  the  trial  Judge  from  amending  the  bill 
to  conform  to  the  facts.    Hyde  v.  Boyle,  89  Cal.  590. 
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I  5036.  Authentication  of  0tat«in«nt.  The  statement^  when 
settled  by  the  judge^  shall  be  signed  by  him,  with  his  certificate 
that  the  same  has  been  allowed  and  is  correct;  or  the  attorneys 
shall  sign  the  same  with  their  certificate  that  it  has  been  agreed 
upon  by  them,  and  is  correct.  In  either  case,  when  settled  or 
agreed  upon,  it  shall  be  filed  with  the  clerk.^  A  judge  or 
judicial  ofBcer  may  settle  and  sign  a  bill  of  exceptions  after  as 
well  as  before  he  ceases  to  be  such  judicial  ofticer.*^  If  such 
judge  or  judicial  officer,  before  the  bill  of  exceptions  is  settled, 
dies,  is  removed  from  office,  becomes  disqualified,  is  absent  from 
the  State,  or  refuses  to  settle  the  bill  of  exceptions,  or  if  no 
mode  is  provided  by  law  for  the  settlement  of  the  same,  it  shall 
be  settled  and  certified  in  such  manner  as  the  Supreme  Court 
may,  by  its  order  or  rules,  direct.*®  This  provision  also  applies 
to  the  settlement  and  certifying  of  statements.^  The  certificate 
of  a  judge  is  a  sufficient  authentication  that  the  statement  is 
substantially  correct.*^  But  a  statement  certified  by  the  judge 
to  be  correct  according  to  his  recollection  is  not  sufficient.*^^ 
The  authentication  of  the  judge  or  attorneys  should  be  indorsed 
on  the  engrossed  statement.*^  A  judge  can  revoke  his  cer- 
tificate during  the  term  at  which  judgment  was  rendered,  but 
after  the  term  he  can  not.*^  An  authentication  need  no  affirma- 
tively show  that  the  settlement  was  upon  proper  notice  or  in 
the  presence  of  both  parties.  In  the  absence  of  evidence  to  the 
contrary,  the  presumption  of  law  is  in  favor  of  the  regularity 
of  all  official  acts.^*^* 

§  5037.  Authentication  insufficient.  An  indorsement  by  the 
judge  at  the  bottom  of  a  statement  made  in  motion  for  a  new 

««  Col.  Code  Civ.  Pro..  §  650. 

w  Id..  §  653. 

»8id. 

00  Id.  Where  a  salt  Is  begun  before  a  Judge  having  charge  of  the 
equity  cases  arising  in  a  county,  and  during  it9  progress  is  trans- 
ferred by  him  to  another  Judge  having  charge  of  the  Jury  cases, 
for  the  purpose  of  submitting  certain 'questions  of  fact  to  the  jury, 
the  second  Judge  acquires  no  Jurisdiction  of  the  suit,  and.  on  ap- 
peal, the  only  Judge  authorized  to  certify  a  statement  of  facts  is 
the  one  who  originally  aRRumed  Jurisdiction.  HIH  v.  Toung,  7 
Wash.  St  33;  see  Mich.  Mfg.  Co.  v.  Saunders,  Id.  285. 

100  Redman  v.  Oulnac.  5  Oal.  148;  Battersby  v.  Abbott,  9  id.  566. 

101  Van  Pelt  v.  Settler,  14  Cal.  194. 
10!2  Kimball  v.  Semple,  .31  Cal.  657. 
108  Branger  v.  Chevalier,  9  Cal.  172. 
104  Battersby  v.  Abbott,  9  Cal.  565. 
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trial,  that  the  amendments  to  the  statement  were  allowed,  is 
not  sufficient  authentication.^^  So  a  clerk's  certificate  that  a 
statement  is  the  same  which  was  used  on  motion  for  a  new  trial 
is  entitled  to  no  weight.^^  No  mode  of  authentication  is 
pointed  out  by  the  statute,  and  any  satisfactory  evidence  that 
the  statement  has  been  examined  and  approved  by  the  judge 
is  sufficient.*^  An  unauthenticated  document  purporting  to 
be  a  statement  on  motion  for  new  trial  will  be  stricken  from  the 
transcript  on  appeal.*^  And  if  a  second  statement  is  afterwards 
brought  up,  duly  certified,  but  defective,  the  two  statements  can 
not  be  used  in  connection.*^  Where  a  party  appears  and  argues 
a  motion  for  a  new  trial,  it  is  a  waiver  of  want  of  settlement 
and  an  authentication.**^ 

I  6038.  Correcting  statement.  The  Supreme  Court  will  not 
amend  a  statement  by  adding  thereto  facts  which  occurred  in 
the  court  below  during  the  trial.  The  record  in  the  Supreme 
Court  must  remain  as  settled  in  the  court  below.***  A  motion 
to  correct  a  statement  on  exceptions  is  an  original  proceeding  in 
the  Supreme  Court,  and  must  be  instituted  by  a  petition  in 
writing,  which  petition  should  be  presented  with  the  record  and 
the  application  made  before  the  case  is  submitted.**^  Orders 
which  the  Court  of  Appeals  has  no  jurisdiction  to  review,  and 
the  papers  upon  which  such  orders  were  granted  will  be  stricken 
out  an  motion.***  But  imperfections  in  form  should  be  dis- 
regarded.*** 

106  Baldwin  v.  Ferre,  23  Cal.  462. 
i«  Pee  V.  Starr,  13  CaJ.  170. 

107  Kldd  V.  Laird,  15  Obi.  161. 

los  Kimball  v.  Semple,  31  Oal.  657.  A  statement  on  api>eal  may  be- 
agreed  to  by  the  parties  or  their  attorneys,  and  certified  to  by  them 
as  correct,  or  it  may  be  certified  to  by  the  judfre.  But  in  all  cases 
the  statement  on  motion  for  a  new  trial  must  be  certified  to  by  the 
ludge.    Raymond  v.  Thezton,  7  Mont.  299. 

io»Id.;  Whitmore  v.  Shivericlt.  3  Nev.  288. 

110  Dickinson  v.  Van  Horn,  9  Oal.  207;  Williams  v.  Gregory,  id. 
76;  see  Morris  v.  Angle,  42  id.  236.  Sufllclency  of  certification  of 
statement.  See  Miller  v.  Savings  Banlc.  5  Wash.  St  200;  Small  v. 
Geddis,  4  id.  518;«Doyle  v.  Mcr..eod,  id.  732;  McReavy  v.  Bshelman, 
id.  757:  Tompson  v.  Taimber  Co.,  5  id.  527;  Kellogg  ▼.  Bradley,  3  id. 
429;  Schlaechter  v.  MiUer,  4  id.  463. 

111  Satterlee  v.  Bliss,  36  Oal.  489. 

iia  Wormouth  v.  Gardner,  35  Gal.  227. 
lis  Smith  V.  Grant,  15  N.  Y.  590. 
iM  Ringgold  V.  Haven,  1  Cal.  113. 
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I  6089.  BngroBsing  statomcoat.  Where  amendments  axe  made 
to  a  statement^  a  fair  copy  of  the  statement  bo  amended  must 
be  made;"^  or  where  deeds  or  documentary  evidence  are  directed 
to  be  inserted.*** 

I  6040.  ObJ^etlon  to  «tat«ia«Qt.  The  place  to  object  to  imma- 
terial matter  in  a  statement  is  where  it  is  made  up  and  settled. 
If  immaterial  matter  is  introduced,  and  that  fact  is  made  to  ap^ 
pear  in  the  records,  the  party  insisting  on  its  introduction  will 
be  taxed  with  the  costs  of  the  immaterial  matter.^*^ 

I  6041.  B«Mttl«n«&t.  After  a  case  haa  been  once  settled  a 
resettlement  of  the  case,  restatement,  and  refinding  of  facts  ia 
not  to  be  allowed.**® 

I  6048.  ttat^mcnt  must  be  made.  A  party  appealing  must 
noiake  his  case  and  have  it  settled  with  such  statement  of  facts 
as  will  necessarily  show  the  law  is  in  his  favor;  if  not,  enrery 
intendment  not  unreasonable  in  itself  will  be  against  him.**^ 
A  statement  will  not  be  regarded  unless  it  is  agreed  to  by  the 
attorneys  of  the  respective  parties,  or  settled  and  authenticated 
by  the  court. *^  The  settlement  of  a  case  is  a  judicial  and  not 
a  ministerial  act*^  In  New  York  the  case  must  be  settled  by 
the  court  below,  and  be  inserted  in  the  record,  and  should  con- 
tain, not  the  evidence,  but  only  the  conclusions  of  fact  drawn 

iiSMartow  V.  Marsh,  9  Cal.  269;  SklUman  v.  Riley,  10  id.  800; 
Kimball  v.  Semple,  31  id.  661. 

n«Id.;  see  S  4927,  ante. 

U7  Kimball  v.  Semple,  SI  Gal.  668. 

iiscatlin  V.  Oole,  10  Abb.  Pr.  389;  Bitting  v.  Vandenburgh,  17 
How.  Pr.  82. 

110  Phelps  T.  McDonald,  26  N.  T.  82;  Bissell  v.  Pierce,  28  id.  262. 

i29Kavanagh  v.  Maus,  28  Cal.  261;  Oofigrove  v.  JohnRon.  30  Id. 
509;  Burnett  v.  Pacheco,  27  id.  408.  Settlement  of  statement  of  facts 
under  statutes  of  Washington.  See  Warburton  v.  Ralph,  9  Wash. 
St.  537;  Oliver  v.  Lewis,  id.  572;  Bowen  v.  Cain.  7  id.  469;  Ward 
V.  Haggins,  id.  617;  Watt  v.  O'Brien,  6  id.  415;  In  re  Rossner,  5  id. 
488;  Snyder  v.  Kelso,  3  id.  181;  King  County  v.  Hill,  1  id.  63;  HaaR 
V.  Gaddis,  Id.  80.  A  statement  can  not  be  settled  by  the  Judge 
who  tried  the  cause  after  he  has  gone  out  of  office.  Gunderson  v. 
Cochrane,  3  Wash.  St  476;  Faulconer  v.  Warner.  2  id.  525;  Coats 
▼.  Insurance  Oo.,  4  id.  375.  And  a  notice  to  appear  and  participate 
In  the  settlement  on  Sunday  is  ineffectual.  Cadwell  v.  Fint  Nat 
Bank,  3  Wash.  St  188. 

iM  Flelden  v.  Lahens,  14  Abb.  Pr.  48. 
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from  the  evidence  by  the  court  below.^®  Where  before  Bettle- 
nient  the  judge  who  tried  the  case  died,  the  case  might  be 
presented  upon  affidavits.*^  A  vmt  of  mandate  may  issue  to 
compel  a  judge  to  settle  a  statement  made  on  motion  for  a  new 
trial  in  an  insolvent  case.*^ 

§  5043.  Settlement,  effect  of.  The  Supreme  Court  can  only 
look  to  the  statement  as  settled  by  the  court  below,  to  determine 
the  character  and  the  point  of  the  objection  made  on  the  trial 
to  the  introduction  of  proposed  evidence.  They  can  not  con- 
sult the  opinion  of  the  judge  in  passing  upon  the  motion  for  a 
new  trial,  to  discover  the  real  point  of  objection.^^  A  case 
as  settled  is  deemed  to  contain  a  true  statement  of  the  facts  as 
found.*^  On  appeal  from  an  order  granting  or  denying  a  new 
trial  there  is  no  necessity  far  preparing  a  statement  on  appeal, 
the  statement  on  motion  for  new  trial  being  sufficient.*^  A 
statement  when  agreed  on  by  the  parties  should  not  probably  be 
amended,  except  under  a  very  clear  showing  of  mistake  or 
fraud.**  A  bill  of  exceptions  when  settled  and  filed  becomes 
part  of  the  judgment-roll.*^ 

§  5044.  Special  proceeding^.  The  statute  does  not  require 
the  board  of  equalization  to  take  down  or  preserve  the  evidence 
taken  before  them,  nor  does  it  make  any  provision  for  settling 
a  statement  of  a  trial  before  them,  or  a  bill  of  exceptions  taken 
during  its  prop^ress;  but  doubtless  some  mode  might  be  adopted 
to  authenticate  the  evidence  when  required  on  appeal.***    In 

i22R<^ld  V.  Rensselaer  Glass  Factory,  3  Oow.  387;  Feeter  v.  Heath, 

11  Wend.  479;  Melvin  v.  Leaycraft,  17  id.  IGJ);  People  v.  Superior 
Court,  20  id.  663;  Easterly  v.  Cole.  3  N.  Y.  502.  Settlement  of  state- 
ment under  Nevada  statutes.  See  James  v.  Leport,  19  Nev.  174; 
Patohen  v.  Keeley,  id.  405 

123  Morse  v.  Evans,  6  How.  Pr.  445;  but  see  Cal.  Code  Civ.  Pro., 
§653. 

124  People  V.  Rosborou^rh,  29  Oal.  415. 

125  Cochran  v.  O'Keefe,  34  Cal.  557. 

126  Hartman  v.  Proudflt,  6  Bosw.  191. 

i27ix)uoks  V.  Edmondson,  18  Cal.  203.  Settlement  of  statement 
on  motion  for  new  trial.    See  §§  4897,  4898,  ante:  Arnold  v.  Sinclair, 

12  Mont.  248;  Henry  v.  Merguire,  106  Cal.  142;  Pico  v.  Cohn,  78 
id.  384. 

128  Hutchinson  v.  Bours,  13  Cal.  50. 

i29Higgin8  V.  Mahoney.  50  Oal.  444;  Caldwell  v.  Parke,  47  id. 
Q¥>. 
180  Central  Pacific  R.  R.  Co.  v.  Placer  Co.,  32  Cal.  582. 
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contested  election  eases^  where  the  appellant  assigns  as  error  the 
improper  rejection  by  the  court  below  of  the  votes  cast  in  his 
favor,  and  a  statement  is  made  part  of  the  record,  it  la  compe- 
tent for  the  respondent,  by  way  of  amendment  thereto,  to  incor- 
porate in  the  statement  the  fact  that  other  votes  cast  for  him 
were  likewise  erroneously  rejected  by  the  court  below.*** 

f  5046.  8tipalatl<m  of  attomeyv.  Where  counsel  in  a  cause 
pending  in  the  Supreme  Court  stipulate  to  submit  the  case 
to  the  court  on  two  grounds  only,  it  is  a  clear  waiver  of  all 
other  assignments  of  error,  and  they  will  not  be  allowed  to  go 
behind  such  stipulation,  and  insist  upon  points  other  than  those 
mentioned  in  the  stipulation.*** 

S  6046.  Time  for  Mttlemeat.  Statements  and  exceptions 
should  be  speedily  settled.*^  A  case  should  be  presented  for  set- 
tlement without  unnecessary  delay.***  The  bill  of  exceptions 
must  be  settled  in  time,  or  it  will  be  stricken  from  the  record.*** 

i  5047.  Appeal  from  the  judgment-roll.  When  there  is  no 
statement  on  appeal  it  stands  on  the  judgment^roU,***  as  on 
denial  of  motion  for  a  new  trial.**^  And  in  case  of  denial  of 
motion  for  a  new  trial  on  the  appeal  from  the  judgment,  the 
statement  on  motion  for  a  new  trial  forms  part  of  the  record;*** 

131  Webster  v,  Byrnes,  34  Cal.  273.  Election  conteste  are  not  to 
be  tried  de  novo  on  appeal.  Hughes  v.  Holman,  23  Oreg.  481;  and 
see  Feustermacher  v.  State,  19  id.  508. 

182  Gaboon  v.  Levy,  10  Cal.  216. 

138  Hutchinson  v.  Bours,  13  Cal.  50. 

134  Whiting  v.  Kimball,  6  Boew.  600.  Time  for  settlement  of 
statement  See  Patchen  v.  Keeley,  19  Nev.  404;  Bank  of  Shelton 
V.  Wllley.  7  Wash.  St  535;  McGlauflln  v.  Merriam,  id.  Ill;  BarUett 
V.  Reiehenecker,  6  id.  168;  OogsweU  v.  Railway  Co.,  5  id.  46. 

13B  Cameron  v.  Sullivan,  15  Wis.  510;  Lee  v.  Tillotson,  4  Hill.  27. 
Striking  statement  from  record  and  grounds  therefor.  Northern, 
etc.,  R  R.  Co.  V.  Coleman,  3  Wash.  St  228;  Dlttenhoeffer  v.  Cloth- 
ing Co.,  4  id.  519;  McQuillan  v.  Seattle,  7  Id.  331;  Ward  v.  Tucker, 
id.  399;  Am.  Asphalt  Co.  v.  Oribble,  8  id.  255;  Savings,  etc.,  Co.  v. 
Jones,  0  id.  434;  Griggs  v.  Mercantile  Co..  14  Mont  300;  and  see. 
also,  §  4456,  ante. 

18S  Am.  River  Water  &  Min.  Co.  v.  Bear  River  Water  &  Min.  Co.. 
11  Cal.  340;  McGill  v.  Rainaldi,  id.  391;  New  berg  v.  Henson,  12  id. 
280. 

137  Burdge  v.  Gold  Hill,  etc.,  Water  Co..  15  Cal.  198;  Mclntyre  v. 
Willis,  20  Id.  177. 

138  Solomon  v.  Reese,  34  Cal.  28;  Towdy  v.  Ellis,  22  id.  651;  Oar- 
pentler  v.  Williamson,  25  id.  154. 
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and  may  be  used  on  appeal  from  the  order.  ^^  An  appeal  may  be 
taken  from  the  judgment  of  the  Superior  Court  without  movmg 
for  a  new  trial  in  that  court.^^  But  on  appeal  from  a  judgment 
without  a  statement,  nothing  belongs  to  the  record  except  the 
judgment-roll,  and  no  question  arising  outside  of  the  roll  can 
be  considered.^^^  If  a  judgment  by  default  was  entered  on  a 
demurrer  overruled,  and  the  judgment-roll  did  not  disclose 
what  action  was  taken  on  the  demurrer,  the  presumption  is  that 
the  proceedings  were  regular. ^^  On  appeal  from  a  judgment 
rendered  on  an  appeal,  or  from  an  order,  except  an  order  grant- 
ing or  refusing  a  new  trial,  the  appellant  must  furnish  the 
court  with  a  copy  of  the  notice  of  appeal,  of  the  judgment  or 
order  appealed  from,  and  of  papers  used  on  the  hearing  in  the 
court  below.*^  The  appeal  may  be  heard  on  the  record,  con- 
sisting of  the  order  appealed  from,  and  the  affidavits  identified 
in  the  mode  prescribed  by  law.***  Where  the  evidence  is  not  set 
out  in  a  statement  on  appeal,  the  court  will  presume  that  the 
court  below  had  good  reason  for  granting  a  new  trial.**^  One 
who  alleges  error  must  rely  on  the  record  to  disclose  it,***  as 
i  error  will  not  be  presumed.**^  Every^  intendment  is  in  favor  of 
a  decision  of  the  court  below.**^  But  where  error  is  shown,  the 
presumption  is  that  appellant  has  been  prejudiced  by  it,  and  it 
is  incumbent  on  respondent  to  see  that  the  record  discloses  the 
fact  that  appellant  has  not  been  so  prejudiced.***  Where  the 
court  tries  the  cause  without  a  jury,  the  proper  mode  of  reserv- 
ing questions  of  law  is  to  ask  the  court  to  decide  them  and 
note  the  refusal  in  a  bill  of  exceptions.*"*^    To  make  an  exception 

ISO  Oaagrave  v.  Howland,  24  Cal.  457;  Waldroo  v.  Murdock.  23  id. 
540;  83  Am.  Dec.  135;  see  Gal.  Code  Civ.  Pro.,  |  950. 

140  ixmiB  V.  Tbe  Steamer  Senator,  1  Cal.  459;  54  Am.  Dec.  305. 

141  Wetherbee  v.  Camril,  33  Cal.  549. 

142  Abadie  v.  CarriUo,  32  Cal.  172.  When  the  only  error  assigned  la 
the  Judgment  of  dismissal  of  a  complaint,  which  is  substantially 
the  sustaining  of  a  demurrer  thereto,  there  is  no  necessity  for  a  bill 

.  of  ezceptioiiB.    Long  ▼.  Billings,  7  Wash.  St  257. 
\     148  Oal.  Code  OIt.  Pro.,  |  951. 

IM  Wetherbee  t.  Oarroll,  33  Oal.  554. 

145  Dlcldnaon  ▼.  Van  Horn,  9  Gal.  207. 

146  Waldle  V.  1>M,  29  Otal  555. 

147  Dimick  T.  Campbell,  SI  CM.  23& 

148  Landen  ▼.  Bolton,  26  Oal.  893;  People  ▼.  Quincy,  8  id.  89;  De 
Johnson  t.  Sepnlbeda,  5  id.  149. 

140  Norwood  ▼.  Kentfleld,  30  Cal.  396;  Jackson  t.  Feather  Rirer 
Water  06.,  14  id.  18. 
iBO  Griswold  V.  Sharpe,  2  Cal.  17. 
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ayailable,  it  must  appear  that  the  precise  question  intended  to 
l)exai8ed  was  brought  to  the  attention  of  the  court  below.^^^ 

I  5048.  Bill  of  €zceptioiuL  An  appeal  can  be  heard  on  a  bill 
of  exceptions  taken  at  the  trial  if  signed  by  the  judge.^^^  Ap- 
pellant may  have  questions  of  law  reviewed  by  making  a  state- 
ment of  such  rulings,  with  sufficient  evidence  to  show  their 
materiality,  or  may  embody  them  in  a  bill  of  exceptions,*"  and 
only  such  orders  and  rulings  as  the  appellant  desires  to  have 
reviewed.**^  The  Supreme  Court  of  Nevada  has  never  held  it  in- 
dispensable that  a  statement  should  be  made  in  the  court  below 
of  the  grounds  relied  on  upon  appeal.  The  exceptions  to  the 
ruling  of  the  court  below  will  be  treated  as  a  substitute.***  In 
the  statute  a  statement  and  bill  of  exceptions  on  this  subject 
mean  the  same  thing.**^  An  appeal  from  the  judgment  only 
brings  imder  review  such  rulings  on  the  trial  as  are  duly  ex- 
cepted to.*"  Where  no  bill  of  exceptions  has  been  filed,  a  judg- 
ment of  the  court  below  will  not  be  disturbed  for  errors  not 
apparent  upon  the  record.**®  Where  the  ruling  of  the  court  ap- 
pears on  the  record,  a  bill  of  exceptions  is  unnecessary.**^® 

I  6048a.  The  same  —  continued.  An  exception  is  a  formal 
protest  against  the  ruling  of  the  court  upon  a  question  of  law. 
And  a  bill  of  exceptions  is  a  statement  in  writing,  settled  and 
signed  by  the  judge,  of  what  the  ruling  was,  the  facts  in  view  of 
which  it  was  made,  and  the  protest  of  counsel;***  there  is  no  dif- 

161  WalBh  V.  Wash.  Ins.  Co.,  32  N.  Y.  440. 
.  162  De  Johnson  v.  Sepnlbeda,  5  Cal.  149. 

16S  Hunt  V.  Bloomer,  3  Kern.  341.  344;  Harper  v.  Minor,  27  Oal. 
107;  TreadweU  v.  Davis,  34  id.  604;  Gates  v.  Walker,  36  id.  28&. 

iM  Harper  v.  Minor,  27  Cal.  107. 

iw  GlUlg  V.  Lake  Blgler  Road  Co.^  2  Nev.  214. 

106  People  V.  Lee,  14  Cal.  510. 

167  Letter  v.  Putney,  7  Oal.  423;  Castro  v.  Gill,  6  id.  42;  Keyes  v. 
Devlin,  3  B.  D.  Smith,  518;  Gelston  v.  Hoyt,  13  Johns.  561;  Coon 
V.  Syracuse  &  Utica  R.  R  Co.,  5  N.  Y.  492;  Franklin  v.  Osgood,  14 
Johns.  527.  For  the  principles  on  which  the  above  rule  is  founded, 
see  Sands  v.  Hlldreth,  12  .Tohns.  408;  Ketchum  v.  Eyvartson.  13  id.361 ; 
Henry  v.  Ouyler,  17  id.  469;  Colden  v.  Kniekerbacker,  2  Cow.  31; 
Campbell  v.  Stakes,  2  Wend.  146;  Haughton  v.  Starr,  4  id.  179;  Wood 
V.  Yonng,  5  id.  620. 

IBS  Scott  V.  Cook,  1  Oreg.  24. 

160  People  V.  Magnire.  26  Cal.  635;  Canningham  v.  Wheatley,  21 
Tex.  184;  see  following  section. 

i«>  People  V.  Torres,  38  Cal.  141.  Sea  as  to  object  of  bill  of  ex- 
ceptions, State  V.  Drake,  11  Oreg.  396. 
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ference  between  a  statement  and  bill  of  exceptions  in  form  or 
substance,  except  that  the  former  follows  a  notice  of  motion  for 
a  new  trial.^*^  In  Idaho  practice,  a  bill  of  exceptions  settled  and 
signed  by  the  trial  judge  will  be  treated  as  such,  although  it  is 
denominated  a  "  statement."^^  In  California  practice,  a  bill  of 
exceptions  is  equally  applicable  to  any  and  all  kinds  of  appeals 
provided  for  by  the  Code,  and  is  to  be  preferred  in  practice  to  a 
statement  of  the  case.*^  A  bill  of  exceptions  duly  signed  and 
sealed  by  the  judge,  and  made  a  part  of  the  record  by  his  order, 
is  a  condition  precedent  to  the  right  to  ask  a  review  of  the  judg- 
ment as  to  any  question  of  fact.^®*  When  it  is  desired  to  attack 
a  judgment  because  it  has  been  rendered  upon  improper  or  in- 
sufficient testimony,  or  because  the  jury  was  not  sufficiently 
and  accurately  instructed,  it  is  indispensable  that  the  evidence 
^  be  preserved  by  a  bill  of  exceptions.^®^  If  no  exception  to  the 
judgment  appealed  from  nor  to  any  ruling  or  decision  of  the 
court  below  is  preserved,  the  record  does  not  present  anything 
which  can  be  the  subject  of  review.^®®  In  other  words,  until 
such  matter  as  constitutes  no  part  of  the  record  proper  ia  put 
into  a  bill  of  exceptions,  and  is  a\ithenticated  as  required  by  law, 
the  court  can  not  receive  it,  because  there  is  no  legal  evidence 
before  the  court  that  it  contains  a  correct  record  of  the  pro- 
ceedings.^®^ If  the  error  relied  upon  on  appeal  appear  from  the 
judgment-roll,  no  bill  of  exceptions  is  necessary.*^  And  on  an 
appeal  made  upon  affidavits,  or  other  written  evidence,  certified 
as  the  statute  provides,  no  bill  of  exceptions  is  necessaxy.^^  But 
the  stipulation  of  counsel  that  the  testimony  as  taken  by  .the 

i«i  People  V.  Crane,  60  Oal.  279;  but  see  Roundtree  v.  Galveston. 
42  Tex.  623. 

i«2Sehultz  V.  Keeler,  2  Idabo,  306;  United  States  v.  Alexander, 
Id.  354;  see  Puget  Sound  Iron  Co.  v.  Worthlngton,  3  Wash.  Ter.  472. 

i«8  Brandt  v.  Clarke,  81  Oal.  634. 

i«4  Miller  V.  Thorpe,  4  C(rf.  App.  559;  BurneU  v.  Wachtei,  id.  5.56; 
Kimmins  v.  Lord,  1  id.  221;  Beifeld  v.  Martin,  4  id.  578;  Ri(*ardson 
▼.  Dunlop,  26  Oreg.  270. 

166  Hammond  v.  Bovee,  4  Col.  App.  269;  also,  F^rst  Nat  Bank  v. 
Leppel,  9  Col.  594;  National  Bank  v.  McCaskill,  16  id.  408;  Butter 
V.  Shumway,  id.  95;  Patrick  v.  Weston,  21  id.  73. 

i«6Id.;  Estate  of  SmUey,  4  Col.  App.  582;  BurneU  v.  Wachtei,  id. 
556. 

167  state  v.  Drake,  11  Oreg.  396;  State  v.  Chee  Gong,  17  id.  635; 
and  see  State  v.  Foot  You,  24  id.  61. 

168  state  v.  Mack,  20  Oreg.  234. 

16©  Bailey  v.  Scott,  1  S.  Dak.  337;  Pieper  v.  Land  Co.,  56  Cal.  178. 
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court  stenographer  shall  be  the  record  in  the  ease  does  not  sup- 
ply the  place  of  a  bill  of  exceptions  duly  authenticated  and  cer- 
tified."<> 

§  6049.  What  a  bill  of  ezc6ption8  ahould  contain.  Documents 
and  affidavits  to  be  reviewed  by  the  appellate  court  must  be  em- 
bodied in  a  bill  of  exceptions  or  record."^  Writings,  if  not 
embodied  in  a  bill  of  exceptions,  should  be  unmistaJ^ably  marked 
or  identiiied,  so  aa  to  leave  no  doubt  as  to  what  is  referred  to,^*- 
as  affidavits  in  support  of  a  motion,^^^  or  affidavits  as  to  incom- 
petency of  a  juror.^^*  Affidavits  used  on  motion  to  open  the 
judgment  form  no  part  of  the  record,  where  there  is  no  certi- 
ficate of  the  clerk  or  admission  of  counsel  that  they  were  used 
for  that  purpose.^^'  And  to  review  intermediate  orders  on  an 
appeal  from  the  final  judgment,  such  orders  must  be  made  a 
part  of  the  record  by  a  bill  of  exoeptions.^^*  An  order  striking 
out  a  statement  on  motion  for  a  new  trial  can  not  be  brought 
before  the  Supreme  Court  by  a  bill  of  exceptions."''  It  is  not 
necessary  to  embody  matter  of  record  in  a  bill  of  exceptions.^"^ 
A  bill  of  exceptions  stating  "  that  thereupon  plaintiff  filed  his 
certain  motion,  with  affidavits  attached,  to  set  aside  said  verdict," 
does  not  refer  to  the  affidavits  so  as  to  make  them  part  of  the 
record.^^  If  a  bill  of  exceptions  made  to  an  order  dismissing  a 
motion  for  a  new  trial  recites  the  giving  of  a  notice  and  the 
different  steps  taken  in  prosecuting  the  motion,  it  will  be  re- 
ceived as  evidence  of  the  facts  recited,  without  including  notice, 
statement,  etc.,  in  the  transcript.**^ 

170  McKenzie  v.  Ballard,  14  Ool.  426;  and  see  Janeway  v.  Hols  ton, 
19  Oreg.  97;  McQuald  v.  Railroad  Oo.,  19  id.  535. 

171  Gates  V.  Buckingham.  4  Cal.  286;  Rltter  v.  Mason,  11  id.  214; 
Moore  v.  Semple,  id.  360. 

172  Lyons  V.  Thompson,  16  Iowa,  62. 

173  People  V.  Honshell,  10  Cal.  83;  People  v.   Martin,  32  Id.  92; 
Harman  v.  State,  22  Ind.  331. 

174  People  V.  Honshell,  10  Oal.  86;  aflElrmlng  People  v.  Stonecif^, 
6  id.  411. 

176  Rltter  V.  Mason.  11  id.  214. 
176  ComeU  V.  Davis,  16  Wis.  686. 

iTTQulvey  V.  Gambert,  32  Cal.  304;  see  Calderwood  v.  Peyser,  42 
Id.  110. 

178  De  JohnsoD  v.  Sepulbeda.  5  Cal.  149.  k 

179  Moffit  V.  Rogers,  15  Iowa,  4.53. 

180  Warden  v.  Mendocino  Co.,  32  Oal.  655. 
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I  6040a.  T1l«  Mtm«  —  conti&aed.  Any  matter  dehors  the  rec- 
ordy  relied  on  to  destroy  the  presumptions  in  favor  of  the  judg 
ment^  upon  an  appeal  therefrom,  must  be  embodied  in  a  bill 
of  exeeptions.^^^  As  a  rule  the  bill  should  make  as  short  and 
succinct  a  statement  of  the  eyidence  as  possible,  either  in  narra- 
tive form,  giving  its  substance,  or  by  stating  what  the  evidence 
tended  to  establish.^^  No  more  of  the  testimony  should  be 
given  than  is  necessary  to  explain  the  objection  to  be  urged  on 
appeal.^^  But  in  some  instances  it  may  be  necessary  to  state 
the  evidence  by  question  and  answer  in  order  to  lay  before  the 
court  the  exact  statement  of  the  witness^  even  though  it  may 
not  be  desired  to  point  an  exception,  and  it  must  be  left  largely 
to  the  discretion  of  the  trial  judge  when  settling  the  bill  to 
determine  the  proper  method  to  be  pursued  in  any  given  case.*** 
The  appellant  must  maJce  up  his  record  so  as  to  clearly  show 
the  basis  for  his  points.  And  it  is  not  sufficient  that  an  ob- 
jection by  counsel  at  the  trial  recites  certain  facts.  *®^  A  bill 
of  exceptions  which  does  not  make  a  record  of  what  actually 
happened  upon  the  trial  of  the  cause,  but  of  what  merely  oc- 
curred on  the  hearing  of  a  motion  for  a  new  trial,  is  not  entitled 
to  consideration.*®®  But  a  statement  on  motion  for  a  new  trial 
and  a  bill  of  exceptions  may  be  incorporated  in  one  paper  with- 
out invalidating  either.*^  It  was  held  that  a  paper  attached 
to  a  bill  of  exceptions,  and  marked  as  an  exhibit  thereto,  is 
not  a  part  of  the  bill,  and  that  the  bill  can  not  be  aided  by  it^^ 
But  a  bill  of  exceptions  is  to  be  read  in  connection  with  the 
record  of  which  it  forms  a  part,  and  a  document  set  out  in  an- 
other part  of  the  record,  which  is  sufficiently  identified  as  the 
one  referred  to  in  the  bill  of  exceptions,  may  be  deemed  a  part 
of  it>  and  considered  in  passing  upon  the  merits  of  an  exception 
reserved  by  such  bill.*®*    Errors  of  law  occurring  on  the  trial 

181  Oaruthers  v.  Hensley,  90  Gal.  559. 

182  Cohen  v.  Wallace,  107  Cal.  133;  and  see  Tucker  v.  Mills  Oo.,  15 
Oreg.  5S1;  State  v.  Clements,  15  id.  237;  Hamilton  v.  Gordon,  22  id. 
557. 

188  Flore  V.  Ladd,  22  Oreg.  202. 

184  Cohen  v.  Wallace,  107  Cal.  133. 

186  Williamson  v.  Tobey,  86  Oal.  497;  Davis  v.  Baker,  88  id.  106. 

186  Waite  V.  Stroud,  9  Wash.  St  333;  and  see  Goose  River  Bank  v. 
Gilmore,  3  N.  Dak.  188. 

187  Spottlswood  v.  Weir,  66  Cal.  525. 

188  France  v.  First  Nat.  Bank,  3  Wyo.  187. 

18©  People  V.  Wallace,  94  Oal.  494;  Railway  0>.  v.  Wright,  10  Oref. 
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may  be  reyiewed,  although  no  specification  of  the  particular 
errors  of  law  on  which  the  appellant  relies  is  contained  in  the 
bill  of  exceptions.  ^^  Irrelevant  matters  incorporated  into  a 
bill  of  exceptions  will  not  be  considered  upon  the  appeal.^*^ 

I  6050.  Filing  and  settlement  of  bill  of  exceptions.  Bills  of  ex- 
ceptions made  during  the  progress  of  the  trial  should  be  written 
down^  settled  and  signed  by  the  judge,  filed  in  the  case,  and  be 
annexed  to  the  judgment-roll.*^  A  bill  of  exceptions  may  be 
filed  by  the  judge  at  his  own  instance,  and  will  in  siich  case 
become  a  part  of  the  record.***  A  bill  of  exceptions  can  not 
be  filed  by  the  judge  after  the  time  given,  at  least  not  without 
the  consent  of  all  parties.*®*  The  fact  that  a  bill  of  excep- 
tions was  not  signed  until  more  than  ten  days  after  the  trial 
can  not  defeat  a  party's  right  to  appeal.*^  A  certificate  of  the 
judge,  made  eight  years  after  the  trial,  that  he  believed  the 
exceptions  were  correctly  noted  in  the  clerk's  minutes  of  testi- 
mony, can  not  supply  the  place  of  a  bill  of  exceptions.*®*  When 
it  appears  from  the  bill  of  exceptions,  signed  by  the  judge,  that 
the  motion  for  new  trial  was  heard  on  statement,  counter-state- 
ment, and  affidavits,  it  can  not  be  objected  that  the  statement 
was  not  settled.*®*'  A  bill  of  exceptions  taken  during  the  trial 
is  a  part  of  the  judgment-roll.*®®  Bills  of  exceptions  settled 
after  trial  and  judgment,  though  not  technically  a  part  of  the 
judgment-roll,  are  filed  by  the  clerk,  and  become  part  of  the 
record  on  appeal.*®® 

§  5050a.  The  same  —  Jurisdiction.  The  settlement  of  a  bill 
of  exceptions  is  a  proceeding  in  an  action.*^    And  the  duty  and 

162;  Gaapary  v.  Portland.  19  id.  500;  20  Am.  St.  Rep.  844.  An  exc^>- 
tlon  is  not  preserved  by  a  Journal  entry.  Cochrane  v.  Mining  Oo., 
1  Ool.  App.  235;  German  v.  National  Bank,  16  dA.  244. 

190  Reay  v.  Butler.  60  Oal.  572;  Hagman  v.  Williams,  88  id.  146;  and 
see  Bridal  Veil  Lumber  Co.  v.  Johnson.  25  Oreg.  105. 

iM  Hyde  V.  Boyle,  03  Oal.  1. 

192  More  V.  Del  Valle,  28  Oal.  170;  People  v.  Bmplre  O.  &  S.  M.  Ooi, 
33  id.  173;  Wetherbee  v.  Carroll,  id.  553. 

i»8  Shepherd  v.  Brenton,  15  Iowa,  84. 

iM  Swinney  v.  Nave,  22  Ind.  178. 

195  People  V.  Martin,  6  Cal.  477. 

196  CastnyB  Exrs.  v.  Armesti,  14  Oal.  38. 
107  Williams  V.  Gregory,  9  Cal.  76. 

198  Cal.  Code  Civ.  Pro.,  §  670. 

199  Id.,  I  950. 

200  Lukes  V.  Logan,  66  Cal.  33;  Stonesifer  v.  Kilbum,  94  id.  88b 

Vol.  Ill  — 71 
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power  of  settling  statements  and  bills  of  exceptions  rest  gen- 
erally and  properly  in  the  judge  of  the  trial  court,  and  the  ap- 
pellate court  will  not  interfere  with  such  statement  or  bill 
except  in  the  case  of  a  refusal  by  the  judge  to  allow  an  excep- 
tion.^* And  the  legislature  can  not  enjoin  upon  a  private 
citizen  the  duty  of  settling  a  bill  of  exceptions,  nor  require  a 
judge  to  continue  to  discharge  judicial  duties  after  his  term  of 
office  has 'expired,  though  it  may  authorize  him  to  settle  such 
bill.*^  But  mandamus  will  lie  to  compel  the  settlement  of  a 
bill  of  exceptions  prepared  in  time,  which  the  judge  has  im> 
properly  refused  to  settle.^^ 

I  5050b.  The  same  —  notice  —  time  of  eettlement.  The  Mon- 
tana statute  (Laws  Extra  Sess.  1887,  p.  82,  §  5)  requires  notice  to 
the  adverse  party  of  the  presentation  and  settlement  of  a  bill 
of  exceptions.*^  So  in  California,  under  section  650,  Code  of 
Civil  Procedure,  a  bill  of  exceptions  prepared  and  settled  after 
the  trial  must  be  prepared  and  served  on  the  adverse  party  or 
counsel,  who  may  offer  amendments,  and  thereafter  the  bill  is 
settled  by  the  judge,  on  notice  to  the  parties.**  The  notice 
provided  for  in  this  section  of  the  Code  is  for  the  benefit  of 
the  adverse  party,  and  mav  be  waived  by  him.**    Under  Oregon 

201  Oolbert  v.  Rankin,  72  Cal.  197;  Stratton  v.  Timber  Co.,  86  Id. 
352;  Jn  re  Yates,  90  Id.  257;  Hyde  v.  Boyle,  89  Id.  590;  and  see 
In  re  Moore,  78  id.  242;  Wheeler  v.  Flck,  4  N.  Mex.  36.  Under 
statute  of  South  Dakota  (Comp.  Laws,  §  5068),  when  the  death, 
disqualification  or  absence  of  the  trial  Judge  is  shown  to  exist,  it  is 
the  duty  of  the  appellate  court  to  direct  some  manner  in  which  a 
bill  may  be  settled,  and  this  will  generally  be  done  by  authorizing 
some  other  judge  to  act  in  the  matter.  Severson  v.  Insurance  Go.,. 
3  S.  Dak.  412. 

202  Leach  v.  Aitken,  91  Cal.  484. 

aosSansome  v.  Myers,  80  Cal.  483;  Hicks  v.  Masten,  101  id.  651: 
Flagg  V.  Puterbaugh,  id.  583;  Leach  v.  Pierce,  93  id.  624;  Che 
Gong  V.  Stearns,  16  Oreg.  219.  When  mandamus  will  not  lie.  See 
People  V.  Sullivan,  61  Cal.  233;  Coffey  v.  Grand  Council,  87  id.  367; 
Pacific  Land  Ass'n  v.  Hunt,  105  id.  202.  A  writ  of  mandate  lies  to 
compel  a  referee  to  settle  a  statement  on  motion  for  a  new  trial  in 
an  action  tried  by  him.  Careaga  v.  Femald,  66  Gal.  351;  and  see 
Keane  v.  Murphy,  19  Nev.  89;  §  4897,  ante.  Sufficiency  of  petition  for 
writ  of  mandate  to  compel  settlement  of  bill  of  exceptions.  Wal- 
kerley  v.  Greene,  104  Cal.  208:  Landers  v.  Trawler,  84  Id.  547; 
Auschlag  V.  Superior  Ct,  76  id.  513;  Williard  v.  Dillard,  86  id.  154. 

3M  And  see  McKay  v.  Railway  Co.,  13  Mont  15. 

906  See  KeUeher  v.  Creciat,  89  Cal.  38;  Hyde  r.  Boyle,  9S  Id.  1. 

ao6  Hicks  V.  Masten,  101  Cal.  651. 
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practice^  a  bill  of  exceptions  should  be  tendered  to  the  judge 
immediately  after  the  trial,  unless  the  time  therefor  is  extended^ 
but  the  settlement  and  allowance  thereof  may  be  made  at  any 
reasonable  time  thereafter,  according  to  the  convenience  of  the 
judge.^^  The  appellate  court  will  not  refuse  to  consider  a  bill 
of  exceptions  on  the  ground  that  it  was  not  settled  in  time, 
unless  it  affirmatively  appears  from  the  record  that  the  bill  waa 
not  presented  in  time,  or  that  the  regular  steps  were  not  taken 
for  its  settlement.^^  The  bill  may  be  settled  after  an  appeal 
ha^  been  taken.^^  In  some  jurisdictions  provision  is  made  for 
extension  of  time  to  settle  bills  of  exception.*^^  And  an  order 
made  after  statutory  time  haa  expired,  settling  a  statement  or 
bill,  operates  to  extend  the  time  for  such  settlement  to  the  date 
thereof.^*  Such  order  may  be  ex  parte ^^'^  An  agreement  of 
parties  appearing  in  the  record,  that  exceptions  taken  at  the 
trial  may  be  settled  at  another  time,  is  sufficient  to  authorize 
the  trial  judge  to  settle  a  bill  of  exceptions  or  statement  after 
the  trial.^"  The  judge  has  no  authority  to  settle  a  bill  of  ex- 
ceptions prepared  and  served  after  the  expiration  of  the  time 
limited  by  his  admission  to  prepare  and  serve  a  proper  draft 
in  lieu  of  a  previous  skeleton  bill,  in  the  absence  of  a  legal  ex- 
cuse for  the  neglect,  and  his  action  in  refusing  to  settle  such 
bill  is  correct.^** 

%  5050c.  Signing  —  authentication.  A  draught  of  a  bill  of  ex- 
ceptions must  be  authenticated  by  the  signature  or  indorsement 
of  the  attorney  presenting  it,  or  of  the  party,  if  he  appears  in 
person.    And  unless  such  draught  shows  that  it  is  one  pre- 

307  Ah  Lep  V.  Gong  Cboy,  13  Oreg.  206;  and  see  Holcomh  v.  Teal, 
4  id.  352. 

208Reay  v.  Butler,  6d  Cal.  572;  and  see  Jaffe  v.  Lilienthal,  101 
Id.  175. 

909  Reay  v.  Butler,  09  Cal.  572. 

210  See  Moe  v.  Railroad  Ck>.,  2  N.  Dak.  282;  Roy  v.  Uni<m  Mercantile 
Co.,  3  Wyo.  417. 

Ml  Edwards,  etc.,  Lumber  Co.  v.  Baker.  2  N.  Dak.  289. 

212  Johnson  v.  Railroad  Oo.,  1  N.  Dak.  854;  cwUra,  Taylor  v.  Deny, 
4  Col.  App.  109;  compare  Grelg  v.  Clement,  20  Ool.  1«7. 

3i8Sebree  v.  Smith,  2  Idaho,  829;  see  Locktaart  v.  RollioB,  Id. 
508. 

214  visher  v.  Smfth,  92  Cal.  60;  and  see  Stoneeifer  v.  Armstroiig, 
86  id.  594;  Bunnel  v.  Stockton,  83  id.  819.  Time  of  settling  and 
signing  bill  of  exceptions  under  statute  of  New  Mezica  See  Tezaa, 
etc..  R.  R.  Co.  V.  Saxton,  8  N.  Mex.  282;  Svaxis  ▼.  Baggfl,  4  Id.  147; 
Jennlson  v.  Boos,  Id.  157. 
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pared  and  presented  by  a  party  to  the  cause,  it  need  not  be 
noticed  as  a  paper  upon  which  the  judge  or  any  of  the  counsel 
in  the  cause  are  called  upon  to  act.^^'^  Under  Colorado  practice, 
bills  of  exception  must  be  signed  and  sealed  by  the  judge  whose 
rulings  are  excepted  to.^**  And  a  bill  of  exceptions  can  not  be 
preserred  by  affidavits  except  in  a  case  where,  upon  the  presen- 
tation of  a  true  bill,  the  judge  **  shall  neglect  or  refuse  to  allow 
and  sign  and  seal  the  same/'*^^ 

§  5050d.  The  same  —  petition  to  proT«.  Section  652,  Califor- 
nia Code  of  Civil  Procedure,  provides  for  a  petition  to  the 
Supreme  Court  to  prove  an  exception  which  the  judge  has  re- 
fused to  allow  in  accordance  with  the  facts.  But  this  pro- 
vision does  not  confer  upon  the  Supreme  Court  power  to  settle 
the  bill  or  statement,  and  has  no  application,  except  where  the 
judge  has  refused  to  allow  an  exception  which  he  had  the  power 
to  allow.^*®  But  it  seems  that  the  right  to  prove  an  exception 
involves  the  right,  when  necessary,  to  prove  upon  what  the  ex- 
ception was  based.^**  In  an  application  to  the  Supreme  Court 
under  this  section,  the  petition  should  set  forth  the  exceptions 
taken  and  the  evidence  in  support  thereof,  and  notice  of  the 
application  should  be  given  to  the  trial  judge.^^ 

§  50606.  The  same  —  presumptiona.  Where  the  record  on  ap- 
peal does  not  show  a  settlement  of  the  bill  of  exceptions,  such 
fact  will  nevertheless  be  presumed  from  the  signature  of  the 

215  Landers  v.  Lawler,  84  Oai.  547;  and  see  Houghton  v.  Trumbo, 
103  id.  239. 

216  Felchhelmer  v.  Tromistiene,  12  CJol.  282;  Reed  v.  Gates,  11  id. 
527;  Hammond  v.  Bovee,  4  Col.  App.  269;  Pelton  v.  Bauer,  id.  3.39; 
Marshall,  etc.,  Min.  Co.  v.  Kirtley,  8  Col.  108;  and  see  Railroad  Co. 
V.  Marseilles,  107  in.  313. 

217  Diamond,  etc.,  Min.  Co.  v.  Faulkner,  17  Col.  9.  Necessity  of 
authentication  of  bill  of  exceptions.  Howard  v.  Bowman,  3  Wyo. 
31L  Signing  by  Judge  in  vacation.  McBrlde  v.  Railway  Co..  3  Wyo. 
183.  No  statute  in  Oregon  fixes  the  time  within  which  a  judge  may 
sign  a  bill  of  exceptions.    Che  Gong  v.  Steams,  16  Oreg.  219. 

218  Landers  v.  Landers,  82  Cal.  480;  Vance  v.  Superior  Ct,  87  id. 
390;  TIbbets  v.  Riverside  Banking  Co.,  97  id.  258:  Hyde  v.  Thornton, 
83  id.  83. 

219  Jennings  v.  Brown,  109  Oal.  290;  and  see  Vance  v.  Superior  Ct, 
87  id.  390. 

220  Estate  of  Hawes,  68  Cal.  413;  Landers  v.  Landers,  82  id.  480; 
Estate  of  Biddel.  75  id.  229.  When  the  application  wiU  be  denied. 
Crow  V.  Minor,  85  Cal.  214;  People  v.  Scott,  91  id.  563. 
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trial  judge  thereto  attaehed.^^  In  aji  application  to  the  Su- 
preme Court  under  the  statute,  to  settle  a  bill  of  exceptions, 
on  the  ground  that  the  trial  judge  refuses  to  settle  the  same  in 
accordance  with  the  facts^  every  presumption  is  in  favor  of  the 
correctness  of  the  bill  as  settled  by  the  trial  judge,  and  it  will 
stand,  unless  the  attacking  party  affirmatively  shows  its  in- 
correctnesa*^  So  when  the  court  refuses  to  give  a  charge  re- 
quested, and  the  bill  of  exceptions  does  not  contain  the  charge 
given  by  the  court  nor  any  exception  thereto,  the  presumption 
is  that  the  court  correctly  charged  the  jury,  and  that  such  charge 
covered  the  ground  of  the  instruction  requested.*^ 

§  6060f .  The  same  —  Btriking  from,  flies.  A  bill  of  exceptions 
not  settled  as  provided  by  the  statute  will  be  stricken  from  the 
files.^**  But  it  is  held  that  a  bill  of  exceptions,  although  merely 
a  transcript  of  the  stenographer's  notes  and  containing  much 
immaterial  matter,  will  not  be  stricken  out,  when  it  was  allowed 
as  a  bill  of  exceptions  without  objection,  and  the  error,  if  any, 
to  be  reviewed,  is  the  granting  of  a  nonsuit.*^ 

S  5051.  Exceptions  to  evidence.  An  exception  to  admission 
of  evidence,  stating  no  grounds,  will  not  be  considered.^^  In 
a  trial  by  the  court  the  bill  of  exceptions  must  show  what  evi- 
dence was  given  on  the  trial,  and  the  exceptions  taken  to  the 
finding.2^  Exceptions  will  not  be  sustained  which  simply  show 
that  incompetent  declarations  were  admitted  in  evidence,  with- 
out showing  what  those  declarations  were.*^  A  statement  in  a 
bill  of  exceptions,  that  the  plaintiflF  offered  in  evidence  a  deed 
to  him  and  others,  conveying  the  demanded  premises  to  the 
parties  therein  named,  according  to  their  respective  interests, 
does  not  show  whether  the  deed  conveyed  the  land  to  the  parties 
as  tenants  in  common  or  in  severalty .^^ 

221  state  V.  CampbeU.  20  Nev.  122. 

222  Baird  v.  Gleckler,  3  S.  Dak.  300;  and  see  Gilpin  v.  Gilpin,  12 
Col.  504. 

228  Flint  V.  Nelson,  10  Utah,  261. 

224  Montana,  etc.,  Produce  Co.  v.  Howard,  10  Mont.  296. 

225  Johnston  v.  Railway  Co.,  23  Oreg.  94;  distinguishing  Eaton  v. 
Navigation  Co.,  22  id.  497. 

226  Miller  V.  Duff,  34  Wis.  167;  Voorman  v.  Voight,  46  Oal.  392; 
Tucker  v.  JcHies,  8  Mont.  232. 

227  Concanon  v.  Blnke,  16  Wis.  518. 

228  Racket  V.  King,  8  Allen,  144;  85  Am.  Dec.  695.  Mere  general 
exceptions  will  not  be  considered.  Klelnschmidt  v.  Her,  6  Mout  122; 
BlackvreU  v.  McLean.  0  Wash.  St.  301. 

Page  V.  O'Brien,  36  Cal.  559. 
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I  6058.  EzceptioiM  to  flndlngB.  A  defective  finding  of  facts 
is  not  a  ground  for  reversing  a  judgment^  when  that  defect 
is  not  noticed  or  complained  of  in  the  court  below.^**  A 
defective  specification  of  grounds^  explaining  the  points  of  ob- 
jection, is  not  cured  by  the  assignments  in  the  exceptions  taken 
to  the  findings.**^ 

S  5053.  Exceptions  to  inBtruetions.  It  is  the  duty  of  appel- 
lant to  incorporate  instructions  to  which  he  objected  in  his  bill 
of  exceptions.^^  To  enable  the  Supreme  Court  to  pass  upon 
the  propriety  of  modified  instructions,  the  instructions,  as  asked, 
should,  be  before  the  court,  and  also  the  modifications,  as  made 
by  the  court  below.®^  Exceptions  to  instructions  given  or  re- 
fused by  the  court  should  be  specific.^^ 

I  5054.  Exceptions  to  rulings.  Where  an  exception  is  taken 
to  the  decision  of  a  court  refusing  a  nonsuit,  on  settlement  of 
the  bill  the  plaintiff  must  see  that  all  the  evidence  material  for 
him  is  inserted  in  the  bill  of  exceptions.^*^  A  trial  before  a 
referee  should  be  conducted  in  the  same  manner  as  a  trial  before 
the  court,  and  the  evidence  should  be  embodied  in  a  bill  of  ex- 
ceptions certified  by  the  referee.®*  In  a  bill  of  exceptions,  the 
words,  "  the  foregoing  was  all  the  evidence  given  in  the  cause," 
are  suflBcient  to  exclude  the  presumption  of  other  evidence.^'^ 

I  -5055.  Transcript  on  appeal.  It  is  the  duty  of  the  appel- 
lant to  furnish  the  Supreme  Court  with  a  complete,  clean,  nrop- 
erly  arranged,  and  properly  authenticated  transcript;*^  to  at- 

280  McClusky  V.  Gerhauser,  2  Nev.  47.  Exceptions  to  findings  on 
Statute  of  Limitations.    Dougall  v.  Sehulenberg,  101  C^.  154. 

281  Harper  v.  Minor,  27  Cal.  107. 

282  Hicks  V.  Britt,  21  Ark.  422;  South.  Pac.  R.  R.  C5o.  v.  Superior 
Ck>urt,  106  GaL  84;  Braverman  v.  Irrigation  Co.,  101  id.  644;  Gilpin 
V.  GUpln,  12  Ck>I.  504. 

288  Boies  y.  Henney,  32  III.  130. 

284  Baker  v.  McGinniss,  22  Ind.  257. 

286  Ringgold  V.  Haven,  1  Cal.  108;  Dickenson  v.  Van  Horn,  9  id. 
210,  211.  Exception  to"  ruling  of  court  upon  a  nonsuit.  See  Craig 
V.  Water  Co.,  107  Cal.  675;  Toulouse  v.  Pare,  103  id.  251. 

286  Goodrich  v.  Qity  of  MarysviUe,  5  Cal.  431;  Phelps  v.  Peabody. 
7  id.  52. 

287  Ford  V.  Mitchell,  21  Ind.  54;  Estep  v.  Larsh,  id.  183;  Branham 
V.  Bradford,  17  id.  47. 

288  Kimball  v.  Semple,  31  Gal.  657;  see,  also,  Kellogg  v.  Mayer. 
54  id.  583;  Martin  v.  Hudson,  79  id.  612;  Green  v.  McMann,  79  id. 
561;  Swasey  v.  Adair,  83  id.  136;  Mlskel  v.  Stone,  1  Wash.  Ter.  229. 
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tend  to  clerical  and  typographical  errors,  and  see  that  the  trans- 
cript is  a  true  copy  of  the  original  in  all  respects  other  than 
maps  and  surveys.^^  Pleadings,  proceedings,  and  statement 
sliall  be  chronologically  arranged,  and  each  transcript  shall  be 
})refaced  with  an  alphabetical  index  to  its  contents,  specifying 
i:ie  folio  of  each  separate  paper,  order,  or  proceeding,  and  of 
tlie  testimony  of  each  witness,  and  the  transcript  shall  have  at 
least  one  blank  fly-sheet  cover.^*^  It  must  be  duly  certified  to 
be  correct  by  the  attorneys  of  the  parties  plaintiff  and  defendant, 
or  by  the  clerk  of  the  court  from  which  the  appeal  is  taken.**^ 
The  object  of  this  rule  is  to  enable  the  attorneys  to  make  up  the 
record,  and  by  omitting  useless  and  superfluous  matter  save 
expense,  facilitate  the  examination,  and  hasten  the  decision.**^ 
The  transcript  of  recordja  in  civil  cases  must  be  printed.**'  The 
party  filing  the  transcript,  or  the  clerk  of  the  court,  may  print 
the  same,  and  the  printed  transcript,  certified,  shall  be  filed;  and 
constitute  the  record  of  the  cause  in  the  appellate  court.*** 

The  Supreme  Ck>urt  rules  of  South  Dakota  contemplate  a  care- 
fully prepared  abstract  or  abstracts,  which  shall  take  the  place  of 
the  original  record,  for  the  purpose  of  the  hearing  and  decision  of 
the  case,  which  will  be  heard  and  decided  upon  the  facts  so  pre- 
sented, and  the  original  papers  will  not  be  examined  in  the  Supreme 
Court,  except  to  settle  a  disagreement  between  abstracts.  Noyes 
v.  Lane,  2  S.  Dak.  55;  so.  in  Iowa.  Bailey  v.  Association,  71  Iowa, 
690:  Mielenz  v.  Quasdorf,  68  id.  627.  Exceptions,  to  be  availablo 
to  the  appellant,  must  affirmatively  appear  In  the  abstract.  Peter- 
son T.  Siglinger,  3  Iowa,  255.  And  if  the  abstract  fails  to  show  that 
an  api^al  has  been  taken,  the  Supreme  Court  will  not  assume  juris- 
diction, but  will  dismiss  the  appeal.  First  Nat.  Bank  v.  Elevator 
Co.,  2  Iowa,  356;  Valley  City,  etc.,  Irrigation  Cb.  v.  Schone,  id.  344. 
Transcript  under  Colorado  Appeal  Act  of  1805.  See  South  Boulder, 
etc.,  Reservoir  Co.  v.  Reservoir  Co.,  8  Col.  429;  Buddee  v.  Spangler. 
12  id.  216:  Keeter  v.  JeweU,  15  id.  220;  under  Washington  Appeal 
Act  of  1800.  See  Jones  v.  Jenkins,  3  Waah.  St.  17:  TuUis  v.  Sliannon, 
id.  716.  Under  Washington  Appeal  Act  of  1803,  tlie  Superi'^r 
Courts  are  not  authorized  to  certify  questions  to  the  Supreme  Coi.i  t 
for  decision.    Munson  v.  Mudgett,  14  Wash.  St  662. 

230  Franklin  v.  Goodman,  31  Cal.  458. 

240  Cal.  Sup.  Ot,    rule  8. 

2*1  Cal.  Sup.  Ct.  rule  2;  Cal.  Code  Civ.  Pro..  §  953. 

242  Estate  of  Boyd,  25  Cal.  511. 

243  As  to  directions,  see  Cal.  Sup.  Ot.  rule  7. 

244  Cal.  Sup.  Ct.  mle  12.  A  transcript  should  not  be  filed  unless  It 
complies  with  the  rules  of  the  appellate  court  Faut  v.  Tandy, 
7  Mont  443.  And  refusal  to  consider  an  appeal  will  be  warranted 
where  the  transcript  fails  to  comply  therewith.  Brownell  v.  McOor- 
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I  5056.  Filing  transcript.  In  all  cafies  where  an  appeal  haa 
been  perfected  the  transcript  shall  be  filed  within  forty  days.^**^ 
The  time  may  be  extended  by  stipulation,  but  the  court  can  not 
extend  it  more  than  twenty  days.***  If  not  filed  within  the  time 
prescribed,  the  appeal  may  be  dismissed  on  motion  made  during 
the  first  week  of  the  term,  without  notice.^*'  It  has  been  held 
by  the  United  States  Supreme  Court  that  the  general  rule 
that  transcript  of  record  must  be  filed,  and  the  case  docketed  at 
the  term  next  succeeding  the  appeal,  has,  however,  exceptions; 
as  where  appellant  is  prevented  from  seasonably  obtaining  the 
transcript^  by  fraud  of  the  other  party,  or  by  the  ill-founded 
order  of  the  court  below.**^  Under  the  statute  of  Iowa,  it  is  the 
duty  of  the  appellant  to  file  a  perfect  transcript.**® 

I  5057.  Berrlce  of  transcript.  As  soon  as  practicable  after 
being  printed,  and  at  or  before  the  time  of  filing  the  same, 
a  printed  copy  shall  be  served  on  the  attorney  of  the  adverse 
party,  and  if  there  be  more  than  one  adverse  party,  on  the  attor- 

miek,  7  Mont  12.  Mutilation  of  the  transcript  will  not  be  tolerated. 
Faut  V.  Tandy,  7  Mont.  443.  And  no  hearing  will  be  permitted  on  a 
transcript  which  has  a  useless  index.  Mason  v.  McLean,  6  Wash. 
St.  31. 

a«  Oal.  Sup.  Ct  rule  2. 

2*«Id. 

247  Id.  Time  of  Uling  transcript.—  Conerult  Somers  v.  Somers,  83  Cal. 
621;  BetheU  v.  Rogers.  100  id.  176;  Bush  v.  Geisey,  16  Oreg.  267; 
McOarty  v.  Wintler,  17  id.  391;  Judkins  v.  Taffe,  21  id.  8B;  Chemin  v. 
East  Portland,  19  id»  512;  (JOok  v.  Albina,  20  id.  190;  Sebree  v. 
Smith,  2  Idaho,  327;  Fahey  v.  Belcher,  id.  1076;  Mahony  v. 
Marshall,  id.  1065.  Failure  to  file  transcript  In  time  is  ground 
for  dismissal  of  appeal,  but  such  failure  may  be  excused  for  cause 
shown.  Westhelmer  v.  Thompson,  2  Idaho,  1137;  Crawford  v. 
Haller,  2  Wash.  Ter.  161;  Miller  v.  Savings  Bank,  5  Wash.  St  200; 
Smith  V.  Arthur,  id.  356;  Bast  v.  Hysom,  id.  88;  State  v.  Wilson, 
7  id.  502;  Judge  v.  Ohm,  89  Gal.  134;  Chapman  v.  Bank  of  Callfocnia, 
88  id.  419;  Emeric  v.  Alvarado,  106  id.  646.  Extension  of  time  to 
file  transcript  Desmond  v.  Fans,  83  Oal.  134;  Grant  v.  De  Lamori, 
71  id.  329;  Bush  v.  Geisey,  16  Oreg.  267;  Kelley  v.  Pike,  17  id.  330. 
Stipulation  extending  such  time.  See  Wittram  v.  Crommelln,  72  Cal. 
89;  Poupion  v.  Muzio,  68  id.  235;  Wood  v.  Forbes,  62  id.  37.  The 
Montana  statute  prescribing  the  time  in  which  the  transcript  on 
appeal  shall  be  filed  is  directory  and  not  mandatory.  Territory  v. 
Hanna,  5  Mont  247;  Territory  v.  Mackey,  8  id.  172. 

248  United  States  v.  Gomez,  3  Wall.  752;  see,  also,  Thompson  v» 
Blanchard,  2  N.  Y.  561. 

M9  Hall  V.  Smith,  15  Iowa,  584. 
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ney  of  each  party  appearing  by  attorney.^^  A  failure  of  such 
service  is  not  a  ground  for  dismissing  the  appeal  if  reasonable 
diligence  is  used;  but  respondent  may  object  to  a  hearing  at  the 
first  term  if  service  is  not  made  in  time  for  him  to  prepare  for 
argument.^^  Ser\ice  should  be  made  before  or  at  the  time  of 
filings  and  if  the  transcript  is  printed  by  the  clerk,  the  appellant 
should  direct  the  clerk  to  forward  him  copies  as  soon  as  printed 
for  service.*^  Besides  the  original,  there  shall  be  filed  seven- 
teen copies  of  the  transcript^  and  points  and  authorities,  and 
statement  of  facts,  which  copies  shall  be  distributed  by  the 
clerk  aa  prescribed  by  law.^" 

I  5058.  What  the  transcript  muat  contain.  On  appeal  from 
a  final  judgment,  the  appellant  must  furnish  the  court  with  a 
copy  of  the  notice  of  appeal,  of  the  judgment-roll,  and  of  any 
bill  of  exceptions  or  statement  in  the  case  upon  which  the  ap- 
pellant reliee.  Any  statement  used  on  motion  for  new  trial, 
or  settled  after  decision  of  such  motion,  when  the  motion  is 
made  upon  the  minutes  of  the  court,^*  or  any  bill  of  exceptions 
settled,^**  or  used  on  motion  for  a  new  trial,  may  be  used  on  ap- 
peal from  a  final  judgment  equally  as  on  appeal  from  the  order 
granting  or  refusing  a  new  trial.^*^  On  appeal  from  a  judg- 
ment rendered  on  an  appeal  or  from  an  order,  except  an  order 
granting  or  refusing  a  new  trial,  the  appellant  must  furnish  the 
court  with  a  copy  of  the  notice  of  appeal,  of  the  judgment,  or 
order  appealed  from,  and  of  papers  used  on  the  hearing  in  the 
court  below.*^  On  an  appeal  from  an  order  granting  or  refus- 
ing a  new  trial,  the  appellant  must  furnish  the  court  with  a  copy 
of  the  notice  of  appeal,  of  the  order  appealed  from,  and  of  the 
papers  designated  in  section  661  of  the  Code.^"®    These  copies 

MO  Cal.  Sup.  Ct,   rule  11. 

»i  Estate  of  Boyd,  25  Cal.  512. 

2B2Id. 

2M  Cal.  Sup.  Ot  rule  2,  subd.  6.  See  rules  of  the  Supreme  Court 
of  California,  adopted  in  1802;  Lang  v.  Speoht,  62  Cal.  145. 

254  As  provided  In  Cal.  Code  Civ.  Pro.,  S  661. 

2M  As  provided  in  Id..  §§  649,  650. 

aw  Col.  Code  Civ.  Pro.,  §  950. 

257  Id.,  §  951.  If  the  transcript  does  not  contain  the  Judgment 
from  which  the  appeal  purports  to  be  talcen,  the  app^l  can  not  be 
entertained.  Savings,  etc.,  Society  v.  Meeks,  66  Cal.  371;  People  v. 
Sing  Lum,  60  id.  6.  The  statement  in  the  bill  of  exceptions  that  a 
judgment  was  rendered  can  not  supply  the  place  of  the  Judgment 
Itself.    Yuma  County  v.  Lovell,  20  Col.  80. 

268  Id..  §  952. 
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mufit  be  arranged  in  their  chronological  order,  and  to  them  must 
be  added,  in  cases  in  which  it  is  necessary,  an  assignment  of 
errors,  and  a  stipulation  of  the  attorneys,  or  the  certificate  of 
the  clerk,  that  the  transcript  is  correct,  and  that  the  necessary 
bond  on  appeal  has  been  given,  or  that  the  same  has  been  waived 
by  stipulation. 

i  5059.  Form  of  stipulatloii. 

Form  No.  1163. 

It  is  hereby  agreed  that  the  foregoing  transcript  contains  a 
full,  true,  and  correct  copy  of  all  papers  necessary  and  proper 
to  be  used  on  this  appeal;  that  the  appeal  herein  was  duly  per- 
fected and  the  requisite  undertaking  on  appeal  was  given  and 
filed  within  the  time  prescribed  by  law  [or  that  an  undertaking 
on  appeal  is  hereby  expressly  waived  by  the  respondent];  that 
the  foregoing  is  a  full,  true,  and  correct  transcript,  and  that  the 
appeal  herein  may  be  heard  thereon. 

A.  B.,  Attorney  for  Appellant. 

C.  D.,  Attorney  for  Respondent. 

§  5060.  Affidavits  and  documents.  Affidavits  or  documents 
copied  into  the  transcript,  but  not  certified  by  the  clerk  or 
judge,  or  not  presented  by  statement  or  bill  of  exceptions,  can 
not  be  considered.^®  So  of  affidavits  used  on  motion  to  open 
the  judgment;^*^  nor  the  affidavit  of  one  of  the  attorneys,  show- 
ing the  objections  made  to  the  selection  of  the  jury.**  The 
certificate  of  the  judge,  of  the  matters  read  or  referred  to, 
wliere  documents  and  depositions  were  used  on  a  motion  for 
new  trial,  will  be  sufficient  identification  of  the  documents  and 
depositions  used;*^  and  a  copy  of  such  papers  used  on  the  hear- 
ing of  the  motion  must  be  furnished.**  So,  on  a  review  of  an 
order,  on  motion  to  dismiss  a  complaint  on  specified  grounds.** 
Affidavits  filed  in  opposition  to  an  application  for  an  injunction 

2r.o  Gordon  v.  Clark,  22  Cal.  534:  83  Am.  Dec.  82;  Stone  v.  Stone,  17 
€al.  513:  People  v.  HonsheU,  10  Id.  as.  A  mere  marking  of  the  affi- 
davits by  the  clerk  of  the  court,  as  having  been  read  on  the  hearing 
is  not  a  sufficient  record,  on  appeal.  Von  Glahn  v,  Brennan,  81 
Oal.  261:  and  s#e  White  v.  White,  88  id.  429. 

260  Ritter  V.  Mason,  11  Cal.  214. 

281  Magee  v.  Mok.  Hill  CanaJ  &  Min.  Oo.,  5  Cal.  25a 

262Louck8  V.  Edmondson,  18  Cal.  203:  Walden  v.  Murdock,  23  Id. 
549. 

263  Same  authorities,  and  Bodley  v.  Ferguson,  25  Cal.  584. 

264  Freeborn  v.  Glazier,  10  Cal.  337. 
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.are  part  of  the  record,  and  may  be  conadered,  though  not  em- 
braced in  the  statement.** 

I  5061.  Copy  of  map.  The  appellate  court  doee  not  examine 
the  original  transcript  in  the  clerk's  office,  unless  it  contains 
the  only  copy  of  a  map  or  survey."*  But  one  copy  of  any  map 
or  survey  need  be  furnished."^ 

I  5062.  Findings.  Where  a  cause  is  tried  by  a  judge  alone, 
the  record  should  disclose  a  finding  by  him  of  the  facta,  and  a 
statement  of  his  conclusions  of  law  upon  the  facts.**  The  de- 
cision of  the  court  must  be  given  in  writing  and  filed  with  the 
clerk,  and  the  facts  found  and  conclusions  of  law  must  be 
separately  stated.  Findings  of  fact,  however,  may  be  waived 
by  the  parties."* 

§  5063.  Judgment-rolL  If  the  transcript  does  not  contain 
4tll  the  judgment-roll,  but  contains  all  that  is  necessary,  the  de- 
fect is  waived  by  stipulation  that  it  contains  all  that  is  neces- 
sary for  the  purpose  of  the  appeal.^*    But  the  transcript  should 

2»  GagUardo  v.  Crippln»  22  Gal.  862.  Facts  which  ought  to  appear 
In  a  statement  of  facts  properly  settled,  signed  and  authenticated, 
can  not,  when  controverted,  be  estabUshed  in  the  Supreme  Court  by 
affidavits  or  other  proof.  State  v.  Hinchey,  5  Wash.  St  326;  and  see 
Clauton  V.  Ck>ward,  67  Cal.  373. 

206  Franklin  v.  Goodman,  31  Oal.  45a 

M7  CaJ.  Sup.  Ot  rule  9. 

268  Hoa^land  v.  Clary,  2  Cal.  474;  see  S  4034,  ante. 

2e»  See  CaJ.  Code  Olv.  Pro.,  SS  632-634;  §  4666,  ante. 

270  Solomon  v.  Reese,  34  Cal.  28.  What  constitutes  judgment-roll. 
£iee  §  4760,  ante.  An  appeal  will  not  be  dismissed  by  reason  of  a 
defective  Judgment-roll,  when  all  the  portions  of  the  roll  are  be- 
fore the  appellate  court  which  are  requisite  to  a  full  determination  of 
the  cause.  Paige  v.  Roeding,  8»  Oal.  69.  If  It  be  contended  that 
the  Judgment-roU  is  defective  or  lacking  in  material  parts,  the 
omitted  documents,  if  properly  certified,  may  be  brought  before  the 
appellate  court,  and  It  wiU  determine  what  constitutes  the  Judg- 
ment-roll. Paige  V.  Roeding,  96  Cal.  380.  An  erder  substituting  a 
party  is  part  of  Judgment-roll.  Kittle  v.  Bellegarde,  86  Oal.  556. 
Appearance  of  attorney  is  not  a  part  thereof.  Lyons  v.  Roach,  84  Oal. 
27;  nor  Is  a  stipulation.  Savings  Union  v.  Myers,  76  Oal.  624; 
Spreckels  v.  Ord,  72  id.  86;  nor  blU  of  particulars  nor  instructions  of 
court  Paris  v.  Raynor,  76  Cal.  647;  nor  a  notice  of  motion  for  Judg- 
ment on  the  pleadings.  Prescott  v.  Grady,  91  Oal.  518;  nor  affidavits 
used  on  motion  to  discharge  attachment.  Bowring  v.  Bowring,  4 
Utah.  185;  Windt  v.  Baurriza,  7  Wash.  St  867;  nor  proceedings  re- 
lating to  appointment  of  guardian  ad  litem,  Batchelder  v.  Baker,  79 
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always  contain  enough  of  the  record  of  the  court  below  to  fully 
present  the  question,  and  show  the  materiality  of  the  point 
relied  on  to  reverse  the  judgment  or  order;  and  generally, 
wheneyer  a  pleading  or  other  paper  has  been  necessarily  used 
on  the  hearing  by  the  court  below,  a  copy  of  the  pleading  or 
an  agreed  statement  of  the  contents  of  so  much,  at  least,  as  is 
relevant  to  the  point  in  issue  should  be  furnished  in  the  tran- 
script.^^ The  fact  that  a  record  is  erroneous  in  stating  that 
the  parties  waived  a  jury  can  not  be  shown  by  an  affidavit  of  the 
judge  who  tried  the  cause.^^ 

§  5064.  Motions.  A  motion  is  no  part  of  a  record,  and  its 
indorsement  by  the  judge  as  "  correct "  does  not  make  it  so.^^ 

I  5065.  New  triaL  On  appeal  from  an  order  denying  a  new 
trial,  the  appellant  is  only  required  to  furnish  copies  of  the 
notice  of  appeal,  order  appealed  from,  and  of  the  papers  used 
on  the  hearing  of  the  motion.^*  Subsequent  decisions  seem, 
however,  to  require  more.  Evidence  of  service  of  the  notice  of 
motioii  must  be  contained  in  the  record,  or  it  must  clearly  ap- 
pear that  service  was  waived.^^  The  transcript  must  also  con- 
tain an  authenticated  copy  of  the  pleadings,  or  an  agreed 
statement  of  their  contents;^®  or  such  pleadings,  depositions,, 
and  minutes  as  were  read  or  referred  to  on  the  hearing,  identi- 
fied by  the  certificate  of  the  judge,  and  the  affidavits  anii  state- 

Cal.  266.  But  a  motion  to  strike  out  part  of  a  pleading  is  held  to 
be  part  of  the  Judgment-roll.  Bank  of  Commerce  v.  Fuqua,  11  Mont. 
285.  It  is  only  the  finding  of  a  referee  upon  the  whole  issue  that 
must  stand  as  the  finding  of  the  court,  and  form  part  of  the  Judg- 
ment-roll.   Faulkner  v.  Hendy,  103  Cal.  151. 

271  McQuade  v.  WhaJey.  29  Oal.  614.  The  record  on  appeal  must 
show  a  foundation  in  fact  for  the  points  made.  Williamson  v. 
Tobey,  86  Cal.  497;  Davis  v.  Baker,  88  Id.  106.  It  is  not  sufficient 
that  an  objection  by  counsel  at  the  trial  recites  certain  facts.    Id. 

272  Bmith  V.  Brannan,  13  Cal.  115. 

278  Thompson  v.  Buckenstofi,  1  Oreg.  17. 

274Wakeman  v.  Coleman,  28  Cal.  58;  see  §  4967,  ante;  Ingerman 
V.  Moore,  90  Cal.  410.  A  notice  of  a  motion  for  a  new  trial  forms 
no  part  of  the  record  on  appeal.  Richardson,  v.  City  of  Eureka.  92 
Cal.  64;  Affierbach  v.  McGovem,  79  id.  268;  unless  incorporated  in 
the  statement  or  bill  of  exceptions.  Alpers  v.  Schammel,  75  Cal.  590; 
Perkins  v.  McDowell,  3  Wyo.  328. 

275  Oalderwood  ^.  Brooks,  28  CaJ.  151;  Gum  v.  Murray,  6  Mont  10^ 

276  McQuade  v.  Whaley,  29  Cal.  612. 
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ment  Upon  which  the  motion  was  made.^^  There  i&  no  neceseity 
of  preparing  a  statement  on  appeal  from  an  order  granting  or 
refusing  a  new  trials  the  statement  on  motion  for  new  trial  be- 
ing sufficient.^®  It  is  not  necessary  in  all  cases  to  bring  up  the 
pleadings  in  full.  A  summary  will,  in  most  cases,  answer  every 
purpose  on  appeal,  if  it  be  agreed  to  by  the  attorneys  of  the 
parties.^®  When  the  only  point  is  as  to  whether  the  statement 
was  filed  in  time,  it  is  not  necessary  to  insert  the  statement 
itself  on  the  record.*®^  If  a  new  trial  has  been  denied,  on  the 
ground  that  the  evidence  is  insufficient  to  sustain  the  cause  of 
action,  an  authenticated  copy  or  an  agreed  statement  of  the 
pleadings  must  be  included  in  the  transcript.^^  An  appellate 
court  will  not  consider  an  order  on  motion  for  a  new  trial, 
when  the  motion,  judgment,  and  pleadings  are  only  presented 
to  it  by  a  bill  of  exceptions.'^  An  appeal  was  taken  from  a 
judgment  of  nonsuit,  and  an  order  denying  a  motion  for  a  new 
trial.  The  transcript  on  appeal  consisted  of  the  statement  on 
motion  for  a  new  trial,  and  a  stipulation  that  said  motion  was 
denied,  that  the  appeal  was  duly  taken  and  perfected,  and 
''that  the  foregoing  transcript  is  correct: "  it  was  held  that  in 
the  absence  of  the  pleadings,  or  a  statement  of  the  issues,  this 
court  can  not  ascertain  whether  the  court  below  erred  in  grant- 
ing the  nonsuit,  and  the  judgment  will  be  affirmed.'^ 

I  5066.  Notice  of  appeal.  The  transcript  must  show  that 
notice  of  appeal  has  been  duly  served  upon  the  other  side.'^ 
A  waiver  of  the  filing  by  stipulation  of  the  parties  is  not  equiva- 
lent to  the  filing  of  the  notice;  for  consent,  though  it  may 

waive  error,  can  not  confer  jurisdiction.'®*^ 

■ 

277  Wetherbee  v.  CarroU,  33  Oal.  549.  Where  the  record  does  not 
disclose  that  the  statement  used  upon  motion  for  new  trial  was 
ever  settled,  It  can  not  be  considered  on  appeal.  SprlngvlUe  v. 
Fullmer,  7  Utah,  454. 

278  Loucks  V.  Edmondson,  18  Oal.  203. 
2TO  Todd  V.  Wlnants.  36  Ofel.  129. 

MO  Harper  v.  Minor,  27  Cal.  108. 

281  McQnade  v.  Whaley,  29  Gal.  612;  Wetherbee  v.  Oarroll,  83  Id. 
649;  Craig  v.  Fry,  68  Id.  363. 

283  N.  O.  R.  R.  Co.  V.  Albrltton,  38  Miss.  242. 

288  T6dd  V.  Wlnants,  36  Cal.  129. 

2«4  Franklin  v.  Reiner,  8  Oal.  340;  Western  Pacific  R.  R.  Co.  v. 
Reed,  35  Id.  621;  Tootle  v.  French,  2  Idaho,  745;  Oarr  v.  State,  1 
Kan.  331. 

285  Bonds  V.  Hlokman,  29  Cal.  463;  Low  v.  Rice,  8  Johns.  409; 
Carr  v.  State,  1  Kan.  331. 
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f  5067.  Order  after  Judgment.  On  an  appeal  from  an  order 
after  judgment,  the  transcript  should  contain  a  copy  of  the 
order  appealed  from,  and  copies  of  all  papers  used  on  the 
hearing.^  And  if  based  on  affidavits  and  other  evidence,  it 
must  contain  a  statement  made  and  settled  in  the  mode  pre- 
scribed for  the  making  and  settling  statements  on  appeals  from 
final  judgments.^^ 

§  5068.  Order  based  on  evidence.  When  an  appeal  is  from 
an  order  based  on  evidence  other  than  affidavits,  the  record 
consists  of  the  order  appealed  from  and  a  statement  prepared 
and  settled,  containing  &o  much  of  said  evidence  as  is  neces- 
sary to  present  the  points  relied  ^n.^®*  The  appellate  court 
can  not  reverse  a  judgment  for  vrant  of  sufficient  evidence  to 
sustain  the  verdict,  unless  the  record  shows  that  all  the  ma- 
terial evidence  is  before  it.^^ 

I  5069.  Pleadings.  On  an  appeal  from  a  final  judgment,  the 
transcript  must  contain  a  copy  of  the  pleadings.^**  Attorneys 
may  agree  as  to  the  contents  of  the  pleadings,  and  introduce 
into  the  transcript  such  agreement,  instead  of  printing  the  en- 
tire pleadings.^*  But  if  an  amended  complaint  or  answer  is 
filed,  and  no  question  arises  on  the  original  pleadings,  it  is  not 
necessary  to  include  them  in  the  transcript ^^^  A  statement 
of  the  contents  of  pleadings  not  agreed  to  by  the  opposite  at- 
torney, or  included  in  the  settled  statement,  though  placed  in 
the  transcript,  constitutes  no  part  of  the  record.*^ 

I  5070.  Separate  appeals.  When  defendants  take  separate 
appeals,  and  sign  distinct  bonds,  one  transcript  jvill  suffice.^^* 
Where  one  of  the  parties  in  an  action  appeals,  and  another 
party  in  the  same  action  takes  another  and  independent  appeal, 

286  Cal.  Code  Civ.  Pro..  §  961;  GUdden  v.  Packard.  28  Oal  649;  and 
see  Miller  v.  Lax,  100  id.  609. 

387  Wetherbee  v.  Carroll,  33  Oal.  549.  Identification  of  affidavits 
used  on  hearing.    Purdy  v.  Montgomery,  77  Oal.  326. 

288  Id.;  see  S  6067,  ante. 

288  State  V.  Bonds,  2  Nev.  266. 

290  Oal.  Code  Olv.  Pnx,  |  950;  Hart  v.  Plum,  14  OaJ.  148. 

291  This  course  should  be  pursued  in  all  casea  where  no  point  is 
made  on  them.    McQuade  v.  Whaley,  29  Cal.  612. 

292  Marriner  v.  Smith,  27  Oal.  649. 
298  McQuade  v.  Whaley,  29  Cal.  612. 

294  Baham  v.  Langfield,  16  La.  Ann.  166. 
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neither  party,  in  the  appellate  court,  can  refer  to  the  transcript 
in  the  other  appeal  for  the  facts,  without  a  stipulation  to  that 
effect.    Each  appeal  must  be  heard  on  its  own  record.^"^ 

I  5071.  StatenMnt.  Where  the  transcript  does  not  contain 
any  statement  or  grounds  of  appeal,  and  no  assignments  of  er- 
rors or  brief  are  filed,  the  appeal  will  be  dismissed.**^  No  por- 
tion of  a  statement  can  be  omitted  except  on  stipulation  of 
the  other  party .^•^  Where  a  copy  of  an  order  certified  by  the 
clerk,  sustaining  a  demurrer  to  a  replication,  together  with  the 
judgment-roll,  were  filed,  but  there  was  no  statement  or  bill 
of  exceptions,  the  action  of  the  court  below  on  the  demurrer 
could  not  be  reviewed.**® 

I  5078.  Stipulatiozui.  A  stipulation  signed  by  the  attorneys 
of  the  parties,  that  ^'  the  foregoing  transcript  is  correct,"  does 
no  more  than  take  the  place  of  the  clerk's  certificate  that  the 
papers  to  which  it  is  annexed  are  true  copies.*®*    It  does  not 

3»  Gates  V.  WaJker,  36  Oal.  289. 

aw  Fowler  v.  Harbin,  23  Cal.  631;  Hoadley  v.  Crow.  22  Id.  266.  An 
appeal  must  be  prosecuted  and  determined  on  the  record.  Luthe  y. 
Luthe,  12  Col.  429.  Without  a  transcript  on  file  the  appellate 
court  Is  without  jurisdiction.  &wope  v.  Smith.  1  Okl.  283.  And 
see,  aa  to  result  of  deficient  transcript.  Hunt  v.  Qhmertez,  16  Col. 
447;  Barger  t.  Halford,  10  Mont  57;  Starr  v.  Mining  Co.,  6  Id.  486; 
Rlb<Nrado  v.  Mining  Co.,  2  Idaho,  131;  Murphy  v.  Fuld,  Id.  161;  Pur- 
dum  y.  Taylor,  id.  163.  When  a  party  falls  to  file  the  transcript 
within  the  time  limited  by  law,  the  right  of  appeal  Is  lost  until  an 
order  Is  obtained  extending  the  time  for  filing.  A  second  appeal 
can  not  be  taken.  Nestuesa  Road  Co.  y.  Landlngham,  24  Oreg.  439. 
If  the  transcript  Is  on  file  when  notice  of  motion  Is  glyen  to  dismiss 
the  appeal,  it  defeats  the  motion;  if  filed  after  the  notice  Is  glyen, 
the  motion  Is  not  defeated,  but  circumstances  to  excuse  the  default 
may  be  shown  by  affidaylt.  Carter  y.  Paige,  77  Cal.  64;  see  §  6079b, 
post.  Papers  on  appeal  In  causes  of  equitable  cognizance.  See  Mr- 
Klnnon  y.  Kingston  Land,  etc..  Co.,  4  Wash.  St  636;  State  y.  AUyn, 
2  Id.  470;  Metzler  y.  James,  9  Ool.  116. 

aw  KlmbaU  y.  Semple.  31  Cal.  657. 

aw  Boetwlck  y.  McCorkle,  22  CaJ.  669.  This  case  was  oyerruled  In 
Smith  y.  Lawrence,  38  Cal.  28;  99  Am.  Dec.  344,  where  it  Is  said 
that  when  a  demurrer  is  sustained  and  the  pleading  demurred  to  Is 
amended,  the  amendment  operates  as  an  acquiescence  in  the  decision 
on  the  demurrer;  but  that  a  refusal  to  amend  can  not  be  deemed  an 
acquiescence  in  the  decision;  and  neither  a  bill  of  exceptions  nor 
statement  Is  required  where  the  record  already  presents  the  question 
of  law  and  the  decision  of  the  court 

aao  TMd  y.  Wlnants,  36  Cal.  129. 
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preclude  respondents  from  denying  the  correctness  or  suffi- 
ciency of  the  bill  of  exceptional*^  Where  there  is  i^  the 
transcript  a  stipulation  \>y  the  parties  that  "  the  plaintiff  duly 
excepted "  to  the  "  charges  and  each  part  thereof,"  it  will  be 
construed  as  a  stipulation  that  the  exceptions  were  sufficiently 
specified  to  render  them  available.*'^ 

I  5078.  Undertaking.  The  appellant  must  show  that  the  re- 
quired undertaking  on  appeal  has  been  given,  either  by  insert- 
ing a  copy  of  the  undertaking  in  the  transcript,  or  by  stating 
in  the  stipulation  of  the  attorneys  or  in  the  certificate  of  the 
clerk  that  the  undertaking  has  been  filed,  and  the  time  of  filing 
the  same.*^ 

§  5074.  What  transcript  shaold  not  contain.  Nothing  is  in- 
cluded in  the  record  of  a  suit  but  the  judgment-roll.**  Such 
parts  of  the  judgment-roll  os  are  of  no  use  for  the  purposes  of 
the  appeal  should  be  omitted  ;^^  or  such  mattters  as  do  not 
tend  in  some  degree  to  illustrate  the  points  made  on  appeal.** 
A  judgment  in  another  case,  which  is  not  made  part  of  the 
complaint  or  answer  by  averment,  and  was  not  one  of  the  papers 
on  the  hearing  of  motion  to  grant  or  dissolve  an  injunction, 
though  printed  in  the  transcript,  is  no  part  of  the  record.^^ 
When  an  appeal  is  taken  on  the  judgment-roll  alone,  and  no 
statements  made,  a  specification  of  grounds  of  error  is  not  re- 
quired to  be  inserted  in  the  transcript.  But  when  the  court 
comes  to  examine  the  case,  and  no  brief  or  statement  of  points 

aoowetherbee  v.  Carroll,  33  Cal.  549. 

SOI  Bowman  v.  Gudworth,  31  Oal.  148.  The  transcript  In  each  case 
should  contain  in  It  all  the  matter  which  is  to  be  determined,  and 
counsel  should  not  attempt  to  impose  their  work  upon  the  appellate 
court,  by  stipulating  that  all  pertinent  evidence  contained  in  the 
transcript  in  another  cause  should  be  considered  as^  if  embodied  in 
the  new  trial  statement  in  the  case  in  which  the  stipulation  is  made. 
Spangler  v.  San  Francisco,  84  Cal.  12. 

302  Bryan  v.  Berry,  8  Cal.  130;  Wakeman  v.  Ooleman,  28  id.  5a 
The  undertaking  on  appeal  is  not  one  of  the  papers  required  to  be 
set  out  in  the  transcript  by  sections  050,  961  and  962,  California  Code 
of  Civil  Procedure,  and  should  not  be  embodied  therein.  Railroad 
C6.  V.  Anderson,  77  Cal.  297. 

308  Sharp  v.  Daugney,  33  Cal.  505.  Constituents  of  Judgment-roU, 
See  §  5063,  ante. 

804  Solomon  v.  Reese,  34  Cal.  28. 

806  Estate  of  Boyd,  25  Cal.  511. 

806  Sanchez  v.  Carriaga,  31  Cal.  170. 
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^nd  authoritiee  is  furnished  on  the  part  of  the  appellant  to  aid 
in  the  investigation,  as  required  by  the  rules  of  the  Supreme 
<I?ourt,  the  judgment  will  be  affirmed  without  any  examination 
of  the  case.*^  A  party  can  not  incorporate  in  his  transcript 
ex  parte  affidavits  impeaching  the  statement,  and  after  the  final 
^submission  of  the  case  bring  the  question  before  the  Supreme 
Court  for  the  first  time  in  his  brief .^^ 

S  5075.  Hearing  on  appeal.  After  the  record  is  fully  made 
up  and  printed,  and  certified  to  by  the  county  clerk  of  the  proper 
^county,  or  by  the  attorneys,  it  is  called  the  transcript;  and  upon 
a  deposit  of  fifteen  dollars  with  the  clerk  of  the  Supreme  Court, 
it  is  filed,  and  the  case  goes  regularly  on  the  calendar  of  that 
court,  and  is  called  in  its  order  at  the  next  term  thereafter. 
Generally  the  causes  in  the  Supreme  Court  are  submitted  on 
briefs;  and  it  is  deemed  the  better  practice  to  do  so  unless  the 
case  involve  some  new  or  important  principle,  and  even  then 
an  oral  argument,  however  able  or  convincing,  is  necessarily 
forgotten  before  the  case  is  taken  up .  to  be  decided  by  the 
court,  as  months  often  elapse  before  it  can  be  reached  in  its 
order.  To  understand  the  practice  in  the  Supreme  Court  of 
'California,  as  well  as  of  the  highest  courts  in  any  of  the  other 
states,  a  full  knowledge  of  the  rules  of  such  courts  must  be 
acquired .^^  This  is  especially  important  in  the  practice  in 
the  United  States  District,  Circuit,  and  Supreme  Courts. 

Where  no  briefs  are  filed  within  the  time  specified,  when  the 
cause  is  submitted  on  briefs  to  be  filed,  and  the  transcript  con- 
tains no  assignment  of  error,  judgment  will  be  affirmed.'*®    If 

• 

soTHutton  V.  Reed.  25  Cal.  487:  see  Batchelder  v.  Baker,  79  Id. 
266;  Bedan  v.  Turney,  90  Id.  649. 
aoswormauth  v.  Gardner,  35  Oal.  227. 

809  Rules  of  court  are  but  a  means  to  accompUsh  the  ends  of 
Justice,  and  it  Is  aJways  In  the  power  of  the  court  to  suspend  its  own 
Tules,  or  except  a  particular  case  from  their  operation  whenever  the 
purposes  of  Justice  require  It  Pickett  v.  Wallace,  54  Cal.  148; 
Sulliyan  v.  Wallace,  73  id.  307;  People  v.  Demastera,  105  id.  669. 
Rules  of  procedure  should  be  liberally  construed.  Smith  v.  Whlttier, 
96  Cal.  279;  and  see  Warner  v.  Cleaning  Works,  105  id.  409.  But 
courts,  as  well  as  members  of  the  bar,  should  respect  the  same,  and 
regulate  their  conduct  in  conformity  therewith.  Martin  v.  De  Loge, 
15  Mont  343;  and  see  Shaln  v.  Lumber  Co.,  89  Cal.  120. 

810  Hutton  V.  Reed,  25  Cal.  488;  Holm  v.  Roach,  id.  37;  Bdmond- 
son  V.  Alameda  Co.,  24  id.  349:  Hickinbotham  v.  Monroe,  28  id.  489; 
"Drexler  v.  Tobacco  Co.,  78  id.  624;  Farts  v.  Lampson,  73  id.  190.    In 
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the  appellant  insists,  in  his  brief,  that  the  respondent  must 
recover  the  whole  amount  sued  for  or  nothing,  the  court  will 
not  decide  whether  the  judgment  was  entered  for  a  proper 
sum.*^^  While  the  uncontradicted  statements  of  counsel  in 
his  brief  can  not  be  taken  as  part  of  the  record,  still  they  may 
be  referred  to  as  tending  to  show  that  the  inference  drawn 
from  a  record  is  not  unfounded.'*^  Points  upon  which  ap- 
pellant relies  should  be  made  in  his  opening  brief.^^^  The 
points  of  counsel  should  be  consistent  with  each  other.  Coun- 
sel can  not  claim  there  was  a  bill  of  sale  to  the  opposite  party 
for  the  purpose  of  excluding  evidence  of  a  verbal  sale,  and  then 
insist  that  the  bill  of  sale  was  void.*^* 

general,  it  is  inexpedient  and  contrary  to  good  practice  to  attempt  to 
review  a  cause,  except  so  far  as  counsel  give  assistance  by  brief  and 
argument.  Townsend  v.  Ditcii  Co.,  17  CJol.  142.  As  to  the  time  of 
filing  briefs  and  the  pi-actice  thereon,  consult  Cal.  Sup.  Court 
rule  2;  Shain  v.  People's  Lumber  Co.,  98  Oal.  120;  Peck  v.  Peck,  75 
id.  286;  Oampodonico  v.  Oreg.  Imp.  Co.,  85  id.  218;  Cronkhite  v. 
Bothw^l,  3  Wyo.  739;  Lumber  Oo.  v.  Cole,  1  Wash.  St.  330;  In  re 
Guardianship,  etc.,  7  id.  421;  Gregory  v.  Diggs,  108  Oal.  123;  National 
Bank  V.  McKinney,  1  Su  Dak.  78. 

811  Moore  v.  Murdock,  26  Oal.  514. 

S12  Hood  V.  Hamilton,  33  Oal.  098. 

313  Hlhn  V.  CourUs,  31  Oal.  398;  Kelly  v.  McConnick,  28  N.  Y.  318. 

314  Patterson  v.  Keystone  Min.  Co.,  30  Cal.  360.  Where  counsel 
prints  in  his  brief  a  document  which  is  not  part  of  the  record  on 
appeal,  the  court  may,  as  against  him,  treat  the  document  as  prop- 
erly before  it  Estate  of  Cahill,  74  Oal.  52.  It  is  a  reprehensible 
breach  of  duty  for  counsel  to  insert  in  their  briefs  any  reflections 
upon  the  Judge  of  the  court  below,  and  should  not  be  tolerated. 
Sharp  V.  Hoffman,  79  Cal.  404;  Brownell  v.  McCormick,  7  Mont  12. 
But  the  motion  to  strike  a  brief  on  this  ground  should  point  out  the 
objectionable  language.  Llttlejohn  v.  Miller,  5  "^ash.  St.  399.  See.  also, 
as  to  striking  brief  from  records.  State  v.  Oleson,  9  Wash.  St.  186; 
Sheehan  v.  Levy,  1  id.  149.  Expense  of  brief.  See  Land  Co.  v.  Dib- 
ble, 6  Wash.  St  165.  Amendment  of  brief.  See  State  v.  Carter,  8 
Wash*  St  272.  It  is  not  the  duty  of  the  appellate  court  to  search 
the  record  for  errors  not  specifically  pointed  out  or  discussed  in  the 
appellant's  brief.  West  v.  Crawford.  80  Oal.  19;  and  see  Wheelock  v. 
Godfrey,  100  id.  578;  Neylan  v.  Green,  82  id.  128.  And  where  the 
brief  of  counsel  for  the  appellant  is  substantially  a  mere  recapitula- 
tion of  the  general  assignments  of  error  as  they  appear  in  the  bill 
of  exceptions,  giving  no  reasons  why  the  court  erred,  and  citing  no 
authorities,  and,  upon  a  cursory  view  of  the  record,  no  material  . 
error  is  noticed,  the  Judgment  will  be  affirmed.  Gavin  v.  Gavln^  | 
92  Cal.  292. 
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S  6076.  Errors  in  the  record,  how  amended.  Errors  in  dates, 
in  copies  of  documents,  in  the  description  of  premises  taken 
for  conveyances,  and  the  like,  can  be  corrected  by  a  resettle- 
ment; and  upon  proper  showing,  made  before  argument,  the 
Supreme  Court  may  send  the  record  back  to  the  court  below 
for  that  purpose.  So,  where  the  errors  are  admitted.^^*  And 
irrelevant  portions  of  the  case  may  be  stricken  out,  or  matter 
improperly  inserted.*^®  But  the  Supreme  Court  can  not  amend 
a  complaint  so  as  to  make  it  correspond  with  the  verdict.^^^ 
Motion  for  amendment  after  return  filed  should  be  made  to 
the  Court  of  Appeals  in  the  first  instance.^^^  But  a  mere 
clerical  error  in  a  judgment,  not  affecting  the  appellant,  can  be 
corrected,  and  is  not  ground  for  peversaL*^®  If  no  motion  is 
made  in  the  court  below  to  correct  a  clerical  error  disclosed 
by  the  pleadings,  the  error  will  be  corrected  in  the  Supreme 
Court  at  appellant's  cost.**^  The  appellate  court  may  order 
a  document  to  be  inserted  in  or  stricken  from  the  transcript, 
in  order  to  perfect  it,  but  it  can  not  amend  the  document 
it8elf.«« 

S  5077.  Argument  of  coiinsel.  No  more  than  two  counsel 
on  a  side  will  be  heard  upon  the  argument,  except  in  peculiar 
and  important  cafies.^22  rpj^^  counsel  for  the  appellant  shall 
be  entitled  to  open  and  close  the  argument.*^  The  appellant 
is  confined  in  his  argument  to  the  objections  urged  in  the  court 
below.*^    The  respondent  may  suggest  any  ground  to  show 

S10  People  V.  Romero,  18  Gal.  00. 

8i«  Smith  V.  Grant,  15  N.  Y.  580;  Brown  v.  Saratoga  R.  R.  Oo.,  18 
id  495. 

»iT  Hooper  v.  WeUs.  27  Cal.  11;  86  Am.  Dec.  211. 

m  Adams  v.  Bush  (No.  3).  2  Abb.  Pr.  (N.  S.)  lia 

no  Anderson  v.  Parker,  6  Oal.  107. 

>20Tryon  v.  Sutton,  13  Oal.  490.  Neglect  of  appellee  to  file 
amended  abstract    See  Daniels  v.  Oari>et  Oo.,  15  Ool.  56. 

821  Bimds  V.  Hickman,  29  Oal.  460. 

823  OaJ.  Sup.  Ot.  rule  18.  Privilege  of  oral  argument  on  final  hear- 
ing.   De  Votie  v.  McOerr,  14  Col.  577;  Butler  v.  Rockwell,  17  id.  290. 

828  Oal.  Sup.  Ot  rule  18;  Benham  v.  Rowe,  2  Gal.  387;  56  Am. 
Dec.  342. 

824  Clarke  v.  Huber,  25  Cal.  508;  Edgerton  v.  Thomas,  5  Seld.  42; 
Belknap  v.  Seeley,  4  Kern.  143;  Durgin  v.  Ireland,  id.  322;  Oodd  v. 
R&thbone,  19  N.  T.  87;  Savage  v.  Oook,  17  Abb.  Pr.  403;  Stewart  v. 
Smith,  14  id.  75.  Where  the  transcript  disclofles  a  subject-matter 
of  appeal,  of  which  no  mention  is  made  in  the  briefs  of  counsel.  It 
will  be  assumed  by  the  appellate  court  that  the  questions  involved 
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that  the  ruling  of  the  court  below  was  rights  whether  thB 
grounds  suggested  were  advanced  in  the  court  below  or  not.^^ 
Or  he  may  insist  on  a  point  properly  presented^  although  it 
was  not  urged  in  the  trial  of  the  caufie«^^  When  counsel  assume 
a  certain  principle  advanced  as  correct  law,  and  the  court  de- 
cides the  case  upon  this  assumption,  without  discussing  its  cor- 
rectness^ the  opinion  is  not  authority  that  such  assumption  is 
correct  law.^ 

§  5078.  Objectioxui  to  the  transcxlpt.  Exceptions  or  objec- 
tions to  the  trajiscript  or  statement,  the  bond  or  undertaking 
on  appeal,  the  notice  of  appeal  or  its  service,  or  any  technical 
objection  or  exception  to  the  record,  affecting  the  right  of  the 
appellant  to  be  heard  on  the  points  of  error  assigned,  must  be 
taken  and  noted  in  the  printed  points  of  respondent,  required 
to  be  filed  and  sers'ed  under  the  rules  of  the  Supreme  Court.^^ 
The  objection  that  it  does  not  appear  in  the  transcript  when 
the  statement  or  motion  for  new  trial  was  filed  in  the  court 
below  must  be  made  in  the  Supreme  Court,  before  a  submission 
of  the  case  on  the  merits,  or  it  will  be  deemed  waived.^*^  If 
a  case  is  submitted  on  its  merits  by  consent  of  counsel,  the 
submission,  even  if  made  before  the  day  the  case  is  set  for 
argument,  is  a  waiver  of  technical  objections  to  the  transcript.*** 
If  the  transcript  can  not  be  made  out,  by  reason  of  the  loss  of 
a  portion  of  the  records  of  the  case,  it  is  the  duty  of  the  appel- 
lant to  move  the  court  below,  at  the  earliest  possible  time,  to 
supply  the  lost  papers  by  some  means  under  its  control  ;***  as 
by  copies  from  the  original.**^  That  the  transcript  of  a  rec- 
ord in  a  case  on  appeal  is  incomplete  can  not  be  shown  by  cer- 
tificate of  the  clerk.®®* 

in  it  have  been  abandoned.  TuUer  v.  Arnold.  98  Gal.  522;  Webber 
T.  Clarke,  74  Id.  11. 

826  Clarke  v.  Huber.  20  Cal.  196. 

328  Kidd  v.  Teeple,  22  Oal.  255. 

«27  Donner  v.  Palmer,  31  Oal.  500. 

828  Cal.  Sup.  Ot  rule  13.  So  of  the  objection  that  it  does  not  con- 
tain all  that  is  required  by  section  346  of  the  Oallfomia  Practice  Act 
(which  corresponds  to  sections  960  to  954  of  the  Code  of  Civil  Pro- 
cedure).   Solomon  v.  Reese,  34  CaJ.  28. 

820  Boss  V.  Roadhouse,  36  Oal.  580. 

880  St  John  V.  Kidd,  26  Cel.  263. 

881  Buckman  v.  Whitney.  24  Cal.  287. 

882  Buckman  v.  Whitney,  28  Cal.  565. 
888  The  Grapeehot,  7  Wall.  563. 


581  STATEMENT  ON   APPEAL.  §  5078 

In  case  of  a  stipulation  of  attorneys^  that  ''the  foregoing 
transcript  is  correct/'  the  respondent's  objections  to  the  suffi- 
ciency of  the  transcript  ar^  not  waived  by  his  failing  to  take 
exception  thereto,  according  to  rule  13  of  this  court.*"^  On  au 
appeal  from  a  judgment  by  default  against  a  nonresident,  an 
objection  that  the  record  does  not  contain  the  affidavit  on  which 
an  attachment  in  the  suit  issued  is  not  well  taken.^^  If  a  part 
of  the  judgment  appealed  from  is  omitted  in  the  record,  the 
Supreme  Court  may  require  it  to  be  supplied  on  the  suggestion 
of  the  diminution  of  the  record  ;^^  or  the  appellant  may  sug- 
gest a  diminution  of  the  record,  and  obtain  an  order  directing 
the  clerk  of  the  court  below  to  certify  a  copy  of  the  undertaking 
not  shown  by  the  transcript  to  have  been  filed.*®''  The  fact 
that  the  record  is  erroneous  can  not  be  shown  by  an  affidavit 
of  the  judge  who  tried  the  cause.**®  It  will  require  a  strong 
showing  to  justify  the  court  to  permit  additions  to  the  tran- 
script of  matters  before  deliberately  omitted.***    The  Supreme 

884  Todd  V.  Winants,  36  Cal.  120;  see  Harnish  v.  Bramer,  71  Id.  155. 

886  Dow  V.  Whitman,  36  Ala.  604.  On  an  appeal  from  a  Judgment 
by  defanlt  not  taken  within  sixty  days  after  the  entry  of  Judgment, 
nothing  can  be  reviewed  except  what  appears  on  the  Judgment-roll. 
Savings,  etc.»  Society  v.  Meeks,  66  Cal.  371. 

886  McGarrahan  v.  Maxwell,  28  Cal.  75;  Sharon  v.  Sharon,  79  id. 
633. 

837  Wakeman  v.  Coleman,  28  Cal.  58. 

888  Smith  V.  Brannan,  13  OaJ.  107.  As  to  the  practice  in  correcting 
errors  or  defects  in  the  transcript,  see  Oal.  Sup.  Ct.  rule  12;  Mc- 
Gregor V.  Comstock,  19  N.  Y.  581;  Paige  v.  Roeding.  96  Cal.  l\SSi 
Fagan  v.  Carty,  77  Id.  352;  Lee  Chuck  v.  Quan  Wo  Chong  Co..  81 
id.  222;  Ingerman  v.  Moore,  90  id.  410;  Territory  v.  Harris,  7  Mont. 
429.  Although  the  court  may  disapprove  the  manner  of  taking  an 
appeal,  yet,  if  counsel  make  no  objection,  the  defect  will  not  be 
considered.  Boyd  v.  Slayback,  63  Cal.  493.  Unauthorized  recon- 
struction of  record.  See  McDonald  v.  Shreve,  12  Mont.  82.  A  motion 
in  the  appellate  court  to  strike  out  portions  of  the  transcript,  upon 
the  ground  that  they  are  no  part  of  the  record,  is  not  proper  prac- 
tice, and  will  be  denied.  If  the  matters  sought  to  be  stricken  out 
form  no  part  of  the  reccwd,  they  will  not  be  considered  by  the  court 
upon  the  hearing  of  the  case  upon  its  merits.  Sutton  v.  Symons, 
97  Cal.  475.  Striking  documents  from  record  under  Washington 
practice.  See  Chapin  v.  Blake,  4  Wash.  St.  1;  Medcalf  v.  Bush, 
id.  386;  King  County  v.  HiU.  1  id.  63.  Bill  of  exceptions  not 
stricken  from  record,  when.  PaiTOtt  v.  Kane,  14  Mont.  23.  Dis- 
missal of  appeal  for  insufficiency  of  transcript  Miller  v.  Thomas, 
78  Oal.  509.  Colorado  Supreme  Court  practice  as  regards  defective 
records.    See  Pleyte  v.  Pleyte,  15  Col.  44. 

889  Ketchum  v.  Crippen,  31  Cal.  305. 
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Court  has  no  authority  to  correct  the  records  in  the  lower 
courts.  Applications  to  correct  errors  in  the  records  of 
Superior  Courts,  if  any  exist,  must  be  made  in  lower  courts.**^ 
Where  there  is  a  substantial  defect  in  the  appeal,  the  objection 
may  be  taken  at  any  time  before  judgment.**^  If  the  defect 
of  jurisdiction  appear  on  the  transcript  it  can  not  be  cured 
by  amendment,  as  consent  of  parties  will  not  confer  jurisdic- 
tion on  appeal.***  But  when  a  case  is  brought  up  on  appeal 
for  the  second  time,  it  is  too  late  to  object  that  the  court  had 
not  jurisdiction  to  try  the  first  appeal.*** 

I  5078a.  Auth«ntication  of  papers.  Without  a  statutory  pro- 
vision authorizing  the  authentication  of  copies  of  papers  in 
some  other  way,  the  only  proper  way  that  they  can  be  brought 
into  the  record  upon  appeal  and  identified  is  by  bill  of  excep- 
tions or  statement.***  Although  the  transcript  on  appeal  may 
be  properly  certified,  yet  where  the  bill  of  exceptions  accom- 
panying it  is  a  detached  paper,  without  authentication,  the  ap- 
pellate court  will  ignore  the  errors  shoim  in  the  bill.***^  The 
certificate  that  the  statement  in  a  cause  of  equitable  cognizance 
contains  all  the  material  facts,  is  sufficient  without  alleging 
that  it  contains  the  exceptions  taken  to  the  reception  or  rejec- 
tion of  testimony,  when  it  does  not  appear  that  any  material 
matter  has  been  omitted  from  the  statement.***  In  the  au- 
thentication of  papers  to  be  used  on  appeal,  the  policy  of  the 
statute  is  to  restrict  the  authority  of  the  clerk  to  the  record 
of  the  case.**^ 

I  5078b.  Printing  record.  Under  a  statute  of  New  Mexico 
(Comp.  Laws,  §  2201),  requiring  the  record  on  appeal  to  be 
printed  where  the  amount  in  controversy  exceeds  one  thou- 

MO  Boston  V.  Haynes.  31  Cal.  107;  Roe  v.  Superior  Ct,  00  id.  9a. 

Ml  Denedle,  Ex'x,  v.  Archer,  8  Pet.  526;  Owingrs  v.  Ki'ncannon, 
7  Id.  390;  Wilson  v.  Life  &  Fire  Ins.  Co.,  12  id.  140. 

M2  Mordecai  v.  Lindsay,  19  How.  (IT.  S.)  200;  Montgomery  v.  An- 
derson, 21  id.  386;  Ballanee  v.  Forsyth,  id.  389. 

843  Washington  Bridge  Co.  v.  Stewart,  3  How.  (U.  S.)  413;  Sizer  v. 
Many,  16  Id.  98. 

844  Herrllch  v.  McDonald,  80  Cal.  472;  Soraers  v.  Somers,  81  id.  608; 
see  §  5(M8a,  ante;  and  compare  Miller  v.  Lux,  100  Cal.  609. 

84«  Stinaon  v.  Sachs.  8  Wash.  St.  391;  and  see  Rich  wine  v.  Jones, 
140  Ind.  289. 
346  Tompsan  v.  Lumber  Co.,  5  Wash.  St.  527. 
847  Thompson  v.  Lake,  19  Nev.  293. 
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sand  dollars^  the  court  has  no  right  to  compel  the  printing 
where  the  amount  involved  is  less  than  that  sum.^^ 

I  5078c.  Transcript  —  fees  and  costs.  The  written  tran- 
script in  civil  cases  may  be  filed  with  the  clerk  of  the  court  if 
when  presented  for  filing,  it  be  accompanied  with  sufficient 
funds  to  pay  the  expenses  of  printing,  and  the  clerk,  upon 
receipt  thereof,  shall  cause  the  transcript  to  be  printed,  etc.**® 
It  ia  held  that  this  rule  should  be  strictly  enforced  and  obeyed 
as  written,  and  that  a  deposit  of  the  transcrijit  with  the  clerk, 
without  the  funds  necessary  to  pay  for  the  printing,  is  not  in 
compliance  with  the  rule.**^  Washington  Appeal  Act  of  1891 
made  it  the  duty  of  the  clerk  to  transcribe  r11  the  papers  on 
the  taking  of  an  appeal,  and  fees  therefor  must  be  allowed 
in  the  Supreme  Court,  although  much  of  the  matter  may  be 
unnece^ary  for  the  hearing  on  appeal.^*  Where  the  appellant 
himself  prepares  the  transcript  and  is  charged  only  half  price 
by  the  clerk  for  examining  and  certifying  the  same,  he  can 
recover  as  costs  merely  the  sum  paid  t^  the  clerk,  and  is  en- 
titled to  nothing  on  account  of  his  own  labor  upon  the  tran- 
script.^^ In  case  of  a  judgment  reversed,  additional  costs  will 
not  be  imposed  on  the  respondents  on  account  of  their  insert- 
ing in  the  transcript  a  large  amount  of  unnecessary  matter, 
since  by  the  reversal  they  will  be  required  to  pay  the  expenses 
of  printing  the  same.^*** 

fi  5079.  Dtsmiasal  of  appeal.  If  the  transcript  of  the  record 
be  not  filed  within  the  time  prescribed,  the  appeal  may  be  dis- 
missed on  motion,  upon  notice  given.  If  the  transcript,  though 
not  filed  within  the  time  prescribed,  be  on  file  at  the  time  the 
notice  of  motion  is  given,  that  fact  shall  be  a  sufficient  answer 
to  the  motion.^^     An  appeal  will  be  dismissed  in  certain  cases 

MS  Mora  v.  Schick.  4  X.  Mex.  158:  Deemer  v.  Falkenburg,  Id.  67. 

340  CaJ.  Sup.  Ct  rule  12. 

aw  Ward  v.  Healey,  110  Cal.  587. 

»i  Soules  V.  MoI.«an,  7  Wash.  St  451. 

M2  Tingley  v.  Boom  Co.,  5  Wash.  St.  ©44, 

»« In  re  Robinson.  106  Cal.  403. 

354  Cal.  Sup.  Ct  rule  2;  see  S  5071,  n.,  ante;  Gregory  v.  Dlggs,  108 
Oal.  123;  Smith  v.  Trefry,  71  Id.  404;  Whartenby  v.  Reey.  02  Id.  74; 
Judge  V.  Ohm,  89  Id.  134;  Hoyt  v.  Railroad  Co.,  87  Id.  610;  Coffey 
V.  Grand  Council,  Id.  370;  Buckley  v.  Althorf.  86  Id.  643;  Smith  v. 
Solomon,  84  id.  537;  Owen  v.  Going,  13  Col.  290;  Tustin  v.  McFar- 
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where  documents  offered  in  evidence  below  are  not  found  in 
the  record;*"*  or  for  want  of  aseignment  of  errors.*^  But  if  the 
order  of  dismissal  is  procured  by  any  fraud  or  imposition  prac- 
ticed on  the  court  or  the  opposite  party,  the  Supreme  Court 
will  recall  the  remittitur,  stay  the  proceedings,  and  assert  its 
jurisdiction,  even  after  the  adjournment  of  the  term.**^  No 
appeal  shall  be  dismissed  for  insufficiency  of  the  undertaking 
thereon,  provided  that  a  good  and  sufficienft  undertaking,  ap- 
proved by  a  judge  of  the  Supreme  Court,  be  filed  in  the  Supreme 
Court  before  the  hearing,  upon  motion  to  dismiss  the  appeal.** 
•In  case  the  filing  of  notice  of  appeal  did  not  precede  the 
filing  of  the  undertaking,  the  appeal  will  be  dismissed,  but 
usually  without  prejudice  to  a  second  appeal.*"*  So  because 
the  undertaking  was  not  filed  within  five  days  after  notice  of 
appeal  filed.**®  Where  the  appellant's  appeal  has  been  imper- 
fectly made  or  settled,  it  will  be,  on  motion,  dismissed  ;**^  or 
where  the  appeal  is  defective  for  want  of  jurisdiction;^**  or 
where  the  order  or  decree  appealed  from  is  unappealable;**^ 

landt  4  Wash.  St  108;  Hlgglns  v.  Bums,  2  Id.  372;  Illuminatiog  Co. 
V.  Needham.  Id.  450;  Oreg.  Railway,  etc.,  Co.  v.  0*Brien,  3  Wash. 
Ter.  21;  Savings  Bank  v.  Morgan,  9  Utah,  369;  Bonesteel  v.  Falrchlld, 
Id.  371.  For  proceedings  on  motion  to  dismiss,  consult  Cal.  Sup.  Ct. 
rule  e;Plo  v.  Algeltlnger,  97  Cal.  81;  Cochrane  v.  Ounderson.  10 
Wash.  St.  326. 

855  Hall  V.  Beggs,  17  La.  Ann.  130. 

856  Brooks  V.  Townsend,  4  Gal.  286;  Savage  v.  Maresch,  3  Wash. 
Ter.  259;  Frazler  v.  Venen,  Id.  392. 

857  Rowland  v.  Kreyenhagen.  24  Cal.  52;  Martinez  v.  Galardo,  5 
id.  155. 

858  Cal.  Code  Civ.  Pro.,  §  954. 

859  OarpenUer  v.  wmiamson,  24  OaJ.  609;  85  Am.  Dec.  84;  Doollng 
V.  Moore,  19  id.  81. 

8«)  Gordon  v.  Wansey,  19  Cal.  82. 

861  Livingston  v.  Radcliff,  2  N.  Y.  189;  Sti^rgis  v.  Merry,  id.  189; 
King  V.  Dennis,  id.  189;  Colie  v.  Brown  1  N.  Y.  Code  Rep.  416;  Hunt 
V.  Bloomer,  13  N.  Y.  341;  Johnson  v.  Whltlock,  id.  344;  Zabriskie  v. 
Smith,  1  id.  480. 

862  Pugsley  V.  Kesselbergh,  10  N.  Y.  420;  Wiggins  v.  Tallniadge, 
7  How.  Pr.  404;  Lalliette  v.  Van  Keuren,  id.  409. 

368  Smith  V.  White,  23  N.  Y.  572;  Moore  v.  Westervelt,  1  N.  Y.  Code 
Rep.  415;  Walte  v.  Van  Allen,  22  N.  Y.  319;  Genin  v.  Tompson, 
1  N.  Y.  Code  Rep.  415;  Ely  v.  Holton,  15  N.  Y.  595;  McAllister  v. 
Albion  Plank  Road  Co.,  10  id.  353;  Matter  of  Canat  and  Walker 
Streets,  12  id.  406;  N.  Y.  Cent.  R.  R.  Co.  v.  Marvin,  1  1*1.  276; 
Adams  V.  Fox,  27  id.  640;  Wiggins  v.  Taimadge,  7  How.  Pr.  404; 
Lahens  v.  Fielden,  15  Abb.  Pr.  177. 
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or  where  the  appeal  is  brought  too  late,  or  prematurely;***  or 
where  no  regular  case  is  presented.^*  Where  an  appeal  orig- 
inally good  is  lost  by  change  in  the  law,  it  will  be  dismissed 
on  motion;^^  or  where  an  appeal  is  brought  in  bad  faith,  or 
in  violation  of  a  stipulation ;^*''  or  where,  pending  the  appeal, 
the  controversy  had  been  settled;^^  or  where,  by  enforcement 
of  a  portion  of  the  judgment,  appellant  had  waived  his  right 
to  appeal;*^  or  where  appellant  has  no  right  to  appeal  at  all.^^^ 
But  that  appellant  has  no  interest  in  the  subject-matter  of  the 
suit  is  no  ground  for  dismissal,  even  on  a  second  appeal  after 
judgment  reversed.'*'^ 

In  case  of  a  second  appeal,  where  the  costs  of  the  first  appeal 
have  not  been  paid,  appeal  will  be  stayed  until  the  Costs  are 
paid.*'*  Where  the  appellant  does  not  furnish  the  papers  nec- 
essary to  inform  the  court  of  the  nature  of  the  appeal,  the  cause 
will  be  dismissed.^™  Where  appellant  failed  to  file  a  transcript 
of  the  record  showing  that  an  appeal  has  been  perfected,  and 
respondents  filed  an  affidavit  that  the  appeal  was  taken  for 

SM  Bank  of  Geneva  v.  Hotchkiss,  5  How.  Pr.  478;  WeUs  v.  Dan- 
forth,  7  Id.  197;  Woolen  Mfg.  Co.  v.  Townsend,  1  N.  Y.  Code  Rep.  415; 
McMalion  v.  Harrison,  5  How.  Pr.  360;  Mills  v.  Shult,  2  B.  D.  Smith, 
139.  Dismissal  for  delay.  Borderre  v.  Den.  106  Cal.  594;  Mattingly 
V.  Pennle,  105  id.  514;  Bunting  v.  Saltz,  84  id.  168;  Hammond  v. 
Wallace,  85  id.  522;  Smith  v.  Westerfleld,  88  id.  374;  McLaughlin  v. 
Menottl,  89  id.  354;  Langan  v.  Langan,  89  id.  186;  Kirwan  v. 
HunnewiU,  91  id.  157;  Himebaugh  v.  Crouch,  3  S.  Dak.  409;  Citizens* 
Bank  v.  Crouch,  id.  410;  Ryan,  etc..  Cattle  Co,  v.  Murdock,  8  Utah, 
497.  Laches  of  both  parties  not  ground  for  dismissal,  when.  Tripp 
V.  Diiane,  86  Oal.  149.  An  appeal  taken  before  the  Judgment  is 
entered  of  record  is  premature,  and  must  be  dismissed.  Home  of 
Inebriates  v.  Kaplan,  84  Cal.  486;  and  see  Bartlett  v.  Relehennecker, 
5  Wai9h.  St.  369. 

»»  Westcott  V.  Thompson,  16  N.  Y.  613;  Hunt  v.  Bloomer,  13  id. 
341;  Johnson  v.  W^hitlock,  id.  344;  Otis  v.  Spencer,  16  id.  610;  Inger- 
soll  V.  Bostwick,  22  id.  425. 

9M  Gale  V.  Wells,  7  How.  Pr.  191;  Porter  v.  Jones,  id.  192. 

M7  Townsend  v.  Masterson  Stone  Dressing  Co.,  15  N.  Y.  587. 

368  Shank  v.  Shoemaker,  18  N.  Y.  489;  Smith  v.  Hart,  11  How. 
Pr.  203. 

»»  Bennett  v.  Van  Syckel,  18  X.  Y.  481. 

«70  Matter  of  Bristol,  16  Abb.  Pr.  397. 

«7i  Ricketson  v.  Compton,  23  Cal.  636. 

872  Dresser  v.  Brooks,  5  How.  Pr.  75.  Costs  of  appeal.  See  Cramer 
V.  Tittle,  79  Cal.  332;  Loftus  v.  Fischer,  113  Id.  286;  Dalbkermeyer 
V.  Scholtes.  3  S.  Dak.  183;  8  5078c,  post. 

ws  Sun  Mut.  Ins.  Co.  v.  Dwight,  1  HUt.  50. 
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delay^  the  appeal  was  dismiflsed,  with  ten  per  ceat.  damages.'^^ 
On  an  appeal  from  an  order  denying  a  new  trials  appellant  fail- 
ing to  fumiah  Supreme  Court  with  a  copy  of  the  papers  used 
on  hearing  the  motion,  appeal  will  be  dismissed  on  motion.^"^ 
On  motion  to  dismiss  an  appeal,  on  the  ground  that  an  under- 
taking on  appeal  is  not  shown  in  the  transcript,  appellant  may 
suggest  a  diminution  of  the  record,  and  obtain  an  order  direct- 
ing the  clerk  of  the  court  below  to  certify  a  copy  of  the  under- 
taking to  the  appellate  court.*^®  Where  the  undertaking  is 
sufficient  to  render  the  appecd  effectual,  but  is  not  sufficient  to 
operate  as  a  stay,  respondent  may  move  for  leave  to  proceed  in 
the  judgment,  but  not  to  dismiss  the  appeal.^^  Where  an 
appeal  has  been  dismissed  for  want  of  a  proper  bond,  and  no  final 
judgment  rendered,  a  second  appeal  can  be  taken  at  any  time 
within  the  period  allowed  by  law.*''®  A  motion  to  dismiss  an 
appeal,  on  the  ground  that  the  transcript  was  not  filed  within 
the  time  required  by  the  California  Supreme  Court  rules,  is 
too  late  after  the  case  has  been  submitted.*^  A  dismissal  of  an 
appeal,  from  failure  to  file  the  record  within  the  time  required, 
is  not  an  affirmance  of  the  judgment.*^  If  the  appellant  neg- 
lects to  file  a  brief  within  the  time  fixed,  and  the  transcript 
contains  no  assignment  of  errors,  except  the  general  one  that 
the  order  or  judgment  appealed  from  is  not  warranted  by  the 
evidence,  the  appeal,  on  motion,  will  be  dismissed.'®^  A  de- 
fendant who  appeared  separately,  and  was  not  served  with  notice 
of  appeal,  or  made  a  party  to  any  proceedings  subsequent  to 
the  judgment,  can  not  move  to  dismiss  an  appeal  taken  by 

8T4  Buckley  v.  Stebblns,  2  Oal.  149;  fifteen  per  cent,  awarded  In 
Pe  Witt  V.  Porter,  13  Cal.  171;  twenty  per  cent  in  Nickerson  v.  Cal. 
Stage  0>.,  10  Cal.  520;  twenty-flve  per  cent  In  McKeon  v.  Millard,  47 
Cal.  583.  Upon  the  dismissal  of  an  appeal  for  want  of  prosecution, 
in  giving  Judgment  against  tlie  sureties  upon  the  appeal  bond' 
damages  will  not  be  allowed  when  no  showing  of  special  damages 
has  been  made  by  the  respondent.     Cady  v.  Case,  10  Wash.  St.  140. 

376  Bodley  v.  Ferguson,  25  Cal.  584;  see,  also,  People  v.  Baker,  39 
id.  686. 

376  Wakeman  v.  Coleman,  28  Cal.  58. 

877  Dobbins  v.  Dollarhide,  15  Cal.  374. 

378  Martinez  v.  Gallardo.  5  Cal.  155;  Columbet  v.  Pacheco,  46  id. 
650. 

379  Cook  V.  KUnk,  8  Cal.  347. 

380  United  States  v.  Gomez,  23  How.  (U.  S.)  326. 

381  Williams  v.  Hall,  24  Cal.  156. 
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another  defendarit.^®^  An  appeal  will  be  dismissed  if  a  copy 
of  the  notice  of  appeal  is  served  before  the  day  on  which  the 
original  is  filed.'** 

Mere  delay  is  no  ground  for  dismissal  on  appeal,*^  nor  that 
An  appeal  is  sham  and  frivolous.*®*  Appeal  will  not  be  dis- 
missed for  clerical  errors  in  the  record;***  nor  because  the  se- 
curity was  not  sufficient  to  entitle  the  pari:y  to  a  supersedeas;^^ 
but  if  the  appellant  has  become  possessed  of  all  the  appellee's 
interest,  appeal  will  be  dismissed.*^  A  motion  to  dismiss  an 
appeal  will  not  be  entertained,  even  upon  the  ground  that  the 
appeal  is  frivolous,,  until  after  the  time  for  filing  the  transcript 
has  expired.*®^  On  an  appeal  from  a  judgment  and  an  order 
denying  a  new  trial,  the  undertaking  recited  the  judgment, 
but  no  mention  was  made  of  the  order.  The  appeal  from  the 
order  was  dismissed  for  want  of  an  undertaking,  and  the  ap- 
peal from  the  judgment  was  dismissed  because  not  taken  within 
one  year.*^  Where  the  record  showed  that  no  appeal  had  been 
taken  by  reason  of  failure  to  serve  notice  of  appeal  in  time, 
a  motion  to  dismiss  the  appeal  will  be  denied.*** 

f  5079a.  The  same  —  continuMl.  The  appellate  court  will 
dismiss  an  appeal  of  which  it  has  no  jurisdiction.***  An  ap- 
peal will  be  dismissed  when  it  appears  that  the  judgment  has 
been  satisfied;*®*  so  when  it  is  shown  by  satisfactory  evidenct 

882  Blanc  V.  Rodgers,  47  Oal.  606. 

S83  Buffendeau  v.  Edmondson,  24  Oal.  94;  but  see  Gal.  Oode  Oiv. 
Pro.,  fi  940. 

»w  Dey  V.  Walton,  2  Hill,  403. 

3«6Rieket8on  v.  Ck)mpton,  23  Oal.  636;  Dey  v.  Walton,  2  Hill,  408; 
Rogers  v.  Hoosack,  6  Id.  521.  To  dismiss  an  appeal  is  to  refuse  to 
consider  Its  merita,  and,  therefore,  there  can  be  no  dismissal  on  the 
ground  that  the  appeal  Is  frivolous  or  without  merit  People  v. 
McNulty,  95  Oal.  594.  Where  it  is  evident  that  an  appeal  Is  frivolous, 
and  taken  purely  for  delay,  the  appellant  will  be  mulcted  In 
damages.    Muller  v.  Rowell,  110  Cal.  318. 

888  Adams  V.  Law,  16  How.  (U.  S.)  144. 

3S7  Hudgins  V.  Komp,  18  How.  (U.  S.)  630;  Anson  v.  Blue  Kldge'* 
K.  R.  Co.,  23  id.  1. 

"8S  Cleveland  v.  Chamberlain,  1  Black,  419. 

8s»  Foecalina  v.  Doyle,  48  Oal.  151. 

»o  Bornhelmer  v.  Baldwin,  38  Cal.  671. 

391  Harlan  v.  Pratt,  50  Cal.  94. 

»2Bienenfeld  v.  Milling  Co.,  82  Cal.  425;  State  v.  Kemp,  5  Wash, 
fit.  212;  Names  v.  Names,  74  Iowa,  213. 

808  People  V.  Burns.  78  Cal.  645;  Estate  of  Baby,  87  id.  200;  Nunan 
V.  Valentine,  83  id.  588. 
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that  the  appeal  was  taken  or  is  being  prosecuted  without  au* 
thority,  and  against  the  desire  or  wish,  of  the  appellant;^®*  so 
where  no  suflBcient  undertaking  is  filed  ;^^  or  where  an  under- 
taking is  filed  before  the  notice  of  appeal  is  served.^*®  But 
an  appeal  will  not  be  dismissed  on  account  of  a  defective  bond, 
until  the  defect  has  been  adjudged  and  an  opportunity  given 
the  appellant  to  amend.*®''  An  appeal  may  be  dismissed  for 
noncompliance  with  the  rules  of  court  as  to  the  mode  of  its 
presentation.*^  Failure  to  serve  notice  of  the  appeal  is  ground 
for  dismissal;*^  so  if  the  notice  of  appeal  was  served  and  filed 
prior  to  the  entry  of  the  judgment;*^  but  failure  to  serve  no> 
tice  of  appeal  upon  a  defendant  who  does  not  appear  in  the 
action  is  not  ground  for  dismissal.*^^  Dismissal  of  appeal  for 
failure  to  serve  and  file  transcript;*^^  abstract  of  record;**® 
or  briefs,  in  accordance  with  rules  of  court ;*^  or  where  the 
transcript  is  defective.*^    But  the  fact  that  the  appellant's 

8M  Dalbkermeyer  v.  Scholtes,  a  S.  Dak.  124. 

sworonin  v.  Mining  Co.,  2  Idaho,  1146;  In  re  Danlelson,  88  Gal. 
480;  Pacific  Paving  Oo.  v.  Bolton,  89  id.  154;  Perkins  v.  Cooper,  87 
id.  241;  Pogel  v.  Schmalz,  83  id.  201;  Bemiaud  v.  Beecher,  74  id.  617; 
McCormick  v.  Belvin,  96  id.  182;  State  v.  Fisher,  4  Wash.  St.  382; 
Fisher  v.  Fisher,  9  id.  694;  see  Moyle  v.  Landers,  78  Cal.  99. 

8»6  Hawthorne  v.  EJast  Portland,  12  Oreg.  210;  contra,  Runyan  v. 
Russell,  3  Wash.  St.  665. 

897  MlUer  V.  Vermurie.  7  Wash.  St.  386;  Pierce  v.  Miles,  5  Mont 
549;  see  Swasey  v.  Adair,  83  Cal.  136;  §  5079,  ante. 

9»s  Henry  v.  Insurance  Co.,  16  Ooi.  179;  Alder,  etc.,  Min.  Co.  v. 
Hayes,  6  Mont.  31;  Shain  v.  People's  Lumber  Co.,  98  Cal.  120. 

8W  First  Nat  Bank  v.  McLean,  6  Wash.  St  296;  Johnson  v.  Light- 
house, 8  Id.  32;  Webber  v.  Brieger,  1  Col.  App.  92. 

400  People  V.  Center,  66  Oal.  551;  Tyrrell  v.  Baldwin,  72  id.  192; 
Dwyer'v.  Schlumpf,  6  Wash.  St  25. 

*oi  Essen cy  v.  Essency,  10  Wash.  St  375:  see  Traders*  Bank  v. 
Bokien,  5  id.  777;  Brown  v.  Rouse,  93  Cal.  237;  Jackson  v.  Brown, 
82  id.  275. 

403  See  §  5079,  ante;  Raymond  v.  McMuUen,  90  Cal.  122;  White  v. 
White,  112  id.  577;  Rumfelt  v.  Canal,  etc.,  Co.,  83  id.  649;  Ij^^est-  . 
helmer  v.  Thoanpeon,  2  Idaho,  1137. 

408Buckey  v.  Phenicie,  4  Cd.  App.  204;  Hammond  v.  Herdman,. 
3  id.  379. 

404  Bmerlck  v.  Ogden  City,  9  Utah,  372;  Hewlett  v.  Tuttle,  10  Col. 
222;  Lyen  v.  Bond,  3  Wash.  Ter.  407;  McDonald  v.  McLeod,  3  Col. 
App.  344. 

405  Owsley  v.  Warfield,  7  Mont  102;  Lewis  v.  Host  2  Wash.  Ter. 
402;  Wheeler  v.  Lager,  3  Waflh.  St,  732;  In  re  Slering,  90  Cal.  207: 
Adams  v.  McPherson.  2  Idaho, "855;  Rotch  v.  Hamilton.  7  Utah,  513; 
Brick  Co.  v.  Dubois,  10  id.  Ht;  State  v.  Lamb,  20  Nev.  181. 
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lirief  does  not  designate  all  of  the  defendants  as  respondents 
is  not  ground  for  dismissing  the  appeal,  if  the  notice  of  appeal 
was  properly  entitled  and  was  served  upon  all  the  parties  ap- 
pearing in  the  action.*^  An  appeal  may  be  dismissed  on  ad- 
mission of  the  appellant  that  the  demurrer  was  properly  sus 
tained;**^  or  for  neglect  of  the  appellant;*^  or  because  the  ap- 
pellant was  not  a  party  aggrieved;*^  and  if  there  is  no  ques- 
tion involved  in  an  appeal  which  is  not  controlled  by  the  state- 
ment of  facts,  the  striking  of  the  statement  from  the  record 
will  work  a  dismissal  of  the  appeal.^^^  An  appeal  by  and  in 
the  name  of  an  administrator,  taken  after  he  has  been  fully 
•discharged  as  such  administrator  and  a  new  administrator  has 
been  appointed  and  qualified,  gives  the  appellate  court  no 
jurisdiction  over  the  estate,  or  of  a  cause  of  action  against  the 
estate,  and  will  be  dismissed.*^* 

f  5070b.  The  same  — dismlMal  denied.  An  appeal  will  not 
be  dismissed  for  failure  by  appellant  to  serve  appellee  with 
copies  of  the  record,  as  required  by  rule  of  court,  unless  the 
appellee  takes  advantage  of  such  failure  in  the  manner  and  at 
the  time  prescribed  in  the  rule.^^^  Nor  will  an  appeal  be  dis- 
missed for  failure  of  appellants  to  except  to  findings  or  to  ask 
for  further  findings,  nor,  under  Montana  practice,  for  failure 
to  file  briefs  within  the  time  required  by  the  rules  of  court.*^* 
And  although  no  transcript  has  been  filed,  or  has  not  been 
filed  within  the  time  prescribed,  yet  if  a  good  and  satisfactory 

4oe  Warburton  v.  Ralph,  9  Wash.  St  537.  Dismissal  of  appeal  by 
reason  of  defective  transcript.  See,  also,  Rlchardnon  v.  Eureka, 
©2  C5al.  W;  HoweU  v.  HoweU,  101  Id.  115;  Green  v.  McMann,  79  Id. 
561;  Beets  v.  Chart.  Id.  185;  Woodslde  v.  Hewel.  107  id.  141;  omis- 
sion of  part  of  Judgment-roll  from  trauBcript.  I^lge  v.  Roeding. 
89  Oal.  69;  absence  of  exceptions.  Randall  v.  Duflf,  105  Cal.  271: 
want  of  certificate  to  transcript.  In  re  Wierbltsky,  88  Cal  333; 
interlineations  and  erasures  In  transcript.  FogeL  v.  Schmalz,  83 
Cal.  201;  Rotch  v.  Hamilton.  7  Utah,  513. 

4OT  Shute  V.  Smith.  7  Wash.  St.  194. 

408  BetheU  v.  Rogers.  100  Cal.  175. 

409  Rankin  v.  Railroad  Co..  73  Cal.  96;  Goldtree  v.  Thompson.  83 
id.  420. 

410  McQuillan  v.  SeatUe.  7  Wash.  St  331;  Watt  v.  CBrlen.  6  id. 
415;  Gordon  v.  Nelson.  4  id.  817. 

411  McConnick,  etc.,  Mach.  Co.  v.  Snedigar,  3  S.  Dak.  302. 

412  Mora  V.  Sdhiick.  4  N.  Mex.  158. 
49S  Logan  v.  Bickards,  14  Mont  334. 
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excuse  is  shown  for  the  failure^  the  appeal  will  not  be  dis- 
missed.*** An  appeal  will  not  be  dismissed  because  taken  be- 
fore the  costs  and  disbursements  in  the  court  below  are  taxed 
and  inserted  in  the  entry  of  the  judgment  appealed  from.*** 
Under  Utah  procedure,  an  appeal  from  the  judgment  will  not 
be  dismissed,  because  an  appeal  from  the  order  denying  a  new 
trial  in  the  same  case  is  before  the  court.**^  When  an  appeal 
has  been  legally  taken  from  an  order  of  the  Superior  Court, 
the  lack  of  a  bill  of  exceptions  embodying  and  authenticating 
its  proceedings  is  not  a  ground  for  dismissing  the  appeal.**^ 
An  appeal  from  a  judgment  entered  in  the  court  below  under 
the  direction  of  the  appellate  court,  upon  a  former  appeal,  can 
not  be  dismissed  upon  the  ground  that  such  judgment  is  not 
appealable.**®  The  fact  that  papers  printed  in  the  transcript 
are  not  identified  as  having  been  used  on  the  motion  on  which 
the  order  appealed  from  was  made  will  not  justify  a  dismissal 
of  the  appeal.**®  Nor  is  it  ground  for  dismissal  that  the  state- 
ment on  motion  for  a  new  trial  was  not  served  on  all  the  ad- 
verse parties,  when  the  parties  not  served  are  not  interested 
in  the  appeal.*^  And  motion  to  dismiss  an  appeal  because  no 
notice  of  motion  for  a  new  trial  appeared  in  the  record,  was 
denied.*^*  When  the  appellant  is  an  executor,  a  motion  to 
dismiss  the  appeal  because  of  the  failure  to  file  an  undertaking 
on  the  appeal,  will  be  denied.*^  A  second  motion  to  dismiss 
an  appeal  made  for  a  cause  existing  when  the  first  motion  to 
dismiss  was  made,  will  not  be  entertained.*^ 

414  See  Poupion  v.  Muzis,  68  Oal.  235  In  re  Burton,  9a  id.  613;  Hub- 
back  V.  RoB»,  79  Jd.  564;  McGrath  v.  Hyde,  71  id.  454;  Grant  v. 
De  Lamori,  id.  329;  Dam  v.  BaJ^er.  92  id.  194;  MiU  Oo.  v.  Johnston, 
5  Utah,  147;  Gustln  v.  Jose.  10  Waafti.  St.  217;  Benn  v.  Chehalis 
County,  10  id.  294;  Fox  v.  Utter,  6  id.  299;  Bamhart  v.  Fulkerth, 
92  Gal.  155.  Insufficient  excuse.  See  Shepherd  y.  Shepherd,  4 
Wash.  St.  615;  County  of  Chehalis  v.  Pearson,  10  id.  216;  Murphy 
V.  Ross,  2  Id.  327. 

416  Williams  v.  Wait,  2  S^  Dak.  210;  see  Richardson  v.  Rogers,  37 
Minn.  463. 

«e  Kelly  v.  Kershaw,  5  Utah,  300. 

417  HoweU  V.  Howell.  101  Cal.  115. 

418  Randall  v.  Duff,  107  Cal.  33. 

419  Herrllch  v.  McDonald.  72  Cal.  579. 

420  Dope  V.  Dougherty,  72  Cal.  232. 

421  Gage  V.  Downey,  79  Cal.  140;  foUorwlng  Pico  v.  Oobn,  78  id. 
384;  see  {f  5079.  ante. 

422  Kirsch  V.  Derby.  98  Cal.  573. 

428  Stevens  v.  Higgenbotham,  6  Utah,  841. 
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I  6060.  IMiimlMal,  effect  of.     Dismiseal  for  want  of  prosecu- 
tion operates  as  an  affirmance  of  the  judgment^  within  the  stat- 
ute relative  to  undertakings  on  appeal,  unless  the  order  of  dis- 
missal be  vacated  during  the  term;*^  or  where  tlie  dismissal  is 
on  the  merits.**^    Where  the  dismissal  has  been  made  upon 
some  technical  defect  in  the  notice  of  appeal,  or  the  undertak- 
ing, or  the  like,  it  is  not  a  bar.**®    It  has  been  held  that  after 
the  dismissal  of  an  appeal  the  appellate  court  loses  all  juris- 
diction in  the  case.     It  stands  in  the  same  situation  it  did  be- 
fore the  appeal  was  prayed.*^^.    The  dismissal  of  an  appeal  from 
a  judgment  because  of  a  failure  to  file  the  transcript  within 
the  time  prescribed  is,  in  effect,  an  affirmance  of  the  judgment, 
if  the  order  of  dismissal  does  not  expressly  provide  that  it  is 
made  without  prejudice  to  the  right  of  the  appellant  to  take 
another  appeal,  and  a  second  appeal  from  the  same  judgment 
will  be  dismissed.*^     As  a  general  rule,  the  dismissal  of  an 
appeal  is  practically  an  affirmance  of  the  judgment  appealed 
from.*^     But  there  are  exceptions  to  this  rule.**^     Dismissal 
of  an  appeal  because  it  was  prematurely  taken  is  not  a  bar  to  a 
second  appeal  in  the  same  case  when  a  record  is  made  up  from 
which  an  appeal  can  be  taken.***     An  order  dismissing  an  ap- 
peal may  be  modified,  so  as  to  read  "  without  prejudice,"  thus 
permitting  the  prosecution  of  a  second  appeal,  notwithstanding 
the  remittitur  has  issued  before  the  modification    is    made.**^ 
An  appeal  from  a  judgment  and  from  an  order  overruling  a 
motion  for  a  new  trial,  made  after  judgment,  on  the  ground 

424Kartli  V.  Light,  15  Cel.  324;  Bowland  v.  Kreyenfiagen,  24  id. 
52;  Cbamberlln  v.  Reed,  16  id.  207. 

420  Karth  v.  Light,  15  O^.  324. 

« Id. 

427  Maxwell  v.  WilliamB,  Hempet  172;  see  Oal.  Oode  G(v.  Pro., 
f  065. 

4aB  Garibaldi  v.  Garr,  97  Cal.  253;  Splnetti  v.  Brignardello,  54  id. 
521. 

420  Shannon  t.  Dodge,  18  Col.  164;  State  y.  Biesmaa,  12  Mont  12; 
Simpson  ▼.  Prather,  5  Oreg.  86;  Beecher  v.  Lewis,  84  Va.  630;  Manler 
T.  Lindsey,  3  Bush,  94. 

480  See  State  v.  McKinnon,  8  Oreg.  485;  Preas  v.  Engelbrecht,  3 
Ool.  377,  383. 

481  Estate  of  Rose,  80  Oal.'  166. 

482  Romine  v.  Oralle,  80  Cal.  626.  Under  Colorado  practice,  when 
an  appeal  is  dismissed  "  without  prejudice."  the  appellant's  right 
to  a  writ  of  error  at  any  time  within  three  years  from  the  rendition 
of  Judgment  remains.    McMichael  v.  Groves,  14  Col.  540. 
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of  iiusuiBcieney  of  the  evidence  to  sustain  the  verdict^  will  not 
be  dismissed  as  a  double  appeal.*^  Under  Washington  Appeal 
Act  of  1893^  an  appellant  has  a  right  to  dismiss  his  appeal  with 
a  view  to  {i  second  appeal,  but  such  dismissal  will  not  be  granted 
him  without  prejudice,  and  the  Supreme  Court  will  retain  ju- 
risdiction for  the  purpose  of  affirming  the  judgment  in  the 
respondent's  favor,  in  case  the  appellant  fails  to  prosecute  a 
second  appeal  within  the  time  limited  by  law.*^ 

f  5080a.  Dismissal  —  procedure.  A  motion  to  dismiss  an  ap- 
peal is  not  a  general  appearance.^^  The  motion  must  be  pre- 
sented at  the  earliest  reasonable  opportunity;*^  and  the  grounds 
relied  upon  for  dismissal  should  be  specifically  pointed  out  in 
the  motion.*®*^  Notice  of  the  motion  must  be  given  to  the  ad- 
verse party .*^®  The  motion  can  not  be  made  by  one  who  was 
not  a  party  to  the  appellate  proceedings.*^  And  where  a  re- 
spondent dies  pending  an  appeal,  a  motion  by  his  personal  rep- 
resentatives for  its  dismissal  will  not  be  entertained  until  they 
have  been  substituted  in  the  appellate  court  in  his  place*.  A 
substitution  in  the  lower  court  is  not  sufficient.**^  A  stipula- 
tion made  in  the  appellate  court  may  be  considered  on  a  motion 
to  dismiss  the  appeal,  although  not  embodied  in  the  tran- 
script.**^ When  a  motion  to  dismiss  an  appeal  has  been  de- 
nied, a  renewal  of  the  motion  upon  the  same  grounds,  upon  the 

488  Hawkins  v.  Hubbard,  2  S.  Dak.  631;  distinguishing  Hackett  ▼. 
Gunderson,  1  id.  479;  see  f  5079,  ante;  Winter  v.  McMillan,  87  Cal. 
256;  Morris  v.  Nlles.  67  Wis.  341. 

484  Agasslz  V.  Kelleher,  9  Wash.  St  656;  see  Tinkham  v.  KimUe, 
2  id.  682. 

436  Law  V.  Nelson,  14  Col.  409;  Oallahan  v.  Jennings,  16  id.  471. 
486  Goby  v.  H{Uthu8en,  16  Col.  10;  Lamet  ▼.  Miller,  68  Gal.  521; 

Anderson  v.  Webster,  30  Fla.  220. 

437  Bllyen  v.  Smith,  18  Oreg.  35;  Dyer  v.  Bradley.  88  Cal.  590. 

438  Dick  V.  MuUins,  128  Ind.  365;  Loucheine  v.  Strouse,  46  Wis. 
487. 

438  Blanc  V.  Rodgera,  47  Cal.  606.  But  when  the  motion  to  dls- 
misB  goes  to  the  want  of  Jurisdiction  to  entertain  the  appeal,  it  is 
not  material  that  the  motion  is  made  by  persons  not  parties  to  the 
record.  In  such  case  the  court  may  dismiss  of  its  own  motion. 
Bullock  V.  Taylor,  112  Oal.  147;  see  In  re  Castle  Dome  Mining,  etc., 
Oo.,  79  id.  24a 

440  Lyons  v.  Roach,  72  Cal.  86. 

441  People  y.  Bums,  78  Cal.  645.  Identification  of  papers  not  In 
transcript  on  hearing  of  motion  to  dismlBS  appeal.  See  Sctmmmel 
T.  Sdiammel,  70  Cal.  72. 
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hearing  of  the  appeal  upon  its  merits,  without  leave  granted 
in  the  former  order,  has  nothing  to  commend  it  to  the  dis- 
cretion of  the  court,  and  such  renewed  motion  will  also  be 
denied.*^ 

f  5081.  Beinstatement.  When  an  appeal  has  been  dismissed, 
the  appellate  court  may,  upon  good  cause  shown,  reinstate  it 
upon  motion.*^  But  if  dismissed  for  want  of  jurisdiction  as 
to  amount  in  controversy,  affidavits  of  its  value  come  too  late.*** 
If  from  any  excusable  cause  appellant  has  been  prevented  from 
prosecuting  his  appeal,  and  the  same  has  been  dismissed,  his 
remedy  is  by  motion  to  reinstate  the  case.  And  if  from  like 
cause  he  has  been  prevented  from  making  his  motion  at  the 
same  term  in  which  his  appeal  was  dismissed,  he  may,  upon 
proper  showing,  and  after  due  notice  to  the  respondent,  make 
the  motion  at  a  subsequent  term.***^  Such  motion  must  be  sup- 
ported by  affidavit  that,  in  the  opinion  of  counsel,  there  are 
substantial  errors  in  the  record.**®  A  case  will  be  reinstated 
where  fraud  or  imposition  has  been  used  in  procuring  its  dis- 
missal.**^ 

f  5082.  What  will  be  reviewed.  In  general,  all  material  er- 
rors committed  by  the  court  below  in  its  orders,  rulings,  de- 
cisions, and  judgments  will  be  reviewed  in  the  Supreme  Court 
on  appeal,  when  the  same  are  properly  made  to  appear  by  the 
record. 

§  5083.  Errors  in  Judgment-rolL  The  Supreme  Court  will 
take  notice  of  errors  appearing  in  the  judgment-roll,  even  if 

442  TyrreU  v.  Baldwin,  78  Oal.  470. 

443  The  Palmyra.  12  Wheat  9;  Bank  of  U.  S.  v.  Swan.  3  Pet  68. 
When  motion  to  reinstate  appeal  will  be  denied.  See  Swope  v. 
Smith,  1  Okl.  283;  State  v.  Gibbs,  10  Mont  212;  Clark-Harris  Co.  v. 
Douthitt  5  Wash.  St  96;  Evans  v.  Kilby,  81  Ga.  278;  Harmon  v. 
Lexin^on,  32  S.  C.  583.  The  rule  of  practice  is  for  counsel  in  his 
place  in  open  court  to  state  his  grounds  for  reinstatement,  or  to 
make  an  affidavit  of  the  truth  of  the  grounds.  Taylor  v.  State,  82 
Ga.  .578. 

444  Richmond  v.  City  of  Milwaukie,  21  How.  (U.  S.)  391. 

445  Haight  V.  Gay.  8  Oal.  300. 

446Hagar  v.  Mead.  25  Cal.  598;  Doriand  v.  McGlynn.  45  id.  18; 
flee,  also,  Welch  v.  Kenney,  47  id.  414,  and  rules  3  and  4  of  Cal. 
Supreme  Court 

i47  Rowland  v.  Kreyenhagen.  24  Cal.  52;  Howell  t.  Van  Nes8,  81 
N.  J.  L.  444. 
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not  named  in  the  specification  of  errors  in  the  statement;^^ 
but  not  minor  errors,  if  on  the  whole  record  the  decree  be 
right***  On  an  appeal  from  the  judgment,  where  there  is  no 
statement,  the  appellate  court  will  only  consider  matters  appear* 
ing  in  the  judgment-roll.***^ 

I  5084.  Erron  in  law.  Errors  in  law  will  be  reviewed  in 
the  appellate  court,  although  a  new  trial  was  not  asked.**^^  If 
no  errors  are  assigned  in  the  record,  the  appellate  court  will 
only  review  the  judgment-roll.***^  They  may  be  reviewed  on 
a  bill  of  exceptions.**®  It  has  been  held  that  the  entire  absence 
of  a  written  decision  of  the  judge  trying  an  issue  of  fact  with- 
out a  jury  may  be  an  error  reviewable  on  appeal.*"  But  if  the 
appellant  relies  on  the  point  that  the  court  below  erred  in  fail- 
ing to  find  the  facts,  he  must  make  it  appear  by  the  record,  by 
biU  of  exceptions,  or  some  other  appropriate  method,  that  find- 
ings of  fact  were  not  waived;  otherwise  the  intendments  will 
support  the  judgment.**"*  The  failure  of  the  judge  to 
specify  in  his  decision  the  relief  granted  or  the  determination 
of  the  action  is  an  error  reviewable  on  appeal  from  the  judg- 
ment.*** When  a  motion  is  granted  in  the  court  below,  en- 
tirely upon  alleged  errors  of  law,  the  Supreme  Court  will  re- 
view the  action  of  the  court  below  as  in  other  cases.***^ 

f  5085.  Brron  in  the  rulings.  The  errors  in  the  rulings  of 
the  court  in  the  progress  of  the  trial  are  subject  to  review, 
when  the  exceptions  are  preserved  by  bill   of   exceptions,  or 

448  Sharp  V.  Daugney,  33  Cal.  505. 
44©  Goode  V.  Smith.  13  Cal.  81. 

480  Harper  v.  Minor,  27  C5W.  107;  O'Donnell  v.  Glenn.  8  Moot  248; 
Chase  v.  Evoy,  58  Cal.  348;  see  §  5047,  ante. 

461  Brown  v.  Tolles,  7  Cal.  399;  Sanford  v.  Elevator  Co.,  2  N* 
Dak.  6. 

462  Millard  v.  Hathaway  et  al.,  27  Cal.  119,  137.  Upon  an  appeal 
from  an  order  denying  a  new  trial,  errors  apparent  on  the  face  of 
the  judgment-roU  can  not  be  considered.  Estate  of  Weeterfield,  96 
Cal.  113;  Simpson  v.  Ogg.  18  Nev.  28;  and  see  §  5047,  ante. 

468  McCartney  v.  Fitz  Henry,  16  Oal.  184;  Collier  v.  Cbrbett,  15 
id.  183;  Walls  v.  Preston,  25  Id.  59. 

464  Russel  V.  Amiador,  2  Cal.  305;  Ragan  v.  McCoy,  26  Ma  106; 
Sutter  V.  Strelt,  21  id.  157. 

466  Mulcahy  v.  Glaaler,  51  Oal.  626. 

466  Chamberlain  v.  Dempsey,  14  Abb.  Pr.  241. 

467  O'Brien  v.  Brady,  23  Cal.  243. 
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brought  up  in  a  statement  on  appeal.**®  Where  the  questions 
in  a  case  arise  upon  motion  for  nonsuit^  and  upon  the  action 
of  the  court  in  giving  and  refusing  instructions,  a  motion  for 
new  trial  is  unnecessary.*^ 

f  6086.  Bvldence  and  facta.  The  Supreme  Court  will  look 
at  the  evidence  so  far  only  as  to  see  the  relevancy  of  the  excep- 
tions taken  during  the  trial.**^  On  appeal  from  an  order  grant- 
ing or  refusing  a  new  trial,  the  Supreme  Court  always  reviews 
the  evidence,  if  the  point  is  made  that  the  verdict  is  contrary 
to  the  evidence.***  But  in  an  equity  case  submitted  by  the 
court  to  a  jury,  the  appellate  court  will  not  review  the  testi- 
mony, if  any  proof  sustains  the  verdict  and  judgment.***  The 
court  will  review  the  facts  of  a  case  only  to  see  if  there  is  a 
substantial  conflict  of  evidence.***  If,  however,  the  evidence 
against  the  verdict  is  so  overwhelming  as  to  justify  the  infer- 
ence that  it  was  rendered  under  the  influence  of  passion  or 
prejudice,  or  bias  of  some  kind,  a  new  trial  should  be  granted, 
even  though  there  is  some  conflict.***  But  on  appeal  from 
orders  determining  the  action  and  preventing  a  final  judgment, 
questions  of  fact  are  reviewable.***  But  the  Supreme  Court 
can  not  examine  the  evidence  for  the  purpose  of  finding  a 
fact.^ 


MS  Oarpentler  v.  Williamson,  26  Oal.  154;  Wallace  v.  Maples,  79 
id.  433.  A  party  can  not  complain  on  appeal  of  a  ruling  which  he 
obtained  in  the  lower  court  upon  his  own  motion.  Ervln  v.  Milne, 
17  Mont  494;  Reed  v.  Poindexter,  16  id.  294. 

«•  SulllYan  V.  Gary,  17  Cal.  80;  Darst  v.  Rush,  14  id.  81. 

4S0  Carpentier  y.  Williamson,  25  Oal.  154. 

4«i  Rice  Y.  Cunningham,  29  Cal.  492. 

4tt2  Pf eiffer  y.  Riehn,  13  Cal.  643. 

468  Rice  V.  Cunningham,  29  Oal.  492;  Orook  v.  Forsyth,  30  id.  662; 
Wilkinson  v.  Parrott,  32  id.  102;  Hardenbergh  v.  Bacon,  33  Id.  356; 
Hall  V.  Bark  Emily  Banning,  id.  522;  Wendt  v.  Roes.  id.  660;  consult 
also  White  v.  Lyons,  42  id.  283;  Hellman  v.  Howard,  44  id.  104; 
Oroeett  v.  Wheelan.  id.  208;  Hlguera  v.  Bernal,  46  id.  581 ;  Thomp- 
son V.  Toland,  48  id.  114;  Sperry  v.  Spauldlng.  49  id.  253;  Noonan  v. 
Hood,  id.  294;  Trenor  v.  a  P.  R.  «.  Oo.,  50  id.  222;  Jones  v.  Shay, 
id.  509;  f  5116,  post. 

4«4  Cooper  V.  Pena,  21  Cal.  408;  Dickey  v.  Davis,  39  id.  569;  Mason 
y.  Austin,  46  Id.  641;  Sherman  \f  Mitchell,  id.  579;  and  see  f  4920, 

ante. 
466  Bates  v.  Voorhies,  20  N.  Y.  525. 
4«a  BUlB  V.  Jeans,  26  Cal.  278;  Carpentier  v.  Gardiner,  29  id.  160. 
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f  5086&.  The  same  —  oontixiued.  The  appellate  court  will  not 
consider  a  ruling  upon  an  objection  to  evidence  in  the  absence 
of  the  evidence.*^  Alleged  error  in  the  admission  of  evidence 
will  not  be  reviewed  on  appeal,  unless  the  record  shows  that  the 
evidence  was  objected  to,  and  an  exception  reserved  at  the  trial, 
notwithstanding  the  statement  on  motion  for  a  new  trial  speci- 
fies the  admission  of  the  evidence  as  one  of  the  errors  on  which 
the  party  moving  would  rely.**''  On  an  appeal  from  the  judg- 
ment, there  can  be  no  review  of  the  evidence  where  the  bill  of 
exceptions  contains  no  specifications  of  tjie  insufficiency  of  the 
evidence  to  justify  the  findings.**®  A  bill  of  exceptions  or  state- 
ment being  the  statutory  record  for  reviewing  evidence,  if  the 
parties  wish  to  waive  such  record,  and  substitute  a  stipulation 
for  it,  the  intention  to  do  so  must  appear  with  reasonable  cer- 
tainty.**^ Specifications  of  the  insufficiency  of  the  evidence 
which  axe  merely  brief  statements  of  what  the  evidence  shows 
are  insufficient.*'^^  If  an  appeal  is  taken  from  the  judgment 
aJone,  more  than  sixty  days  after  its  rendition,  no  question  as 
to  the  sufficiency  of  the  evidence  can  be  considered.*"  Evi- 
dence volunteered  in  the  court  below,  without  objection,  can 
not  be  objected  to  on  appeal.*''^  If  there  is  sufficient  evidence 
in  the  record  to  warrant  the  verdict,  without  that  which  was 
admitted  over  objection,  the  appellate  court  is  not  required  to 
determine  whether  error  intervened  in  overruling  the  objec- 

4M  People  V.  Olsen,  80  Oal.  122;  and  see  Hoa^land  v.  Oole,  18  Ck>l. 
426:  York  v.  Portenbury,  15  id.  129. 

4<^  Macadamizing  Oo.  v.  Williams,  70  Oal.  534;  see,  also,  Dean  v. 
Parker,  88  id.  283;  Pasadena  v.  Stlrason.  91  id.  238;  Wlnterbum  v. 
Chambers,  91  id.  170;  Malone  v.  County  of  Del  Norte,  77  Id.  217: 
Ullman  v.  McCormic,  12  Col.  553;  Curr  v.  Hundley,  3  Col.  App.  54: 
Blackwell  v.  McLean,  9  Wash.  St.  301:  White  Pine  Co.  v.  Herriok. 
19  Nev.  311;  MoCnrty  v.  Hayden,  4  Wash.  St.  537;  Hattersley  v. 
Burrows,  4  Col.  App.  538:  Tucker  v.  Jones,  8  Mont.  225;  Territory 
V.  Keyee,  5  Dak.  244;  Bowman  v.  Bppinper,  1  N.  Dak.  21:  Terr<+^'*:r 
T.  Bell,  5  Mont  562;  Rutherford  v.  Talent,  6  id.  132;  Bass  v.  Baker. 
Id.  442;  §  4902.  ante. 

46«Fatjo  V.  Swasey,  111  Cal.  628;  Gallatin  Canal  Co.  v.  Lay.  lo 
Mont.  528;  Carron  v.  Wood,  Id.  500;  Beaty  v.  Mininjf  Co..  15  Id.  314. 

469  Riebe  v.  Machine  Works,  86  Cal.  390;  and  see  Howard  v.  Ross, 
3  Wash.  St.  292. 

470  Adams  v.  Helbing,  107  Oal.  298. 

471  Greenwood  v.  Adams,  80  Oal.  74;  Secord  v.  Quigley,  106  id.  149; 
Cal.  Code  Civ.  Pro.,  fi  939,  subd.  1. 

472  Reuton  V.  Monnier,  77  Cal.  449;  and  see  Zook  v.  Odle,  3  OoL 
App.  87. 
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tion.*^  It  is  a  well-settled  general  rule,  that  where  the  evi- 
dence upon  a  question  of  fact  is  conflicting^  a  finding  of  the 
trial  court  thereon  will  not  be  disturbed  upon  appeal.*''^  And 
this  is  so  although  the  evidence  consists  of  depositiouB.*^*  But 
the  appellate  court  will  look  more  closely  into  the  evidence  when 
it  consists  entirely  of  depositions,  affidavits,  or  notes  of  former 
testimony;*^®  and  it  was  held  that  the  general  rule  above  stated 
does  not  apply  where  the  evidence  is  all  documentary.*^^  An 
objection  to  the  admission  of  a  deposition,  on  the  ground  that 
the  deponent  appears  to  reside  within  the  jurisdiction  of  the 
court,  is  not  available  on  appeal  where  the  deposition  is  not  made 
part  of  the  record.*'^®  The  judgment  of  the  lower  comrt  will 
not  be  disturbed  upon  a  mere  preponderance  of  the  testimony.*''® 
It  is  not  the  business  of  an  appellate  court  to  judge  of  the 
quantum  of  proof,  or  pass  upon  the  weight  of  evidence.*^  It 
will  not,  in  a  law  case,  usurp  the  functions  of  a  jury,  or  of  a 
judge  acting  in  the  capacity  of  a  jury,  and  reverse  the  judg- 
ment because  the  weight  of  testimony  seems  to  be  on  the  other 
side,  or  because,  in  a  case  of  conflict  of  evidence,  the  jury  be- 
lieved the  testimony  of  witnesses  that  the  appellate  court  does 

473  Monat  V.  Wood,  4  Ool.  App.  118. 

474  Priest  V.  BrowD,  100  Cal.  626;  $  4902.  ante;  and  see.  in  iUustratlon 
of  the  rule,  the  following  decisions:  Soberanes  v.  Soberanes,  106 
Cal.  1;  Loftus  v.  Fisher.  113  id.  286;  Mahan  v.  Wood»  105  id.  12; 
In  re  Sylvester,  id.  180;  White  v.  Beer,  id.  9;  Turner  v.  Lunlng,  id. 
124;  Meyer  v.  Insurance  Co..  104  Id.  381;  Knox  v.  Moses,  id.  502; 
Dobinson  v.  McDonald,  92  id.  33;  Long  v.  Sanily,  89  id.  437;  Chad- 
bonme  v.  Davis,  9  Col.  581;  MUler  v.  Mickel.  id.  331;  Riley  v. 
Riley,  14  id.  290;  Hallack  v.  Stockdale,  id.  198:  Doherty  v.  Morris, 
17  id.  105;  Potts  v.  Magnes,  id.  364;  Castner  v.  Richardson,  18 
id.  496;  Corklns  v.  Prichard,  3  N.  Mex.  184:  Hardwlck  v.  Insurance 
Co.,  23  Oreg.  290;  Fischer  v.  Quigley,  8  Wash.  St  327;  West  Coast 
Imp.  Co.  V.  Winsor,  id.  490;  State  v.  ManviUe.  id.  523;  Seattle 
Gas,  etc.,  Co.  v.  Seattle,  6  id.  101:  Ketchum  v.  Davis,  3  Wyo.  164; 
Chamberlain  v.  Woodin,  2  Idaho,  609;  O'Connor  v.  Langdon,  id. 
803;  Farr  v.  Griffith.  0  I'tah.  416;  Smyth  v.  Lawscm,  7  id.  412; 
Brewing  Co.  v.  Elevator  0>.,  5  Dak.  62;  Bronenfleld  v.  Bier,  16 
Mont  403. 

475  Priest  V.  Brown,  100  Cal.  626. 

476  Reay  v.  Butler,  95  Cal.  206. 
4T7  Toiler  V.  AmoJd,  98  Cal.  166. 
478iJilman  v.  McCormic,  12  Col.  653. 
47»  Dongan  v.  Abbott,  7  Wajsh.  St  370. 

4ao  McBee  v.  Ceasar,  15  Oreg.  62;  Booth  v.  Railroad  Co.,  6  Wash* 
St  681;  Bobnrg  v.  Prabl,  8  Wya  826;  United  Statee  v.  Trabing,  ld« 
144. 
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not  believe.^*  Where  there  Ib  substantial  conflict  in  the  testi- 
mony as  to  disputed  facts^  the  appellate  court  is  authorized  to 
aflsume  as  proved  the  facts  found,  which  there  is  substantial  evi- 
dence to  uphold.***^  The  insufficiency  of  the  evidence  to  justify 
the  findings  impUed  in  a  judgment  where  findings  are  waived 
can  not  be  considered  upon  appeal  from  the  judgment,  in  the 
absence  of  a  statement  on  motion  for  a  new  trial,  or  bill  of  ex- 
ceptions  containing  a  statement  of  the  evidence  or  want  of 
evidence.*®* 

f  6087.  From  fliud  Judgmeiat.  On  an  appeal  from  a  final 
judgment^  the  Supreme  Court  may  review  such  intermediate 
nonappealable  orders  as  involve  the  merits.*^  It  may  review  an 
order  overruling  an  exception  to  the  report  of  a  referee,  taken 
on  the  alleged  ground  that  the  report  did  not  find  the  facts  as 
required  by  the  order  of  reference.**  But  an  order  denying  a 
new  trial  can  not  be  reviewed  on  an  appeal  from  a  final  judg- 
ment.*®® If  on  the  rendition  of  a  final  judgment  the  court  also 
grants  a  perpetual  injunction,  and  an  appeal  is  taken  from  the 
whole  judgment,  the  injunction  is  included  in  the  appeal.*®^ 
An  order  adding  a  new  party  plaintiff  may  be  reviewed  on  ap- 
peal from  the  judgment;*®®  or  an  order  for  judgment  on  de- 
murrer.**^. An  order  dismissing  an  attachment  if  the  appeal  is 
also  taken  from  such  order.*®® 

§  5088.  Orders.  An  enumeratian  of  appealable  orders  are 
given  in  the  Code.**^  All  other  orders  can  be  reviewed  only  on 
appeal  from  the  judgment,  and  then  only  when  there  has  been 
an  exception  properly  made  and  preserved  in  the  record.     An 

481  Graves  v.  Banking  Co..  3  Wash.  St  742;  Lybarger  v.  State,  2 
Id.  552;  and  see  Board  of  Education  v.  Martin,  ©2  Cal.  209. 

48a  Adams  v.  Burbank,  103  Cal.  ©46. 

488  Davis  V.  Lezlnsky.  93  Cal.  126. 

484  Cal.  Code  Civ.  Pro.,  §  956;  Hihn  v.  Peck.  30  Ofel.  280.  Ftw  the 
review,  In  firuch  case,  there  must  be  a  bill  of  exceptioiis.  Giiman  v. 
Bootz.  80  CaL  564. 

486  Cal.  Code  Civ.  Pro.,  §  956. 

486  Id.;  see  §  5065,  ante. 

487  McGarrahan  v.  Maxwell,  28  Cal.  75. 

488  Davis  V.  Mayor  of  New  York.  14  N.  Y.  526. 

48©  HoUister  Bank  of  Buffalo  v.  VaU,  15  N.  Y.  598;  Paddock  v. 
Springfield  Fire  &  Marine  Ins.  Co.,  12  N.  Y.  591;  Ford  v.  Davis*  8 
Abb.  Pr.  385;  see  S  4956,  ante. 

490  Williams  V.  Glasgow.  1  Nev.  533. 

401  See  Cal.  Code  Civ.  Pra,  §  939,  subd.  8;  see,  also,  §  4986a,  anie. 
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appeal  may^  however,  be  taken  at  the  same  time  from  a  final 
judgment  and  from  an  appealable  order,  but  each  must  dis- 
tinctly appear  in  the  notice  of  appeal  and  the  undertaking. 

f  5089.  Practice.  A  party  who  appears  and  contests  a  mo- 
tion can  not  on  appeal  object  that  he  had  no  notice  of  motion.^^ 
The  objection  that  the  statement  and  notice  do  not  specify  the 
grounds  of  motion  for  new  trial  should  be  taken  in  the  court 
below,  and  if  overruled  will  be  reviewed  in  the  Supreme  Court.*** 
Where  a  party  moves  for  a  nonsuit  upon  a  specific  ground,  he 
-can  not  on  appeal  assume  a  different  position;*^  or  that  the 
court  below  refused  a  nonsuit,  because  of  no  demand  made 
before  suit  unless  that  ground  was  taken  below;**^  or  an  objec- 
tion to  an  order  overruling  a  motion  to  set  aside  the  judgment 
and  quash  the  execution.***  The  failure  of  a  party  to  object 
to  the  rendition  of  a  judgment  upon  a  report  is  no  waiver  of 
his  right  to  have  his  exceptions  to  the  report  reviewed.**^  No 
objection  or  exception  will  be  examined,  except  such  as  are  in- 
•cluded  in  the  appellant's  statement  of  points  on  which  he 
reliea.**^ 

f  609O.  Statat«  of  Limitations.  The  question  of  the  Statute 
of  limitations  can  not  be  raised,  even  though  pleaded,  unless 
raised  in  some  form  on  the  trial  below.*** 

§  6091.  What  will  not  be  reviewed.  The  appellate  court  can 
not  review  any  portions  of  an  adjudication  not  actually  ap- 
pealed from,^**  nor  which  is  not  included  in  the  printed  case.*** 
Nothing  can  be  taken  into  consideration  that  does  not  appear 
upon  the  return.*^    As  a  general  rule,  an  objection  which  might 

4M  Reynolds  v.  Harris,  14  OaJ.  667;  76  Am.  Dec.  459. 

«s  Brady  v.  O'Brien,  23  Cal.  244. 

4MMateer  v.  Brown,  1  Cal.  221;  52  Am.  Dec.  803. 

«e  Baker  v.  Joseph,  16  Cal.  173. 

««  Smith  V.  Curtis,  7  Cal.  584. 

4W  Headley  v.  Reed,  2  OaJ.  322. 

«s  Moore  v.  Murdock,  26  Cal.  514. 

4M  McDonald  v.  Bear  River  Ca,  13  OaJ.  288;  Shaver  v.  Sharp 
County,  62  Ark.  76. 

600  Robertson  v.  Bullions,  11  N.  Y.  248;  Kelsey  v.  Western,  2  Id. 
500;  Bell  v.  Holford,  1  Duer,  58. 

Ml  TltuB  V.  Orvls,  16  N.  Y.  617;  Otis  v.  Spencer,  Id.  UlO. 

602  Spence  v.  Beck,  1  Hilt  276;  Kllpatrick  v.  Carr,  3  Abb.  Pr.  117; 
Banson  v.  Grow,  4  B.  D.  Smith,  18;  TruBt  v.  Delaplalne,  8  id.  219; 
Prentice  v.  Zane,  8  How.  (U.  S.)  470;  see  f  5104,  post. 
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have  been  obviated  in  the  court  below  will  not  be  refriewed  on 
appeal.*^ 

f  5002.  Coats.  An  error  of  court  in  refusing  to  allow  costs 
can  not  be  reviewed  on  an  appeal  from  an  order  denying  a  new 
trial.^^  On  appeal  from  a  judgment,  an  error  which  might 
occur  in  sustaining  a  motion,  after  the  appeal  was  perfected,  to 
strike  out  the  cost-bill,  can  not  be  reviewed.*^ 

S  5093.  Evidence.  As  a  rule,  the  Supreme  Court  acts  upon  the 
case  precisely  as  it  was  presented  to  the  court  below,  and  can 
not  receive  or  notice  new  evidence.  In  New  York,  it  is  said 
to  be  a  well-established  rule  that  permits  record  evidence,  im- 
perfectly proved  on  the  trial,  to  be  exhibited  on  the  argument 
in  the  appellate  court,  since  if  all  that  was  defective  was  then 
supplied,  it  would  be  idle  to  send  the  cause  back  for  a  new  trial 
upon  an  exception  no  longer  tenable.*^^  But  the  Supreme 
Court  will  not  review  the  facts  of  the  case  unless  a  new  trial  was 
asked  for  in  the  court  below,  and  this  whether  the  case  be  in 
equity  or  at  law.*^     If  the  cafie,  however,  be  tried  on  an  agreed 

608  Gordon  v.  Clark,  22  Cal.  533;  Bethel  v.  Robinson,  4  Wash.  St. 
446;  Stewart  v.  Smith,  14  Abb.  Pr.  75;  Fowler  v.  Clearwater,  35 
Barb.  143;  Judd  v.  O'Brien,  21  N.  Y.  186;  Jobbitt  v.  Goundry,  2» 
Barb.  509;  N.  Y.  Cenf,  Ins.  Oo.  v.  National  Prot.  Ins.  Co..  14  N.  Y.  85; 
Barnes  v.  Ferine,  12  id.  18;  Van  Deusen  v.  Young,  29  Barb.  9; 
Bumstead  v.  Dividend  Ins.  Co.,  12  N.  Y.  81;  Carter  v.  Hunt,  40  Barb. 
89,  93;  Forward  v.  Harris,  30  id.  338;  Hunt  v.  Hoboken  Land  Oo., 
1  Hilt  161;  Fenn  v.  Tlmpson,  4  B.  D.  Smith,  276;  Barlow  v.  Scott, 
24  N.  Y.  40;  Greason  v.  Keteltas,  17  id.  491;  Belknap  v.  Sealey,  14  id. 
143;  Sheldon  v.  Wood,  2  Bosw.  267.  So  errors  in  favor  of  an  appel- 
lant can  not  be  reviewed.  Weisser  v.  Dennison,  10  N.  Y.  68;  Glassner 
V.  Wheaton,  2  B.  D.  Smith,  352;  Beach  v.  Raymond,  Id.  496;  Rooney 
V.  Second  Ave.  R.  R.  Co.,  18  id.  368;  Bobbins  v.  Codman,  4  Id.  315; 
Fake  v.  Whipple,  39  Barb.  339;  Wellman  v.  Railway  Co..  21  Oreg. 
530. 

004  Stevenson  v.  Smith,  28  Cal.  102;  87  Am.  Dec.  107;  see  §  4949, 
ante;  Crane  v.  Forth,  95  Cal.  88;  Freshour  v.  Hihn,  99  id.  443.  The 
allowance  of  costs  in  an  equity  case  is  matter  within  the  discretion 
of  the  court,  and  without  a  statement  or  bill  of  exceptions  that 
discretion  can  not  be  reviewed  on  appeal.  Faulkner  v.  Hendy,  10ft 
Cal.  15. 

606  Howard  v.  Richard,  2  Nev.  128. 

fioejarvis  v.  Sewall.  40  Barb.  455;  dtlng  Burt  v.  Place,  4  Wend. 
591;  Ritchie  v.  Putnam,  13  id.  524;  Dresser  v.  Brooks,  3  Barb.  429. 

607  Reed  V.  Bemal,  40  Cal.  630,  overruling  Treadw^l  v.  Davis,  34 
id.  601. 
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etatement  of  facts^  which  forms  part  of  the  judgment-roll^  the 
question  may  be  raised^  on  an  appeal  from  the  judgment^ 
whether  the  judgment  be  authorized  by  the  agreed  facts.*^  It 
would  seem,  however,  that  under  the  Code  the  question  whether , 
the  evidence  is  sufficient  to  sustain  the  findings,  in  a  case  tried 
by  the  court,  may  be  made,  on  appeal  from  the  judgment,  where 
the  testimony  is  presented  by  bill  of  exceptiouB.*^  The  safer 
practice  is,  however,  to  move  for  a  new  trial,  as  the  point  has 
not  been  directly  adjudicated.  Where  the  motion  for  a  new  trial 
does  not  appear  to  have  been  acted  on,  the  appellate  court  will 
not  consider  the  sufficiency  of  the  evidence  to  sustain  the 
verdict."® 

f  5094.  Facts,  queetioxiB  of.  In  New  York,  on  an  appeal  to 
the  General  Term  of  the  Supreme  Court,  or  of  a  Superior  City 
Court  from  a  final  judgment  rendered  in  the  same  court,  the 
facts  83  well  as  law  may  be  reviewed  where  the  judgment  was 
rendered  upon  a  trial  by  the  court  below  without  a  jury,  or  by 
a  referee;  but  when  the  judgment  was  rendered  upon  the  verdict 
of  a  jury,  the  appeal. is  upon  questions  of  law  alone."^  On  an 
appeal  from  an  order  granting  or  refusing  a  new  trial,  the  facts 
may  be  reviewed,  except  that  where  specific  questions  of  fact, 
arising  upon  the  issues,  in  an  action  triable  by  the  court,  have 
been  tried  by  a  jury,  pursuant  to  an  order  for  that  purpose,  an 
appeal  can  not  be  talcen  from  the  order  granting  or  refusing  a 
new  trial  upon  the  merits.*^^^  But  an  order  of  the  General 
Term  granting  a  new  trial  upon  questions  of  fact,  in  a  ease  tried 
by  a  jury,  is  not  appealable  to  the  Court  of  Appeals.****  Where 
a  new  trial  is  granted  in  an  action  tried  by  a  jury,  and  the 
•record  shows  that  questions  of  fact  were  properly  before  the  gen- 
eral term  for  decision,  and  that  the  order  for  a  new  trial  may 

M8  Reed  V.  Bemal,  40  Cal.  630.  As  to  the  necessity  of  a  motion  for 
a  new  trial,  see,  also,  Foote  v.  Richmond,  42  Cal.  439;  Rycraft  v. 
Rycraft  id.  444;  Stockton  v.  Creaner,  45  Id.  247;  Evenson  v.  Webster, 
3  S.  Dak-  382;  Pierce  v.  Manning.  2  id.  517;  Klelnschmidt  v.  Her. 
6  Mont.  122;  Tweel  v.  Tweel,  id.  19;  Mining  Co.  v.  Haynes,  id.  31; 
Colquhon  V.  Wells,  etc.,  Co.,  21  Nev.  459:  State  v.  Sadler,  Id.  13. 

Me  See  Jones  v.  Shay.  50  Cal.  508;  Thompson  v.  Hancock,  51  Id.  110; 
Bonner  v.  Qnackenbush,  Id.  180;  Christie  v.  Ohristie,  53  id.  26. 

MO  Myers  v.  Casey.  14  Oal.  542. 

Bii  N.  Y.  Code,  I  1346. 

512  Id.,  §  1347. 

•13  WHght  V.  Hnnter,  46  N.  Y.  409;  Downing  v.  Kelly,  48  Id.  4B8; 
Strong  V.  B.  ft  A.  B^  R.  Ca,  58  id.  56. 
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or  could  have  been  based  thereon,  the  court  of  appeals  will 
not  review  it  for  the  purpose  of  reversal.**^*  In  cases  tried  by 
the  court  or  referee,  the  Court  of  Appeals  will  look  into  the  evi- 
dence only  in  exceptional  cases,  made  so  by  the  statute.*^*' 

f  6006.  Findings  of  fact.  Alleged  errors  in  findings  of  fact 
will  not  be  considered  where  the  findings  themselves  are  im- 
material to  the  decision;^**  neither  the  opinions  of  the  court 
nor  the  evidence  form  any  part  of  the  findings  of  fact,  although 
incorporated  therein.***^  The  findings  of  the  jury  on  issues  sub- 
mitted to  them  in  an  equity  case,  if  not  objected  to  by  motion 
for  new  trial,  or  if  not  set  aside  by  the  court  on  its  own  motion, 
become  established  facts  in  the  case,  and  can  not  be  questioned 
in  the  Supreme  Court  for  the  first  time.***®  A  judgment  will 
not  be  reversed  on  the  findings  alone,  unless  they  show  afiKrma- 
tively  that  such  judgment  could  not  have  been  properly  ren- 
dered.«« 

f  6006.  Findings,  omission  of.  The  omission  of  a  judge  or 
referee  trying  a  cause  to  find  upon  a  particular  question  of  fact 
can  not  be  reviewed  on  an  appeal  from  the  judgment.  The 
remedy  is  to  have  it  referred  back  for  correction.**^  Where  the 
court  fails  to  find  the  facts  which  the  evidence  establishes,  a 
motion  for  a  new  trial  —  that  is,  to  set  aside  and  modify  the 
findings  —  having  been  made,  the  Supreme  Court  will  look  into 
the  evidence  for  sujch  facts,  and  is  not  concluded  by  the  find- 
ings of  the  court  below.**^  The  Supreme  Court  is  not  au- 
thorized to  presume  the  finding  of  a  fact  not  within  the  issue;^** 
nor  look  beyond  the  findings  contained  in  the  case  in  order  to 
draw  inferences  of  fact  bearing  on  the  appeal;**  except  for  the 
purpose  of  giving  a  construction  to  an  ambiguous  finding.**** 

814  Downing  v.  Kelly,  48  N.  Y.  433;  Wright  v.  Hunter.  46  id.  409. 

MB  Field  V.  Munson,  47  N.  Y.  221. 

ei«  Klockenbaum  v.  Plerson,  22  Oal.  160. 

MT  James  v.  Williams.  31  Cal.  211;  see  f  4640.  ante. 

MS  Duff  V.  Fisher.  15  Cal.  376. 

M»  Semple  v.  Cook,  50  Oal.  26. 

520  People  V.  Albright,  14  Abb.  Pr.  306;  Heroy  v.  Kerr,  8  Boaw.  194; 
Piatt  V.  Thome,  Id.  574;  Sharp  v.  Wright,  36  Barb.  236;  Ingraham  v. 
Ollbert.  20  Id.  151. 

621  RUey  V.  Heisch,  18  Oal.  19a 

622  Bomal  V.  Glelm.  33  Cal.  668;  Glfford  v.  OarvUl.  29  Id.  68a 
628  Stewart  v.  Smith,  14  Abb.  Pr.  75. 

624  Spencer  v.  Ballon,  18  N.  Y.  327;  Oarmaa  t.  Polti,  21  id.  647; 
Terry  v.  Wheels,  26  Id.  620. 
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I  5096a.  Vindings  —  review  of  —  genwally.  Failure  of  the 
tiial  court  to  make  findings  of  fact  on  material  ifisues  will  not 
be  considered  on  appeal  unless  the  lower  court  was  asked  to 
make  such  findings  and  refused  to  do  so.^^  The  appellate  court 
has  no  power  to  make  findings  froin  the  eyidence.*^^  The  fact 
that  there  is  no  finding  upon  a  material  issue  raised  by  the  plead- 
ings may  be  considered  on  appeal^  where  one  of  the  grounds  given 
in  the  notice  of  motion  for  new  trial  is,  that  ''the  decision  is 
Against  law/***^  The  insufficiency  of  the  findings  to  support  the 
judgment  can  be  considered  only  on  an  appeal  from  the  judg- 
ment.*^ Where  written  findings  are  necessai-y,  and  do  not  ap- 
pear in  the  record,  they  will  be  deemed  to  have  been  waived,  and 
if  they  were  not,  the  error,  in  order  to  be  reviewed,  must  be  shown 
by  a  bill  of  exceptions,  statement,  or  other  appropriate  mode 
whereby  the  record  presents  the  question.**^  The  omission  of 
the  trial  court  to  find  upon  an  issue  is  not  an  error  far  which 
the  judgment  will  be  reversed,  where  it  does  net  a,ppear  that 
evidence  was  introduced  in  relation  to  such  issue.^^^  So,  fail- 
ure to  find  fully  upon  a  material  issue  is  not  a  ground  for  re- 
versal, if  a  more  complete  finding  upon  the  issue  would  neces- 
sarily have  been  adverse  to  the  appellant."*  If  the  complaint 
sets  forth  two  or  more  grounds  for  relief,  either  of  which  is 
sufficient  to  support  a  judgment  in  favor  of  the  plaintiff,  a 
finding  upon  one  of  such  issues  is  sufficient  to  sustain  a  judg- 
ment, and  a  failure  to  find  upon  the  other  issue  does  not  render 
the  decision  against  law,  and  is  not  ground  for  a  new  trial."* 

o»Hicklin  v.  McOleaFp  18  Oreg.  126,  138;  Ndand  v.  BuU,  24  id. 
479;  see  f  4749,  ante;  and  t:ompare  Haight  v.  Tryon,  112  Cal.  4. 

sae  Blood  V.  Water  06.,  113  Cal.  221. 

A37  Spotts  V.  Hanley,  85  Cal.  155;  and  see  Brlsoo  v.  Brison,  90  Id. 
S28;  Adams  v.  Helbing,  107  id.  298. 

sas  Kirwan  v.  Hnnnewill,  93  Cal.  519;  and  see  Graham  v.  Stewart, 
68  Id.  374. 

oso  Campbell  v.  Coburn,  77  Oal.  86;  see  Oarr  v.  Cronan,  54  Id.  600. 
Bffect  of  fiUlnre  to  include  findings  in  the  record  on  appeal.  See 
State  V.  BOfhde^  8  Wash.  St  362;  Ortega  v.  Oordero,  88  CaL  221; 
Poujade  v.  Eyan,  21  Nev.  449. 

MO  Rogers  V.  Duff,  97  Oal.  67;  Winslow  v.  Gohransen,  88  Id.  450. 

ui  GlUeepie  v.  Lake,  85  Cal.  402;  Sulsman  v.  Todd.  96  Id.  228. 

«83  Adams  v.  Helbing.  107  Oal.  298;  BriROD  v.  Brlson,  90  Id.  328; 
Malone  v.  County  of  Del  NortOv  77  id.  217;  Dolllver  v.  DoUlver,  94 
Id.  642;  but  see  Estill  v.  Irvine,  10  Mont  509.  Defective  findings 
.as  ground  for  reversal.     See  Cotter  v.   Llndgren,   106  Cal.  602; 
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When  the  findings  support  the  judgment^  and  contain  nothing 
inconsistent  with  it^  the  failure  to  find  upon  affirmative  de- 
fenses will  not  be  ground  for  reversal,  unless  it  is  shown  by  state- 
ment or  bill  of  exceptions  that  evidence  was  submitted  in  re- 
lation to  the  issues  presented  by  such  defenses.^^ 

Russell  V.  McDowell,  83  id.  70;  Estep  v.  Armstrong,  91  id.  659; 
Gould  v.  Stafford,  77  id.  66;  Overacre  v.  Blake,  82  id.  77;  Smith  v. 
Immigration  Ass'n,  78  id.  289;  Hooker  v.  Thomas,  86  id.  176; 
Waldron  v.  Waldron,  85  id.  251;  Bateman  v.  Raymond,  15  Mont.  439. 
688  Himmelman  v.  Henry,  84  Cal.  104;  Hawes  v.  Clarke,  Id.  272; 
Witcher  v.  Conklin,  id.  499.  Under  Nevada  practice,  a  case  will 
not  be  reversed  for  want  of  a  finding,  or  for  a  defective  finding, 
unless  the  finding  is  excepted  to,  or  a  finding  is  requested  upon  the 
omitted  point  Dutertre  v.  Shallenberger,  21  Nev.  507.  There  is  an 
implied  finding  in  favor  of  the  Judgment,  of  all  facta  properly 
pleaded.  Id.  Consult,  as  to  when  findings  will  not  be  disturbed 
on  appeal,  Hamar  v.  Peterson,  9  Wash.  St  152;  Park  County  v. 
Jefferson  County,  12  Col.  585;  UUman  v.  McCormic,  id.  553; 
Lovejoy  v.  Chapman,  23  Oreg.  571;  Wells  v.  Wells,  7  Utah,  68;  Baker 
V.  Baker,  2  S.  Dak.  261;  I>rown  v.  Ingels,  3  Wash.  St  424;  Reynolds 
V.  Dexter,  2  id.  185;  MetropoUtau  Loan  Ass'n  v.  Esche,  75  Cal.  513; 
Wood  Y.  Pendola,  78  id.  287;  when  disregarded  on  appeal,  see  Jack- 
son T.  Torrence,  83  Cal.  521;  conclusiveness  of  findings  in  equity 
cases,  see  Dooley  Block  v.  Rapid  Transit  Co.,  9  Utah,  31:  Canal  Co. 
V.  Edwards,  9  id.  477;  Oummings  v.  Ross,  90  Oal.  OS:  findings  in 
support  of  order  refusing  injunction,  Hunt  v.  Steese,  75  Cal.  620; 
adoption  of  findings  of  referee,  Stahn  v.  Hall,  10  Utah,  400;  and  see 
Ferry  v.  Kings  County,  2  Wash.  St.  337;  appeal  from  finding  in 
replevin,  Gramm  v.  Fisher,  3  Wyo.  595;  review  of  finding  of  special 
damages  by  jury.  Wine  Co.  v.  Behlow,  94  Cal.  108;  error  against 
party  not  appealing,  McDonald  v.  Taylor,  89  Cal.  42:  review  of 
sufficiency  of  evidence  to  sustain  finding,  -Heilbron  v.  Canal  Co.,  76 
Cal.  11;  Parker  v.  Reay,  Id.  103;  Menk  v.  Insurance  Co.,  id.  50; 
Spaulding  v.  Bradley,  79  Id.  449;  Pickert  v.  Rugg,  1  N.  Dak.  230; 
remand  to  trial  court  for  further  testimony,  ElUot  v.  Whitmore,  8 
Utah,  253;  when  findings  must  .stand  as  approved  by  the  trial  court, 
Meadowcraft  v.  Walsh,  15  Mont  544.  It  is  tbe  settled  practice  of 
appeUate  tribunals  not  to  interfere  to  set  aside  tlie  finding  of  a 
trial  coiut  or  Jury  when  the  questions  determined  thereby  are 
purely  questions  of  fact,  unless  the  finding  is  so  manifestly  unjust 
as  to  carry  conviction  that  it  was  the  result  of  bias  or  prejudice. 
Pawnee,  etc.,  Canal  Co.  v.  Jenlcins,  1  Col.  425.  If  there  is  evidence 
to  sustain  the  findings  of  the  court,  they  will  be  taken  as  conduaive 
upon  appeal.  Glassel  v.  Verduzo,  108  Cal.  503.  And  where  the 
evidence  is  not  before  the  appellate  court  the  findings  of  fact  are 
conclusive  aa  to  the  matters  therein  stated.  Loftus  t.  Fischer,  106 
Gal.  616. 
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I  5097.  Instructions.  The  appellate  court  will  not  pafia  upon 
the  completeness  of  the  instructions  given  by  the  court  to  the 
jury,  if  the  plaintiff  is  not  entitled  to  recover  upon  his  own 
showing.*^  Though  the  instructions  may  not  be  technically 
correct,  the  Supreme  Court  will  not  interfere  if  the  question 
upon  which  the  case  turns  was  fairly  put  before  the  jury.*^  In 
determining  whether  there  is  error  in  the  instructions  to  the 
jury,  the  whole  charge  will  be  considered  together,  and  the 
judgment  will  not  be  reversed,  although  it  may  appear  that  some 
one  instruction  taken  by  itself  may  not  be  entirely  correct.^^* 
Error  in  the  giving  or  refusal  of  instructions  will  not  be  reviewed 
on  appeal  where  the  instructions  are  not  made  a  part  of  the 
judgment-roll,  or  incorporated  in  a  statement  or  bill  of  ex- 
ceptions.*^^ And  in  order  to  obtain  a  review  of  instructions,  it 
must  appear  from  the  record  that  they  were  objected  to  in 
apt  time.*^  And  the  exceptions  should  be  sufficiently  specific 
to  call  the  attention  of  the  court  to  the  alleged  errors.^'*  A 
party  can  not  except  to  instructions  if  given  at  hia  own  in- 
stance."*^ And  a  judgment  will  not  be  reversed  for  an  error 
in  the  giving  or  refusing  of  instructions,  if  the  losing  party 
could  not  have  been  prejudiced  thereby.**^ 

M4  Enrlght  v.  S.  F.  &  S.  J.  R.  R.  Co.,  33  Cal.  230. 

M6  Smith  V.  Harper,  5  Cal.  330. 

BSOWeUman  v.  Railway  Co.,  21  Oreg.  530;  and  see  8  4689,  ante; 
McQuown  V.  Cavanaugh,  14  Cal.  188;  White  v.  Territory,  1  Wash. 
St  279. 

687  Missoula,  etc..  Light  Co.  v.  Morgan,  13  Mont.  3M;  Kleinschmidt 
V.  McDermott,  12  id.  309;  and  see,  as  to  the  sufficiency  of  the 
record  for  the  review  of  instructions,  Rodoni  v.  Lytle,  13  Mont.  123; 
Malone  v.  Transportation  Co.,  77  Cal.  39;  Cal.,  etc.,  Ry.  Co.  v.  Hooper, 
76  id.  404;  People  v.  Marseiler,  70  id.  98;  Dawson  v.  Schloss,  93  id. 
19i:  Matthews  v.  Jone«,  92  id.  563;  Gum  v.  Murray,  6  Mont.  10; 
Banks  v.  Hoyt,  11  Col.  399;  Witcher  v.  Watkins,  11  id.  548;  Fisher 
V.  United  States,  1  Okl.  252;  McFeters  v.  Pierson,  15  Col.  201;  22 
Am.  St.  Rep.  388;  Hornbein  v.  Blanchard,  4  Col.  App.  92.  Striking 
instriietions  from  record.    See  Medcalf  v.  Bush,  4  Wash.  St.  386. 

638  Sehoolfleld  v.  Houle,  13  Col.  394;  Dawson  v.  Costar,  18  id.  493; 
Garoutte  v.  Williamson.  108  Cal.  135. 

639  Frost  V.  Creamery  Co.,  102  Cal.  525;  Tapscott  v.  Lyon,  103  id. 
297;  Bernstein  v.  Downs,  112  id.  197;  Meeker  v.  Gardella,  1  Wash. 
St.  139;  compare  Cavallaro  v.  Railway  Co.,  110  Cal.  348;  Nickum 
v.  Gaston,  24  Oreg.  380. 

640  Water  &  Mln.  Co.  v.  Baker,  70  Cal.  572. 

641  Clark  V.  Child.  66  Cal.  87.  Presumption  in  support  of  instrue- 
tions.    See  Carpenter  v.  Ewing,  76  Cal.  487;  Hewlett  v.  Pllcher,  85 
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I  6098.  IrregularlUw.  If  the  decifiion  or  yerdict  is  regular^ 
mere  irregularities  on  the  trial  will  not  be  reviewed;**^  nor  the 
entry  of  judgment  in  disregard  of  an  order  staying  proceed- 
ings."* But  where  it  had  been  entered  in  a  grossly  irregular 
manner,  and  the  court  below  refused  to  corect  it,  the  error  would 
be  reviewed.***  If  a  judgment  is  just  in  the  main,  mere  techni- 
cal irregularities  of  form  will  be  disregarded."* 

f  6099.  Matter  in  dUcretion  of  court.  The  refusal  of  a  ref- 
eree to  adjourn  a  hearing,  where  it  was  a  matter  resting  in  hi» 
discretion,  will  not  be  reviewed  on  appeal;"*  nor  denial  of 
motion  to  stay  trial  till  the  decision  in  another  cause;"^  or  that 
a  judgment  for  defendant  is  improper,  the  answer  containing  no 
prayer  for  relief."®  The  appellate  court  will  not  inquire  into 
the  reasons  which  induce  the  judge  to  sign  the  bill  after  the 
statutory  period."*  Nothing  but  an  abuse  of  discretion  on  liia 
part>  or  a  great  preponderance  of  evidence  against  the  verdict^, 
will  warrant  an  appellate  court  in  interfering."® 

f  6100.  Order  by  conseiit.  The  Supreme  Court  will  not 
hear  any  objectionB  to  an  order  entered  by  consent  of  parties."*- 
A  court  of  appellate  jurisdiction  can  not  reverse  a  judgment  pro- 
duced by  the  voluntary  act  of  a  party."^  And  no  decision  on 
aoy  point  rendered  at  the  suggestion  of  the  appellant  can  be 

Id.  542;  KUnk  v.  People,  16  Col.  467;  Hombein  v.  Blanchard,  4  Ool. 
App.  92;  Fugate  v.  Smith,  id.  201;  §  5097,  ante.  Mistake  in  instruc- 
tions not  warranting  a  new  trial.    O'Oallaghan  v.  Bode,  84  Cal.  489. 

M2  As  to  form  of  Judgment  as  entered,  see  IngersoU  v.  Host  wick, 
22  N.  Y.  425;  Johnson  v.  Cemley,  10  id.  570;  Witherhead  v.  Allen,  28 
Barb.  661;  Mayor  of  New  York  v.  Lyons,  24  How.  Pr.  280;  §  4758^ 
ante;  Rankin  v.  Newman,  107  Cal.  602. 

M3  Blwell  V.  Dodge,  33  Barb.  336. 

M4  Johnson  v.  Parrell,  10  Abb.  Pr.  384.  A  judgment  is  not  ren- 
dered ineffective  by  reason  of  being  contained  in  the  same  docu- 
ment with  the  findings.    Hopkins  v.  Warner,  109  Oal.  133. 

MB  People  V.  MeCauley,  1  Cal.  379;  Webster  v.  King,  33  Id.  348. 

B^  See  Carpenter  v.  Haynes,  1  N.  Y.  Code  Rep,  414. 

547  James  v.  Chalmers,  6  N.  Y.  209. 

648  Towdy  V.  Ellis.  22  Cal.  650. 

640  People  V.  Lee,  14  Cal.  510. 

MO  Gove  V.  Moees,  1  Wash.  Ter.  13;  Daws  v.  Glascow,  Bum.  8; 
Newby  v.  Territory  of  Oregon,  1  Greg.  163;  Tuller  v.  Arnold,  93  Cal» 
166. 

Ml  Meerholz  v.  Sessions.  9  Cal.  277. 

M2  Paul  V.  Armstrong,  1  Nev.  82. 
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reyiewed.^^    A  judgment  entered  upon  stipulation  can  not  be 
reviewed,  even  though  both  parties  consent.*** 

I  6101.  Pleadings.  A  judgment  can  not  be  reviewed  on  the 
ground  of  a  defective  complaint,  or  that  the  judgment  is  not 
warranted  by  the  findings,  on  an  appeal  from  au  order  denying 
a  new  trial."* 

I  SlOd.  Questionji.  Questions  not  directly  involved,  and 
those  unnecessary  to  a  judgment  of  affirmance  or  reversal,  will 
not  be  considered;"*  or  questions  not  presented  in  good  faith;"^ 
or  questions  not  arising  in  the  due  course  of  litigation."*  Ques- 
tions of  discretion  of  the  judge  can  not  be  reviewed  in  the 
Supreme  Court,  except  in  cases  of  gross  abuse,  to  the  injury  of 
the  party;"*  or  the  refusal  of  the  court  or  referee  to  allow  a 
witness  to  be  recalled;***  or  the  allowance  of  a  leading  ques- 
tion;**^ or  granting  or  refusing  leave  to  amend  a  pleading.*** 

I  5108.  Bulings.  Where  a  new  trial  was  granted  on  one  of 
several  grounds,  the  order  will  not  be  reversed  if  it  was  in  the 

«8  Fairbanks  v.  Ck>rUeSp  3  B.  D.  &mith.  682;  S.  a,  1  Abb.  Pr.  150; 
Orser  v.  Grossman,  4  E.  D.  Smith,  443.  A  question  which  has  been 
excluded  from  the  issues  by  the  act  of  the  appellant  can  not  be 
considered  on  appeal.    Jones  v.  Morgan,  67  Cal.  308. 

CMGrldley  v.  Daggett,  6  How.  Pr.  280;  Townsend  v.  Masterson 
Stone  Dressing  Co.,  15  N.  Y.  587.  So  In  special  cases:  McAllister 
V.  Albion  Plank  Road  Co.,  10  N.  Y.  353;  Matter  of  Canal  and  Walker 
Streets,  12  id.  406;  N.  Y.  Cent  R.  R.  v.  Marvin,  1  id.  276;  Oommis- 
sioners  of  Gaines  v.  Albion  Plank  Road  Co.,  7  How.  Pr.  301. 

CM  Jenkins  v.  Frink,  30  Cal.  586;  88  Am.  Dec.  134. 

MS  West  V.  Smith,  5  Cal.  96. 

MT  People  V.  Pratt.  30  Cal.  223. 

MS  Id. 

MS  Smith  V.  Billett,  15  Cal.  26;  Smith  v.  Richmond,  id.  501;  O'Erlen 
V.  Brady,  23  id.  243;  and  see  §  4974,  ante. 

MOThiwaas  v.  Fleury,  26  N.  Y.  26;  Trimble  v.  Stilwell,  4  B.  D. 
Smith,  512. 

Ml  Budlong  V.  Van  Nostrand,  24  Barb.  25. 

M2  United  States  v.  Gurney,  4  Cranch,  337;  Marine  Ins.  Co.  v. 
Young,  5  id.  187;  Barr  v.  Gratz,  4  Wheat.  220;  Van  Duzer  v.  Howe, 
21  N.  Y.  531;  Hodges  v.  Tenn.  Ins.  Oo.,  8  id.  416;  Hunt  v.  Hudnon 
River  Fire  Ins.  Co.,  2  Duer,  480;  Van  Ness  v.  Bush,  14  Abb.  Pr.  t^; 
St.  John  V.  Northrup,  23  Barb.  25;  Hendricks  v.  Decker,  .S.^>  Id.  20S: 
Kissam  v.  Roberts,  6  Bosw.  154;  Woodruff  v.  Hurson,  32  Barb  ."»ri7; 
Bobbins  v.  Richardson,  2  Bosw.  248;  Ford  v.  David,  1  id.  569;  Gould 
V.  Rumsey,  21  How.  Pr.  97:  Wright  v.  HoUlngs worth,  1  Pet.  ia^»: 
White  V.  Wright.  22  How.  (U.  S.)  19;  Eberly  v.  Moore,  24  id;  147; 
see  §  4957,  ante. 
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discretion  of  the  court  to  make  it  upon  any  of  the  grounds 
stated.^^  But  inconsequential  rulings  and  decisiona  on  which 
error  is  assigned  will  not  be  confiidered.*^  The  ruling  of  the 
trial  court  upon  a  nonsuit  presents  a  question  of  law,  and,  as 
such,  must  be  both  excepted  to  and  specified  as  an  error  at  law 
occurring  at  the  trial  and  excepted  to  by  the  appellant.*^  The 
exception  must  appear  in  the  stating  or  substantive  part  of  the 
bill  of  exceptions  or  statement,  and  it  ia  not  enough  that  it  be 
stated  or  referred  to  merely  in  the  assignment  of  errors  relied 
upon.*^  In  reviewing  a  judgment  rendered  on  motion  for  a 
nonsuit,  all  facts  will  be  considered  as  proved  which  the  evi- 
dence tends  to  prove.*^ 

f  6103a.  Subjects  of  review  on  appeal  —  mlscellaneoua.  The 
right  of  appeal  is  a  legislative  right,  and  he  who  relies  upon 
the  right  must  be  able  to  show  some  positive  authority  therefor. 
Under  Colorado  practice,  no  appeal  lies  from  a  judgment  of 
ouster  entered  by  a  District  Court  in  an  action  for  the  usurpa- 
tion of  a  public  office.**^  Where  a  petition  in  intervention  is 
denied,  and  no  exception  appears  to  have  been  taken  by  the 
interveners,  the  correctness  of  the  ruling  is  not  open  to  review 
upon  appeal  by  a  defendant  in  the  action.**^  An  order  con- 
solidating actions  will  not  be  reviewed  on  appeal,  unless  an 
exception  to  the  order  is  taken  in  the  court  below.*"^^  Nor  can 
tlio  question  whether  the  trial  court  erred  in  striking  out  parts 
of  an  answer  be  presented  upon  an  appeal  from  a  judgment 
without  a  bill  of  exceptions.**'^^  But  the  action  of  the  court 
on  a  motion  to  strike  out  a  counterclaim  will  be  deemed  excepted 

B«3  Oiillahan  v.  Starbuck,  21  Cal.  413;  and  see  §  4850,  ante. 

f>C4  Paige  V.  O'Neal,  12  Cal.  483;  Kisling  v.  Shaw.  33  id.  426;  91 
Am.  Deo.  644. 

r^csFlashner  v.  Waldron,  86  Cal.  211;  Alpers  v.  Hunt,  Id.  78; 
Sohroeder  v.  Schmidt,  74  Id.  459;  Miller  v.  Wade,  87  Id.  410;  Oerlach 
V.  Turner,  80  id.  446;  Fogel  v.  Schmalz,  92  id.  412;  Toulouse  v.  Pare, 
lo:i  id.  251:  and  see  McKay  v.  Railway  Co.,  13  Mont  15. 

«5C.  Cralp  V.  Water  Co.,  107  Cal.  675;  Braverman  v.  Irrigation  Co., 
101  id.  644.  See,  also,  as  to  review  of  rulings  on  motions  for  non- 
suits. Burns  v.  Improvement  Co.,  4  Wash.  St.  558;  DeGraf  v.  Naviga- 
tion Co..  10  id.  468;  I.alande  v.  McDonald,  2  Idaho,  283. 

50.7  Crook  V.  McManus,  13  Mont.  152. 

WW  Londoner  v.  People,  15  Col.  246. 

5«fi  Grand  Grove,  eto.,  v.  Garibaldi  Grove,  etc.,  105  Cal.  219;  see 
Honry  v.  Insurance  Co.,  16  Col.  179. 

BTO  Bangs  v.  Dunn,  66  Cal.  72:  see  Webb  v.  Trescony,  76  Id.  621.  . 

671  Spence  v.  Scott,  97  Cal.  181. 
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to  without  a  f  onnal  bill  of  exoeptioiis^  mid  will  be  reyiewed  on 
.an  appeal  from  the  judgment.^'^^  An  order  striking  out  a  por- 
tion of  the  complaint,  not  being  itself  appealable,  may  be  re- 
viewed on  appeal  from  the  final  judgment.^^^  But  an  order 
denying  a  motion  to  vacate  a  judgment  can  not  be  reviewed  on 
-appeal  from  the  judgment.®'^*  Failure  of  jiiry  to  find  upon  the 
issue  raised  by  a  counterclaim  in  the  defendant's  answer,  not 
being  prejudicial  to  any  of  the  plaintiflL^s  rights^  will  not  be 
reviewed  on  appeal.*^"*  An  appeal  from  a  judgment^  where  the 
only  error  apparent  upon  the  record  is  manifestly  a  trivial  cleri- 
cal error  in  the  computation  of  interest  which  would  have  been 
-corrected  by  the  court  below,  upon  having  its  attention  called 
to  the  matter,  is  frivolous.  And  the  lower  court  will  be  di- 
rected to  make  the  proper  correction,  and  the  appellate  court 
will  require  the  costs  to  be  paid  by  the  appellant,  and  allow  the 
respondent  damages  for  delay  as  part  of  the  costs  of  appeal.*^^® 
An  appeal  from  a  judgment  regularly  entered  upon  a  personal 
coDtract,  upon  sufficient  evidence  to  support  it,  and  no  evidence 
in  support  of  the  defense  relied  on,  is  unavailing."^  Alleged  er- 
ror in  overruling  a  demurrer  to  the  complaint  can  be  reviewed 
only  on  an  appeal  from  the  judgment^  and  not  on  an  appeal 
from  an  order  denying  a  new  trial.*''®  Alleged  error  in  sustain- 
ing a  demurrer  will  not  be  considered  upon  appeal,  where  it 
does  not  appear  from  the  record  upon  appeal  that  such  demur- 
rer was  interposed  or  sustained."®  In  every  case  where  it  is 
desired  to  review  a  motion  on  appeal,  it  should  be  made  part  of 
the  record  by  a  bill  of  exceptions,  showing  that  the  motion  was 
made,  and  the  ground  upon  which  it  wss  made.     Error  in  the 

»Ta  DodBon  v.  Nevltt,  5  Mont  518. 

678  Swain  V.  Bumette,  76  Gal.  200.     Review  of  order  refoslng  to 
strike  out  pleading.    See  Ganeeart  v.  Henry,  08  Gal.  281. 
674Jeiine88  v.  Bowen,  77  Gal.  310. 

676  Boot  and  Shoe  Go.  v.  Stebblns,  2  S.  Dak.  74.  Under  laws  of 
South  Dakota,  an  order  Involving  the  merits  of  the  action  is  appeal- 
able.   See  Greeley  v.  Winson,  2  S.  Dak.  361. 

676Rountree  v.  Lime  Go.,  106  Gal.  62;  see  §  4841,  ante, 

677  McKenzle  v.  McMiUen,  14  Gol.  50. 

678  Heilbron  v.  Ditch  Co.,  76  Gal.  S. 

67BO!ark  v.  Taylor,  91  Gal.  552.  See  further,  as  to  review  of 
alleged  error  In  sustaining  or  overruling  demurrer,  Wakeham  v. 
Barker,  82  Id.  46;  Banbury  v.  Arnold,  91  id.  606;  People  v.  Railroad 
Co.,  76  id.  29;  Bates  v.  Babcock,  95  id.  479;  Powell  v.  Railroad  06., 
14  Oreg.  22;  Raymond  v.  Wimsette,  12  Mont  551;  §  5058,  anU, 
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granting  of  a  motion  must  be  made  affirmatiyely  to  appear  in 
the  record.*^® 

I  6104.  When  ezoeption  miut  be  taken.  •  It  is  a  general  rule 
of  practice,  that  no  point  arising  on  the  pleadings  or  evidence, 
which  has  not  been, brought  to  the  notice  of  the  inferior  courts, 
will  be  reviewed  on  appeaJ,  and  such  point  or  objection  must  be 
presented  by  bill  of  exceptions  or-  statement;  and  that  the  ap- 
pellate court  will  examine  the  case  only  upon  the  errors  as- 
signed by  the  appellant,  and  not  look  into  the  exceptions  taken 
by  respondent,  even  if  made  by  stipulation.***     Only  errora  com- 

MO  Herrllch  v.  McDonald,  80  Cal.  472.  Review  upon  appeal  from 
an  order  granting  or  denying  a  new  trial.  See  §  5065,  ante;  South. 
Pac.  R.  R.  Co.  V.  Superior  Ct,  105  Cal.  84;  Storch  v.  McCain.  85  id. 
304;  Price  v.  Buchanan,  12  Col.  366;  Gallatin  Canal  Co.  v.  I^y,  10 
Mont.  528;  Steuffen  v.  Jefferis,  9  id.  66;  United  States  v.  Trabing.  3 
Wyo.  144;  Kearney  v.  Snodgrass,  12  Oreg.  311;  Kirk  v.  Matlock,  12 
id.  318.  Review  of  verdict  by  court  below.  See  Bradshaw  v.  Degen- 
hart,  15  Mont.  267.  Review  of  acceptance  of  Juror  over  a  party's  ob- 
jection for  cause.  Davidson  v.  Bordeaux,  15  Mont.  245.  Review  of 
action  of  trial  court  in  directing  a  verdict.  De  Lendresle  v.  Peck,  1 
N.  Dak.  422.  Review  of  order  in  special  probate  proceedings.  In 
re  Ohm,  82  Cal.  160.  Appeal  from  order  directing  payment  of 
family  allowance,  effect  of.    Ruggles  v.  Superior  Ct.,  103  Cal.  125. 

Ml  Jackson  v.  F.  R.  Water  Ca.  14  Cal.  18;  Paul  v.  Magee,  18  Id. 
6d9.  In  an  appellate  court  only  such  matters  will  be  examined  for 
error  as  are  complained  of,  and  were  brought  distinctly  before  the 
court  below  at  the  time  of  trial.  Gaines  v.  White,  2  S.  Dak.  410; 
Pierce  v.  Manning,  id.  517;  Melsheimer  v.  Hommel,  15  Col.  475;  Mur- 
dock  V.  Clarke.  90  Cal.  427;  Wood  v.  Whitton,  66  Iowa.  295;  Faust  t. 
Goodnow,  4  Col.  App.  352;  Miller  v.  Sharpe,  id.  559;  Denver  v. 
Soloman,  2  Id.  534;  Gypsum  Co.  v.  Ferguson,  id.  219;  Lucas  v. 
Richardson,  68  Oal.  618;  King  v.  Rea,  13  Col.  69;  Allen  v.  King,  4 
Col.  App.  319.  Matters  not  appearing  in  the  record  can  not  be 
considered  on  appeal.  Taber  v.  Clark,  15  Col.  434;  and  see  Coffin 
v.  Taylor,  16  Oreg.  375;  Eltzroth  v.  Ryan,  89  Cal.  135;  State  v. 
Rohde,  8  Wash.  St.  362;  Fisher  v.  United  States,  1  Okl.  252;  West 
V.  Crawford,  80  Cal.  20;  Maling  v.  Crummey,  5  Wash.  St  222;  Evans 
V.  Jones,  10  Utah,  182;  KeUey  v.  Murphy,  70  Cal.  560.  And  when 
the  record  shows  no  foundation  for  the  errors  assigned  they  will  be 
disregarded  on  appeal.  Lea^h  v.  Lothian,  10  Col.  439.  Indefinite 
exceptions,  pointing  out  no  specific  defect,  will  not  be  considered. 
Healy  v.  Seward,  5  Wash.  S-t.  319.  An  objection  to  the  form  of  a 
special  verdict,  if  not  taken  before  the  verdict  is  received  and  re- 
corded, will  not  be  considered  on  appeal.  Water  Co.  v.  Richardson, 
72  Cal.  696.  An  objection  that  two  causes  of  action  were  improperly 
Joined  comes  too  late  when  made  for  the  first  time  in  the  appellate 
court.  Davis  v.  Johnson,  4  Col.  App.  545;  and  see  Simonton  v. 
Rohm,  14  Col.  51. 
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mitted  against  the  appellant  will  be  examined.'^  But  objec- 
tions which  could  not  possibly  have  been  obviated^  though  not 
mentioned  before,  may  be  raised  at  any  time.*^  Such  objection 
must  go  to  the  substance  of  the  cause  of  action,  and  not  to  its 
technical  form  of  statement.*^®*  So  objections  to  the  jurisdic- 
tion of  the  court;*^  or  to  absence  of  any  cause  of  action  in  the 
complaint;**^  or  where  the  complaint  contains  such  defects  as 
to  show  that  plaintiff  could  not  at  any  time  obtain  any  judgment 
upon  the  cause  of  action  alleged  ;^^  or  where  a  bill  in  equity 
shows  on  its  face  that  plaintiff  is  not  entitled  to  relief,  even 
though  no  demurrer  be  filed;"®  or  where  objections  to  evidence, 
though  not  made  in  the  court  below,  could  not  be  under  any 
circumstances  there  obviated.*^ 

S  6104a.  ABsigxunezxt  of  errors  —  generally.  Xhe  party  al- 
leging error  in  the  appellate  court  must  be  able  to  establish 
affirmatively  the  existence  of  such  error  by  the  record.**^  And 
where  the  court  is  unable  to  determine  from  an  inspection  of 
the  record  whether  error  was  conmiitted  by  the  trial  court,  there 
is  no  rule  or  practice  requiring  it  to  look  elsewhere  for  infor- 
mation.**^ Errors  not  embraced  in  the  assignment  of  errors 
will  not  be  considered.**^    Nor  will  a  general  and  vague  assign- 

S82  Seaward  v.  Malotte,  15  Cel,  804. 

S88  Beekman  v.  Frost,  18  Johns.  544;  9  Am.  Dec.  246;  Palmer  t. 
Lorillard,  16  Johns.  348;  Cole  y.  Blunt  2  Bosw.  116;  Sanford  t. 
Granger,  12  Barb.  392;  Pepper  t.  Haig-ht,  20  id.  429. 

««  Mott  V.  Smith,  16  Cal.  533. 

M5Id.;  ValarlDo  v.  Thompson,  7  N.  Y.  576;  First  Nat  Bank  v. 
Carter,  10  Wa«h.  St  11. 

680  Oal.  €k)de  Civ.  Pro.,  §  434;  Rassell  v.  Byron,  2  Gal.  86;  Gregory 
y.  Ford,  14  id.  138;  73  Am.  Dec.  639;  Barron  v.  Frlnk,  30  Oal.  48B; 
Himmelman  y.  Danes,  35  Id.  441;  Cole  y.  Blunt,  2  Bosw.  116; 
Rayner  y.  dark,  7  Barb.  581;  Lonnsbury  y.  Purdy  18  N.  Y.  616. 

M7  Hentsch  y.  Porter.  10  Oal.  555. 

MS  White  y.  Fi^tt,  13  Cal.  521. 

889  Mott  y.  Smith,  16  Cal.  533. 

MO  Kent  y.  Insurance  Co.,  2  8.  Dak.  300;  Houghton  y.  Clarke,  80 
Cal.  417;  MarshaU  y.  Hancock  id.  82;  Campbell  y.  Walls,  77  Id. 
250;  Tucker  y.  Flouring  Mills  Co.,  13  Greg.  28:  Danvers  y.  Durkin, 
14  id.  37;  People  y.  GiUis,  97  Oal.  542;  In  re  Weringer,  100  id.  845. 

Ml  Machinery  Oo.  y.  Publishing  Co.,  4  Col.  App.  146;  Hadra  y. 
Utah  Nat  Bank.  9  Utah,  412;  and  see  Wheelock  y.  Godfrey,  100 
Cal.  578;  In  re  BJstate  of  Smiley,  4  Col.  App.  582;  Brahbney  y.  R»ll- 
way  Co.,  14  Ool.  27. 

ewBoyntoo  y.  Longley,  19  Nev.  69:  Cunningham  y.  Railway  Oot. 
8  Wash.  St  471;  and  see  cases  cited  In  notes  to  preceding  section. 
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ment  of  an  error  be  considered.  A  party  complaiaing  of  error 
must  specify  it  with  precision.^^  He  must  put  his  finger  oa 
the  error  complained  of .^^  An  appellant  can  not  assail  for  the 
first  time  in  the  appellate  court  errors  which  it  was  his  right  to 
have  had  corrected  in  the  court  below  ^•^  Thus,  a  party  can 
not  allow  evidence  to  be  introduced  at  the  trial  without  ob- 
jection^ and  afterwards,  upon  an  appeal,  make  an  objection 
which  might  have  been  obviated  if  he  had  made  it  when  the  evi- 
dence was  offered.*^*^ 

f  6104b.  Waiver  of  objections  —  mieoellaneoua.  Error  arising 
upon  a  ruling  of  the  court  in  regard  to  the  right  of  argument 
can  not  be  urged  on  appeal  after  waiver  at  the  trial.*"  When 
opposing  counsel  refrains  from  objecting  at  the  time  to  improper 
argument,  and  the  trial  court  afterwards  refuses  relief,  reviewing 

M8  state  V.  Chapman,  1  S.  Dak.  414;  State  v.  Leehman,  2  Id.  171; 
Marks  v.  Tompkins,  7  Utah,  421. 

»M  Swift  V.  Mulkey,  17  Oreg.  532;  Woodmff  v.  County  of  Douglas, 
id.  314.  Under  Oregon  practice,  no  objection  to  the  rulings  or 
proceedings  of  the  trial  court  in  either  civil  or  criminal  cases  wUl 
be  considered  on  appeal  unless  there  was  an  objection,  a  ruling 
thereon,  and  an  exception,  all  properly  incorporated  into  a  bill  of 
exceptions.  State  v.  Abrams,  11  Oreg.  172;  State  v.  Foot  You,  24 
Id.  61. 

BM  Bethel  v.  Robinson.  4  Wash.  St.  446,  and  cases  cited  in  notes  to 
preceding  section. 

sseshain  v.  Sullivan,  106  Cal.  208;  Reese  v.  Kinkead,  20  Nev. 
65;  8  4738,  ante;  and  see,  in  further  illustration  of  the  rule,  the 
cases  foUowing:  People  v.  Reis,  76  Cal.  269;  In  re  Robinson, 
106  id.  403;  Bast  v.  Hysom,  6  Wash.  St.  170;  Morgan  v.  BeU. 
3  id.  554;  Washington  Iron  Works  v.  Jensen,  id.  584;  Johnson  v. 
Lumber  Co.,  id.  722;  Bozzio  v.  Vaglio,  10  id.  270;  Main  y.  John- 
son, 7  Id.  321;  Eiarles  v.  Blgelow,  id.  581;  Patchen  v.  Machinery 
Co.,  6  id.  486;  Sweeney  v.  Elevator  Co.,  14  id.  562;  Miller  v.  Verrauiie, 
7  id.  386;  Kutcher  v.  Love,  19  Col.  542;  Town  of  Sallda  v.  McKlnna, 
16  id.  523;  Bourke  v.  Van  Keuren,  20  id.  95;  Layton  v.  Kirkendall, 
Id.  23b;  Metzler  v.  James,  12  id.  322;  Ayres  v.  Shields,  14  id.  475; 
Roy  V.  Mercantile  Co.,  3  Wyo.  417;  Redman  v.  Railway  Co.,  Id.  678: 
Heilner  v.  Brown,  2  Idaho,  242;  Darby  v.  Heagerty.  id.  260; 
Parker  v.  Wardner,  Id.  265;  People  v.  Peacock,  5  Utah,  237;  Swocnaey 
V.  Railway  Co.,  11  Mont  523;  Brand  v.  Servoss,  id.  86;  Hall  v. 
Harris,  2  S.  Dak.  331;  affirming  S.  a,  1  id.  279;  Little  y.  LitUe.  2 
N.  Dak.  175;  Crabtree  v.  Segrist,  3  N.  Mex.  278;  Williams  v.  Thomas. 
Id.  324.  An  exception  taken  below  is  not  necessary  to  the  review 
of  a  judgment  on  the  pleadings.  Johnson  v.  Manning,  2  Idaho, 
1073;  see  §  4739,  ante. 

60T  State  V.  Ackles,  8  Wash.  St  462. 
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tribunalfi,  invoking  a  mle  analogouB  to  that  of  estoppel^  fre- 
quently decline  also  to  interfeire.'^  An  objection  that  the  court 
had  no  juriBdiction  to  settle  a  bill  of  exoeptiona  is  waLved  by 
a  party  who  is  present  and  paxticipetes  in  the  settlement  with- 
out urging  the  objection.'"^  Where  there  is  no  oral  argument, 
and  the  brief  simply  refers  to  the  folio  of  the  record  where  the 
exceptions  are  to  be  founds  but  contains  no  argument  in  rela- 
tion thereto,  they  will  be  held  to  be  waived.^^  An  objection 
by  a  respondent  to  the  jurisdiction  of  the  Supreme  Court  to 
entertain  the  appeal,  on  the  ground  that  it  does  not  appear  that 
the  notice  of  appeal  was  served,  will  not  be  considered  by  the 
court,  where  the  objection  was  not  taken  and  notified  to  the 
appellant  in  writing  ten  days  before  the  hearing  as  provided 
for'by  the  Supreme  Court  rulea.*^  If  the  record  on  appeal  does 
not  diow  that  findings  were  not  made,  a  waiver  will  be  presumed 
in  support  of  the  judgment^^  When  a  motion  for  nonsuit  is 
mado  by  the  defendant  at  the  close  of  the  plaintafTs  testimony 
because  of  its  insufficiency,  and  overruled,  if  the  defendant  then 
introduces  his  testimony,  he  waives  his  right  to  have  the  error 
in  overruling  the  motion  reviewed.***  Where  the  defendants, 
in  the  trial  court,  question  the  sufficiency  of  the  complaint  by 
demurrer,  and  the  demurrer  is  overruled,  and  the  ruling  is  not 
saved  by  bill  of  exceptions,  another  demurrer  raising  the  same 
question  can  not  be  interposed  on  appeal.*^  Objection  to  a 
juror  on  the  ground  of  alienage  may  be  waived,  either  expressly 
or  by  failure  to  object  at  the  proper  time.** 

I  5106.  Evidsnes.  Objections  to  evidence  must  be  entered  of 
record  below;**  or  objections  that  there  was  no  proof  of  the 
absence  of  witnesses  whose  depositions  were  read.*''  Where  a 
material  fact  was  assumed  in  the  court  below,  without  any  ob- 

MS  Cook  V.  Dond,  14  Ck>l.  483. 

0M  Walsh  V.  Mueller,  14  Mont  76;  Ooquard  v.  Welnstein,  15  id.  554; 
and  see  Stufflebeam  v.  Montgomery,  2  Idaho,  768;  I  6050,  ante. 

•ooNeylan  v.  Oreen,  82  Cal.  128. 

601  Pedrorena  v.  Hotchklss,  96  OaJ.  636. 

MSGoyhlnech  v.  Goyhlnech.  80  OaJ.  410. 

MS  Chamberlain  v.  Woodln,  2  Idaho,  600. 

0M  Guthrie  v.  Fisher,  2  Idaho,  101;  Guthrie  v.  Phelan,  id.  89. 

•OB  Territory  v.  Hart.  7  Mont.  480. 

•oe  Potter  v.  Kamey,  8  Cal.  574;  Mott  v.  Smith,  16  Id.  535;  Payne 
V.  Treadwell,  Id.  247;  Mechanics*  Bank  of  Alexandria  v.  Reton,  1 
Pet.  209. 

wr  Lockhart  v.  Mackie,  2  Nev.  204. 
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jection  of  the  want  of  evideiuce  th^eof^  such  objection  can  not 
be  nused  upon  appeal.^^  Exceptions  to  the  admiseibility  of  a 
deed  in  evidence  must  be  taken  advantage  of  at  nisi  prius?^ 
Where  parol  testimony  to  vary  the  terms  of  a  written  agreement 
is  offered,  and  received  without  objection,  the  objection  that  it 
was  inadmissible  can  not  be  raised  in  the  Supreme  Court^^^  If 
incompetent  evidence  is  admitted  and  treated  as  competent,  the 
question  of  its  competency  can  not  be  raised  in  the  appellate 
court.***  Where  the  objection  to  the  admission  of  testimony  on 
the  trial  is  general,  it  can  not  be  made  special  for  the  first  time 
in  the  Supreme  Court*** 

I  6106.  Tindlngs.  The  findings  of  the  jury  on  issues  sub- 
mitted to  them  in  an  equity  case,  if  not  objected  to  by  motion 
for  new  trial,  can  not  be  reviewed.***  So  with  objections  to  a 
master's  report;***  or  to  the  report  of  commissioners  appointed 
to  asoertain  an  amount  due.***  If  the  court,  in  its  finding  of 
fact  fails  to  find  an  issue  made  in  the  pleadings,  the  defect 
must  be  accepted  to  in  the  court  below;***  so  of  the  omission  to 
find  upon  a  particular  question  of  fact.***^  The  only  question 
that  can  be  raised  in  the  Supreme  Court  upon  the  findings,  if 
no  exception  is  taken  to  them,  is,  Are  they  consistent  with  the 
judgment?*** 

<08  Jencks  v.  Smith,  1  N.  T.  40;  Paige  v.  Fazackerly,  30  Barb.  392; 
Munson  v.  Hegeman,  10  id.  112;  Willard  v.  Bridge,  4  id.  361;  Hunter 
V.  Sandy  Hill,  6  HIU,  410;  Thurman  v.  Cajner<Mi.  24  Wend.  S7;  Oakley 
V.  Van  Home.  21  id.  306;  Ford  v.  Bfonroe,  20  id.  211;  Beekman  v. 
Bond,  19  id.  444;  Patterson  v.  Westervelt,  17  id.  545;  Jackson  v. 
Roberts,  11  id.  422;  Burnett  v.  Lyford,  92  ClEd.  117;  and  see  pre- 
ceding section. 

•09  Poflten  V.  Bassette,  5  Cal.  467. 

•lOTebbs  v.  Weatherwax,  23  Cal.  58. 

«ii  Curiae  V.  Packard,  29  Cal.  194. 

«i»  People  V.  Olenn,  10  Cal.  32. 

«i»  Duff  V.  Fisher,  15  Oal.  375. 

«14  Hudgina  v.  Kemp,  20  How.  Pr.  45,  54;  Kinsman  v.  Parkhurst, 
18  id.  289. 

•18  The  Virgin,  8  Pet.  538. 

•10  Merrill  v.  Chapman,  34  Cal.  251. 

•IT  Sharp  V.  Wright,  35  Barb.  236;  Ingraham  v.  Gilbert,  20  id.  151; 
People  V.  Albright,  14  Abb.  Pr.  305:  23  How.  Pr.  306;  Heroy  v. 
Kerr,  8  Bosw.  194;  21  How.  Pr.  409;  Hulce  v.  Sherman,  13  Id.  411; 
Platte  V.  Thome,  8  Boew.  574. 

•18  James  v.  Williams,  31  Cal.  211;  Lucas  v.  San  Francisco,  28  id. 
591;  see  8  5095,  atUe, 
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I  5107.  Instructioiis.  Where  infitructioDB  to  the  jury  are  aot 
excepted  to  at  the  time  they  are  given  or  refused^  they  can  not 
be  considered  on  appeal.^^*  So  as  to  the  objection  that  the 
€0urt  directed  the  jury  to  find  specially  aa  to  a  particular  fact.^^ 

f  6108.  Irregrolarlty  in  proceedings.  The  objection  that  the 
jury  in  the  court  below  was  not  duly  selected  and  summoned 
as  required  by  law  must  be  excepted  to  in  the  court  below.®*^ 
As  to  the  improper  allowance  of  interest  on  a  running  account, 
no  objection  being  taken  for  that  reason  to  the  judgment  or 
finding  of  the  referee,  the  judgment  will  not  be  reversed.®^ 
Where  no  exceptions  were  taken  to  the  reading  of  the  statute  law 
and  decisions  of  the  Supreme  Court  to  the  jury,  there  is  no 
ground  of  error;'®  or  to  the  reading  of  a  portion  of  answer  which 
had  been  stricken  out;*®*  or  that  an  account  presented  to  the 
supervisors  of  a  county  was  not  authenticated,  as  required  by 
statute,  can  not  be  taken  in  the  Supreme  Court  for  the  first 
time.«» 

§  5109.  Partiw.  To  be  reviewable,  objection  must  be  taken 
to  parties  or  the  joinder  of  parties  in  the  court  below ;•*  or  that 
<;ertain  parties  could  not  intervene.**' 

8  5110.  Pleadings.  Exceptions  must  be  taken  in  the  court 
below  to  objections  to  the  form  of  a  complaint  or  answer;*®  or 
that  a  supplemental  complaint  should  have  been  filed;*®  or 
that  two  counts  in  a  complaint  on  an  equitable  action  should 
not  be  tried  by  a  jury:**^  or  an  objection  to  the  complaint  which 

«»Conier  V.  Corbett  15  Oal.  186;  Payne  v.  Tread  well.  16  id.  247; 
Letter  v.  Putney,  7  Id.  423;  St  John  v.  KIdd,  26  id.  268;  and  see 
f  4751,  ante. 

•20  People  V.  Chu  Quon?,  15  OaJ.  332. 

•21  Rpenoer  v.  Doane.  23  Cel.  419. 

•22  Whitlnjf  V.  Clark.  17  Cal.  407. 

«23  People  V.  Galvin,  0  Cal.  115. 

«24Morjfan  v.  Hugg,  5  Cal.  400. 

«B  Randall  v.  Yuba  Co..  14  Cal.  219. 

026  Sands  v.  Pfeiffer.  10  Oal.  258.  The  Oommander-ln-Chief,  1 
Wall.  43;  Livingston  v.  Woodworth,  15  How.  (U.  8.)  546. 

•27  McKenty  v.  Gladwin.  10  Cal.  227. 

«28  Sutter  V.  Cox,  6  Cal.  415;  People  v.  Jones,  20  Id.  50;  Peterson  v. 
Homblower,  33  id.  266;  King  v.  Davis,  34  Id.  100;  Knhland  v. 
tSedgwick.  17  Id.  123. 

029  Van  Maren  v.  Johnson,  15  Cal.  308. 

980  Baker  v.  Joseph,  16  Cal.  173. 
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defeaiB  only  plaintiff's  jureeent  right  to  recoTer;^^  or  that  the 
complaint  is  defective^  because  it  ia  not  alleged  that  plaiutifl's 
claim  was  presented  to  the  administrator  for  ailowanoe.^*^  If 
the  plaintiff,  on  the  trial,  treats  an  allegation  of  the  complaint 
as  denied  in  the  answer,  he  can  not  raise  the  point  in  the  Su- 
preme Court  for  the  first  time  that  such  allegation  is  not 
denied.^*'  So  in  matters  of  defense  not  brought  forward  at  the 
trial."* 

•81  Hentsch  t.  Porter,  10  Gal.  665. 
9B2  Peterson  t.  Homblower,  33  Oal.  260. 

S88  RacouiUat  t.  Rene,  82  Gal.  460.     ObJecilODs  raised  In  coait 
below.     See  i  4738»  anU. 
«M  Bell  y.  Bmen,  1  How.  (U.  &)  160;  Flndlay  ▼.  Hlnde,  1  Pet  241. 


CHAPTEB  IV. 

PBINClPLBB  OF  DETBBMINATION. 

1  5111.  In  gMMraL  The  quastion  before  an  appellate  couri 
i%  Was  the  judgment  correct?  —  not  the  ground  on  which  the 
judgment  professed  to  proceed.*  The  Supreme  Court  may 
direct  the  court  below  to  render  the  proper  judgment.^  And  the 
court  below  has  no  authority  to  enter  a  different  judgment  from 
that  directed.'  It  can  not  revise  its  own  judgments,  but  when 
proceedings  founded  on  them  are  brought  up  for  review,  it  will 
make  such  orders  as  are  necessary  to  cause  the  judgment  to  be 
enforced.^  An  erroneous  judgment  can  not  be  corrected  by 
bringing  suit  in  the  nature  of  a  bill  of  review;  the  proper  method 
is  by  appeal.^  The  practice  of  giving  the  reason  in  writing 
for  judgment  is  of  modem  origin.  It  is  discretionary  with  the 
court  whether  it  give  an  opinion  upon  pronouncing  judgment, 
and  if  given,  whether  it  be  oral  or  in  writing.*  Ebcisting  laws 
at  the  time  the  proceedings  were  had  are  to  govern  the  decision 
on  appeal.''  And  this  court  is  bound  to  decide  according  to  the 
law  of  the  whole  case,  and  not  upon  particular  points  raised 
by  counsel.®  In  chancery  cases,  the  Supreme  Court  has  full 
power  and  jurisdiction,  for  the  purposes  of  equity,  to  correct 
errors  of  the  court  below  in  whatever  shape  or  by  whatever  party 
appeal  is  taken  up.®  Errors  which  the  court  below  can  and 
will  correct  on  motion  should  not  be  made  the  ground  of  an 
appeal;*^  such  as  clerical  and  arithmetical  errors,**  or  errors 

2  Davis  V.  Packard,  6  Pet  41. 

2  Love  V.  Shartzer,  31  Oal.  487;  91  Am.  Dec.  542. 

»  Argenti  v.  Sawyer,  32  Cal.  414;  Meyer  v.  Ko>hn,  33  id.  484. 

♦  Argenti  v.  San  Francisco,  30  Cal.  458. 

6  Savings  and  Loan  Society  v.  Thompson,  34  Cal.  76. 

6  Houston  V.  WiHlams,  13  Cal.  24;  73  Am.  Dec.  565. 

T  Hancock  v.  Thorn,  46  Oal.  643;  ITnlted  States  v.  The  Peggy,  1 
Cranch,  103;  Hartung  v.  People,  22  N.  Y.  95;  §  4938,  ante. 

8  Consult  post,  "  Law  of  the  Case,"  under  "  Remlttltui;;"  Hubbard 
V.  Sullivan,  18  Cal.  508. 

•  Grayson  v.  Guild,  4  Cal.  122. 

10  Bunbnry  v.  Bolton,  1  Bro.  P.  C.  434. 

11  Rogers  v.  Hosack,  18  Wend.  319. 
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which  might  have  been  cured  by  amendmeat^  or  questions  as  to 
variance  or  regularity.^^  The  general  rule  is,  that  if  error  inter- 
venes the  judgment  must  be  reversed,  and  error  imports  injury 
to  the  party  against  whom  it  is  committed,  unless  it  atfirmatively 
appear  that  no  injury  did  or  could  occur  to  him  thereby.^^  But 
if  during  subsequent  proceedings  the  foundation  of  the  error  is 
overthrown,  and  facts  are  shown  to  support  the  rulings  of  the 
court,  the  error  is  cured.^*  Or  where  error  in  course  of  the 
trial  was  fully  corrected,  or  the  exception  waived."^  When  a 
finding  is  sought  to  be  impeached,  the  appellate  court  will  look 
into  the  evidence  for  the  purpose  of  supporting  it^®  And  all 
the  findings  in  an  action  must  be  construed  together."  And 
a  finding  of  fact  may  be  construed  by  a  finding  of  law.**  The 
appellate  court  must  look  into  the  record  to  see  if  there  is  any 
foundation  for  a  judgment  appealed  from.^®  But  where  ap- 
pellant presents  no  argument  or  authorities  in  support  of  an 
alleged  error,  the  appellate  court  will  not  consider  the  assign- 
ment of  error,  unless  the  error  is  so  unmistakable  that  it  reveals 
itself  by  a  casual  inspection  of  the  record.^ 

il  5112.  Errors  in  evidence.  Where  this  court  sees  clearly 
and  beyond  doubt  that  the  admission  or  rejection  of  improper 
evidence  could  in  no  way  materially  affect  the  result,  the  judg- 
ment on  that  ground  will  not  be  disturbed;^  or  where  it  could 

12  N.  Y.  Central  Ins.  Oo.  v.  National  Protection  Ins.  Co.,  14  N.  Y. 
85;  Bates  v.  GraJham.  1  Id.  237;  Lounsbury  v.  Purdy,  18  N.  Y.  515 
Inpersoll  v.  Bostwiek,  22  Id.  425;  Bennett  v.  Jndson,  21  Id.  238 
Cart'eJl  v.  McNiel,  id.  341;  Lake  Ontario  R.  R.  v.  Marvine,  18  id.  585 
Mc*Cormick  v.  Pickering,  4  id.  276;  §  5076,  ante. 

18  Rice  v.  Heath,  39  Cal.  609;  Sweeney  v.  RelUy,  42  Id.  402. 

14  People  V.  Anderson,  26  CaJ.  130. 

ic  Schenectady  &  Saratoga  R.  R.  Co.  v.  Thatcher,  11  N.  Y.  102; 
Kent  V.  Harcourt,  33  Barb.  491;  Miller  v.  The  Eagle  Life  and  Health 
Ins.  Co.,  2  E.  D.  Smith,  2S4;  Colvin  v.  Burnet,  2  HiU,  620;  Hearsey 
V.  Pruyn,  7  Johns.  179;  Oakes  v.  Thornton,  28  N.  H.  44. 

16  Spencer  v.  Ballon,  18  N.  Y.  327;  but  see  Cady  v.  Allen,  id.  573; 
Stewart  v.  Smith,  14  Abb.  Pr.  75. 

17  Polack  V.  McGrath,  38  Cal.  666. 

18  Smith  V.  Devlin,  23  N.  Y.  363. 

1^  Howard  v.  Richards,  2  Nev.  128. 

20  Allison  V.  Hagan.  12  Nev.  38;  §  5076,  ante. 

21  Persse  v.  Cole,  1  Cal.  369;  Mills  v  Barney.  22  id.  240;  Kidd  v. 
Temple,  id.  255;  Henry  v.  Evarts,  30  id.  425:  Hastings  v.  Jackson, 
46  id.  234;  Lowery  v.  Steward,  ^  Bosw.  505;  Boyd  v.  Foot,  5  id.  110; 
Davies  v.  Steamship  Co.,  89  Cal.  280. 
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iave  no  effect  on  the  verdict;^  or  when  it  is  plain  that  the 
result  must  have  been  the  same  without  such  evidence;^  or 
where  defendant  had  suffered  no  injury  thereby;^  or  where  the 
findings  show  that  the  evidence  improperly  admitted  was  disre- 
garded;* or  if  the  party  would  not  have  been  entitled  to  recover 
if  the  excluded  testimony  had  been  admitted;^  as  where  there 
was  sufficient  uncontradicted  evidence  to  warrant  the  verdict;^ 
or  where  the  same  facts  were  afterwards  proved  by  competent 
evidence;*  or  where  admitted  by  the  pleadings^*  So  the  im- 
proper exclusion  of  evidence  upon  a  question  finally  decided  in 
favor  of  appellant  will  not  be  a  ground  for  reversing  the 
judgment ;^^  or  the  exclusion  of  a  question  which  had 
been  already  answered  in  substance  by  the  witness;**  or  per- 
mitting a  witness  to  be  questioned  as  to  his  opinion,  provided 
the  answer  only  stated  facts  *^  or  forbidding  a  witness  to  testify 
from  a  written  paper,  if  he  did  not  subsequently  give  any  testi- 
mony.*^ So  the  refusal  to  permit  an  answei  to  a  proper  question 
becomes  immaterial  by  the  introduction  of  the  same  matter 
under  a  subsequent  interrogatory;**  or  the  improper  exclusion 
of  a  witness  if  the  fact  proposed  to  be  proved  by  him  could  not 
have  affected  the  result." 

I  5118.  Error  in  law.  A  new  trial  will  not  be  granted  on 
account  of  the  erroneous  rejection  of  certain  evidence,  if  evi- 
dence was  subsequently  given  without  contradiction  which  en- 

22  Young  V.  Emerson,  18  Cal.  416. 

23  Belmont  v.  Coleman,  1  Boew.  188. 

24  Hicks  v.  Whiteside,  23  Cal.  404;  Paige  v.  O'Neal,  12  id.  483; 
Hoag  V.  Pierce,  28  id.  187;  Tyler  v.  Green,  id.  406;  87  Am.  Deo. 
130:  Boyce  v.  Cal.  Stage  Co.,  25  Cal.  460;  Norwood  v.  Kenfleld,  30 
id.  393;  Moon  v.  Rollins,  36  id.  833;  95  Am.  Dec.  181. 

2B  Bee  V.  S.  F.  &  H.  B.  R.  IL  Co.,  46  Cal.  249. 

26  Merle  v.  Mathews,  26  Cal.  455. 

27  Zelgler  v.  WeUs,  Fargo  &  Co.,  28  Cal.  263. 

28  Schenek  v.  Dart,  22  N.  Y.  420. 

29Ca6tree  v.  Gavelle,  4  E.  D.  Smith,  425;  and  see  f  5003,  onie. 

soBeekman  v.  Platner,  15  Barb.  550;  |  4903,  ante;  and  see  Gilligpie 
y.  Hagans,  90  Cal.  90;  Cowan  v.  Cowan,  16  CoL  336;  Winter  y. 
Fulstone,  20  Nev.  260. 

31  Park  Bank  v.  Tilton.  15  Abb.  Pr.  384. 

32  DolitUe  V.  Eddy.  7  Barb.  74. 

83  Howland  v.  WiUetts,  9  N.  Y.  170. 

34  B^al  Del  Monte  G.  &  S.  M.  Co.  v.  Thompson,  22  Cal.  542. 

86  City  Bank  of  Brooklyn  v.  Dearborn,  20  N.  Y.  244. 
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titled  the  adverse  party  to  recover;^  submission  of  a  question 
to  tiie  jury,  proper  for  the  court,  where  the  decision  by  the  court, 
must  have  been  the  same;'"^  error  in  instructions  on  a  point  en- 
tirely immaterial  to  the  case;^  or  which  could  not  possibly 
have  misled  the  jury;**  or  where  an  instruction  was  defective 
by  reason  of  an  omission,  but  the  omission  was  supplied  in 
another  instruction  given.*® 

I  6114.  Brror  in  pleadings.  If  the  court  refuses  to  allow  de- 
fendant to  amend  his  answer,  but  no  injury  results  from  the 
refusal,  the  judgment  will  not  be  reversed  on  this  ground;** 
nor  for  defects  in  the  complaint,  where  it  can  be  gathered 
therefrom  as  a  whole  that  the  plaintiff  had  a  cause  of  action 
upon  which  he  was  entitled  to  judgment,  however  defectively 
the  cause  of  action  may  have  been  stated.*^ 

i  5116.  Harmlem  errors.  A  judgment  will  not  be  reversed 
for  error  that  can  in  no  respect  injure  the  appellant;*^  unless  it 
affirmatively  appear  that  injustice  has  been  done;**  or  for  errors 
not  affecting  substantial  rights;*^  or  for  errors  of  the  court 
which  do  not  materially  affect  the  merits  of  the  case;**  or  when 
appellant  has  no  interest  in  the  subject-matter;*^  or  for  errors 
which  affect  only  the  rights  of  parties  who  have  not  appealed.** 
A  party  is  not  njured  by  an  error  if  the  error  does  not  prevent 
him  from  making  out  his  case.** 

I  6116a.  The  same  —  continued.  When  it  appears  that  the 
error  complained  of  was  not  prejudicial  it  will  not  be  eon- 

86  Gfldersleeve  v.  Mahoney,  6  Duer,  383;  $  4903,  ante. 

37  Miller  V.  Eagle  Life  and  Health  Ins.  Co.,  2  E.  D.  Smith,  269. 

88  WlUoughby  v.  Oomstock,  3  Hill,  389;  Hayden  v.  PSftlmer,  2  Id. 

206. 
s»  Johnson  v.  Hudson  River  K.  R.  Co.,  20  N.  Y.  74. 

40  Llvermore  v.  SUne,  43  Cal.  274;  %  4906,  ante. 

41  Jones  V.  Block,  30  Oal.  227. 

42Halloek  v.  Jaudin,  34  Cal.  167;  |  311,  ante. 

48Kllbum  V.  Ritchie,  2  Oal.  145;  56  Am.  Dec.  326;  Wilkinson  v. 
Parrott,  32  Oai.  102;  Garwood  v".  Wood,  34  id.  248;  Mott  v.  Reyes.  4^ 
id.  379;  Oampbell  v.  Pratt,  2  Pet.  354. 

44  Broadus  v.  Nelson,  16  Cal.  80;  Robinson  v.  Smith,  14  id.  254. 

46  Peters  v.  Foes,  20  Cal.  586. 

46  Clayton  v.  West,  2  Cal.  381;  Carpentier  v.  Gardiner,  29  id.  160. 

47  Hobbs  V.  Duff,  43  Oal.  485. 

48Speyer  v.  Ihmels.  21  Cal.  280:  81  Am.  Dec.  157. 
4»  Hebrard  v.  Jefferson  G.  &  S.  M.  Co.,  33  Cal.  290. 
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.sidered.^  A  ruling,  although,  technically  erroneouB,  if  not  pre- 
judicial to  the  rights  of  the  party  complaining,  does  not  con- 
stitute reyersible  error.*^^  Where  the  record  shows  that  the 
appellant  is  not  entitled  to  recover  in  any  event,  error  m  the 
rulings  of  the  court  upon  the  admission  of  evidence  can  not  en- 
title him  to  a  reversal  of  the  judgment.^^  So,  generally  speak- 
ing, an  error  of  the  court  in  ruling  upon  the  admission  of  evi- 
dence that  conclusively  appears  to  be  innoxious,  and  could  have 
worked  no  prejudice  to  the  party  objecting,  is  no  ground  for 
reversal.^  The  admission  of  erroneous  evidence  is  harmless, 
and  no  ground  for  reversal,  when  there  is  abundance  of  other 
evidence,  without  substantial  conflict,  to  sustain  the  finding  of 
fact  which  such  evidence  tends  to  prove.***  So,  the  rejection 
ot  evidence  which  if  admitted  would  not  have  improved  the  case 
of  the  party  offering  it,  is  not  such  error  as  should  reverse 
the  judgment,"  The  reception  of  immaterial  or  irrelevant  testi- 
mony, when  a  cause  is  tried  before  a  referee,  is  not,  of  itself, 
reversible  error.**  Nor  is  it  reversible  error  where  a  witness  is 
not  permitted  to  answer  a  proper  question,  but  at  another  time 
is  allowed  to  answer  it  in  effect.*'^  The  admission  of  incompe- 
tent testimony  in  rebuttal  of  immaterial  evidence  is  harmless 
error.**    And  error  in  permitting  a  leading  question  to  be  asked 

«Q  Willard  v.  Mellor,  19  Col.  534;  Oasta^rno  v.  Carpenter,  14  Id.  524; 
Hegar  v.  De  Groat,  3  N.  Dak.  354;  United  States  v.  Alexander,  2 
Idaho,  354;  People  v.  Neyce,  86  Cal.  393;  Denver  Hardware  Co.  v. 
Croke,  4  Col.  App.  530;  Brown  v.  Hillen,  Id.  45;  School  District 
V.  Boss,  id.  488;  Tramway  Co.  v.  Beid,  Id.  53,  500;  Williams  v.  Carr, 
Id.  363. 

M  Andrews  v.  Carllle,  20  Col.  370;. Brooks  v.  Bradford,  4  Col.  App. 
410;  Faust  ▼.  Goodnow,  Id.  352;  Quimby  v.  Tedford,  id.  210; 
Prairie  School  Township  v.  Hoselen,  3  N.  Dak.  328;  Jackson  v.  Bum- 
ham,  20  Ool.  532. 

52  McPhall  V.  Buell,  87  Cal.  115. 

«  State  V.  McOahey,  3  N.  Dak.  298;  Dolan  v.  Paradice,  4  Col.  App. 
314;  State  v.  Kraft,  20  Oreg.  28;  Norton  v.  Whitehead,  84  Cal.  263; 
Gram  v.  Bailroad  Co.,  1  N.  Dak.  252;  Falrhaven  Land  Co.  v. 
Jordon,  5  Wash.  St  729;  Crane  v.  Dexter,  id.  479;  Woo  Dan  v. 
Power  Co.,  id.  466. 

M  Silvarer  v.  Hausen,  77  Cal.  579;  Mining  0>.  v.  Haws,  7  Utah, 
515;  Benson  v.  Hart,  10  Wash.  St.  301;  and  see  §  4902,  ante. 

M  Haley  v.  Elliott,  20  Col.  379. 

B6  Bollins  V.  Commissioners,  15  Col.  104;  Groth  v.  Kersting,  4  Oot 
App.  395;  Mining  Co.  v.  Taylor,  100  U.  S.  37. 

87  Territory  v.  Collins,  6  Dak.  234. 

08  Klepsch  V.  Donald,  8  Wash.  St  162. 
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is  harmlees  when  the  question  is  upon  an  immaterial  matter.^ 
A  judgment  which  is  correct  will  not  be  overthrown  because  the 
reasoning  of  the  trial  court  which  led  to  the  result  may  have 
been  inaccurate.^  Technical  questions  of  practice  axe  deemed 
unimportant  upon  appeal,  where,  notwithstanding  them,  the 
cause  has  been  fully  and  fairly  tried  upon  the  evidence.^*  And 
in  an  equity  proceeding,  the  appellate  court  looks  at  the  sub- 
stance of  the  case  as  presented  below,  and  not  at  any  technics  I 
exceptions  or  objections  made  therein.®^  The  refusal  of  the 
court  to  strike  out  improper  remarks  of  counsel  at  the  time  of 
their  utterance  is  harmless  error,  where  the  court  later  instructs 
the  jury  to  disregard  them.®*  Where  the  bill  of  exceptions 
does  not  contain,  or  purport  to  contain,  all  the  evidence,  an 
erroneous  ruling  in  the  admission  of  evidence  can  T\fii  be  held 
prejudicial  on  appeal.**  An  appeal  from  an  order  made  at  the 
request  of  the  appellant,  and  which  could  not  operate  to  his 
prejudice,  will  not  be  considered.***  Error  arising  in  impanel- 
ing a  jury  is  not  prejudicial  to  the  defendant,  if,  under  the 
evidence  presented  to  such  jury,  the  court  is  warranted  in  in- 
structing it  to  render  a  verdict  for  the  plaintiff.**  Denial  of 
a  motion  for  a  continuance  will  not  be  disturbed  on  appeal, 
where  it  appears  that  the  defendant  did  not  use  due  diligence  in 
endeavoring  to  secure  the  attendance  or  depositions  of  absent 
witnesses.*^  Refusal  of  the  court  to  compel  the  plaintiff,  on 
motion,  to  elect  between  two  causes  of  action  is  not  prejudi- 
cial error,  if  the  election  be  made  by  the  plaintiff  at  the  open- 
ing of  the  trial.**  A  variance  between  the  complaint  and  the 
evidence  as  to  the  date  of  a  deed  for  lots,  the  title  to  which  was 
taken  by  the  defendant  for  the  plaintiff  as  a  resulting  trust,  is 
an  error  which  should  have  been  corrected  by  amendment,  but 
such  error  is  harmless,  and  is  no  ground  for  reversal.**^  Al- 
though the  court  may  have  erroneously  treated  the  trial  of  a 
cause  as  an  action  at  law  instead  of  in  equity,  and  permitted  a 

60  Pining  V.  Morse.  5  Wash.  St.  797. 

60  Warren  v.  HaJl.  20  Ool.  508. 

«i  Delamater  v.  Smith,  14  Wash.  St  261. 

62  Smith  V.  Taylor,  2  Wash.  St.  422. 

68  State  V.  Regan,  8  Wash.  St  506. 

64  Brown  v.  Casey,  80  Oftl.  504. 

6B  In  re  Radovlch,  74  Oal.  636. 

66  caaney  v.  Rels,  5  Wash.  St.  371. 

67  Oreg.,  etc.,  Nav.  Oo.  v.  Dacres,  1  Wash.  St  195. 

68  Van  Hook  v.  Bums,  10  Wash.  St  22. 

69  Thomas  v.  Jameson,  77  Cal.  91. 
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jury  trial,  yet  the  error  will  be  regarded  as  harmlefis  on  appeal, 
when  it  appears  from  a  review  of  the  proofs,  all  of  which  had 
been  preserved  in  the  record,  that  the  jury  reached  a  correct 
conclusion  and  that  the  finding  of  the  court  must  have  been 
the  same  as  that  of  the  jury  J®  When  prejudicial  error  affirma- 
tively appears  on  the  face  of  the  record,  the  appellate  court  can 
not  presume  that  it  was  harmless.  The  matter  rendering  it 
harmless  should  appear  in  the  bill  of  exceptions.''* 

§  5116.  Bule  of  conflict  of  evidence.  If  the  evidence  clearly 
preponderates  against  the  verdict  or  finding,  it  is  the  duty  of 
the  court  below  to  set  it  aside,  but  the  appellate  court  will  not 
disturb  the  verdict  or  finding  where  the  evidence  is  conflict- 
ing.''* The  judgment  will  not  be  reversed  where  there  appears 
to  have  been  a  substantial  conflict  of  evidence.''*  The  rule  ap- 
plies to  law  and  equity  cases  alike.''*  The  same  rule  applies  to 
the  report  of  commissioners  appointed  to  assess  damages  and 
estimate  benefits  in  widening  of  streets.''*^  But  the  rule  does 
not  apply  where  the  evidence  in  the  court  below  consists  of 
depositions.''* 

I  6117.  Wrong  reasoning.  An  order  granting  a  new  trial 
will  not  be  reversed  because  the  reason  assigned  is  a  bad  one,  if 
there  was  a  good  reason  for  granting  it.''^  The  order  stands 
upon  the  facts  in  the  record.''®  If  a  judgment  or  order  is  right, 
that  it  could  not  be  sustained  upon  the  theory  of  law  on  which 
the  court  below  proceeded  is  no  reason  for  reversing  it.''*     A 

70  Baker  v.  BickneU,  14  Wash.  St.  29. 

71  Du  Bols  V.  Perkins,  21  Oreg.  190;  Nicknm  v.  Gaston,  24  id.  380. 

73  Hawkins  v.  Abbott.  40  Cal.  639:  PhUlpots  v.  Blasdel,  8  Nev.  61. 
78  0pook  V.  Forsyth,  30  Cal.  662;  WUkinson  v.  Parrott,  32  id.  102; 

McNeil  V.  Shirley,  33  id.  202;  Hardenber^h  v.  BacMi,  32  Id.  356^ 
HaU  V.  Bark  Emily  Banning,  id.  522;  Wendt  v.  Ross,  id.  650;  and 
see  f  4920,  ante. 

74  Bitter  V.  Stock,  12  Cal.  402;  Doe  v.  Vallejo,  29  id.  886. 

7B  Appeal  of  Piper,  32  Cal.  530;  Appeal  of  Brooks  and  Josephs, 
id.  658. 

76  Wilson  V.  Cross,  33  Cal.  51;  91  Am.  Dec.  617;  but  see  f  4920, 

ante. 

77  Bolton  V.  Stewart,  29  Cal.  615;  Grant  v.  Moore,  id.  644;  §  5115n» 

ante. 

78  Cbghlll  V.  Marks,  29  Cal.  673. 

79  Munro  v.  Potter,  34  Barb.  358;  OiUespie  v.  Torrance,  7  Abb.  Pr. 
462;  Deland  v.  Richardson,  4  Den.  95;  Davis  v.  Spencer,  24  N.  Y. 
386;  Scott  v.  Pllklngtan,  15  Abb.  Pr.  280;  Mills  v.  Van  VoorhieB,  20 
N.  Y.  412. 
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judgment  which  is  right  will  not  be  reversed  because  leadered 
upon  a  wrong  reason.^  Where  a  decision  was  correct  when 
made^  it  will  not  be  reversed  by  reason  of  any  matter  of  fact  not 
shown  or  offered  in  the  court  below.®* 

I  6118.  Legal  presumptions.  The  legal  presumption  is  in 
favor  of  the  correctness  of  the  findings  and  decision  of  the  court 
below,  and  when  attacked  on  motion  for  new  trial,  will  be  si»- 
tained  on  appeal,  unless  it  be  affirmatively  shown  that  they  are 
erroneous.  When  this  is  attempted  by  way  of  showing  that 
certain  specified  facts,  other  than  those  expressly  found  by  the 
court,  were  proved  by  the  evidence,  it  must  likewise  appear 
that  such  facts  would  require  a  different  finding  or  decision 
from  the  one  rendered,  or  the  specification  will  be  held  insufli- 
cient.®*  On  appeal,  the  presumption  lies  that  the  court  below 
discharged  its  duty,  that  its  proceedings  were  regular,  and  its 
action  founded  on  proper  proof,  unless  there  is  something  in  the 
record  to  overcome  such  presumption.®*     It  will  be  presumed 

80  Helm  V.  Dumars,  3  Cal.  454;  Eleven  v.  Freer.  10  Id.  172;  i  5115a, 
ante. 
si  Wallace  v.  Eldredge  (No.  2),  27  Cal.  498. 

82  White  T.  Abemathy,  3  Cal.  426;  Landers  v.  Bolton.  26  Id.  403; 
Moyes  v.  Griffith,  35  id.  556;  Miles  v.  Thome,  38  id.  335;  99  Am.  Dec. 
384;  Herriter  v.  Porter.  23  Cal.  385;  Hastings  v.  Cunningham,  35  id. 
54^;  Dnimmond  v.  Magnider,  9  Craneh,  122;  The  Potomac.  2  Black. 
581;  Jasper  v.  Hazen,  4  N.  Dak.  1. 

83  Ford  V.  Holton,  5  Oal.  321;  Owen  t.  Morton,  24  id.  378;  Dimick 
V.  Campbell.  31  id.  238;  Sharp  v.  Daugney,  33  id.  512;  Moore  v. 
Massini.  43  id.  389;  Wilson  v.  Dougherty.  45  id.  34;  People  v.  Colson, 
49  id.  679;  Crane  v.  Brannan.  3  id.  185;  Slyck  v.  Taylor.  9  Johns. 
146;  Lramotte  v.  Archer.  4  R  D.  Smith.  46;  Beattie  v.  Qua.  15  Barb. 
132;  Oakley  v.  Van  Horn,  21  Wend.  305;  Darby  v.  Callagban,  16 
N.  Y.  71;  Matter  of  the  Empire  City  Bank,  18  id.  199;  Carman  v. 
Pultz,  21  id.  547;  Hoyt  v.  Hoyt,  8  Bosw.  511;  Andrews  v.  GarlUe.  20 
Col.  370.  It  is  Incumbent  upon  the  appellant  to  show  error  affirma- 
tively. People  V.  Gibson,  106  Cal.  458;  People  v.  Gillis,  97  id.  542; 
People  V.  Douglass,  100  id.  1;  People  v.  Otto,  77  id.  50;  Oity  of 
HelenU  v.  Brule,  15  Mont.  429;  Wright  v.  Ascheim.  4  Utah,  455; 
§  5104a.  ante.  But  when  an  error  against  the  appellant  is  shown,  in- 
jury to  him  Is  presumed,  and  it  devotves  upon  the  respondeat  to 
show  that  no  Injury  has  in  fact  been  done.  Duff  v.  Duff,  71  Cal. 
513;  Hausman  v.  Hausling.  78  id.  283;  Thelln  v.  Stewart  100  id. 
372.  Now  otherwise  in  California,  under  section  475,  Code  of  Civil 
Procedure,  as  amended  by  act  of  1897.  All  Intendments  should  be 
made  in  support  of  the  Judgment,  and  all  proceedings  necessary 
to  its  validity  will  be  presumed  to  have  been  regularly  takoi,  and 
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that  the  record  contains  all  the  evidence.^  A  refneal  to  allow 
an  amendment  is  presumed  to  be  right  unless  the  character  of 
the  proposed  amendment  is  shown  in  the  record.^  If  the  in- 
structions to  the  jury  appear  in  the  record^  but  the  evidence  or 
facts  do  not,  the  iustructions  will  be  presumed  to  be  correct,  and 
warranted  by  the  facts.^  In  the  absence  of  the  instructions 
^ven  to  the  jury,  the  presumption  is  that  the  law  applicable  to 
the  facts  was  correctly  stated  by  the  court.^  Where  a  decree 
recited  that  the  entry  thereof  waa  consented  to  by  defendants, 
it  will  be  presumed,  when  attacked  collaterally,  that  the  con- 
sent was  given  in  such  manner  as  to  give  the  court  jurisdiction 
of  their  persons.^  The  presumption  is  that  all  the  facts  in  a 
record  bearing  on  the  points  decided  have  received  due  con- 
sideration by  the  Supreme  Courts  whether  all  or  a  part  or  none 
of  those  facts  are  mentioned  in  the  opinion.^  Where  there  are 
two  presumptions  equally  reasonable,  arising  upon  the  face 
of  the  record,  the  court  is  bound  to  adopt  that  which  will  main- 
tain the  judgment  of  the  court  below.*® 

any  matters  which  might  have  been  presented  to  the  court  below 
which  would  have  authorized  the  Judgment  will  be  presumed  to 
have  been  thus  presented,  If  the  record  shows  nothing  to  the  con- 
trary. Von  Schmidt  v.  Von  Schmidt,  104  Cal.  547;  Oaruthers  v. 
Hensley,  90  id.  559;  Lee  Chuck  y.  Quan  Wo  Ohong,  91  id.  592;  Davis 
V.  Lezlnsky,  93  id.  126;  Antonelle  v.  Olty  Hall  Ck>mmi8Slonera,  92 
id.  228;  Toulouse  v.  Burbett,  2  Idaho,  265;  Montandon  v.  Walker, 
2  id.  152;  Sheehy  v.  Shlnn,  lOS  Cal.  325;  Treat  v.  Dorman,  100  id. 
623;  O'Callaghan  v.  Bode,  84  id.  489.  All  presumptions  on  appeal 
are  in  favor  of  the  verdict.  Lynn  v.  South.  Pac.  Co.,  103  Cal.  7; 
Stanton  v.  French,  91  id.  274;  f  4704,  n.,  ante.  Where  the  record  does 
not  affirmatively  disclose  the  fact  of  nonwaiver  of  findings,  the 
appellate  court  will  presume,  in  support  of  a  Judgment,  that  find- 
ings were  duly  waived.  Garr  v.  Spaulding,  2  N.  Dak.  414;  Haynes 
V.  Roberts,  4  Utah,  405. 

84  Orcutt  V.  Cahill,  24  N.  Y.  578;  Calligan  v.  Mix,  12  How.  Pr.  496; 
Ford  V.  Holton,  5  Cal.  322;  Hroch  v.  Aultman,  3  S.  Dak.  477;  and  see 
Estate  of  Yoakam,  108  Cal.  508;  Warner  v.  Accident  Assoc.,  8  Utali, 
431. 

«f  Jessup  V.  King,  4  Cal.  331. 

88  People  V.  McCauley,  1  Cal.  386;  People  v.  Baker,  id.  405;  White 
V.  Abernathy,  3  id.  42a 

87  Aldrich  v.  Palmer.  24  Cal.  515;  Cattle  Co.  v.  Slaughter,  6  Utahp 
278. 

88  Thompson  v.  Connolly,  42  Cal.  313. 

89  Mulford  V.  Estudtllo,  32  Cal.  131. 
eo  Whipley  v.  Fowler,  6  CaL  630. 

VoL  III  —  79 
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I  5119.  Bvid«&o0.  Where  there  has  been  no  objection  raised 
or  exceptions  taken  to  insufficiency  of  the  evidence,  the  court 
will  presume  that  proper  evidence  was  given.^^  The  presump- 
tion of  law  is  that  there  was  evidence  to  sustain  every  material 
fact  found  by  the  jury;^  and  that  facts  imperfectly  alleged 
have  beeox  proved.'* 

I  5180.  Practice.  It  must  be  shown  that  the  court  erred  in 
fltriking  out  the  answer;  error  will  not  be  presumed.'*  When 
there  are  both  issues  of  law  and«fact  joined  in  the  same  cause^ 
and  the  cause  is  tried  on  tiie  issues  of  fact,  and  a  judgment 
rendered,  the  presumption  will  be  indulged,  on  appeal,  that  the 
issue  of  law  had  been  first  disposed  of.'^  Exceptions  ap- 
pearing in  the  case  as  settled  will  be  assumed  to  have  been 
taken  in  due  time  and  iorm.^  Where  the  record  shows  that  a 
general  demurrer  was  filed,  but  is  silent  as  to  how  it  was  dis- 
posed of,  it  will  be  presumed  that  it  was  overruled  or  aban- 
doned.*'  Where  the  record  shows*  that  a  charge  was  given 
which  is  not  brought  into  the  appellate  court  for  consideration, 
it  will  be  presumed  that  the  trial  court  gave  all  the  instructions 
necessary  to  assist  the  jury  in  arriving  at  a  just  and  proper 
verdict.*®  Where  no  findings  appear  to  have  been  made  upon 
an  issue,  it  will  be  presumed  that  they  were  in  favor  of  the  re- 
spondent.®'   When  there  is  nothing  in  the  record  and  no  evi- 

91  Bunting  V.  Beideman,  1  Oal.  182. 

92  DoU  V.  Anderson,  27  CaJ.  248;  Rathbifn  v.  Thurston  Co.,  2  Wash. 
St  664;  I  4654,  ante.  When  the  record  does  not  purport  to  contain 
all  the  evidence  introduced,  the  presumption  arises  that  the  evi- 
dence omitted  warranted  the  judgment.  Irwin  v.  Locke,  20  Ool. 
148;  Live  Stock  Co.  v.  Oodding,  id.  249;  Tanner  v.  Townsend.  4  Col. 
App.  643;  United  States  v.  Groesbeck,  4  Utah,  487;  and  see  Woody 
V.  Bennett,  88  Oal.  241;  Woods  v.  Courtney,  16  Oreg.  121;  School- 
field  V.  Brunton,  20  Col.  139  In  the  absence  of  the  evidence  its 
sufficiency  to  sustain  the  findings  will  be  presumed.  Estate  of 
Sharp,  78  Cal.  483;  Winterburn  v.  Chambers,  91  id.  170;  Luck  v. 
Luck,  92  id.  663;  and  see  |  4664,  ante. 

M  Barron  v.  Frink,  30  Cal.  486. 

M  Dimick  V.  Campbell,  31  Cal.  238;  Landers  v.  Bolton,  26  id.  393; 
and  see  Cleland  v.  Walbrldge,  78  id.  368. 

OB  Brooks  V.  Douglass,  32  Gal.  208;  Townsend  v.  Jemison,  7  How. 
(U.  S.)  706. 

M  Hunt  V.  Bloomer,  13  N.  Y.  841. 

97  United  States  v.  Alexander,  2  Idaho,  164. 

M  Hopkins  V.  Railway  Coi,  2  Idahos  277. 

M  Mining  Ca  v.  First  Nat  Bank,  7  Mont  630. 
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dence  aliunde  to  show  that  the  court  instructed  the  jury  orally 
instead  of  in  writings  as  required  by  the  statute,  the  presump- 
tion is  in  favor  of  the  Court's  observance  of  the  law.^^  When 
no  brief  is  filed  by  the  appellant  calling  attention  to  any  error 
in  the  judgment-roll,  the  court  will  presume  that  there  is 
none.*®^  Where  the  record  does  not  show  that  any  objection 
was  taken  by  either  party  to  the  mode  of  procedure  on  the  trial, 
it  will  be  presumed  to  have  been  adopted  by  consent.*®^ 

I  5121.  When  Judfirment  will  b«  ai&rmed.  The  judgment  of 
the  court  below  will  be  sustained  if  there  is  one  conclusive 
ground  upon  which  it  can  rest.*^  When  a  judgment  is  cor- 
rect by  the  record,  it  will  be  affirmed  without  reference  to  the 
grounds  upon  which  it  waa  rendered  by  the  court  below.*^  It 
is  no  objection  to  an  affirmance  that  judgment  can  only  be  sus- 
tained on  grounds  that  were  not  suggested  by  counsel  below.^^ 
When  the  Supreme  Court  is  equally  divided  upon  an  appeal,  the 
judgment  stands  affirmed.*^  The  Supreme  Court  will  not  gen- 
erally set  aside  a  verdict  where  the  judge  and  jury  harmonize 
in  its  support..^^  Where  substantial  justice  has  been  done,  the 
appellate  court  will  not  reverse  the  judgment  on  merely  technical 
grounds;*^  or  for  a  mere  variance.*^  If  the  appellant  can  gain 
nothing  by  a  new  trial,  judgment  will  not  be  reversed.**^  A 
judgment  will  not  be  reversed  for  errors  that  can  in  no  respect 
injure  the  appellant,***     On  appeal  from  judgment  on  a  demur- 

100  Kent  V.  Favor,  3  N.  Mex.  218. 

101  Steuffen  ▼.  Jefferls,  9  Mont.  6&  Presumption  where  respondent 
fails  to  argue  case.    See  Rlchter  v.  IrrlgatlcMi  Co.,  101  Gal.  582. 

loa  Shepherd  v.  Jones,  71  Cal.  223. 

108  Bleven  v.  Freer,  10  CaJ.  172. 

104  Kldd  V.  Teeple,  22  Cal.  255;  McDonald  v.  McLeod.  3  Col.  App. 
344;  Otis  V.  Spencer.  16  N.  Y.  610;  S.  C,  15  How.  Pr.  425;  S.  0., 
6  Abb.  Pr.  127;  Titus  v.  Orvis,  16  N.  Y.  617;  compare  Improvement 
Go.  V.  Stapleton,  4  N.  Mex.  33;  Barry  v.  Coui^hlln,  90  Cal.  220. 

106  Oneida  Bank  v.  Ontario  Bank,  21  N.  Y.  400;  White  v.  Madison, 
26  Id.  117. 

106  Bttlng  V.  United  States  Bank,  11  Wheat  50;  The  Antelope,  10 
Id.  66;  WaBhlnjf^ton  Bridge  Co.  v.  Stewart,  3  How.  (U.  S.)  413;  Luco 
V.  De  Toro,  88  Cal.  26;  and  see  Frankel  v.  Deldeshelmer,  03  Id.  73. 

107  Antolne  Go.  v.  RldRe  Co.,  23  Oal.  219. 
106  Fisher  v.  Relder,  Hempst.  82. 

100  Cook  V.  Gray,  H^npst.  84. 

110  Liarco  v.  Casaneuava,  30  Cal.  500. 

111  Thompson  v.  Ly<Hi,  14  Oal.  39;  Mltch^  v.  Bromberger,  2  Ner. 
845. 
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rer  aa  fhyalous^  juclgment  should  be  affinoed  if  the  demurrer 
was  bad^  though  not  frivolous."^  If  aa  appellate  court  finds 
that  the  facte  stated  in  the  complaint^  with  all  legal  intend- 
ments in  its  favor^  will  not  support  the  judgment,  the  judg- 
ment must  be  reversed,  though  counsel  may  not  have  hit  on 
the  proper  grounds  for  asking  a  reversal.^^^  Where  the  ques- 
tions raised  by  the  record  have  been  repeatedly  settled  by  the 
appellate  court,  or  are  decided  by  reference  to  plain  elementary 
principles  of  law,  the  judgment  will  be  affirmed,  with  damages.^^* 
When  a  demurrer  to  a  complaint  is  properly  sustained,  with 
leave  to  amend,  and  the  plaintiff  declines  to  do  so,  the  judg- 
ment will  not  be  reversed  on  appeal,  in  order  to  allow  the 
amendment.  There  must  be  error  in  order  to  allow  the  re- 
versal of  a  judgment,*^*^  This  court  will  not  reverse  a  decision, 
after  a  trial  on  the  merits^  for  defects  in  the  declaration  which 
were  amendable  in  the  court  below.*^* 

When  the  case  made  by  plaintiff's  proof  differs  from  the 
averments  of  the  complaint,  and  defendant  does  not  object  to 
the  introduction  of  evidence  on  this  ground,  the  court  will  not 
reverse  the  judgment  on  account  of  the  variance.*^^  An  order  of 
the  court  below,  granting  a  new  trial,  will  not  be  disturbed 
where  the  statement  contains  only  an  outline  of  the  evidence, 
without  any  rulings  or  instructions  of  the  court,  and  not  pur- 
porting to  give  all  the  evidence,  and  that  given  not  being 
clearly  in  favor  of  the  verdict,  the  appellate  court  will  not  inter- 
fere.^*® Where  there  are  no  assignments  of  errors  by  the  appel- 
lant, judgment  will  be  affirmed.  Affirmative  error  must  be 
shown.***  On  an  appeal  from  an  order  made  after  final  judg- 
ment, directing  the  receiver  to  pay  over  to  the  prevailing  party 
money  in  his  hands,  the  Supreme  Court  can  not  reverse  the 

iiawitherhead  v.  AUen,  28  Barb.  661:  Wesley  v.  Bennett.  5  Abb. 
Pr.  498;  Martin  v.  Kanonse,  2  id.  327:  Laverty  v.  Griswold,  12  N.  Y. 
LejT.  Obs.  316;  Manning  v.  Tyler,  21  N.  Y.  570. 

118  Van  Doren  v.  Tjader,  1  Nev.  380. 

ii4Plnkham  v.  Wemple,  12  Cal.  449;  Field  v.  Campbell,  17  La. 
Ann.  30. 
115  Sutter  V.  San  Franclflco,  36  Cal.  112. 
ii«  Shoenbergrer's  Bx*r»  v.  Zook,  34  Penn.  St.  24. 
117  Marshall  v.  Ferjfuson.  23  Cal.  66. 
lis  Tx>uok8  V.  Edmondson,  18  Cal.  203. 

119  People  V.  Ooldbnrsr.  10  Cal.  312;  Baymond  v.  Spicer,  6  Dak. 
45:  Adams  v.  Bankers'  L.  Assoc.,  13  Mont.  222;  Leete  ▼.  Suther- 
land. 20  Ner.  70;  Dold  v.  Bobertson,  3  N.  Mex.  313;  People  t.  Levison, 
16  id.  98:  76  Am.  Dec.  605. 
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order  appointing  the  receiver. ^^  A  judgment  will  not  be  re- 
versed because  of  an  error  which  ait'ects  the  rights  of  parties 
who  have  not  appealed,  and  not  those  of  the  appellants.  This 
court  will  Bot  reverse  a  judgment  dismissing  an  action  for  want 
of  prosecution,  unless  there  has  been  an  abuse  of  discretion  in 
tho  court  below  in  giving  the  judgment;  and  it  devolves  on  the 
appellant  to  show  such  abuse  of  discretion. ^^  In  Pennsyl- 
vania, it  has  been  held  that  a  judgment  will  not  be  reversed 
because  the  court  below  erred  in  prescribing  the  order  in  which 
counsel  should  address  the  jury.*^  Where  the  findings  do  not 
contain  all  the  facts  necessary  to  be  proved  in  order  *to  entitle 
the  prevailing  party  to  a  judgment,  it  will  not  be  reversed,  un- 
less the  court  below  has,  after  defect  has  been  pointed  out, 
failed  or  itfused  to  make  the  required  finding,  and  exception 
has  been  taken  thereto.*^  If  the  facts  in  issue  are  not  found, 
and  the  evidence  is  not  set  out  in  the  transcript,  the  appellate 
court  will  not  undertake  to  say  that  it  was  proved.  Evi- 
dence tending  to  prove  a  fact  does  not  necessarily  amount  to 
proof  of  the  fact.^^  Where  the  findings  support  the  judg- 
ment, and  the  record  discloses  no  exceptions  to  admission  of 
evidence  or  the  rulings  of  the  court,  the  judgment  will  be 
affirmed.^*  A  judgment  will  not  be  reversed  on  the  findings 
alone,  unless  they  show  affirmatively  that  the  judgment  could 
not  properly  have  been  rendered.^^  A  judgment  on  the  re- 
port of  referee  will  not  be  reversed  for  failure  to  find  on  issues, 
where  no  evidence  would  warrant  findings  in  favor  of  the  ap- 
pellant.*^ 

120  Whitney  v.  Buckman,  26  Cal.  451. 

121  Grlffsby  v.  Napa  County,  .36  Cal.  585;  95  Am.  Dec.  213. 
i22Bmlth  V.  Frazler,  53  Penn.  St.  226. 

128  Lyon  V.  Lelmback,  29  Cal.  139;  but  see  Dowd  v.  dark,  51  Id, 
262. 

124  Merrill  v.  Chapman,  34  Cal.  251. 

125  Hutchinson  v.  Ryan,  11  Oal.  142;  Clark  v.  Huber,  20  id.  196; 
and  see,  to  same  effect.  Cooper  v.  Kello^^,  2  Idaho,  304;  McGulre  v. 
Lamb,  Id.  346;  Pisk  v.  Patton,  7  Utah.  410;  Dorrls  v.  SnlHvan,  89 
Cal.  62;  Jackson  v.  Brown,  82  Id.  275;  Moore  v.  Moody,  88  Id.  273; 
Peck  V.  Rees,  7  Utah.  475;  Eantman  v.  Cook,  90  Cal.  238. 

128  Semple  v.  Cook,  50  Cal.  26. 

127  Alfrer  v.  Raymond,  7  Bosw.  418.  The  findings  of  a  referee  will 
rarely  be  disturbed  on  appeal  when  there  are  circumstances  tend- 
injf  to  weaken  the  testimony  of  the  defeated  party,  or  to  sustain 
the  findings  as  made.  T^ovejoy  v.  Chapman,  23  Oresr.  571 :  Bmcp  v. 
Insurance  Co.,  24  Id.  486.    Where  the  only  question  involved  is  one 
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I  6122.  ^Codification  of  Judgmeat.  Where  the  judgment  be* 
low  IB  erroneous,  the  appellate  court  will  so  modiiv  it  as  finally 
to  settle  the  controversy,  where  the  rights  of  the  parties  appear 
from  the  record  to  be  fully  ascertained.**  A  judgment  will 
be  modified  and  affirmed  where  there  is  an  error  which  the  rec- 
ord enables  the  appellate  court  fully  to  correct.*^  Where,  in 
ejectment  against  several  defendants,  the  judgment  for  dam- 
ages is  several  instead  of  joint,  the  damages  may  be  remit- 
ted, and  the  judgment  for  the  land  may  stand.*^  Respondent 
may  remit  damages,  and  pay  costs  of  appeal;*'*  or  the  excess  of 
damages  over  amount  claimed  may  be  remitted,  and  the  judg- 
ment stand.***  The  judgment  of  a  court  can  only  be  changed 
on  a  petition  for  rehearing  or  a  modification.*^  The  court  may 
direct  that  judgment  be  affirmed  on  respondent's  remitting  that 

of  fact,  and  the  evidence,  though  conflicting,  supports  the  referee's 
report,  the  decree  will  be  affirmed.  Hummel  v.  Friese,  24  Oreg. 
586;  Ouchtel  v.  Bode,  id.  587;  and  see  Machine  Co.  v.  Mining  Co., 
6  Utah,  351;  Maxfleld  v.  West,  id.  379.  A  verdict  wiU  not  be  dis- 
turbed if  the  evidence  is  sufficient  to  support  it.  Brasen  v.  Railway 
Co.,  4  Wash.  St  754;  Dillon  v.  Folsom,  5  id.  439;  and  sec  Toponce 
V.  Stock  Co.,  6  Utah.  439;  §  4704,  ante.  The  Judgment  or  order  ap- 
pealed from  will  be  affirmed  without  an  examination  of  the  record, 
if  the  appellant  neglects  -to  flle  any  brief.  Drexler  v.  Tobacco  Co., 
78  Cal.  624;  Paris  v.  Lampson,  73  id.  191;  Tucker  v.  Constable,  16 
Oreg.  239;  State  v.  McGinnis,  17  id.  332:  Mathewson  v.  Boyle,  20 
Nev.  88;  and  see  Gavih  v.  Gavin,  92  Cal.  21)2.  If  an  appeal  is  taken 
for  delay  the  Judgment  will  be  affirmed  with  damages.  Gieske  v. 
Anderson,  77  Cal.  247.  Cross-appeals,  affirmance  of  one  without 
affecting  the  other.  State  v.  Railroad  Co.,  21  Nev.  172.  A  judg- 
ment may  be  affirmed  in  part  and  reversed  in  part.  Fitch  v.  Ham- 
mer, 17  Col.  591.  Denial  of  appellee's  motion  for  affirmance.  See 
Wheeler  v.  Flck,  4  N.  Mex.  149.  Excessive  damages,  verdict  not 
disturbed.  See  Naylor  v.  Salt  T.ake  City.  9  Utah,  491.  Motion  to 
affirm  Judgment  must  be  on  notice  to  opposite  party.  McCarty  v. 
Wintler,  17  Oreg.  391. 

128  Persse  v.  Cole,  1  Cal.  369;  Gahan  v.  fCeviUe,  2  id.  81;  Bidleman 
V.  Kewan,  id.  249;  Williams  v.  Santa  Clara,  etc.,  Co.,  66  id.  193. 

i»  Union  Water  Co.  v.  Murphy's  Flat  Fluming  Co.,  22  Oal.  621; 
Ivenson  v.  Caldwell,  3  Wyo.  465;  Rio  Grande,  etc.,  R.  R.  Co.  v. 
Deasey,  3  Col.  A  pp.  196. 

180  Curtis  V.  Herrick,  14  Oal.  117;  73  Am.  Dec.  632. 

181  Doll  V.  Feller,  16  Cal.  432;  La  Motte  v.  Archer,  4  B.  D.  Smith. 
46. 

182  Pierce  v.  Payne,  14  Cal.  419;  Behlow  v.  Shorb,  91  id.  141;  Her- 
man V.  Paris,  81  id.  625. 

188  Houston  V.  Williams,  13  Cal.  24;  73  Am.  Dec.  565. 
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part  of  it  which  is  erroneous^  if  capable  of  exact  caleulation.^'^ 
Where  there  is  a  discrepancy  between  the  findings  of  fact  and 
the  judgment,  the  appellate  court  will  order  the  proper  modi- 
fication of  the  judgment.^"^  The  appellate  courts  in  reversing 
a  judgment  and  directing  the  entry  of  a  judgment  in  the  court 
below,  does  not  order  a  new  trial.***  When  the  appellate  court 
directs  the  court  below  what  judgment  to  render,  instead  of  di- 
recting it  to  modify  its  judgment,  it  is  a  reyersal  of  the  judgment 
of  the  court  below.**^  A  judgment  can  not  be  affirmed  a^  to 
part  of  the  amount  recovered,  and  reversed  as  to  the  residue,  as 
between  the  same  parties,  where  a  new  trial  is  granted  as  to  the 
part  reversed.*** 

Where  an  appeal  is  only  from  an  order  denying  a  new  trial, 
the  appellate  court  may  go  back  to  the  complaint  and  strike  out 
one  or  more  causes  of  action,  and  may  modify  the  judgment.*** 
In  an  action  for  the  recovery  of  chattels  the  Supreme  Court 
should  modify  the  judgment  by  making  it  in  the  alternative  for 
the  return  of  the  property  or  for  its  value.***  Where  the  judg- 
ment is  in  harmony  with  the  pleadings  and  findings  of  fact,  but 
erroneous  by  reason  of  a  variance  between  the  findings  and 
proof,  the  judgment  will  not  be  modified  to  suit  the  proof.*** 
Where  only  one  of  several  defendants  against  whom  a  judgment 
had  been  rendered  appeals,  the  appellate  court,  if  it  reverses 
the  judgment,  may  reverse  or  modify  it  as  to  any  or  all  the  par- 

i«4Boyd  V.  Foot,  6  Bosw.  110;  McAuley  v.  Mildmm,  9  Abb.  Pr. 
IdS;  Corning  v.  Coming,  6  N.  T.  07;  Moffett  v.  Sackett,  18  id.  622; 
MarlEell  v.  Matthews,  3  Col.  App.  40;  0*Shea  v.  Klrker,  4  Bosw. 
120;  8  Abb.  Pr.  09;  see  §  5121,  ante.  Case  where  the  Supreme  Court 
refused  to  modify  its  Judgment  of  reversal,  though  an  offer  to  re- 
mit the  damages  was  made.  Ellis  v.  Jeans,  26  Cal.  272.  Case  re- 
manded, with  directions  to  add  to  the  Judgrment  the  yearly  rent  of 
the  land  as  found  by  the  Jury.  Bay  v.  Pope,  18  Cal.  694.  Judg- 
ment may  be  modified  by  deducting  the  Interest  which  was  im- 
properly included,  and,  as  modified,  affirmed.  Pettit  v.  Thalhelmer, 
3  Col.  App.  355.  But  when  part  of  the  recovery  is  erroneous  and 
It  can  not  be  definitely  ascertained  what  part  could  be  legitimately 
sustained,  the  Judgment  can  not  be  modified  and  permitted  to  stand, 
but  must  be  reversed.    Baton  v.  Reservoir  Oo.,  3  Col.  App.  366. 

185  Clark  V.  Huber,  20  Cal.  196. 

iMArgenti  v.  San  Francisco,  30  Cal.  458. 

187  Id. 

188  story  V.  New  York  &  Harlem  IL  R.  Co.,  6  N.  Y.  86. 

189  Argent!  v.  San  Francisco,  30  Cal.  458. 

140  Fitzhugh  V.  Wiman,  9  N.  Y.  559;  0*Shea  v.  Klrker,  4  Bosw.  120. 

141  Clark  V.  Huber,  20  Cal.  196. 
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ties  defendant.  But  where,  in  such  case,  the  error  assigned 
only  affects  the  party  appealing,  the  court  will  not  presume  error 
as  to  the  parties  not  appealing,  and  will  not  reverse  the  judg- 
ment as  to  them;^^  or  a  judgment  may  be  reversed  as  to  part  of 
the  amount,  and  affirmed  as  to  the  reet;^^  and  costs  will  be 
awarded  in  favor  of  the  one  as  to  whom  judgment  waa  re- 
versed.*** The  law  regards  the  substance  more  than  the  form, 
and  the  appellate  court  will  compel  the  court  below  to  issue  an 
attachment  to  punish  a  contempt  which  is  in  substance  a  private 
right,  though  in  form  a  case  of  contempt.***^  If  the  judgment 
is  erroneous,  and  the  findings  of  fact  will  enable  the  Supreme 
Court  to  determine  what  kind  of  a  judgment  should  have  been 
rendered,  it  will  direct  the  court  below  to  render  the  proper 
judgment.*** 

-42  Mlntum  V.  Bayles,  33  Gal.  129;  Rlcketson  v.  Rlchardsa;i,  26  id. 
149;  consult  also,  Montgomery  Bank  v.  Albany  Bank,  7  N.  Y.  459; 
Oiraud  v.  Beach,  4  B.  D.  Smith,  27;  Williams  v.  Ohristle,  4  Duer,. 
29;  Fields  v.  Moul.  15  Abb.  Pr.  6. 

i4SBrownell  v.  Winnie,  29  N.  Y.  400;  86  Am.  Dec.  314;  Staats  v. 
Hudson  River  B.  R.  Oa,  39  Barb.  296;  Plnkney  v.  Keyler,  4  E.  D. 
Smith,  469;  Rosenbaum  v.  Gunter,  3  id.  203;  Fitch  v.  Hammer,  IT 
Goi.  591;  Fields  v.  Moul,  15  Abb.  Pr.  6;  overruling  Kasson  v.  Mills, 
8  How.  Pr.  377.  Even  when  for  entire  damages.  Decker  v.  Hassel,. 
26  How.  Pr.  528;  Fields  v.  Moul,  16  Abb.  Pr.  6. 

144  Montgomery  Gounty  Bank  v.  Albany  Olty  Bank,  7  N.  Y.  459. 

146  Merced  Gounty  v.  Fremont,  7  Gal.  130. 

14«  Love  V.  Shartzer,  31  Oal.  488.  See  as  to  awarding  proper  Judg- 
ment, or  modifying  Judgment  when  all  the  facts  are  before  the 
court.  Gage  v.  Brewster,  31  N.  Y.  218;  McDougall  v.  Gooper,  id. 
498;  People  v.  Supervisors  of  Richmond,  28  id.  112;  Beach  v.  Gbok, 
id.  508;  86  Am.  Dec.  260;  Brownell  v.  Winnie,  29  N.  Y.  400;  86  Am. 
Dec.  314;  29  How.  Pr.  193;  In  re  Livingston's  Petition,  34  N.  Y.  566; 
S.  a,  32  How.  Pr.  20;  S.  G.,  2  Abb.  Pr.  1;  Wagner  v.  Law,  a  Wash. 
St  600;  Reynolds  v.  Reynolds,  67  Glal.  176;  Gushman  v.  Ditch  Go.,. 
8  Ool.  App.  437;  State  v.  Superior  Oourt,  8  Wash.  St  591.  Modifica- 
tion of  Judgment  to  conform  to  special  verdict  Kullman  v.  Green- 
baum,  84  Gal.  98;  modification  of  void  Judgment  Bell  v.  Wandby,. 
7  Wash.  St  203;  modification  of,  in  action  of  claim  and  delivery. 
Meads  v.  Lasar,  93  Gal.  530;  modification  of  decree.  Irrigation  Go. 
V.  Stock  Go.,  7  Utah,  456.  After  the  time  fixed  by  law,  or  well- 
established  practice,  a  Judgment  which  Is  neither  void  on  its  face,, 
nor  affected  by  fraud  In  its  procurement  nor  want  of  Jurisdiction, 
stands  for  absolute  verity,  and  neither  the  court  which  rendered, 
nor  the  appellate  court  which  has  affirmed  it,  has  Jurisdiction  ta 
vacate,  modify  or  otherwise  affect  it.  Wolferman  v.  Bell,  8  Wash. 
St  140.  Nor  will  the  appellate  court  modify  a  Judgment  upon  ap- 
peal, where,  In  order  to  do  so,  it  must  make  a  finding  different  from. 
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i  6128.  BeTersal  of  Judgnient.  On  an  appeal  from  a  judg- 
ment^ if  an  error  has  been  committed  whicli  may  by  possibility 
hare  prejudiced  appellant,  judgment  must  be  reversed."''  A 
judgment  against  clear,  uncontradicted,  and  unimpeached  evi- 
dence must  be  reversed.*^  But  the  uncontradicted  evidence  of 
an  interested  witness,  as  a  party  in  the  suit,  may  be  disre- 
garded.**" And  where  judgment  was  for  the  defendant,  if  error 
is  disclosed  in  the  admission  of  improper  testimony  in  defend- 
ant's favor,  the  judgment  will  be  reversed,  and  a  new  trial 
ordered,  without  considering  whether  or  not  the  plaintiff  proved 
a  case  entitling  him  to  relief.**^  Where  the  evidence  is  con- 
flicting, the  Supreme  Court  will  not  reverse  the  order  of  the 
court  below  denying  a  new  trial.*"*  If  erroneous  or  illegal  evi- 
dence is  admitted,  and  the  record  does  not  negative  the  pre- 
sumption that  injury  was  sustained  thereby,  the  judgment  will 
be  reversed;***^  though  the  defendant  did  not  appear  on  the 
trial;*"  and  so,  where  judgment  was  entirely  unsupported  by 
evidence;*"  or  if  competent  evidence  was  excluded  which  might 

that  majde  by  the  court  below,  but  will  reverse  the  Judgment  and 
remand  the  cause  for  a  new  trial.  Poeachane  Water  Oo.  v. 
Btandart,  97  Cel.  476. 

M7  Brown  v.  Richardson,  20  N.  Y.  472;  Brben  v.  Lorillard.  19  Id. 
299;  Williams  v.  Pitch,  18  Id.  546;  Underbill  v.  New  York  &  Harlem 
R.  R.  Cot.  21  Barb.  489;  Worrall  v.  Parmelee,  1  N.  Y.  519;  49  Am. 
Dec.  350;  Weber  v.  Kingsland,  8  Boew.  415;  Hahn  v.  Van  Doren, 
1  B.  D.  Smith,  411;  Clark  v.  Vorce,  19  Wend.  232;  Farmers  & 
Manufacturers*  Bank  v.  Whinfleld,  24  id.  419;  GiUet  v.  Mead,  7  id. 
193;  Clark  v.  Dutcher.  9  Cow.  674. 

148  Evans  v.  Wood,  15  Abb.  Pr.  416;  Armstrong  v.  Smith,  44  Barb. 
120;  Jacks  v.  Darrln,  3  B.  D.  Smith,  557;  Goldsmith  v.  Obermeier, 
id.  121;  Conlan  v.  Lattlng,  id.  354;  Orcutt  v.  CahlU,  24  N.  Y.  578; 
rox  V.  Decker,  3  B.  D.  Smith,  150. 

14»  Roberts  v.  Gee,  15  Barb.  449. 

150  Reddington  v.  Waldon,  22  Cai.  185. 

isi  Preston  v.  Keys,  23  Cal.  194;  Lane  v.  Brown,  22  Ind.  239;  and 
see  Amter  v.  Conlon,  3  Col.  App.  155;  Polk  v.  Mook,  10  Col.  326; 
Miller  V.  Thorpe,  4  Col.  App.  459. 

«2Roff  V.  Duane,  27  Cal.  565;  Lailey  v.  Wise,  28  id.  539;  Worrall 
V.  Parmelee,  1  N.  Y.  519;  Marquand  v.  Webb,  16  Johns.  89:  Osgood 
T.  Manhattan  Co.,  3  Cow.  612;  Tappan  v.  Butler,  7  Bosw.  48f), 
Main  v.  Bagle,  1  B.  D.  Smith,  621;  Hahn  v.  Van  Doren,  id.  411; 
Belden  v.  Nicolay,  4  id.  14. 

iMSquier  v.  Gould,  14  Wend.  159;  Finch  v.  McDowell,  7  Oow 
587;  McNutt  v.  Johnson,  7  Johns.  18;  Lynch  v.  McBeth,  7  How.  Pr. 
113. 

iM  Davidson  v.  Hutchins,  1  Hilt.  123:  Stijrp  v.  Harbutt,  4  E.  D. 
Smith,  464;  Hunt  v.  Westervelt,  id.  225;  Calligan  v.  Mix,  12  How. 
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possibly  have  changed  the  result.^"  The  Supreme  Court  will 
reyerse  the  judgment  of  the  court  below  where  the  facts  found 
by  the  court  are  not  sufBicient  to  support  the  judgment."^  If 
a  judgment  was  rendered  before  the  Code  of  Civil  Procedure 
took  effect^  and  there  ws&  no  finding  of  facts  or  agreed  state- 
ment of  facts,  the  Supreme  Court,  on  reversing  the  judgment, 
will  not  direct  judgment  to  be  entered  in  favor  of  the  losing 
party.*"  For  error  in  refusing  to  give  instructions  to  the  jury 
the  judgment  will  be  reversed;***  or  for  any  error  in  a  charge 
which  have  might  misled  the  jury;**^  or  for  error  in  charge  of 
judge;**^  or  for  refusal  to  charge  on  a  proper  request.***  A  judg- 
ment rendered  by  the  District  Court  after  the  time  appointed 
by  law  for  its  adjournment  will  be  reversed.*^  Even  though  a 
judgment  appears  to  be  correct  on  the  merits,  it  will  be  reversed 
for  a  mistrial.**'  An  order  of  the  court  below  setting  aside  a 
judgment,  where  it  does  not  appear  that  a  copy  of  the  order  to 
show  cause  why  the  judgment  should  not  be  set  aside  was  served 
on  plaintiff  or  his  attorney,  will  be  reversed  on  appeal.***    A 

Pr.  485;  Howard  v.  Brown,  2  B.  D.  Smith,  247;  Wiley  v.  Slater,  22 
Barb.  506;  Fish  v.  Skut,  21  id.  333;  Bathbone  v.  Stanton,  6  id.  141; 
see,  also,  Bugh  v.  Bomlnger,  15  Col.  452;  Wachamuth  v.  Hell.  1 
Ool.  App.  196;  Gross  v.  Klstler,  14  CdI.  571;  Wise  v.  Williams,  88 
Oal.  30;  Ede  v.  Knight,  98  id.  159;  Smith  y.  Belshaw,  89  id.  427; 
Chicago  Investment  Go.  v.  Harrison,  1  Got.  App.  466;  Denver,  etc., 
R  R.  Go.  V.  Morton,  3  id.  155;  Abbott  v.  Smith,  id.  264;  Freedman 
V.  Gordon,  4  id.  342. 

iMMcAUlster  v.  Sexton,  4  B.  I>.  Smith,  41;  Raymond  v.  Richard- 
son, id.  171;  Tuttle  v.  Hunt,  2  Gow.  436;  Irvine  v.  Gook,  15  J<^ns. 
239;  Penfleld  v.  Carpender,  13  Id.  350;  Haswell  v.  Bussing,  10  id. 
128;  Martin  v.  Garrett,  4  B.  D.  Smith,  346.  The  admission  of  im- 
proper testimony  will  not  necessarily  cause  the  reversal  of  a  judg- 
ment supported  by  sufficient  competent  evidence.  Welch  v.  Mayer, 
4  Col.  App.  440;  and  see  Insurance  Go.  v.  Friedenthal,  1  id.  5. 

IM  Davis  V.  Galdwell,  12  Cal.  125. 

187  The  Gen.  P.  R.  R.  Co.  v.  Robinson,  49  Gal.  446. 

iMBusenius  v.  Coffee,  14  Gal.  91;  De  BenedetU  v.  Mauchin,  1 
Hilt.  213. 

iM  Pettit  V.  Ide,  12  Abb.  Pr.  44. 

lao  Whitney  v.  Wells,  28  How.  Pr.  150;  Pettit  v.  Ide.  12  Abb. 
Pr.  44. 

lei  De  Benedettl  v.  Mauchin,  1  Hilt  213;  HaUoran  v.  N.  Y.  & 
Brte  R.  R.  Co.,  2  K.  D.  Smith,  257. 

lea  Smith  v.  Chichester,  1  Cal.  409. 

i«8  Cobb  V.  Cornish,  6  Abb.  Pr.  129;  S.  C.,  16  N.  Y.  002;  Gilbert  v. 
Beach,  id.  606;  Purchase  v.  Mattison,  15  Abb.  Pr.  402. 

iM  Vallejo  V.  Green,  16  Gal.  160. 
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judgment  by  default  will  be  reversed,  unless  the  record  show 
service  on  the  defendant  or  appearance.^^  If  the  plaintiff  ad- 
mits in  the  pleadings  that  he  never  had  a  cause  of  action,  the 
Supreme  Court  will  reverse  the  judgment,  and  either  order  a 
judgment  in  defendant's  favor  or  remand  the  cause  for  further 
proceedings.^^  Where  the  complaint  fails  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  judgment  by  default  thereon 
will  be  reversed  on  appeal. ^•^  The  judgment  of  a  court  on  a 
.second  trial,  an  appeal  from  the  first  trial  being  taken  and 
perfected,  will  be  reversed,  because  the  court  could  not  pro- 
ceed with  the  second  trial  until  the  appeal  from  the  order  was 
determined.^^  If  a  company  is  sued  by  a  wrong  name,  but 
answers  by  its  true  name,  and  judgment  is  rendered  against  it 
by  its  true  name,  the  judgment  is  not  void,  and  the  Supreme 
Court  on  appeal,  in  affirming  the  judgment,  will  direct  the 
court  below  to  substitute  the  true  name  in  the  complaint. *•• 

f  6128a.  Th«  same  —  con  tinned.  It  is  not  error,  simply,  but 
error  legally  excepted  to,  that  constitutes  ground  for  reversal."* 
Immaterial  or  nonprejudicial  error  is  not  ground  for  reversal.*" 
The  admission  of  testimony  that  has  no  bearing  upon  the  is- 
sues as  made  by  the  pleadings,  but  which,  from  its  nature, 
would  tend  to  prejudice  the  jury  against  the  party  objecting, 
constitutes  reversible  error.*"  But  when  errors  in  the  admission 

i«  ScWoss  V.  White.  16  Cal.  65;  Burt  v.  Scrantom,  1  Id.  416;  Joyce 
V.  Joyce,  5  Id.  449: 
iMMulford  V.  EstudiHo.  32  Gal.  131;  Barron  v.  Frink,  80  Id.  486. 
i«7  HaUock  V.  Jaudln.  34  Cal.  167. 
iw  Ford  V.  Thompson,  19  Cal.  119. 

169  Mahon  v.  San  Rafael  T.  R.  Co.,  49  Cal.  270. 

170  Kearney  v.  Snodgrass,  12  Oreg.  311;  and  see  City  of  Dnrango 
T.  Luttrell,  18  Col.  123. 

171  Schoolfleld  v.  Houle,  13  Col.  394;  Wray  v.  Carpenter,  16  id.  271; 
Mining  Co.  v.  Isaacs,  18  Id.  400;  Salazar  v.  Taylor,  18  id.  538;  Zum- 
wait  V.  Dickey.  92  Cal.  156;  Chapell  v.  Schmidt,  104  id.  511;  Alex- 
ander V.  IkUn  Co..  104  id.  532. 

172  McMlllen  v.  Aitchison,  3  N.  Dak.  183;  Bank  v.  Carson,  30  Neb. 
104;  Jones  v.  Bacon,  10  N.  Y.  Supp.  553;  and  see,  also,  as  to  what 
constitutes  prejudicial  or  reversible  error,  Slattery  v.  Donnelly,  1 
N.  Y.  Supp.  264;  Taylor  v.  Rice,  id.  72;  Johnson  v.  Railroad  Co., 
id.  354;  Comaskey  v.  Railroad  Co.,  3  id.  276;  Hutchinson  v.  Cleary, 
id.  270;  Smith  v.  Railroad  Co.,  id.  555.  Where  the  error  consists 
in  the  infraction  of  a  constitutional  guaranty  in  favor  of  personal 
liberty,  the  law  will  presume  an  injury,  and  adjudge  accordingly* 
State  V.  Lurch,  12  Oreg.  99;  see  §  5118,  ante. 
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or  rejection  of  testimony  could  in  no  way  have  affected  the  re- 
sult, they  are  not  grounds  for  reversal.*'^  If  the  trial  court 
excludes  evidence  which  ought  to  have  influenced  its  judgment, 
it  is  error  which  can  not  be  disregarded  as  harmless."*  The 
giving  of  an  erroneous  instruction  can  not  be  assigned  as  er- 
ror, unless  it  was  prejudicial  to  the  party  complaining.*^  And 
it  is  held  that  a  judgment  will  not  be  reversed  because  of  error 
in  the  form  of  instructions. *^*  So,  generally,  mere  irregu- 
larities, resulting  in  no  harm  to  the  appellant,  do  not  warrant 
a  reversal.*^^  Mere  doubt  upon  the  whole  testimony  as  to  the 
correctness  of  a  decree  is  not  sufficient  ground  for  reversal.*^ 
A  judgment  which  is  right  upon  the  merits  should  not  be  re- 
versed by  reason  of  the  fact  that  the  court  gave  a  wrong  reason 
for  its  rendition."*  But  a  judgment  which  is  wrong  upon  any 
hypothesis  must  be  reversed.^**  And  where  a  cause  has  been 
submitted  to  a  jury  upon  two  distinct  theories,  one  of  which 
is  erroneous,  and  it  is  impossible  to  determine  upon  which 
theory  the  jury  acted,  the  judgment  must  be  reversed.*®*  So, 
a  judgment  based  upon  constructive  service  alone,  though  ren- 
dered after  jurisdiction  is  acquired,  may  nevertheless  be  re- 
versed for  error  if  rendered  before  the  legal  time  for  answer- 
ing expired.*^  So,  a  judgment  shown  by  the  record  to  be  void 
will  be  reversed  on  appeal,  though  neither  party  raises  the  ques- 
tion.*®* And  where  there  is  no  brief  on  file  by  the  respond- 
ent, and  the  case  is  not  orally  argued  in  his  brief,  the  judg- 
ment and  order  appealed  from  should  be  reversed.*®* 

iTSHaugen  v.  Railway  Co.,  8  S.  Dak.  394;  and  see  Krewson  v. 
Purdom,  16  Oreg.  580;  Hammond  v.  Bovee,  4  Col.  App.  269. 
174  Wilson  V.  Morris,  4  Col.  App.  242. 
176  Fugate  V.  Smith,  4  Col.  App.  201;  Buckey  v.  Phenicle,  4  id.  204. 

176  Perkins  v.  Marrs,  15  Col.  262. 

177  Putnam  v.  Lyon,  3  Col.  App.  144. 

178  Lindsay  v.  Lindsay,  1  Col.  App.  108. 

170  Groome  v.  Almstead,  101  Cal.  425;  Home  Ins.  Co.  v.  Railroad 
Co.,  19  Col.  46;  Bell  v.  Cunningham,  81  N.  Y.  83. 
ISO  Robeson  v.  Miller,  4  Col.  App.  313. 
181  King  V.  Post,  12  Col.  355. 
i82Seeley  v.  Taylor,  17  Col.  70. 

183  Miller  V.  Sunde,  1  N.  Dak.  1;  Robinson  v.  Navigation  Co.,  112 
N.  Y.  315;  and  see  Stewart  v.  Lohr,  1  Wash.  St  341;  i  5123,  a$U€; 
Pioneer  Land  Co.  v.  Maddux,  109  Cal.  633. 

184  Kelly  V.  Bradbury,  104  Cal.  237;  Davis  v.  Hart,  103  id.  530; 
Richter  v.  Fresno,  etc.,  Co.,  101  id.  582. 
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I  6124.  BeY«naly  eff^  of.  If  the  judgment  is  reversed^  the 
parties  are  remitted  to  their  original  rights,  and  may  proceed 
as  though  no  action  had  ever  been  brought ^^  The  reversal 
of  a  judgment  restores  any  advantage  which  may  have  been  de- 
rived from  its  rendition.*®*  Property  purchased  by  the  plain- 
tiff on  sale  under  judgment  reversed  must  be  restored;*^  but 
otherwise  as  to  a  stranger,  a  bona  fide  purchaser  without  no- 
tice.*^ The  assignee  of  a  judgment,  and  of  the  sherifPs  cer- 
tificate of  sale  thereunder,  stands  in  the  same  position  as  his 
assignor.*** 

i  6125.  When  Judgment  will  be  reversed  and  new  trial  ordered. 
A  new  trial  must  be  ordered  whenever  it  is  necessary  as  a  mat- 
ter of  right.**®  So  where  there  are  disputed  facts  to  be  de- 
cided;*** or  where  the  evidence  was  opposed  to  the  verdict;*** 
or  where  erroneous  instructions  have  been  given;***  but  not 
where  it  is  apparent  that  no  possible  state  of  proof  applicable 
to  the  issues  can  entitle  respondent  to  a  judgment**^  On  re- 
versing a  case,  the  appellate  court  may  in  its  discretion  award 
a  new  trial.***^  Where  nothing  appears  on  the  record,  either 
in  the  pleadings,  evidences,  or  judgment,  from  which  the  court 
can  ascertain  the  rights  of  the  parties,  and  where  it  is  highly 
probable  that  the  judgment  of  the  court  below  is  founded 
neither  upon  law  nor  equity,  the  case  may  be  remanded  for  new 
trial.***     On  review  of  error  on  the  trial,  in  the  process  of  ascer- 

185  Hunt  V.  Hoboken  Land  Co.,  1  HUt  161;  BUert  v.  Kelly,  4  B. 
D.  Smith,  12;  S.  C,  10  How.  Pr.  392.  See,  as  to  rights  of  appellant 
upon  reversal  of  judgment,  Hewitt  v.  Dean,  91  Cal.  617;  Cal.  Code 
Civ.  Pro.,  §  967. 

186  Reynolds  v.  Harris,  14  Oal.  667;  76  Am.  Dec.  459;  Estns  v. 
Baldwin,  9  How.  Pr.  80;  Sheridan  v.  Mann,  5  Id.  201. 

18T  Reynolds  v.  Harris,  14  Cal.  667;  76  Am.  Dec.  459. 

188  Id. 

189  Id. 

iw  Griffin  V.  Marquardt,  17  N.  Y.  28. 

101  Lick  V.  Dlaa,  37  Cal.  437;  Polhemus  v.  Carpenter,  42  Id.  375. 
iM  Maine  Boys  T.  Co.  v.  Boston  T.  Co.,  37  Cal.  40. 
losgianghter  v.  Fowler,  44  Cal.  195;  McCreery  v.  Everdlng,  Id. 

246;  see  ft       ,  ante. 
iM  Edmonston  v.  McLoud,  16  N.  Y.  543;  Marquat  v.  Marquat,  12 

id.  336. 

106  Griffin  V.  Marquardt,  17  N.  Y.  28;  Astor  v.  L'Amoreux,  8  Id. 
107;  Marquat  v.  Marquat,  12  id.  336;  Moffet  v.  Sackett,  18  Id.  522; 
Schenck  v.  Dart,  22  Id.  420;  see  f  4901,  ante. 

iM  Reed  V.  Jourdaln,  1  Cal.  101. 
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taining  the  facts^  the  proper  judgment  on  reversal  will  be  one 
ordering  li  new  trial.**^  Where  proper,  an  absolute  reversal 
may  be  ordered  as  to  some  and  a  new  trial  awarded  as  to  others 
of  the  appellants.^^  The  appellate  court  may  add  to  the 
judgment  of  reversal  that  the  cause  be  tried  de  novo,  or  that 
a  particular  issue  be  tried.*^  The  court  below  may  be  allowed 
to  enter  judgment  for  plaintiff  for  the  amount  of  the  verdict^ 
or  otherwise  to  retry  the  cause.**  An  order  for  a  new  trial 
is  not  "equivalent  to  a  new  action."**  Where  judgment  is 
reversed  and  a  new  trial  granted,  the  case  goes  back  for  trial 
on  all  the  issues  of  fact  raised  by  the  pleadings,***  the  parties 
having  the  same  right  which  they  originally  had.***  But  a  new 
trial  will  not  be  awarded  for  an  error  by  which  the  rights  of 
the  party  were  not  prejudiced,*^  nor  w*here  it  is  clearly  seen  that 
after  perhaps  a  protracted  litigation  the  result  must  be  the 
same.** 

i  6196.  D«f6etiT6  plMding.    Where  on  appeal  the  complaint 
is  so  radically  defective  as  not  to  authorize  the  judgment,  a  new 

ivt  Marquat  v.  Marquat  12  N.  Y.  336;  Astor  v.  L'Amoreux.  8  id. 
107;  Bdmonston  v.  McLoud,  16  Id.  643;  Grlffln  v.  Marquardt,  17  id. 
28;  Meyer  v.  City  ol  LoulsvUle,  26  Barb.  609;  Cobb  v.  Cornish,  16 
N.  Y.  602;  Irwin  v.  Lawrence,  1  Hilt  362;  Moffet  v.  Sackett.  18 
N.  Y.  622.  An  unqualified  reversal  of  a  Judgment  by  the  Supreme 
Court  has  the  effect  to  remand  the  cause  for  a  new  trial.  Falkner 
v«  Hendy,  107  Cal.  49.  Reversal  and  new  trial  where  the  verdict 
Is  against  evidence.  See  Helfrlch  v.  Railway  Co.,  7  Utah,  186. 
Under  Washington  Code,  §  450  (1881),  the  Supreme  Court  may  re- 
view and  reverse  on  appeal  any  Judgment  of  the  Superior  Court, 
although  no  motion  for  a  new  trial  was  made  In  such  court  John- 
son V.  Maxwell,  2  Wash.  St.  482.  Reversal  of  order  refusing  new 
trial.  See  United  States  v.  Brown,  6  Utah,  115;  §  4967,  anie.  Dis- 
missal of  action  on  reversal  of  Judgment  See  Bemhard  v.  Reeves, 
6  Wash.  St  424.  Remand  of  cause  on  reversal  for  c<MTection  of 
error.    Ohio  Creek  Coal  Co.  v.  Hinds,  16  Col.  178. 

i»s  Williams  V.  Christie,  4  Duer,  29. 

19»  Argenti  v.  San  Francisco,  30  Cal.  458. 

»o  Renlff  V.  The  Cynthia,  18  Cal.  669. 

901  United  States  v.  Hawkins,  1  Pet  125. 

909  Hidden  v.  Jordan,  28  Cal.  301. 

908  Stearns  v.  Agulrre,  7  Cal.  443;  Argenti  v.  San  Francisco,  30 
id.  458;  Phelan  v.  San  Francisco,  9  id.  15. 

904  KUbum  V.  Ritchie,  2  Cal.  148;  Tyler  v.  Green,  28  id.  406;  87 
Am.  Dec.  130;  Carpentler  v.  Gardiner,  29  Cal.  160. 

906Tohler  v.  Folsom,  1  Cni.  21.^:  Sunol  v.  Hepburn,  id.  285;  Smith 
V.  Compton,  6  id.  26;  f  5128,  ante. 
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trial  may  be  granted^  with  leave  to  plaintiff  to  amend.*^ 
Case  where  Supreme  Courts  after  reyersmg  judgment  by  de- 
fault, some  of  the  items  of  the  complaint  being  illegal^  re- 
manded the  cause,  with  liberty  to  the  defendant  to  set  up 
defense.**^ 

S  6127.  XlndingB.  Where  the  findings  of  the  court  are 
clearly  not  warranted  by  the  evidence,  a  new  trial  should  be 
granted.**  Where  the  testimony  is  all  one  way,  and  the  find- 
ing is  contrary  to  the  evidence,  a  new  trial  will  be  granted;^^ 
or  if  the  evidence  was  such  that  if  the  question  had  been  sub- 
mitted to  a  jury  the  court  would  set  aside  the  verdict  as  con- 
trary to  the  evidence.*^^  A  court  has  power  to  set  aside  the 
report  of  a  referee  and  grant  a  new  trial,  on  the  ground  that 
the  evidence  was  insufficient  to  justify  his  decision.^^ 

I  5188.  In  injunetlon.  In  a  case  of  injunction  and  damages, 
where  the  injunction,  but  not  the  damages,  was  allowed,  and 
both  parties  appeal,  the  one  from  the  injunction  and  the  other 
from  the  order  refusing  damages,  the  court  will  remand  the 
cause  for  trial  de  novo,  on  the  question  of  damages.^* 

S  6189.  Vefwly-dlflcoTerod  evidence.  Where  the  record  does 
not  contain  the  evidence  given  on  the  trial,  the  Supreme  Court 
wiU  not  hold  the  refusal  of  a  new  trial  on  account  of  newly- 
discovered  evidence  to  be  error,  as  it  can  not  know  how  far  the 
new  evidence  is  merely  cumulative.^* 

vs  Bteiilng  v.  Hanson,  1  Oal.  470. 

aw  People  v.  Hager,  19  Oal.  462. 

»s  Bolton  V.  Stewart,  29  Cal.  615;  see,  also,  Butts  v.  Golton,  6  Dak. 
306;  Bowman  v.  Ayers,  2  Idaho,  282;  Beamer  v.  Freeman,  84  Cal. 
6G4;  Oakland  Pav.  Go.  v.  Bagge,  79  id.  4S9. 

aooLyle  v.  Rollins,  25  Cal.  440. 

noMoOTe  v.  Murdock,  26  Cal.  514.  A  finding  of  the  lower  court 
will  not  be  reversed  on  appeal  unless  there  is  a  substantial  failure 
of  proof  to  support  it.  Washington,  etc.,  Plaster  Co.  v.  Johnson, 
10  Wash.  St  445;  and  see  Charles  v.  Yarlan,  4  CoL  App.  227.  If 
the  questions  presetted  for  review  are  only  those  of  fact,  and 
there  is  evidence  to  support  the  finding,  the  Judgment  will  not  be 
disturbed.  McKenzie  v.  Paint,  etc.,  Co.,  4  Col.  App.  166.  When 
failure  merely  to  make  findings  on  certain  issues  Is  not  ground  for 
reversal    Bee  Dedman  v.  Mofifitt,  89  Oal.  211. 

»i  Cappe  V.  BriSEolara,  19  Cal.  607. 

su  Jungerman  v.  Bovee,  19  Cal.  355. 

US  Cowden  v.  Wade,  28  Ind.  471;  and  see  f  4887,  atin. 
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I  5180.  State  of  excitemesit.  Where  it  ia  manifest  that  the 
verdict  was  given  under  a  state  of  great  excitement^  and  the 
court  below  had  refused  a  new  trial,  the  appellate  court  will 
reverse  the  judgment  and  order  a  new  trial.^^^ 

i  6131.  Uncertainty  of  law.  Where  j;he  merits  of  the  case 
were  not  investigated  in  the  lower  court,  by  reason  of  an  un- 
certainty as  to  the  proper  mode  of  proceeding  under  the  anoma- 
lous provisions  of  the  Practice  Act  in  regard  to  interventions, 
a  new  trial  was  granted.^*^ 

I  5182.  Wrong  construction.  Where  the  complaint,  evidence 
as  admitted,  the  verdict  and  judgment,  are  all  in  harmony,  but 
judgment  is  erroneous  from  a  wrong  construction  given  to  the 
description  of  land  in  a  deed  in  evidence,  the  Supreme  Court 
can  not  modify  the  judgment,  but  a  new  trial  will  be  granted.*** 

S  6133.  Deciaions  on  appeaL  A  decision  of  the  court  is  its 
judgment;  the  opinion  is  the  reasons  given  for  that  judgment. 
The  former,  being  entered  on  record  immediately,  can  only 
be  changed  upon  a  petition  for  rehearing  or  a  modification. 
The  latter  is  the  property  of  the  judges,  subject  to  their  revision, 
correction,  and  modification,  until  it  is  transcribed  on  the  rec- 
ord with  the  consent  of  the  writer,  when  it  ceases  to  be  the 
subject  of  change,  except  through  regular  proceedings  before 
the  court  by  petition.^''  The  Legislature  can  not  require  the 
Supreme  Court  to  give  the  reasons  of  its  decisions  in  writing. 
The  constitutional  duty  of  the  court  is  discharged  by  the  ren- 
dition of  its  decision.^® 

S  5134.  Rehearing.  When  judgment  has  been  pronounced 
in  the  appellate  court,  and  before  the  remittitur  has  been  sent, 
a  rehearing  may  be  granted.***  But  after  an  order  had  been 
made  granting  a  rehearing,  the  filing  of  the  remittitur  in  the 
court  below  did  not  take  away  the  jurisdiction  to  hear  the 

»4  People  V.  Acoeta,  10  Gal.  196. 
816  Speyer  v.  Ihmels,  21  Cal.  280;  81  Am.  Dec.  157. 
310  Hicks  V.  Coleman.  25  Cal.  122;  85  Am.  Dec.  106. 
317  Houston  V.  Williams,  13  Gal.  24;  73  Am.  Deo.  565. 

218  Id. 

319  Rule  20.  Cal.  Sup.  Ct;  Grogan  v.  Ruckle.  1  Cal,  188;  Ruse  y. 
Mut.  Life  Ins.  Co.,  24  N.  Y.  653:  Hojrt  v.  Thompson's  Bx'r,  19  id. 
207;  Dnrkee  v.  Garvey,  84  Cal.  690. 
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eatise.^'^  Where  the  judgment  was  rendered  by  the  Supreme 
Court  in  its  origmal  jurisdiction  on  an  application  in  mandamus, 
an  application  for  a  rehearing  will  not  be  entertained^  unless 
a  motion  for  a  new  trial  is  made^  as  in  cases  arising  in  the 
District  Courts.*** 

§  5185.  Motiim  to  amsnd.  A  motion  to  amend  the  judg- 
ment of  the  Supreme  Court  must  be  made  within  the  time 
allowed  for  filing  a  petition  for  rehearing.***  A  material  modi- 
fication should  not  be  made  on  such  a  motion;  rehearing  should 
be  first  granted.***  A  judgment  of  affirmance,  for  failure  of 
the  appellant  to  appear,  will  be  set  aside  on  a  rehearing,  where 
actual  notice  of  argument  was  not  given.*** 

f  5136.  Points.  On  a  rehearing,  a  party  will  not  be  per- 
mitted to  raise  any  point  which  was  not  urged  on  the  first 
argument.*** 

§  5187.  PraetlM  on  rahearing.  The  petition  filed  must  in- 
clude all  grounds  on  which  the  rehearing  is  claimed;  those  not 
included  are  deemed  waived.***  The  employment  of  new  coun- 
sel after  decision  rendered  is  no  ground  for  an  extension  of 
time  for  filing  a  petition  for  rehearing.**^  Where  respondent 
filed  a  petition  for  the  modification  of  a  final  judgment,  it  was 
held  to  be  a  petition  for  a  rehearing.*** 

2ao  Qrogan  v.  Ruckle,  1  Gal.  103. 

221  People  V.  CkxMi,  25  Oal.  635. 

222  Gray  v.  Palmer,  11  Gal.  341.  After  the  appellant  has  rested 
his  case  on  certain  points  of  the  record,  he  will  not  be  granted  a 
rehearing  upcMi  an  amended  record.  Lybarger  v.  State,  2  Wash. 
St.  552. 

228  dark  V.  Boyreau,  14  G!al.  684;  Argent!  v.  San  Franciscov  SO 
id.  458.  Modification  of  Judgment  and  rehearing  denied.  Winter 
V.  Fulstone,  20  Nev.  261. 

2M  Ligbtstone  v.  Lawrence,  2  Gal.  106. 

226  Grogan  y.  Ruckle,  1  Gal.  183;  see  Atherton  v.  Sup.  San  Mateo 
Co.,  48  id.  160;  Mount  y.  Mitchell,  82  N.  Y.  702;  Kellogg  v.  Gochran, 
87  OaJ.  10?'  People  v.  Northey,  77  id.  618;  San  Francisco  v.  Pacific 
Bank,  88  id.  23. 

226  Wilson  V.  Broder,  24  Glal.  190. 

227  Ferris  v.  Goover,  10  Gal.  589;  see,  also,  Hanson  v.  McGue,  43 
id.  178;  Bemal  v.  Wade,  46  id.  640. 

228  Gray  v.  Gray,  11  Gal.  341;  Rhea  v.  Surrbyne,  39  id.  581.  Under 
Washington  Gode  of  Procedure,  section  1439,  the  applicant  for  re- 
hearing is  not  entitled  to  argue  his  application  orally  before  the 
court    Thompson  v.  Lumber  Go.,  4  Wash.  St  600.     When  oral 
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I  6138.  Whon  it  will  be  granted.  When  no  copy  of  appellaafa 
briefs  was  served  upon  respondent,  and  the  court  decides  the 
case  against  him  without  any  brief  on  his  part,  a  rehearing 
will  be  granted  on  application.^^ 

§  5139.  Wlien  not  granted.  When  there  was  a  conflict  of 
evidence,  plaintiff  and  defendant  being  the  only  witnesses  in 
the  court  below  on  which  the  verdict  and  judgment  were  ren- 
dered, motion  for  rehearing  was  denied.*^  An  equal  division 
of  the  justices  of  the  Supreme  Court  upon  the  question  of  grant- 
ing a  rehearing  is  a  denial  thereof  .^^ 

argument  deemed  abandoQed  on  petition  for  rehearing.  Marshail 
SUver  Min.  Go.  v.  Klrtley,  12  Col.  410.  Petition  for  rehearing  is  a 
pleading  and  should  not  be  an  argument  Enright  v.  Grant,  5 
Utah,  400.  A  rehearing  will  not  be  granted  in  the  Supreme  Court 
of  Utah  unless  the  court  failed  to  consider  some  material  point  in 
the  case,  or  erred  in  its  conclusions,  or  some  material  matter  has 
been  discovered  which  was  unknown  when  the  case  was  argued. 
In  re  McKnlgl^t,  4  Utah,  237.  Petition  for  rehearing  under  South 
Dakota  practice.  See  Wright  v.  Sherman,  3  S.  Dak.  367.  Where 
the  remittitur  haa  been  sent  to  and  filed  in  the  court  ftDm  which  the 
appeal  was  taken,  without  fraud  or  mistake,  the  Supreme  Court 
has  no  jurisdiction  to  grant  a  rehearing.  Wallace  v.  Stutsman 
County,  6  Dak.  1.  A  petition  tor  a  rehearing  in  the  Supreme  Court 
ot  Oaiifomla  can  not  be  made  in  a  case  of  habeas  corp%u.  Ex  parte 
Robinson,  71  Cal.  608.  And  when  a  case  has  been  heard  and  de- 
cided by  the  Supreme  Court  in  department,  and  afterwards  by  the 
court  in  bank,  the  right  to  petition  for  a  rehearing  in  bank  will  not 
be  recognized.  Hegard  v.  Ins.  Co.,  72  CaJ.  536;  see  Durgin  v.  NeaU 
82  id.  595. 

22»  Patterson  v.  EHy,  19  Cal.  2a  The  power  of  the  Supreme  Cburt 
of  California  to  grant  rehearings  by  orders  of  the  court  entered  upon 
its  minutes,  without  the  written  signatures  of  five  Justices,  must 
be  affirmed  upon  the  principle  of  stare  decisis.  In  re  Jeeaup*  81  OaL 
408. 

280  Fisher  v.  Merwln^  25  How.  Pr.  281 

ai  Ayres  v.  Bensley,  32  Gal.  632. 


CHAPTEB  V. 

REMITTITUR. 

I  5140.  In  general.  The  cause  having  been  finally  disposed 
of  in  the  highest  court  in  the  state^  a  remittitur  is  sent  down 
instructing  the  court  below  as  to  the  nature  of  such  decision, 
and  judgment  is  entered  accordingly;  or  if  a  new  trial  is  or- 
dered, the  cause  again  takes  its  place  upon  the  Superior  Court 
calendar;  or  if  the  judgment  \&  ordered  modified,  an  order  is 
entered  in  the  court  below  showing  the  nature  of  the  modifi- 
cation, and  it  then  becomes  and  is  a  final  judgment.  Where 
the  appellate  court  reverses  the  judgment  of  the  court  below, 
and  directs  the  entry  of  a  final  judgment,  such  entry  of  judg- 
ment on  remittitur  can  be  made  in  vacation,  the  act  of  the  clerk 
in  entering  being  merely  ministerial.*  When  judgment  is  ren- 
dered upon  the  appeal,  it  must  be  certified  by  the  clerk  of  the 
Supreme  Court  to  the  clerk  with  whom  the  judgment^roU  is 
filed,  or  the  order  appealed  from  is  entered.  In  cases  of  ap- 
peal from  the  judgment^  the  clerk  with  whom  the  roll  is  filed 
must  attach  the  certificate  to  the  judgment-roll,  and  enter  a 
minute  of  the  judgment  of  the  Supreme  Court  on  the  docket 
against  the  original  entry.  In  cases  of  appeal  from  an  order, 
the  clerk  must  enter  at  length  in  the  records  of  the  court  the 
certificate  received,  and  minute  against  the  entry  of  the  order 
appealed  from  a  reference  to  the  certificate,  with  a  brief  state- 
ment that  such  order  has  been  affirmed,  reversed,  or  modified 
by  the  Supreme  Court  on  appeal.^  If  it  award  a  new  trial,  the 
clerk  will  place  the  cause  on  the  calendar.®  In  New  York, 
it  would  seem,  the  practice  is  different;  there  the  matter  should 
be  presented  to  the  court  on  motion,  and  a  suitable  order  ap- 
plied for.*    When  the  remittitur  haa  been  duly  and  regularly 

1  McMillan  v.  RJchardB.  12  Oal.  467;  Dale  v.  Roaevelt,  1  Wend.  25. 

2  Onl.  Code  Civ.  Pro..  %  958. 

8  Marysville  v.  Buchanan,  3  Cal.  212. 

4  <:!haiit8Tiqna  Co.  Bank  v.  White,  23  N.  Y.  347;  Seacord  v.  Morgan, 
17  How.  Pr.  394:  S.  O.,  4  Abb.  Pr.  (N.  S.)  249;  but  see  Judson  v. 
Gray,  17  How.  Pr.  289. 
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issued  from  the  Supreme  Court,  and  filed  in  the  court  below, 
the  Supreme  Court  loses  all  jurisdiction  over  the  case,*^  except 
in  cases  of  the  dismissal  of  an  appeal  obtained  by  fraud.*  A 
remittitur  issued  by  mistake  may  be  recalled;^  so  where  it  is 
improperly  issued  from  other  causes.^  But  a  motion,  there- 
fore, to  vacate  a  judgment  on  the  ground  that  it  was  not  ren- 
dered by  the  proper  members  of  the  court  can  not  be  entertained 
after  the  remittitur  has  been  filed  below.*  But  the  appellate 
court  does  not  lose  its  jurisdiction  while  the  order  of  dismissal 
is  retained  in  counsers  hands;^^  nor  until  it  is  filed  in  the  court 
below.^^  But  may  modify  it  while  in  transitu,^  Where  the 
remittitur  was  irregular,  by  default  taken  contrary  to  stipula- 
tion, the  court  recalled  the  papers.**  A  remittitur  is  proper 
whenever  any  order  is  made  which  finally  disposes  of  the  ap- 
peal, though  it  may  not  be  an  order  on  the  merits.** 

5  6141.  Amendment.  But  it  may  be  amended  by  motion  in 
the  court  above  in  respect  to  a  clear  inaccuracy,  as  of  miscal- 
culation, etc,;**^  or  proceedings  may  be  stayed  by  the  court  be- 
low on  suggestion  from  the  court  above,  but  not  otherwise;*' 
or  the  remittitur  might  be  vacated  by  the  appellate  court  if 
irregularly  entered,  or  entered  upon  false  aflBdavits.*^ 

6  Blanc  V.  Bowman,  22  Cal.  23;  Leese  v.  Clark,  20  id.  387;  Latson 
V.  Wallace,  9  How.  Pr.  334;  Legg  v.  Overbagh,  4  Wend.  188;  21  Am. 
Dec.  115;  Delaplaine  v.  Bergen,  7  HIU,  591;  Dresser  v.  Brooks,  2 
N.  Y.  559;  Martin  v.  Wilson,  1  id.  240;  Frazer  v.  Weston,  3  How. 
Pr.  235. 

«  Rowland  v.  Kreyenhageu,  24  Oal.  52;  see,  also.  Estate  of  Levin- 
son,  108  id.  450;  People  v.  McDermott,  97  id.  247;  De  Baker  v. 
GariUo,  52  id.  473;  Wallace  v.  Stutsman  Co.,  6  Dak.  1;  Herrllch  v. 
McDonald,  83  Gal.  505;  Fenton  v.  County,  4  Utali,  466. 

7  Vance  v.  Pena,  36  Cal.  328. 

«  Hanson  v.  McCiie,  43  Oal.  178;  Bemal  v.  Wade.  46  id.  640. 

9  Blanc  V.  Bowman,  22  Cal.  23. 

10  Thompson  v.  Blanchard,  2  N.  Y.  661. 

11  Burkle  v.  Luce,  1  N.  Y.  239. 

12  Hoeack  v.  Rogers,  7  Paige  Oh.  108. 

13  Qhamberlain  v.  Fitch,  2  Cow.  248;  Newton  v.  Harris,  8  Barb. 
306. 

14  Dresser  v.  Brooks,  2  N.  Y.  56»;  S.  C,  4  How.  Pr.  207. 

IB  Palmer  v.  Lawrence,  5  N.  Y,  455;  Oris  wold  v.  Haven,  26  How. 
Pr.  170. 

i«  Jarvis  V.  Shaw,  16  Abb.  Pr.  416;  Selden  v.  Vermllya,  3  Randf. 
683;  BogarduB  v.  Rosendale  Manf.  Oo.,  1  Duer,  592. 

17  Newton  v.  Harris,  8  Barb.  306. 


645  BEttiTTiTtrB*  §§  5142,  5143 

§  5142.  Costsw  On  a  total  affirmance  or  reversal,  the  costs 
follow  the  decision,  and  the  prevailing  party  is  entitled  to 
them.^*  But  when  a  new  trial  is  ordered,  or  the  judgment 
modified,  the  costs  of  appeal  are  in  the  discretion  of  the  court.  **^ 
The  words  **  with  costs  "  added  to  the  judgment,  and  annexing 
to  the  remittitur  a  copy  of  the  bill  of  costs,  are  a  sufficient 
awarding  of  costs.**  The  clerk  of  the  Superior  Court  may 
thereupon  issue  execution  for  costs  and  damages.*^  The  court 
has  power  of  awarding,  in  addition  to  the  costs  upon  affirm- 
ance, a  further  sum  for  damages  caused  by  the  delay.^  The 
remittitur  may  order  costs  of  appeal  to  abide  the  event  of  a  new 
trial.*  Defendants  below  and  appellants  here,  on  the  main 
question,  to-wit,  the  injunction,  required  to  pay  costs  in  this 
court  on  both  appeals.** 

§  6148.  Law  of  the  oa«e.  A  decision  of  the  Supreme  Court  in 
a  case  becomes  the  law  of  that  case  in  all  its  future  stages,^ 
whether  the  deciaion  be  erroneous  or  not.^  And  can  not  on 
a  second  appeal  be  altered  or  changed,  unless  the  conditions 
on  which  it  was  founded  are  so  changed  as  to  render  its  ac- 
complishment impracticable.^    Where  there  is  an  intervention 

IS  White  V.  Anthony,  23  N.  Y.  1©*. 

!•  Cal.  Code  Civ.  Pro.,  §  1027 ;  see  I  4888,  ante. 

20  Marysvllle  v.  Buchanan,  8  Cal.  212. 

21  Id.;  afflrmed  In  McMiHan  v.  Vlscher,  14  Gal.  232;  Ex  parte 
Burrin,  24  id.  360. 

22  CaJ.  Code  Civ.  Pro.,  §  957;  Dreyfuss  v.  Giles,  79  Cal.  409;  Lemoo 
V.  Rmker,  80  id.  600;  Whitby  v.  Rowell,  82  id.  635;  Ramsey  v.  Cattle 
Co.,  6  Mont  498;  Dold  v.  Robertson,  3  N.  Mex.  313;  Hawkins  v. 
Jones,  21  Oreg.  502.  Bight  of  appellee  to  damages  on  failure  of 
appeUant  to  file  transcript  Bbafer  v.  Second  Nat  Bank,  4  N.  Meiz. 
141;  compare  Lester  v.  Elwert,  26  Oreg.  102. 

28  Harsh  v.  Benson,  34  N.  Y.  368. 
2«  Jnngerman  v.  Bovee,  19  Cal.  355. 

25  Davidson  v.  Dallas,  15  Oal.  75;  Hnbbard  v.  Sullivan,  18  id.  508; 
Nieto  V.  Carpenter,  21  id.  466;  Table  Mt  TCin.  Co.  v.  Stranahan,  id. 
548;  Moore  v.  Mnrdock,  26  id.  524;  Lucas  v.  San  Francisco,  28  id. 
591;  Kile  v.  Tnbbs,  32  id.  382;  Argenti  v.  Sawyer,  id.  414;  see  1 4756, 

ante. 

26  Davidson  v.  Dallas,  15  Cal.  70;  Onnter  v.  Lalfan,  7  id.  588; 
Clary  v.  Hoagland,  6  id.  686. 

27  Bstate  of  Pacheco,  29  Cal.  294;  lAtchell  v.  Davis,  28  id.  381. 
To  same  effort,  consult  the  following  decisions:  Thompson  v. 
White,  76  Cal.  881;  Stanton  v.  French.  91  id.  274;  Bmeric  v.  Alva- 
rado,  90  id.  444;  Klanber  v.  Oar  Co.,  98  id.  105:  Mills  v.  Life  As- 
sociation, 105  id.  282;  Gould  v.  Adams,  106  id.  865;  Mahan  v.  Wood, 


§   5143  APPEALS.  G^^ 

in  ejectment^  and  judgment  for  the  plaintiff  against  both  de- 
fendant and  the  intervenor,  each  of  whom  take  a  separate  ap- 
peal from  the  judgment  and  order  denying  a  new  trial,  the 
affirmance  of  the  judgment  and  order  on  the  appeal  of  the  de- 
fendant does  not  preclude  the  Supreme  Court  from  afterwards 
reversing  both  on  the  appeal  by  the  intervenor,  and  ordering 
judgment  in  his  favor.^  And  such  decision  is  conclusive  on 
the  rights  of  the  parties,  and  is  not  subject  to  revision;^  and  is 
a  final  adjudication  from  which  the  court  can  not  depart,  nor 
the  parties  relieve  themselves.^  The  discussion  and  deter- 
mination of  other  points  not  tending  to  the  decision  of  the  point 
upon  which  the  appeal  .vaa  disposed  of  must  be  regarded  as 
dicta,  and  not  as  the  law  of  the  case."  The  doctrine  of  the  law 
of  the  case  applies  equally  to  actions  of  ejectment  as  to  other 
actions,  and  without  consideration  as  to  the  importance  of  the 
questions  involved.'^  Where  an  appeal  is  taken  from  an  order 
granting  a  preliminary  injunction,  and  the  order  is  reversed, 
the  opinion  of  the  court  will  not  apply  to  any  new  state  of  facts 
which  may  appear  on  the  record,  or  an  appeal  from  the  final 
judgment." 

106  Id.  12;  Benson  v.  Shotwell,  103  id.  163;  Krumdlck  v.  White.  107 
id.  37;  Israel  v.  Arthur,  18  Col.  158;  Palmer  v.  Murray.  8  Mont.  174;^ 
Kelley  v.  Cable  Co.,  id.  440;  Davenport  v.  Kleinschmidt,  id,  467;' 
Plymouth  County  Bank  v.  Gilman.  3  S.  Dak.  170;  Venard  v.  Green, 
4  Utah.  456;  Wilkes  v.  Davies.  8  Wash.  St,  112;  Powell  v.  RaUroad 
Oo..  14  Oreg.  22;  Thompson  v.  Hawley,  16  Id.  251;  Kane  v.  Rippey. 
22  id.  290.  But  this  rule  does  not  apply  to  points  not  made  or 
passed  upon  on  the  former  appeal,  nor  to  new  points  upon  the 
second  appeal,  nor  to  questions  of  fact.  People  v.  Hamilton,  103 
Cal.  488;  Mattingly  v.  Pennle,  105  id.  514;  Johnson  v.  Bailey,  17  Col. 
69;  Bloomfield  v.  Bachman.  14  Oreg.  181.  The  rule  of  the  law  of 
the  case  has  no  application  to  questions  of  fact,  and  nothing  said 
in  the  opinion  on  a  former  appeal  as  to  the  facta  can  bind  the  trial 
court  upon  a  second  trial  or  be  conclusive  upon  a  second  appeal. 
Heidt  V.  Minor,  113  Cal.  385:  BensoQ  v.  ShotweU,  103  Cal.  163; 
Oross  V.  Zellerbaoh,  63  id.  623,  and  cases  dted  above. 

28  Donner  v.  Palmer,  45  Cal.  180. 

29  Dewey  v.  Gray,  2  Cal.  374;  Soule  v.  Bitter.  20  id.  522;  Leese  v. 
Clark,  id.  387. 

80  Phelan  v.  San  Francisco.  20  Cal.  39;  Lucas  v.  San  Francisco, 
28  id.  591. 

81  Mulford  V.  Bstudillo,  32  Cal.  131;  Wixson  v.  Devlne,  80  Cal.  385; 
compare  Gwinn  v.  Hamilton,  75  id.  265;  San  Francisco  v.  Spring 
Valley  Water  Works.  53  id.  eO«. 

83  Leese  v.  Clark.  20  Cal.  387. 

as  Trinity  Co.  v.  McCammon,  25  Cal.  119. 
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i  6144.  ProoMdln^  BubMqueat.  If  the  Supreme  Court  di- 
rects the  judgment  of  the  court  below  to  be  modified,  the  court 
below  can  not  open  it  so  as  to  change  it  in  any  particular  than 
as  directed;^  nor  can  the  court  below  refuse  to  give  effect  to 
the  judgment  of  the  appellate  court^  So  also  in  case  of  re- 
yersal  by  Supreme  Court  of  the  United  States;  and  if  the 
mandate  is  filed  in  the  court  below  its  judgment  is  reversed, 
even  if  the  lower  court  denies  a  motion  to  make  its  judgment 
conform  to  that  of  the  United  States  Supreme  Court.**  The 
court  below  has  no  authority  to  prevent  the  immediate  execu- 
tion of  the  judgment  so  remitted."  Nor  has  the  lower  court 
the  power  to  modify  the  judgment  so  remitted.*® 

I  5145.  BMtitation.  When  the  judgment  or  order  is  reversed 
or  modified,  the  appellate  court  may  make  complete  restitu- 
tion of  all  properly  and  rights  lost  by  the  erroneous  judgment 
or  order,  so  far  as  the  restitution  is  consistent  with  protection 
.  of  a  purchaser  of  property  at  a  sale  ordered  by  the  judgment, 
or  had  under  process  issued  upon  the  judgment  on  the  appeal 
from  which  the  proceedings  were  not  stayed.*®  Where  final 
judgment  is  rendered  for  appellant,  the  court  shoidd  exercise 
the  power  of  restitution.*®  The  power  of  restitution  existing 
in  the  Supreme  Court  does  not  exclude  the  lower  courts  from 
exercising  the  same  power.**  This  does  not  cover  thji  case  of 
a  judgment  for  the  recovery  of  money.  It  applies  only  to  those 
cases  where  the  judgment  operates  upon  specific  property  in 

M  Meyer  v.  Kohn,  33  Cal.  484. 

M  McMillan  v.  Richards,  12  Cal.  467. 

M  Reynolds  v.  Hosmer,  45  Cal.  016. 

STMarysville  v.  Buchanan,  3  CaJ.  212;  McMillan  v.  Richards,  12 
Id.  467. 

ssArgentl  v.  San  Francisco,  80  Cal.  468;  Rogers  v.  Paterson,  4 
Paige  Ch.  409;  Griswold  v.  Havens,  16  Abb.  Pr.  413;  Quackenbush 
V.  Leonard,  10  Paige  Oh.  131;  McGregor  v.  Buell,  17  Abb.  Pr.  31; 
see,  also.  State  v.  Superior  Court,  7  Wash.  St  234;  compare  Spinning 
V.  Drake,  id.  1.  If  a  cause  has  been  reversed  upon  appeal  and 
sent  back  for  retrial,  the  failure  of  the  lower  court  to  comply  with 
the  directions  for  retrial  is  ground  of  errcHr.  Building  Assoc,  v. 
<31ark,  8  Wash.  St.  280. 

89  Cal.  Code  Civ.  Pro.,  I  957;  Polack  v.  Shafer,  46  Cal.  270;  Pico 
V.  Cuyas,  48  id.  639;  see,  also,  Raun  v.  Reynolds,  18  id.  276. 

40E8tus  V.  Baldwin,  9  How.  Pr.  80;  see  Britton  v.  Phillips,  24 
Id.  111. 

41  Reynolds  v.  Harris,  14  Cal.  667;  76  Am.  Dec.  409. 
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MoL  a.  manner  that  ita  title  i&  not  changed;  as  by  direduig  liie 
pMMiaion  of  laal  estate^  or  the  delivery  of  docTunente^  or  of 
particular  penonal  propoiy  in  the  handfl  of  the  defendant^  and 
the  like.^  A  motion  for  reBtitntion  should  be  made  before  the 
eatry  of  judgment,  of  which  it  then  becomes  a  part^ 

I  6140.  Stay  of  procMdings.  The  presiding  judge  of  the 
highest  court  in  a  State  haa  no  power  to  grant  a  stay  of  pro- 
ceedings on  a  judgment  rendered  in  that  court,  until  an  applica- 
tion can  be  made  to  some  justice  of  the  Supreme  Court  of  the 
United  States  to  issue  citation  on  a  writ  of  error.^ 

41  Farmer  t.  Rogers,  10  Gal.  336;  and  see  Hewttt  ▼.  Dean,  91  Id. 
617;  Water  Go.  t.  Drlnkbouse^  06  Id.  220;  School  District  t.  Super- 
yimm,  97  Id.  ^9. 

a  Kennedy  ▼.  O'Brien,  2  B.  D.  Smltb,  41;  Lott  v.  Sweaey,  29  Barb. 
87. 

44Greely  v.  Townsend,  26  Gal.  614.  Authority  of  trial  court  to 
stay  proceedings.  See  Rhodee  t.  Spencer,  68  Gal.  199.  Issue  of  writ 
of  supersedeas  ft>r  the  purpose  of  stasring  proceedings  In  the  Superior 
Oourt   Bee  Dulln  t.  Goal  Go.,  96  Gal.  304. 


CHAPTEB  VI. 

APPSALS  FBOM  SUPEBIOB  COUBT  TO  THE  SUPBEHB  OOUBT  IK 

PBOBATB  AND  OTHEB  PB0CEEDIN08. 

I  6147.  When,  mmj  h%  taken.  Appeals  may  also  be  tak^i  to 
the  Supreme  Court  from  the  Superior  Courts  in  the  following 
cafiea:  1.  From  a  final  judgment  in  an  action  of  forcible  entry 
uid  detainer;  in  an  action  to  prevent  or  abate  a  nuisance;  in  a 
proceeding  in  inaolvenfy;  and  in  any  special  casea  and  proceed- 
ings; and  in  cases  which  involve  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  fine,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  controversy, 
amounts  to  three  himdred  dollars;  2.  From  an  order  granting 
or  refusing  a  new  trial  in  the  cases  designated,  and  from  any 
special  order  made  after  final  judgment  in  such  cases.^ 

%>  614&  In  probnts  prooaadings.  An  appeal  may  be  taken  to 
the  Supreme  Court  from  a  judgment  or  order  of  the  Probate 
Court:  1.  Granting  or  refusing  or  revoking  letters  testamen- 
tary,  or  of  administration,  or  of  guardianship;  2.  Admitting  or 
refusing  to  admit  a  will  to  probate;  3.  Against  or  in  favor  of 
the  validity  of  a  will,  or  revoking  the  probate  thereof;  4.  Against 
or  in  favor  of  setting  apart  property,  or  making  an  allowance 
for  a  widow  or  child;  6.  Against  or  in  favor  of  directing  the 
partition,  sale,  or  conveyance  of  real  property;  6.  Settling  an 
account  of  an  executor  or  administrator  or  guardian;  7.  Befusing, 
allowing,  or  directing  the  distribution  or  partition  of  an  estate, 
or  any  part  thereof,  or  the  payment  of  a  debt,  claim,  legacy,  or 
distributive  share;  8.  Granting  or  overruling  a  motion  for  a  new 
trial;  9.  Confirming  or  refusing  to  confirm  a  report  of  an  ap- 
praiser setting  apart  the  homestead.'  But  an  order  of  tho 
Psdbate  Court,  setting  aside  a  judgment  of  that  court  refusing 
to  admit  a  will  to  probate,  is  not  appealable;'  nor  is  an  order 

1  OaL  Code  Glv.  Pro.,  I  966. 

Bid..  I  960. 

t  Peralta  v.  Castro,  16  Cal.  511. 
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refusing  to  quash  an  execution.*  When  an  executor  or  admin- 
istrator who  has  given  an  official  undertaking  appeals  from  a 
judgment  or  order  of  Probate  Court  made  in  the  estate  which 
he  represents,  his  official  undertaking  stands  in  the  place  of  an 
undertaking  on  appeal,  and  his  sureties  thereon  are  liable.* 

I  5149.  Contested  electtoxui.  The  Supreme  Court  has  jurisdic- 
tion on  appeal  in  contested  election  cases.® 

I  5150.  Orders  not  appealable.  No  appeal  lies  from  the  ap- 
pointment of  a  special  administrator;^  nor  from  an  order  setting 
aside  its  own  proceedings  had  by  the  Probate  Court  before  final 
order,  upon  application  of  the  surviving  wife  for  a  homestead.® 
But  an  order  dismissing  a  petition  to  have  an  administrator 
show  cause  why  an  allowed  claim  should,  not  be  paid  was  held 
to  be  appealable.^  Appeal  does  not  lie  from  an  order  refusing 
to  set  aside  an  order  of  sale.^^ 

I  5151.  Parties.  On  an  appeal  from  an  order  removing  a 
guardian  of  an  estate  and  appointing  another  guardian  in  his 
place,  taken  by  the  removed  guardian,  the  newly-appointed  guar- 
dian is  a  necessary  party.^^  Where  the  Probate  Court  settles 
the  basis  upon  which  an  account  shall  be  stated,  and  directs 

4  Blum  V.  Brownstone,  60  Gal.  293. 

6  Gal.  Gode  Olv.  Pro.,  |  970;  see  |  5025,  n.,  ante, 

«  Gal.  Gode  Giv.  Pro.,  §  1126;  Knowlee  v.  Yates,  31  OaL  82;  Day 
V.  Jones,  id.  261;  Webster  y.  Byrnes,  34  Id.  273;  Lord  v.  Dunster, 
79  Id.  477. 

7  Id.,  I  1413. 

s  Estate  of  Johnson  v.  Tyson,  46  Gal.  267;  see,  also,  Peralta  v. 
Castro,  16  id.  611. 

9  Bstate  of  McKlnley,  49  Gal.  152. 

10  Estate  of  Smith,  61  Gal.  663.  Under  Galifomia  practice,  appeals 
can  only  be  taken  from  such  Judgments  or  orders  in  probate  pro- 
ceedings as  are  mentioned  in  section  963,  Gode  of  Oivll  Procedure. 
In  re  Moore.  86  Gal.  68;  In  re  Wallterly,  94  id.  352;  and  see  In  re 
Smith,  98  id.  639;  Harper  v.  HUdreth,  99  id.  269;  Ex  parU  Orford. 
102  id.  667;  I  4944.  ante.  An  order  settling  the  account  of  an  exec- 
utor or  administrator  is  appealable.  Estate  of  Gouts,  87  Gal.  480; 
Estate  of  Rose,  80  id.  166.  So  of  an  order  made  in  a  proceeding 
for  the  settlement  of  the  estate  of  a  decedent,  authorizing  an  execu- 
tor to  mortgage  the  lands  of  the  estate.  Estate  of  McGonnell,  74 
Gal.  217.  So  of  an  order  of  the  Probate  Gourt  appointing  a  guardian 
of  a  minor.    Get  Young,  Guardianship  of,  90  Gal.  77. 

II  Guardianship,  etc.,  of  Medbury,  48  Gal.  83. 
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that  if  the  administrator  refuses  to  so  state  it  the  creditor  shall 
do  so^  the  error^  if  any^  of  ordering  the  creditors  to  state  the 
account  is  immaterial  on  appeal  by  the  administrator;^'  nor  can 
an  executor  maintain  an  appeal  from  an  order  of  distribution  on 
the  ground  that  the  distribution  is  not  made  in  proper  propor- 
tions^  as  he  has  no  interest  in  that  question.^' 

S  5158.  Tranacript  On  an  appeal  from  a  decree  of  a  Probate 
Court  on  a  final  accounting  and  settlement,  the  petition  and 
account  filed  with  a  view  to  the  final  settlement  are  a  part  of  the 
record  to  be  used  on  appeal.^^  The  statement  must  state  spe* 
cifically  the  particular  errors  or  grounds  upon  which  the  appel- 
lant intends  to  rely.^ 

IS  Estate  of  Miner,  46  Gal.  564. 

13  Estate  of  Wright,  40  Cal.  560. 

14  Estate  of  Isaacs,  30  Gal.  105. 
10  Estate  of  Boyd,  25  Gal.  511. 


CHAPTER  Vn. 

APPEALS    FBOM    JUSTICES'    COUBTS^  AND    OTHER    JUDICIAL    OB 
QUASI-JUDICIAL  S0UBCE8,  TO  SUPBBIOB  COURTS. 

§  5168.  Whea  liob  Any  party  dissatisfied  with  a.  judgment 
rendered  in  a  civil  action  in  a  police  or  justice's  court  may  appeal 
therefrom  to  the  Superior  Court^  Such  courts  have  sole  ap- 
pellate jurisdiction  in  such  cases^^  and  such  appeals  are  a  bar 
to  the  remedy  by  certiorari,'^  but  if  the  time  ior  appeal  has 
elapsed,  plaintiff  can  apply  to  the  Superior  Court  for  a  writ  ol 
certiorari,  and  thus  review  the  action  of  the  justice  in  rendering 
the  judgment,  so  far  as  questions  of  jurisdiction  are  conc^med.^ 

I  5154.  Appeal,  how  taken.  The  appeal  is  taken  by  filing  a 
notice  of  appeal  with  the  justice  or  judge,  and  serving  a  copy 
on  the  adverse  party.  The  notice  must  state  whether  the  appeal 
is  taken  from  the  whole  or  a  part  of  the  judgment,  and  if  from 
a  part,  what  part,  and  whether  the  appeal  is  taken  on  questions 
of  law  or  fact,  or  both.*^  But  an  appeal  is  not  effectual  for  any 
purpose  unless  an  undertaking  be  filed.^ 

iCal.  Code  Civ.  Pro.,  §  974. 

3  People  V.  Fowler,  9  Cal.  &5;  Denmark  v.  Llenlng,  10  Id.  93; 
Hunter  v.  Hoole,  17  Id.  418;  Comstock  v.  Clemens,  19  id.  77.  Under 
the  Constitution  and  prior  to  any  act  of  the  Jjegislature  relating 
to  appeals  from  Justices'  Courts,  the  Superior  Court  had  juris- 
diction of  such  appeals.  California,  etc.,  Co.  v.  Superior  Court, 
60  Cal.  305.  But  the  constitutional  provision  limits  the  exercise 
of  the  appeUate  Jurisdiction  of  the  Superior  Court  to  the  extent  and 
mode  which  the  T.<egi8lature  may  prescribe.  The  steps  prescribed 
by  statute  must  be  strictly  pursued.  Sherer  v.  Superior  Court,  94 
Cal.  354;  also.  Steel  v.  Rece,  13  Oreg.  428. 

a  Gray  v.  Schupp,  4  Cal.  185;  Coulter  v.  Stark,  7  id.  244;  Clary  v. 
Hoagland,  13  id.  173;  People  v.  Shepard,  28  id.  115. 

4  Comstock  V.  Clemens,  19  Cal.  77;  People  v.  Johnson,  30  id.  98. 
As  to  appeals  In  special  statutory  cases,  see  Burson  v.  Cowles, 
25  Cal.  535;  People  v.  Halloway,  26  Id.  651. 

5  Cal.  Code  Civ.  Pro.,   I  974. 

6  Id.,  I  978.  To  effectuate  an  appeal  from  the  Judgment  of  a 
Justice  of  the  peace,  there  must  bp  a  notice  of  appeal,  a  service  of 
it  on  the  adverse  party,  and  the  filing  of  it  and  of  an  undertaking 
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§  5155.  Co0t8.  One  of  the  conditions  upon  which  an  appeal- 
is  allowed  iiuiu  Justices'  Courts  is  the  payment  of  the  costs  of 
tl^e  action/  An  oHer  to  pay  costs  as  soon  as  the  papers  are 
made  out  is  not  a  sufficient  tender.^  The  justice  is  not  bound 
to  first  make  out  the  papers^  and  then  rely  on  his  fees  being 
paid;^  but  may  do  so  if  he  so  elect;^^  and  he  must  make  a  de- 
mand for  his  fees;^^  but  if  he  send  up  his  case  without  receiv- 
ing his  fees,  that  in  itself  is  not  a  ground  for  dismissing  the 
appeal. ^^  A  return  to  an  alternative  mandamus  to  compel  a  jus- 
tice to  send  up  papers  on  appeal  that  his  fees  had  not  been  paid 
or  tendered  ^^ prior  to  the  service  of  the  writ"  is  no  defense 
to  making  the  writ  peremptory,  as  they  may  have  been  paid 
since.^* 

I  5156.  DlamlBsal.  When  the  appeal  is  dismissed,  because 
of  a  failure  to  prosecute  or  for  want  of  jurisdiction,  costs  may 
be  adjudged  against  the  appellant.**  And  a  failure  to  produce 
in  the  Superior  Court  a  duly  certified  copy  of  the  justice's 
docket  is  a  failure  to  prosecute.**^  But  the  appeal  can  only  be 
dismissed  after  notice.**  The  Superior  Court  can  not  arbitrarily 
dismiss  the  appeal.*''  In  denying  a  motion  to  dismiss,  the  Su- 
preme Court  will  presume  that  the  Superior  Court  did  not  abuse 
its  discretion,  when  there  is  no  showing  to  the  contrary.*®  If 
the  undertaking  on  appeal  is  defective  in  lacking  one  of  the 
conditions  required  by  law,  it  is  error  to  dismiss  the  appeal  if 
the  appellant  offers  to  remedy  it  as  to  such  defect.*®    Where 

for  cc'Bts,  with  the  Justice,  and  all  of  these  acts  must  be  done  within 
the  time  prescribed  by  the  statute  for  taking  the  appeal.  Rudolph 
T.  Herman.  2  S.  Dak.  399;  approving  Goker  v.  Superior  Gourt, 
58  Oal.  177:  Edminster  v.  Rathbun,  3  S.  Dak.  129;  McKeen  v. 
Naughton,  88  Gal.  462. 

f  McDermott  v.  Douglass.  5  Cal.  89;  Oal.  Code  Olv.  Pro.,  I  977; 
Webster  v.  Hanna.  102  Cal.  177. 

8  People  V.  Harris,  9  Cal.  571. 

•  Id. 

10  Lick  v^  Madden,  25  Cal.  203. 

11  Id. 

12  Bray  v.  Redman,  6  Cal.  287. 
IS  People  V.  Harris,  9  Cal.  571. 

14  Blair  V.  Cummings,  39  Cal.  667. 

M  People  V.  Elkins.  40  Cal.  642. 

i«Id.;  Cal.  Code  Civ.  Pro.,  §  980. 

IT  Pabrettl  v.  Superior  Court,  77  Cal.  805. 

M  State  V.  Campbell,  5  Wash.  St.  617. 

ttKeehl  v.  Schaller,  6  Dak.  499. 
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the  appeal  is  erroneously  dismissed  for  a  supposed  insufficiency 
in  tne  undertaking  the  remedy  ot  tii©  appellant  is  by  certiorarv 
to  annul  the  order  of  dismissal^  before  proceeding  by  mandamus 
to  compel  the  hearing  of  the  appeal.^  An  appeal  taken  on 
questions  of  law  alone  can  not  be  dismissed  on  the  ground  that 
the  appeal  should  have  been  taken  on  questions  of  law  and  fact, 
if  the  statement  on  appeal  contains  the  evidence  upon  which 
the  question  of  law  involved  in  the  appeal  was  raised  and  ae- 
cided  in  the  Justice's  Court,  and  such  dissmissal  will  be  an- 
nidled  on  certiorari,^  But  an  order  dismissing  an  appeal  for 
failure  to  file  a  record  and  transcript  within  the  time  prescribed 
by  a  rule  of  the  Superior  Courts  can  not  be  annulled  on  cer- 
tiorari,^ An  order  of  the  Superior  Court  vacating  a  previous 
order  of  dismissal,  and  recalling  execution,  leaves  the  cause  un- 
determined and  pending  before  it,  as  it  was  when  the  appeal 
was  first  perfected,  nor  is  it  necessary  to  the  validity  of  such 
order  that  it  should  be  filed  in  the  Justice's  Court.^ 

I  5157.  JuriBdiction.  The  objection  that  a  Superior  Court 
has  no  jurisdiction  in  cases  of  appeal  to  it  from  a  lower  court, 
where  no  bond  is  given  as  required  by  statute,  should  be  made 
in  the  County  Court,  as  the  judge  thereof,  in  his  discretion,  on 
hearing  excuse,  might  allow  appellant  to  file  a  bond.^  So,  also^ 
the  allowance  of  an  amendment  to  the  complaint  is  in  the 
discretion  of  the  Superior  Court..*  The  Superior  Court  has 
jurisdiction  of  an  appeal  from  a  Justice's  Court,  in  an  action 
tried  by  jury,  although  when  the  appeal  was  taken  no  judg- 
ment had  been  entered  by  the  justice  in  conformity  with  the 
verdict.*  So,  generally,  the  Superior  Court  having  regularly 
acquired  jurisdiction  over  the  cause  by  the  appeal,  all  proper 
proceedings  in  the  cause  thereafter  are  as  fully  within  the  power 
of  that  court  as  if  the  cause  had  been  commenced  therein,  and 

20  Levy  v.  Superior  Court,  m  Cal.  292. 

21  Carlson  v.  Superior  Court,  70  Cal  628. 

22  McKay  v.  Superior  Court,  86  Cal.  431.  Dismissal  of  appeal  for 
failure  to  prosecute,  review.  See  Alexander  v.  Municipal  Ot.  of 
App.,  66  Cal.  387. 

23  Bullard  v.  McArdle,  96  CaL  355;  35  Am.  St  Rep.  176. 

24  Howard  v.  Harman,  5  Cal.  78;  OotUter  v.  Stark,  7  id.  2i4;  see* 
al»o.  Blair  v.  Hamilton.  32  id.  50. 

2BCanfield  v.  Batee,  13  Cal.  606. 

28  Montgomery  v.  Superior  Court,  68  OaL  407. 
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it  may  properly  dispose  of  the  defense  of  want  of  jurisdiction 
before  considering  the  merits  of  the  case  upon  the  appeal.^ 

I  6168.  New  triaL  When  the  appeal  is  on  questions  of  fact, 
or  on  questions  oi  both  law  and  tact,  no  statement  need  be 
made,  but  the  action  must  be  tried  anew  in  the  Superior  Court.^ 
In  case  of  a  judgment  by  defaidt  before  the  justice  no  appeal 
can  be  had  on  questions  of  fact,  and  there  can  be  no  new  trial 
on  appeal,  nor  can  questions  of  law  be  reviewed  unless  on  a 
statement.^  Superior  Court  may  grant  a  new  trial  of  a  case 
which  has  been  once  tried  before  it  on  appeal  from  Justice's 
Court;  and  thereupon  it  is  the  duty  of  the  county  judge  to  settle 
a  statement  duly  presented.^  On  an  appeal  from  a  Justice's 
Court,  taken  on  questions  of  law  and  fact,  the  Superior  Court 
has  no  authority  to  remand  the  cause  from  whence  it  came,  for 
trial  de  novo,  but  must  itself  proceed  with  the  trial,  and  in  case 
of  refusal  may  be  compelled  to  do  so  by  mandamus,^^  But  the 
Superior  Court  can  not  try  the  action  de  nozfo,  unless  a  trial  upon 
the  issues  of  fact  as  made  in  the  Justice's  Court  had  been  had 
in  that  tribunal.*^  The  Superior  Court  has  original  jurisdic- 
tion of  all  questions  pertaining  to  the  title  or  possession  of  real 
property,  and  having  jurisdiction  of  the  parties  upon  the  ap- 
peal from  the  Justice's  Court,  may  properly  try  an  issue  as  to 
the  possession  and  right  of  possession  of  land.^    Upon  appeal 

27  Holbrooke  etc.  v.  Superior  Court,  106  Cal.  589.  If  a  Justice  of 
the  peace  has  no  Jurisdiction  of  the  subject-matter  of  an  action 
brought  before  him,  the  Superior  Court  can  not  acquire  jurisdiction 
thereof  by  appeal  from  the  Justice.  State  v.  Superior  Court,  9 
Wash.  St.  369. 

28  Cal.  Code  Civ.  Pro.,  §  976. 

29  People  V.  El  Dorado  Co.  Ct,  10  Cal.  19;  Funkenstein  v.  Elgutter, 
11  id.  328:  and  see  Rickey  v.  Superior  Court,  59  id.  661.  Upon  an 
appeal  from  a  Judgment  by  default  in  a  Justice's  Court,  upon  ques- 
tions of  law  and  fact,  the  Superior  Court  must  entertain  and  decide 
the  appeal  as  upon  questions  of  law  alone.  Fabretti  v.  Superior 
Court,  77  Cal.  305. 

socummings  v.  Irwin,  40  Cal.  354;  and  see  White  v.  Superior 
Court,  72  id.  475;  Massman  v.  Superior  Court,  71  id.  582. 

M  Acker  v.  Superior  Court.,  68  Cal.  245;  and  see  Hart  v.  Carnall- 
Hopkins  Oo.,  103  id.  132;  Missoula,  etc.,  Co.  v.  Morgan,  13  Mont. 
394;  Forbes  v.  Inman,  23  Oreg.  68. 

«2  Myrick  v.  Superior  Court,  68  Cal.  98.  No  change  in  the  issues 
can  be  made.  Forbis  v.  Inman,  23  Oreg.  71;  Currie  v.  South.  Pac. 
Co.,  21  id.  566;  Waggy  v.  Scott,  29  id.  386. 

83  Hart  V.  Carnall-Hopkins  Co.,  103  Cal.  132;  see  Cereghino  v. 
District  Q:>urt,  8  Utah,  455. 
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from  a  judgment  in  a  Jufitice's  Court  setting  aaide  a  juolgsHieQt 
previously  rendered,  and  dismissing  tlie  actian,  the  jurisdiction 
of  the  Superior  Court  is  limited  to  a  review  of  the  judgment 
appealed  from,  and,  if  of  the  opinion  that  the  court  erred  in 
vacating  the  previous  judgment,  it  should  reverse  the  judgment 
appealed  from  and  order  a  new  trial.**  Petition  for  a  rehear- 
ing is  a  proceeding  unknown  to  the  law  or  to  the  practice  of  the 
Superior  Court.* 

I  5169.  StatMiMnt.  The  party  appealing,  on  questions  of 
law  alone,  shall  prepare  a  statement  on  appeal  within  ten  days 
from  the  rendition  of  judgment,  and  file  the  same  with  the 
justice.^  And  the  statement  must  contain  the  grounds  on 
which  appellant  intends  to  rely,  and  so  much  of  the  evidence  as 
may  be  necessary  to  explain  the  grounds,  and  no  more.*' 

S  5160.  Notice  of  appeal. 

Farm  No.  1164. 

[Title.] 
You  will  please  take  notice,  that  the  plaintiff  in  the  above- 
entitled  action  hereby  appeals  to  the  Superior  Court  of  the  city 

and  county  of ,  from  the  judgment  therein  made 

and  entered  in  the  said  Justice^s  Court  on  the day  of 

,  18. .,  in  favor  of  said  defendant,  and  against 

said  plaintiff,  and  from  the  whole  of  said  judgment.  Thia  ap- 
peal is  taken  on  questions  of  both  law  and  fact. 

[Date.  ]  [  Signature.] 

To  J.  P.,  justice  of  said  Juatice^s  Court,  and  G.  H.,  attorney 

for  defendant. 

M  S-herer  v.  Superior  Coiart,  94  Gal.  354. 

w  Fabrettl  v.  Superior  Court,  77  Oal.  305. 

MCal.  Code  Civ.  Pro.,  fi  975;  People  ex  rel  Jones  v.  County  Court 
of  El  Dorado.  10  Cal.  19;  and  see  McKay  v.  Superior  Court,  86  Id. 
431;  Hart  v.  C^amall-Hopkins  Co.,  103  id.  132.  Under  Oregon  prac- 
tice the  transcript  must  be  filed  In  the  Circuit  Court  on  or  Ijefore 
the  first  day  of  the  term  next  foUowing  the  allowance  of  the  ap- 
peal.   Carter  v.  Monwastes,  19  Greg.  538. 

87  Id.,  §  975;  People  ex  rel.  Jones  v.  County  Court  of  Bl 
Dorado,  10  Cal.  19;  People  v.  Freelon,  8  Id.  517.  See,  as  to 
settlement  of  statement,  Cal.  Code  Civ.  Pro.,  fi  975.  If  the  docket 
or  other  papers  properly  sent  up  by  the  Justice  show  the  alleged 
errors,  there  is  no  necessity  for  a  statement.  South.  Pac.  R.  R.  Co. 
V.  Superior  Court,  59  Cal.  471.  Duty  of  justice  to  transmit  papers 
on  appeal.  See  Cal.  Code  Olv.  Pro.,  §  977,  as  amended  by  act  of 
1897. 
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8  5161.  Filing  of  notice.  The  filing  of  notice  of  aj)peal  and 
undertaking  on  appeal^  in  a  Justice's  Court,  after  rendition  of 
the  verdict^  but  before  entry  of  judgment,  does  not  deprive  the 
Justice  of  authority  to  enter  up  judgment  on  the  verdict.^ 

8  6162.  Service  of  notice.  The  general  law  regulating  ap- 
peals, which  provides  tiiac  notice  may  be  served  on  the  party 
or  his  attorney,  must  govern  cases  arising  in  Justices'  Courts.** 
The  record  not  showing  that  notice  was  served,  appellant  may 
prove  by  his  affidavit  that  such  notice  was  in  fact  served.*® 

I  5162a.  Notice  of  appeal,  etc. —  continued.  The  filing  of  the 
undertaking  on  appeal,  and  the  filing  and  service  of  the  notice 
of  appeal  from  a  Justice's  Court,  may  be  made  at  any  time 
within  thirty  days  after  the  rendition  of  judgment.  The  time 
and  order  of  taking  the  requisite  jurisdictional  steps  within  that 
limit  is,  however,  immaterial.**  It  is  sufficient  if  the  notice  of 
appeal  be  signed  by  the  appellant  personally,  or  by  any  on©  he 
may  select  for  that  purpose.*^  And  it  may  be  served  on  the  ad- 
verse party  personally,  notwithstanding  he  was  represented  in 
the  Justice's  Court  by  an  attorney.**  Where  the  adverse  party  is 
a  corporation,  a  service  on  its  manager  is  sufficient  to  give  the 
Superior  Court  jurisdiction.**  The  sufficiency  of  the  notice  of 
appeal  must  appear  on  its  face,  and  the  question  whether  it  is 
sufficient  to  give  the  respondent  actual  knowledge  of  the  inten- 
tion of  the  appellant  to  appeal  can  not  be  gone  into.*"  A  notice 
sufficiently  describes  the  judgment  which  gives  the  name  of  the 
court  in  which  it  was  rendered,  the  names  of  the  parties,  and 
the  date  of  the  judgment.***  The  voluntary  appearance  of  the 
respondent  and  his  participation  without  objection  in  the  trial 
in  the  Superior  Court,  and  in  the  subsequent  preparation  of  a 

88  Fu^tt  V.  Cox,  2  Nev.  370. 

38  Welton  V.  Garlbardl,  6  Cal.  245. 

40  Mendioca  v.  Orr,  16  Cal.  368. 

"*!  Dutertre  v.  Superior  Court,  84  Cal.  535;  Hall  v.  Superior  Court, 
68  id.  24;  Brown  v.  Jessup,  19  Oreg.  288;  and  see  |  4098,  anie, 

42  Totton  V.  Superior  Court,  72  Oal.  37;  Rutiedge  v.  Superior  Court, 
67  id.  85. 

48  Pacific  Coast  Railway  Co.  v.  Superior  Court,  79  Oal.  108. 

44  Id. 

4«Neppach  v.  Jordan,  13  Oreg.  246. 

46  Id.;  Lewis  v.  Lewis,  4  Oreg.  209;  and  see,  as  to  sufflclency  of 
notice,  Starks  v.  StaiTord,  14  id.  317. 

Vol.  Ill  —  83 
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•tatement  for  a  new  trial,  is  a  waiver  of  any  insufficiency  in  the 
notice  of  appeal  or  in  the  proof  of  aervice  thereoiL^^ 

S  6108.  XXndtrtaking  on  appeal. 

Form  No.  1165. 

[TiTLB.] 

Ejiow  all  men  by  these  presents  that  we,  A.  B.,  principal,  and 
C.  D.  and  E.  F.,  sureties,  are  held  and  firmly  bound  unto  G.  H., 

in  the  Bum  of doUiurs,  lawful  money  of  the  United 

States  of  Am^ca,  to  be  paid  to  the  said  O.  H.  [his]  executors, 
administrators,  or  assigns^  for  which  payment,  well  and  truly  to 
be  made,  we  bind  ourselves,  our  and  each  of  our  heirs,  executors, 
and  administrators,  jointly  and  severally,  firmly  by  these 
presents. 

Signed  with  our  hands^  sealed,  and  dated  this day 

of ,18.. 

The  condition  of  the  above  undertaking  is  such,  that  whereas 
the  said  G.  H.  obtained  a  judgment  against  the  said  A.  B., 
before  J.  P.,  Esq.,  justice  of  the  peace  of  the town- 
ship, in  the  county  of ,  state  of , 

on  the day  of ,  18. .,  for 

dollars,  principal  sum,  and  for dollars,  costs;  and 

whereas  the  above-bounden  A.  B.  is  desirous  of  appealing  from 
the  decision  of  said  justice  to  the  Superior  Court  of  the  said 

county  of ,  and  a  stay  of  proceedings  is  claimed: 

Now,  if  the  above-bounden shall  well  and  truly 

pay,  or  cause  to  be  paid,  the  amount  of  the  said  judgment  and 
all  costs,  and  obey  any  order  the  said  Superior  Court  may  make 
therein,  if  the  said  appeal  be  withdrawn  or  dismissed,  or  pay 
the  amount  of  any  judgment  and  all  costs  that  may  be  recovered 
against  the  said  appellant  in  the  said  Superior  Court,  and  obey 
any  order  the  said  court  may  make  therein,  then  this  obligation 
to  be  null  and  void;  otherwise  to  remain  in  full  force  and 
virtue. 

[signatubbs  and  ssals.] 
[Affidavit  of  Qualification.] 

I  51M.  Amount.  Undertaking  must  be  in  the  sum  of  one 
hundred  dollars,  or  if  a  stay  of  proceedings  be  claimed,  in  a 
sum  equal  to  twice  the  amount  of  the  judgment,  including 
costs,  or  twice  the  value  of  the  property,  including  costs.** 

47  Matthews  v.  Superior  Ooart  70  Cal.  527. 

48  Gal.  CkMle  Olv.  Pro.,  |  978;  see  Ward  v.  Superior  Court  68  CaL 
519. 
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I  5165.  Approval  of  Justioo.  It  is  the  duty  of  the  justice  of 
the  peace^  when  an  appeal  bond  id  presented,  to  act  without  de- 
lay. If  he  receives  the  bond  without  objection,  it  will  be  too 
late  to  disapprove  it  the  next  day.^* 

§  5166.  Bond.  Where  objection  is  made  within  the  proper 
time,  for  want  of  an  undertaJcing  or  for  insufficiency  thereof,  it 
is  the  duty  of  the  presiding  judge  to  hear  the  excuse  of  the 
party  failing  to  produce  it,  and  if  sufficient,  to  allow  him  to  file 
a  bond,*^  or  he  may  be  allowed  to  amend.*^^  If  the  bond  be  void 
or  defective,  a  new  bond  may  be  filed  on  terms."* 

§  5167.  Justiilcation.  The  adverse  party  may  except  to  the 
sufficiency  of  the  sureties  within  five  days  after  the  filing  of  the 
undertaldng,  and  imless  they  or  other  sureties  justify  before 
the  justice  or  judge  before  whom  the  appeal  is  taken,  within  five 
days  thereafter,  upon  notice  to  the  adverse  party,  the  appeal 
must  be  regarded  as  if  no  undertaking  had  been  given.*"*  The 
mere  filing  of  an  exception  to  the  sufficiency  of  sureties  with 
the  justice  is  not  sufficient.*^  A  party  who  excepts  to  the  suffi- 
ciency of  sureties  may  waive  the  justification.*"* 

« People  V.  Harris,  9  Cal.  571. 

00  Howard  v.  Harman,  5  Gal.  78. 

Bi  Cunningham  v.  Hopkins,  8  Gal.  83. 

fi2  Babe  v.  Hamilton,  15  Gal.  31. 

69  Cal.  Code  Civ.  Pro.,  §  978;  and  see  McCracken  v.  Superior  Ooart» 
86  Gal.  74;  Moffat  v.  Green  wait,  90  id.  368w 

B4  Reynolds  v.  Go.  Ot  San  Joaquin  Co.,  47  Gal.  604. 

M  Blair  V.  Hamilton,  32  Gal.  49.  Undertaking  and  sufficiency  of.-- 
An  undertaking  such  as  the  statute  requires  is  prerequisite  to  the 
acquisition  of  Jurisdiction  by  the  Superior  Court  of  an  appeal  from 
a  Justice's  Court.  Levy  v.  Superior  Court,  66  Gal.  292;  McKeen  v. 
Naughton,  88  id.  462.  But  the  appellant  may  make  a  deposit  of 
money  in  lieu  of  an  undertaking.  Mullen  v.  Hunt,  67  Gal.  69.  The 
appellant  may  file  a  new  undertaking  in  lieu  of  one  insufflcfent  in 
form.  Gray  v.  Superior  Court,  61  Oal.  337;  and  see  Hosford  v. 
Logus,  13  Oneg.  130.  But  where  the  sufflcienoy  of  the  sureties  is 
excepted  to  the  i^ipeal  can  not  be  perfected  by  filing  a  new  under- 
taking without  notice  to  the  adverse  party.  Wood  v.  Superior 
Court,  67  Cal.  115.  Sufficiency  of  affidavit  of  surety  on  undertak- 
ing. See  Brown  v.  Jessup,  19  Oreg.  288;  Starks  v.  Staitord,  14  id. 
317.  An  undertaking  executed  by  two  sureties,  one  of  whom  was 
a  practicing  attorney  in  the  courts  of  the  state,  was  held  insuffi- 
cient. Towle  V.  Bradley.  2  S.  Dak.  472.  It  is  not  essential  that  the 
nnnellant  himself  should  sign  the  undertaking.  Drouilhat  t. 
Potfuer,  13  Oreg.  493. 
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I  6107a.  Appeals  from  Justice's  Court — South  Dakota 
procedure.  On  appeal  from  a  judgment  rendered  in  a  Justice^B 
Court)  the  notice  of  appeal  demanding  a  new  trial,  the  case  goes 
upon  the  trial  calendar  of  the  Circuit  Court  ^^  to  be  tried  anew/' 
subject,  80  far  as  the  trial  is  concerned,  to  the  provisions  of  the 
Code  of  Civil  Procedure.^  The  appeal  is  subject  to  be  dismissed 
for  failure  to  prosecute,  or  unnecessary  delay  in  bringing  it  to  a 
hearing,  but  a  motion  for  such  purpose  can  only  be  made  or 
heard  after  notice  to  the  appellant.'^''  The  appellate  court  must 
learn  the  status  of  the  case  from  the  transcript  and  papers  trans- 
mitted by  the  justice,  and  if  such  transcript  is  imperfect  or  in- 
sufficient, a  further  return  may  be  required  by  the  appellate 
court,  but  affidavits  of  parties  can  not  be  used  to  supply  what 
should  but  does  not  appear  in  the  justice^s  transcript.** 

§  5167b.  Jurisdiction  —  waiver.  By  appealing  from  a  judg- 
ment of  a  justice  of  the  peace  and  going  to  trial  upon  the  merits 
in  the  County  Court,  the  defendant  waives  the  objection  that 
the  justice  had  no  jurisdiction  over  his  person." 

M  Keehl  v.  ScaUer,  1  S.  Dak.  290;  Myers  v.  Mitch^l,  Id.  249. 

Mid. 

ssMouser  v.  Palmer,  2  S.  Dak.  466;  also,  Plymat  v.  Brush,  46 
Minn.  23. 

B9  Glatzel  V.  Blnschadler,  21  Ck>L  192;  and  see  BOu^ey  v.  Brigg8» 
16  Id.  143. 
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CHAPTER  1. 

EXECUTION. 


I  6168.  7orm  of  writ. 

Form  No,  1166. 

[Title.] 
The  people  of  the  State  of  California,  to  the  sheriff  of  the 

county  of ,  greeting: 

Whereas,  on  the day  of ,  18. .,  A.  B., 

plaintiff,  recovered  a  judgment  in  the  said  Superior  Court  of  ihe 

state  of ,  in  and  for  the county  of 

,  against  C.  D.  for  the  sum  of dol- 
lars damages,  with  interest  at  the  rate  of per  cent. 

per .,  till  paid,  together  with  costs  and  disburse- 
ments at  the  date  of  said  judgment,  and  accruing  costs,  amount- 
ing to  the  sum  of dollars,  lawful  money  of  the 

United  States,  as  appears  to  us  of  record. 

And  whereas,  the  judgment-roll  in  the  action  in  which  said 
judgment  was  entered  is  filed  in  the  clerk's  office  of  said  court, 

in  the  county  of   ,  and  the  said 

judgment  was  docketed  in  said  clerk's  oi&ce  in  the  said 

county,  on  the  day  and  year  first  above  written. 

And  the  sum  of dollars,  with  interest  thereon, 

is  now  (at  the  date  of  this  writ)  actually  due  on  said  judgment. 

Now  you,  the  said  sheriff,  are  hereby  required  to  make  the 
said  sums  due  on  the  said  judgment  for  damages,  with  intfrost 
as  aforesaid,  and  costs  and  accruing  costs,  to  satisfy  the  said 
judgment,  out  of  the  personal  property  of  said  debtor;  or,  if 
suflficient  personal  property  of  said  debtor  can  not  be  found, 
then  out  of  the  real  property  in  your  county  belonging  to  him, 
on  the  day  whereon  said  judgment  was  docketed  in  the  said 
city  and  county,  or  at  any  time  thereafter,  and  make  return  of 
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this  viit  within  sixty  days  alter  your  receipt  thereof,  with  what 
you  have  done  indorsed  hereon. 

Witness,  Hon ,  judge  of  the  said  Superior 

Court,  at  tlie  courthouse  in  the  county  ot  this 

day  of ,  18. . 

Attest  my  hand  and  the  seal  of  said  court,  the  day  and  year 
laat  above  written.  K.  L.,  Clerk. 

By  0.  P.,  Depuiy  Clerk.^ 
[Sbal  of  Coubt.] 

i  6168.  Ck>imtiMi.  No  execution  can  issue  upon  a  judgment 
rendered  against  a  county.^ 

S  6170.  Enforcement  of  Judgment.  The  court  has  no  power 
to  order  the  sheriflF  to  levy  upon  a  particular  piece  of  property, 
even  though  it  decide  that  such  property  is  not  exempt.*  But 
the  court  may  order  the  execution  of  a  writ  of  possession;*  or 
the  execution  of  an  order  of  sale  on  foreclosure.*  An  execution 
must  be  warranted  by  the  judgment.  If  it  exceed  the  judg- 
ment, it  has  no  validity;  therefore  to  authorize  an  arrest  on 
execution  for  fraud,  the  fraud  must  be  stated  in  the  judgment.* 
But  the  mere  fact  that  an  execution  directs  the  levy  of  more 
money  than  the  judgment  calls  for  does  not  render  the  execu- 
tion void,  but  only  voidable.'' 

S  6171.  Execution  for  defldency  on  sale.  Five  years  of  limita- 
tion, within  which  an  execution  for  an  unsatisfied  balance  on 
a  foreclosure  sale  may  be  taken  out,  runs  from  the  date  when 
the  balance  was  docketed.®  The  docketing  of  a  balance  remain- 
ing due  after  sale  of  mortgaged  property  is  not  an  entry  of  a 
new  judgment  for  such  balance.*^  Where  plaintiffs  obtained  a 
decree  in  a  foreclosure  suit  againpf  hns>»aTtd  and  wife,  the  mort- 
gage being  executed  by  them,  and  the  decree  beinsr  in  the  usual 
form  for  the  amount  due,  sale  of  the  premises,  application  of  the 

1  Ree  Cal.  Code  Civ.  Pro.,  »  682. 

a  When  a  Jiidfrment  Is  rendered  a^alnRt  a  county,  as  to  duty  of 
superviRors.    See  Emerlc  v.  Gilinan.  10  Cal.  404;  70  Am.  Dec.  742. 
8  Fraser  v.  Thrift,  50  Cal.  476;  see  Frlnk  v.  Roe,  70  id.  296. 

4  1.068^  V.  Clark,  29  Cal.  665. 

5  Societe  D'Baparjoies,  etc.  v.  McHenry,  49  Cal.  351. 
SDavlB  V.  Robinson,  10  Cal.  411. 

7  Hunt  V.  Loucks,  38  GaJ.  372;  99  Am.  Dec.  404;  see  Cal.  Oode  Oir. 
Pro.,  S  684. 
s  Bowers  V.  Crary,  30  Cal.  621. 
•  Id. 
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proceeds^  and  execution  agaiuui  the  property  of  the  husband  for 
any  deficiency^  and  after  the  entry  of  the  decree  the  husband 
died^  it  was  held  that  the  plaintiffs  were  entitled  to  an  order  of 
sale  upon  the  decree^  notwithstanding  the  death  of  the  husband^ 
but  not  to  execution  for  any  deficiency.*® 

%  5172.  Irregular  iflsuancAi  An  execution  not  issued  in  the 
name  of  the  people,  or  directed  to  the  sheriff,  is  amendable, 
and,  therefore,  not  Yoid  but  voidable,  and  a  sale  under  it  is 
valid.**  So  if  it  erroneously  state  the  date  of  the  judgment, 
the  sheriff  is  justified  in  enforcing  it.*^  The  improper  issuance 
of  a  second  execution  is  no  ground  for  equitable  interference. 
Such  irregularities  must  be  corrected  by  the  court  issuing  the 
vrit.^* 

%  5178.  Lenry,  «ffeet  of.  A  levy  under  an  execution,  upon 
suflScient  personal  property  to  satisfy  the  same,  is  a  satisfaction 
of  the  judgment,  sufficient  at  least  to  discharge  third  persons 
who  are  liable  collaterally  or  as  sureties  therefor;  and  the  release 
of  the  property  from  levy  thus  made,  without  consent  of  the^ 
parties  thus  liable,  can  not  revive  their  liability;"  otherwise 
if  the  court  orders  that  the  judgment  be  not  enforced;  there  the 
order  releases  the  levy  and  the  judgment  is  not  satisfied.**^  In 
Nevada  it  has  been  held  that  if  the  judgment  creditor  became 
the  purchaser  at  an  execution  sale,  and  refused  to  pay  the 
amount  of  his  bid  and  the  property  had  to  be  resold,  the  first 
sale  was  not  a  satisfaction.*® 

S  5174.  Levy,  how  made.  A  levy  on  personal  property,  capar 
ble  of  manual  delivery,  must  be  made  by  taking  the  property 
in  custody.*''    A  levy  may  be  good  as  against  the  defendant  in 

10  Cowell  V.  Buckelew,  14  Cal.  040. 

11  Hlbberd  v.  Smith,  50  Cal.  511;  see,  also,  Van  Cleave  v.  Bucker, 
79  id.  000;  Flint  v.  Phipps.  20  Oreg.  840;  23  Am.  St.  Rep.  124;  Jones 
V.  Dove,  7  Oreg.  467. 

13  Franklin  v.  Merida,  60  Cal.  289. 

IS  Gregory  v.  Ford,  14  Cal.  143.  As  to  relief  from  irregular  issu- 
ance and  from  void  execution,  consult  Ryan  v.  Daly,  6  Cal.  239; 
Solomon  v.  Maguire,  29  id.  227;  Domec  v.  Steams,  80  id.  114;  Town 
of  Hayward  v.  Pimental,  107  id.  386. 

14  People  V.  Cblsbolm,  8  Cal.  30;  Mulford  v.  E8tudiUo,^23  id.  M; 
see  Wright  v.  Young,  6  Oreg.  87. 

15  Mnlford  v.  Estudillo^  32  Cal.  131;  see,  also.  Barber  y.  Reynolds, 
44  id.  619. 

16  Sweeney  v.  Hawthorne,  6  Nev.  130. 

IT  Dntertre  v.  Driard,  7  Cal.  549;  Powell  v.  McKechnie,  3  Dak.  319. 
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the  writ,  and  not  good  a^  to  third  personfi.^^  As  to  third  pe]> 
Bons,  there  can  be  no  levy  when  the  officer  does  not  know  the 
subject  of  the  levy;  aa  where  he  atanda  at  the  door  of  a  store 
which  is  locked,  and  keeps  others  out.  The  levy  dates  from  the 
time  he  geta  into  the  store  and  takes  possesaion.^^  Where 
judgment  debtor  owns  only  an  interest  in  a  small,  well-defined 
portion  of  a  large  tract,  a  levy  upon  his  interest  in  the  large 
tract  is,  at  least,  extremely  irregular.^ 

8  5176.  Betum,  aaMndmeat  of.  Courts  should  exercise 
doea  not  depend  in  any  respect  for  his  title  upon  the  return  of 
the  aherifl.  He  is  only  bound  to  see  that  there  is  a  judgment 
which  ia  not  void,  and  an  execution  which  is  regular  upon  its- 
face,  and  the  acta  of  the  officer  may  be  presumed  to  be  regular,** 
the  atatute  being  directory  ao  far  as  it  deals  with  the  manner  in. 
which  the  officer  is  required  to  execute  the  writ.^  Moneys  col- 
lected on  execution  are  usually  paid  over  by  the  officer  before 
the  return  of  the  writ,  and  the  fact  of  such  payment  constitutes 
a  part  of  the  return,  and  if  paid,  the  amount  collected  and  paid 
over  can  not  be  the  measure  of  damages  for  a  subsequent  fail- 
ure to  return  the  writ,  where  the  gravamen  of  the  action  is  the 
failure  to  return  an  execution  within  the  prescribed  time.* 

S  6176.  B«itTim,  amendment  of.  Courts  should  exercise 
great  liberality  in  allowing  sheriffs  to  amend  their  returns,  so- 
as  to  make  them  conform  to  the  true  state  of  facts,  and  to  cor- 
rect errors  and  mistakes;^  but  it  can  not  be  amended  so  as  to 
postpone  the  rights  of  creditors  attaching  subsequently  but  be- 
fore the  correction.*  The  time  in  which  a  sheriff  makes  return 
to  an  execution  does  not  affect  the  validity  of  the  execution  or 
of  a  sale  under  it  * 

iSTaftB  V.  Manlove,  14  Cal.  47;  7S  Am.  Dec.  610. 

18  Herron  v.  Huirhes,  25  Gal.  563;  see,  as  to  levy,  Smith  ▼.  Ran- 
dall, 6  Id.  47;  65  Am.  Dec.  475.  Duty  of  sheriff  where  the  money  is 
in  custody  of  a  corporation.    Howe  v.  White,  40  Gal.  656. 

ao  Logan  v.  Hale.  42  Cal.  646. 

21  Blood  V.  Light,  38  Cal.  653. 

22  Id.  654;  99  Am.  Deo.  441. 

28  Hoag  V.  Warden.  37  Cal.  523. 

24Gavitt  V.  Doub,  23  Cal.  78. 

25Newhafl  v.  Provost,  6  Cal.  87;  Webster  v.  Haworth,  8  id.  26. 
The  court  can  annul  a  return  which  shows  that  the  sheriff  has  ap- 
plied one  execution  in  payrneTit  of  another  in  his  hands.  McGregor 
▼.  Wells,  etc..  Co..  1   Mont.  142. 

26  Low  V.  Adams,  6  Cal.  277. 
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f  5177.  Betnm  ooaoliudTe.  A  sheriff^B  return  is  not  travers- 
able, and  a  court  will  noi  permit  it  to  be  attacked  collaterally, 
even  if  the  officer  is  shown  to  have  been  guilty  of  fraud  and 
collusion;^  for  the  presumptions  are  in  favor  of  the  regularity 
of  the  acts  of  the  officers.^  Courts  can  not  know  an  under- 
officer,  and  the  act  and  return  of  a  deputy  sheriff  is  a  nullity, 
tmless  done  in  the  name  and  by  the  authority  of  his  principal.^ 

8  5178.  Stay  of  execution.  A  judge  at  chambers  has  au- 
thority to  order  a  suspension  of  proceedings  under  an  execution 
until  a  motion  before  the  court  to  recall  or  quash  it  can  be 
heard.**  If  a  judgment  upon  which  an  execution  issues,  and 
the  execution  itself,  are  void  upon  their  face,  the  court  has  power, 
on  motion,  to  afford  relief,  and  can  arrest  the  process.®^ 

S  5179.  When  ezecntion  may  issue.  The  party  in  whose 
favor  judgment  is  given  may,  at  any  time  within  five  years  after 
the  entry  thereof,  have  a  wrt  of  execution  issued  for  its  en- 
forcement.^ The  statute  does  not  require  the  docketing  of  the 
judgment  to  precede  either  the  issuing  or  service  of  an  execu- 
tion.^ As  soon  as  the  judgment  is  entered  an  execution  may 
issue,  whether  the  judgment-roll  has  been  made  up  or  not.** 
Every  process  which  may  be  required  to  completely  enforce  a 
judgment  must  be  taken  within  five  years  after  its  entry.®*  It 
applies  as  well  to  justices'  judgments;^  and  to  judgments  of 

27  Egery  v.  Buchanan,  6  Cal.  56;  compare  Snyder  v.  Clark,  100  id 
414;  Raker  v.  Bucher,  id.  214. 

28  Bitter  v.  SoanneU,  11  Cal.  24a 

20  Joyce  V.  Joyce,  5  Cal.  449;  Bowley  v.  Howard,  23  id.  401. 

80  Sanchez  v.  Carriaga.  31  Cal.  170.  Undertaking  to  stay  execu- 
tion. See  McMillan  v.  Hay  ward,  84  Cal.  85:  Frevert  v.  Swift.  19 
Nev.  400.  When  a  Judgment  may  be  stayed  by  appeal.  See  Cal. 
Code  Civ.  Pro.,  §  943,  as  amended  by  act  of  March  3.  1<«)7 

81  Sanchez  v.  Carriaga,  31  Cal.  170;  see,  also,  Mok.  Hill,  etc.,  Co. 
▼.  Woodbury,  10  Id.  ISf^;  Isaac  v.  Swift,  id.  71;  70  Am.  Dec.  G98; 
Farmer  y.  Rogers.  10  Cal.  335;  Logan  v.  HiUegass,  16  id.  200;  Ma- 
toon  V.  Eder,  6  id.  60. 

82  Cal.  Code  Civ.  Pro.,  f  081;  N.  Y.  Code,  S  1375. 
88  HastingB  V.  Cunningham,  39  Cal.  137. 

84  Sharp  ▼•  Lumley,  34  Cal.  611. 

88  Bowers  v.  Crary.  30  Cal.  621;  see,  also,  Rowe  v.  Blake,  99  id. 
171;  McMann  v.  Superior  Ct,  74  id.  106;  Borland  v.  Smith.  93  Id.  120; 
Bnell  V.  BueU,  92  id.  3ft3;  Borland  v.  Hanson,  81  Id.  202;  Cortez  v. 
Superior  Ct,  86  Id.  274;  Los  Angeles  Oo.  Bank  v.  Raynor.  61  id.  145. 

86  White  V.  Clark,  8  Cal.  513. 
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foreclosure  of  mortgage  equaQy  with  personal  judgments;*^  or 
for  an  unsatisfied  balance  on  foreclosure.^  The  period  during 
which  an  execution  has  been  stayed  by  aa  order  of  court  is  not 
to  be  excluded  from  the  five  years  after  the  lapse  of  which  an 
order  of  court  was  necessary  to  obtain  an  execution.** 

i  6180.  Who  may  iMua.  The  clerk  can  also  issue  execution 
for  damages  and  costs.'*^  So  where  a  case  is  remitted  from  the 
Supreme  Court  to  a  District  Court,  the  clerk  of  the  latter  may 
issue  an  execution  for  the  costs  accrued  thereon,  without  the  or- 
der of  the  District  Court;  nor  can  the  District  Court  prevent 
the  immediate  execution  of  the  judgment.^^ 

8  6181.  Writ,  how  ezeeuted.  The  statute  is  directory,  so  far 
as  it  deals  with  the  manner  in  which  the  officer  is  required  to 
execute  the  writ;*^  and  hence,  although  the  failure  to  comply 
with  its  provisions  may  be  sufficient  cause  to  set  the  sale  aside, 
upon  the  application  of  tiie  parties  to  the  writ,  yet  it  does  not 
render  the  sale  void.*" 

87  stout  v.'Macy,  22  Oal.  647. 

«8  Bowers  v.  Orary,  30  Oal.  621. 

M  Solomon  v.  Ma^ulre,  29  Gal.  227.  Suspension  of  the  running  of 
the  statute.  See  Dorland  v.  Hanson,  81  Oal.  202;  BueU  v.  Buell,  92 
Id.  393.  Leave  to  Issue  execution.  See  Pursel  v.  Deal,  16  Oreg.  295; 
Northern,  etc.,  K.  R.  Co.  v.  Bender,  13  Mont.  432;  Eddy  v.  Goldwell, 
23  Oreg.  163;  37  Am.  St  Bep.  672.  Issue  of  execution  after  death  of 
Judgment  debtor.  See  Barrett  v.  Furnish,  21  Oreg.  17;  Bower  v. 
HoUaday,  18  id.  491;  Weaver  v.  Plekard,  7  Utah,  296.  Execution 
can  not  issile  pending  an  appeal.    McCoy  v.  Wilson,  8  Col.  335. 

40  McMillan  v.  Vischer,  14  Cal.  232.  The  issuing  of  an  execution  is 
not  such  an  act  as  requires  the  direct  agency  of  the  attorney  in  the 
case,  but  may  be  ordered  by  the  plaintiff  himself.  Jones  v.  Spears, 
56  Cal.  163.  EiXecutlon  may  be  directed  to  the  sherifF  or  to  any 
constable  in  the  county.  Ross  v.  Wellman,  102  Cal.  1.  It  should 
issue  to  the  officer  who  has  seized  goods  under  a  writ  of  attach- 
ment. Pecotte  V.  Oliver,  2  Idaho,  230.  The  fact  that  the  execution 
was  directed  to  a  constable,  and  the  return  thereof  shows  that  it 
was  received  and  executed  by  the  sheriff,  is  at  the  most  an  irregu- 
larity, and  does  not  render  the  service  void.  Boss  v.  Wellman,  102 
Oal,  1. 

41  City  of  Marysville  v.  Buchanan,  3  Oal.  213.  See,  as  to  Issuance 
In  another  county.  People  v.  Doe,  31  Cal.  220. 

42  Smith  V.  Randall,  6  CaL  50;  65  Am.  Dec.  475;  Webber  v.  Cox, 
6  Mont.  110;  Hayden  v.  Dunlap,  3  Bibb,  216. 

4S  San  Francisco  v.  Plxley,  21  Oal.  59:  Blood  v.  Light  38  id.  649; 
99  Am.  Dec.  441;  see  Cal.  Code  Civ.  Pro.,  8  691. 
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S  5182.  Xzemption  from  exocution  a  personal  right.  The  ex- 
emption of  property  from  sale  oa  execution  is  a  personal  right, 
which  the  debtor  may  waive  or  claim  at  his  election.** 

f  6183.  Household  furniture.  The  fact  that  the  number  of 
beds  claimed  —  aLx  in  all  —  is  greater  than  is  required  for  the 
immediate  and  constant  oise  of  the  family  is  no  objection.  Such 
a  conatruction  of  tiie  statute  would  be  too  narrow.** 

S  6184.  Idfe  insurance  policy.  The  party  claiming  that  a 
life  insurance  policy,  under  the  statute  of  this  state,,  is  exempt 
from  execution,  must  show  that  the  policy  waa  issued  by  a  com- 
pany incorporated  under  the  laws  of  this  state,  and  that  the 
benefits  which  he  expects  to  derive  from  the  policy  are  such  as 
might  have  been  secured  by  the  payment  of  an  annual  premium 
not  exceeding  five  hundred  dollars.**  And  an  endowment  policy 
is  an  insurance  on  life,  within  the  sense  of  the  statute.  Under 
the  California  Code  of  Civil  Procedure,  section  690,  subdivision 
10,  as  amended  in  1877-8,  the  exemption  applies  to  policies  in 
all  life  insurance  companies,  whether  incorporated  under  the 
laws  of  this  state  or  not,  if  the  annual  premiums  do  not  exceed 
five  hundred  dollars. 

8  5186.  Teams,  teamsters,  etc.  A  teamster  in  the  sense  of  the 
statute. is  one  engaged  in  the  business  of  teaming  or  hauling 
freight  for  other  persons  for  a  consideration,  by  which  he  habit- 
ually supports  himself  and  family,  if  he  has  one.  While  he 
need  not  drive  his  team  in  person,  he  must  be  personally  en- 
gaged in  the  business,  and  for  the  purpose  of  maJcing  a  living. 
One  who  occupies  his  time  in  some  other  business  or  calling,  and 
purchases  a  team  and  also  carries  on  the  business  of  teaming 
by  the  employment  of  others,  is  not  a  teamster  in  the  sense  of 
the  statute.*^  The  horses,  etc.,  exempt  to  a  farmer  do  not  in- 
clude a  stallion  kept  for  the  service  of  mares.*®    But  a  wagon 

44  Borland  v.  O'Neal,  22  Cal.  504;  Stanton  v.  French,  SS  id.  194. 
As  to  what  property  is  exempt  from  execution,  see  Oal.  Codie  Civ. 
Pro.,  S  690,  as  amended  by  act  of  March  27,  1897;  and  also  as  to 
exemptioQ  of  homestead.  Cal.  Code  Civ.  Pro.,  i  1240. 

4B  Haswell  v.  Parsons,  15  Cal.  266;  76  Am.  Dec.  480.  As  to  when 
exemption  may  be  claimed.  Id.;  see  Cal.  Code  Civ.  Pro.,  i  690» 
f^nbd.  2. 

4«  Brlggs  V.  McCulIongh,  36  Cal.  542. 

47  Bmsie  v.  Griffith,  34  Cbl.  306. 

48  Robert  V.  Adams,  38  Cal.  383;  99  Am.  Dec.  418. 
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and  horses  which  are  exemptaxe  none  the  less  so  becanae  the 
debtor  owns  an  undivided  interest  in  common  with  a  stranger."** 

%  5186.  Froperty  in  third  person  —  estate  in  land.  The  piu^ 
chaser  of  real  estate  at  execution  sale^  both  before  and  after  the 
period  for  redemption  expires^  has  an  estate  in  the  land  pur- 
chased^ which  may  be  levied  on  and  sold  on  an  execution  running 
against  his  property.^ 

f  5187.  Joint  property.  Where  the  execution  debtor  owns 
property  jointly  with  another,  a  sheriff,  who  has  such  execution^ 
has  the  right  to  levy  on  such  property,  and  take  it  into  posses- 
sion for  the  purpose  of  subjecting  it  to  sale.'^^ 

S  5188.  Liability  of  sheriff.  Where  a  sheriff  or  constable 
seizes  the  property  of  one  man  under  an  execution  against  an- 
other, he  is  a  trespasser,  and  liable  on  his  official  bond.** 

f  6189.  Money  in  bank.  Where  negotiable  certificates  of  de- 
posit have  been  issued  to  the  depositor,  there  is  nothing  left  in 
the  possession  of  the  bankers  belonging  to  the  depositor  upon 
which  an  attachment  issued  against  his  property  can  fasten.** 

i  5100.  Pledgee.  While  the  interest  of  the  pledgor  may  be 
reached  under  an  execution,  it  can  only  be  done  by  serving  a 
garnishment  on  the  pledgee,  and  not  by  a  seizure  of  the  pledge.** 

f  5101.  Property  in  custody  of  the  law.  Property  in  the  cus- 
tody of  the  law  is  not  liable  to  seizure  without  an  order  from 
the  court  having  charge  thereof."    A  sheriff  can  not  levy  upon 

«  Servant!  v.  Lusk,  43  Cal.  238. 

80  Page  V.  Rogers,  31  Oal.  293.  See,  as  to  levy  on  pre-emption 
claim,  Kenyon  v.  Qulnn,  41  Cal.  325. 

M  Waldman  v.  Broder,  10  Cal.  378;  see  Veach  v.  Adams,  51  Id.  009. 
As  to  property  not  seKregated.  see  Adams  v.  Oorham.  6  Cal.  68: 
see,  also,  Bemal  v.  Hovlous.  17  Id.  542;  79  Am.  Dec.  147;  Jones  v. 
Thompson,  12  Cal.  196.  Cases  where  title  to  property  was  held  to 
l>e  In  third  person  by  assignment  and  otherwise.  See  Swanston  v. 
Sublette,  1  OaJ.  123;  Bryan  v.  Sharp.  4  Id.  351;  Bldrldge  v.  See  Yup 
Co.,  17  Id.  44;  Peterle  v.  Bugbey,  24  id.  423. 

MVan  Pelt  v.  Littler,  14  OW.  194;  30  Id.  190;  Markley  v.  Rand, 
12  Id.  275. 

58  McMillan  v.  Richards,  9  Cal.  365;  70  Am.  Dec.  665. 

MTreadweU  v.  Davis,  34  Cal.  691;  see  Williams  v.  Yanick,  11 
Greg.  337. 

M  County  of  Yuba  v.  Adams,  7  Cal.  35. 
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money  in  his  own  hands  belonging  to  the  judgment  debtor^ 
when  he  has  received  the  money  on  an  execution  in  favor  of 
this  debtor.'^  But,  it  seems,  funds  in  the  hands  of  a  receiver, 
in  a  suit  for  dissolution,  are  subject  to  attachment  at  any  time 
before  a  final  decree  of  dissolution  and  distribution.*^^ 

S  5192.  Property  which  may  and  may  not  be  levied  on  — 
choeee  in  action.  Things  in  action  are  such  property  as  may 
be  levied  upon  on  execution.** 

f  5193.  Coin*  Coin  held  in  the  hand,  like  a  horse  held  by 
the  bridle,  may  be  levied  upon."^ 

S  6194.  Conntlee,  suits  against.  An  execution  levied  upon  a 
county's  revenues  in  the  hands  of  the  treasurer  is  illegal  and 
void.*"  The  private  property  of  an  inhabitant  of  a  county  is 
not  liable  to  seizure  and  sale  on  execution  for  the  satisfaction 
of  a  judgment  recovered  against  the  county .•* 

f  6195.  Ck>ntingeat  interests.  Contingent  and  complicated 
contracts  can  not  be  levied  upon  and  sold  without  being  in  the 
possession  of  the  officer  at  the  sale,  to  be  exhibited  to  the  by- 
standers and  assigned  to  the  purchaser,  unless  a  full  and  accu- 
rate description  of  the  particular  interest  and  chose  in  action, 
with  all  its  conditions  and  covenants,  and  a  full  explanation  of 
the  facts  determining  the  value  of  the  chose,  be  given  by  the 
levy,  and  announced  at  the  sale.** 

S  5196.  Firm  property.  The  interest  of  one  partner  in  the 
partnership  chattels  is  the  subject  of  levy  and  sale  by  the  sheriff, 
on  an  execution  against  one  of  the  partners.^  But  the  in- 
terest which  passes  by  the  sale  is  only  the  interest  of  the  debtor 
partner  in  the  residuum  of  the  partnership  property,  after  the 
settlement  of  the  partnership  debts.^  The  fact  that  an  individ- 
ual creditor  obtains  judgment,  issues  execution,  and  levies  on 

w  djrmer  v.  WtUls,  3  Cal.  S(Si;  58  Am.  Dec.  414. 

8T  Adams  V.  Woods.  9  Cal.  24. 

M  Adams  v.  Hackett,  7  Cal.  187:  Davis  v.  Mitchell,  34  Id.  81;  see, 
also,  Donohoe  v.  Gamble,  38  id.  340;  99  Am.  Dec.  399;  and 
Orandall  v.  Bleu,  13  Cal.  15. 

w  Green  v.  Palmer.  15  Cal.  411;  76  Am.  Dec.  402. 

«>  GUman  v.  Contra  Costa  County,  8  Cal.  52;  68  Am.  Dec.  290. 

91  Emeric  v.  Gilman,  10  Cal.  404;  70  Am.  Dec.  742. 

•aCrandall  v.  Blen,  13  Cnl.  15. 

08  Jones  V.  Thompson,  12  Cal.  191.  Levy  of  execution  against 
member  of  firm.    See  Wright  v.  Ward,  65  Cal.  525. 

«4  Hoblnson  v.  Tevls,  38  Cal.  611. 
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firm  property,  gives  him  no  right  to  the  property,  as  against 
firm  creditors  who  have  not  yet  obtained  judgment.*  But  the 
sheriff  can  only  seize  and  sell  the  interest  and  right  of  the  judg- 
ment partner  therein,  subject  to  the  prior  rights  and  liens  of  the 
other  partners  and  the  joint  creditors  therein.** 

I  6107.  FranchlMs.  A  ferry  license,  being  a  franchise,  is  not 
the  subject  of  levy  and  sale  under  execution.*^  Now,  by  the 
California  Civil  Code,  section  388,  the  franchise  of  a  corporation 
is  subject  to  execution,  though  formerly  it  was  not.** 

f  5198.  Mining  interMt.  The  interest  of  a  miner  in  his  min- 
ing claim  is  property,  and  may  be  taken  and  sold  under  execu- 
tion.** The  interest  of  a  mortgagor  in  a  mining  claim  is  liable 
to  attachment  and  sale  under  execution,  and  the  purchaser 
acquires  the  right  of  possession  as  against  the  mortgagee  until 
foreclosure.^ 

f  5199.  Promissory  note.  A  promissory  note  is  liable  to 
seizure  and  sale  under  execution  against  the  holder  and  payee. 
By  such  a  sale,  the  purchaser  takes  the  note  upon  the  same 
terms  upon  which  he  would  have  taken  it  had  it  come  into  his 
hands  in  the  ordinary  course  of  business." 

f  6900.  Sale  under  ezeeution,  how  oondueted.  All  sales  of 
property  under  execution  must  be  made  at  auction  to  the  high- 

WConroy  v.  Woods,  13  Gel.  631:  73  Am.  Dec.  006. 

M  Jonee  v.  Thompson,  12  GaL  191. 

07  Thomas  v.  Armstrong,  7  Gal.  286. 

«sSee  Wood  v.  Tnickee  Turnpike  Co.,  24  Gal.  474;  Gregory  v. 
Blanchard,  98  id.  311.  Levy  of  e;Kecution  on  a  judgment  See 
McBrlde  v.  Fallon,  65  Gal.  301;  Latham  v.  Blake,  77  Id.  646;  Mc- 
Laughlin V.  Alexander,  2  S.  Dak.  226;  on  patent  right  to  Invention. 
Pacific  Bank  v.  Robinson,  57  Gal.  520;  broker's  seat  in  stock  and 
exchange  board.  Habenicht  v.  Lissak,  78  Gal.  351;  Lowenberg  v. 
Greenebaum,  00  id.  162;  legal  or  equitable  interest  in  land.  Fish  v. 
Fowlie,  58  Oal.  373;  Leroy  v.  Dunkerly,  54  id.  452;  Galhoun  v.  Leary, 
6  Wash.  St.  17;  property  or  funds  of  private  corporation.  Hughes  v. 
Railway  Go.,  11  Oreg.  158.  Exemption  from  execution  of  home- 
steads OQ  public  lands.  Faull  v.  Gooke,  10  Oreg.  4.55;  20  Am.  St.  Rep. 
836;  National  Bank  v.  Riley,  20  Oreg.  280.  A  notice  of  claim  of  ex- 
emption from  execution  signed  by  two  persons  is  sufficient  as  a  claim 
for  either  separately.  Stanton  v.  French,  83  Oal.  IM.  As  to  manner 
of  sale  and  redemption,  etc.,  see  Gal.  Givll  Gode,  ff  888^808. 

so  McKeon  v.  Bisbee.  0  Gal.  137;  70  Am.  Dec.  642. 

TO  Halsey  v.  Martin,  22  Cnl.  045. 

n  Davis  V.  Mitchell,  34  Gal.  8}. 
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est  bidder,  and  shall  be  made  between  the  hours  of  nine  in  the 
morning  and  five  in  the  afternoon;  after  sufficient  property  has 
been  sold  to  satisfy  execution:,  no  more  can  be  sold.*^ 

f  5801.  Notice  of  sale.  Before  the  sale  of  property  in  execu- 
tion, notice  thereof  must  be  given  by  the  sheriff  J®  Although 
the  officer  neglects  to  give  the  notice,  the  sale  shall  not  be  voidJ* 
But  the  officer  shall  in  that  event  forfeit  five  hundred  dollars  to 
the  aggrieved  party,  in  addition  to  his  actual  damages.*"^ 

S  5202.  Order  of  sale  must  iaeue.  A  sheriff  has  no  authority 
to  make  sale  of  mortgaged  premises  under  a  judgment  of  fore- 
closure and  sale,  unless  an  order  of  sale  is  issued  upon  the 
judgment  and  placed  in  his  hands J^  If  the. first  order  of  sale 
on  a  foreclosure  decree  be  not  executed,  a  second  order  may 
issue,''^  or  an  execution  may  issue  on  personal  property  of  de- 
fendant, where  a  personal  judgment  is  also  takenJ^  A  sheriff's 
bill  of  sale  of  personal  property  sold  on  execution  need  not  con- 
tain all  the  formalities  of  a  regular  certificate.^ 

8  6203.  Beal  property,  oertillcate  of  sale.  The  officer  shall 
give  to  the  purchaser  a  certificate  of  the  sale,  containing:    1. 

73  Gal.  Oode  Olv.  Pmx,  f  ed4;  Smith  v.  Bandall,  6  Oal.  47;  65  Am. 
Dec.  475;  Tuolumne  Redemption  Co.  v.  Sedgrwick,  15  Oal.  515.  As  to 
sale  in  mass  of  real  estate  being  void,  San  Francisco  v.  Plxley,  21 
Id.  56. 

78  As  to  form  and  sufficiency  of  notice,  see  Gal.  Gode  Olv.  Pro., 
S  692. 

74  Smith  V.  Randall,  6  Gal.  47;  65  Am.  Dec.  475;  Harvey  v.  Fisk, 
9  Gal.  98;  Frink  v.  Roe,  70  id.  296. 

76  Gal.  Oode  Civ.  Pro.,  S  693;  see  Askew  v.  Bbberts,  22  Gal.  263; 
Raker  v.  Bucher,  100  id.  214.  Publication  of  the  notice.  See  In- 
vestment Trust  V.  C&dman,  101  Gal.  200.  A  sale  by  a  sheriiT  under 
an  execution  after  the  return  day  of  the  execution  is  valid  if  he  has 
made  a  levy  during  the  lifetime  of  the  writ,  and  a  sale  may  likewise 
be  made  after  the  return  day  of  a  writ  issued  under  an  order  of  sale, 
where  no  levy  is  required.    Lumber  Co.  v.  Hotel  Co.,  94  Gal.  217. 

7«  Heyman  v.  Babcock,  30  Oal.  367. 

77  Shores  v.  Scott  River  Water  Oo.,  17  Oal.  626. 

78  Bnglund  v.  Lewis,  25  Cal.  357.  That  a  personal  judgment  may 
be  entered  in  connection  with  the  decree,  see  Oomerais  v.  Genella, 
22  Gal.  116.  As  to  delivery  of  i)er8onal  property,  see  Cal.  Gode  Civ. 
Pro.,  §8  696  and  699.  Assignment  of  Judgment  under  sherifTs  sale. 
Fore  V.  Manlove,  18  Gal.  436.  Duty  of  ex-sheriff,  and  in  case  of  his 
death,  see  People  v.  Borine.  8  Cal.  406;  68  Am.  Dec.  331. 

75  Lay  V.  Neville,  25  Oal.  551. 
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A  particular  description  of  the  real  property  sold;  2.  The  price 
bid  for  each  distinct  lot  or  parcel;  3.  The  whole  price  paid; 
4.  When  subject  to  redemption,  it-must  be  so  stated.  And  when 
the  judgment  is  made  payable  in  a  specific  kind  of  money  or 
currency,  the  certificate  shall  state  the  kind  of  money  or  cur- 
rency in  which  such  redemption  may  be  made,  which  shall  bt> 
the  same  as  that  specified  in  the  judgment,  a  dupicate  of  which 
certificate  shall  be  filed  with  the  recorder  of  the  county.**  The 
purchaser  is  substituted  to,  and  acquires  all  the  right,  title, 
interest,  and  claim  of  the  judgment  debtor  thereto;  and  when 
the  estate  is  less  than  a  leasehold  of  two  years'  unexpired  term, 
the  sale  is  absolute.     In  other  cases  it  is  subject  to  redemption.^^ 

f  6204.  Besale  of  property.  If  a  purchaser  refuse  to  pay  the 
amount  bid  by  him  for  property  struck  off  to  him  at  a  sale 
under  execution,  the  officer  may  again  sell  the  property,  at  any 
time,  to  the  highest  bidder,  and  if  any  loss  be  occasioned  thereby 
the  officer  may  recover  the  amount  of  such  loss,  with  costs,  from 
the  bidder  so  refusing,  in  any  court  of  competent  jurisdiction. 
Where  the  judgment  creditor  becomes  the  purchaser,  and  re- 
fuses to  pay  it,  it  is  error  for  the  court  to  order  a  satisfaction  of 
the  judgment.®^ 

f  5206.  Beversal  on  appeal,  effect  of.  A  judgment  unre- 
versed and  not  suspended  may  be  enforced,  but  when  reversed 
it  is  as  if  never  rendered;  and  money  collected  by  authority  of 
it  may,  as  a  general  rule,  be  recovered  back;®^  and  property  or 
advantages  must  be  restored.®* 

80  Cal.  Code  Civ.  Pro.,  S  700. 

81  Id.;  see  Moore  v.  Martin.  38  Cal.  428;  McMillan  v.  Richards,  9  id. 
365;  70  Am.  Dec.  665;  Cloud  v.  El  Dorado  Co.,  12  Cal.  128:  73  Am. 
Dec.  526;  Clark  v.  Lockwood,  21  Oal.  220;  People  v.  Doe,  31  id.  220; 
Page  V.  Rogers,  id.  293;  People  v.  May  hew.  26  id.  655;  Baber  v.  Mc- 
Lellan,  30  id.  135;  Steinbaoh  v.  Leese,  27  id.  297;  see,  also.  Bicker- 
staff  V.  Doub,  19  id.  109;  79  Am.  Dec.  204. 

82  Sweeney  v.  Hawthorne,  6  Nev.  129:  Oal.  Code  Oiv.  Pro.,  S  696. 
As  to  rights  of  purchaser,  see  People  v.  Hays,  5  Oal.  66;  Williams  v. 
Smith,  6  id.  91;  Harvey  v.  Plsk,  9  id.  98.  For  equitable  relief,  see 
Goodenow  v.  Ewer,  16  Cal.  461;  76  Am.  Dec.  540;  Webster  v.  Ha- 
worth,  8  Cal.  21.  As  to  the  doctrine  of  caveat  emptor,  see  Boggs  v. 
Hargrave,  16  Cal.  559;  Webster  v.  Haworth,  8  id.  21;  see,  also, 
Johns  V.  Trick,  22  id.  511. 

88  Raun  V.  Reynolds,  18  Cal.  275. 

84  Reynolds  v.  Harris,  14  Cal.  680;  76  Am.  Dec.  459.  If  there  is  Bt> 
Judgment  in  support  of  the  writ  of  execution  under  which  the 
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§  5206.  Sale  in  parceU.  The  well-established  rules  of  equity 
proceedings  require^  in  foreclosure  cases^  not  only  that  the  prop- 
erty should  be  sold  in  parcels^  but  that  the  property  included  in 
the  first  mortgage  should  be  exhausted  before  recouise  is  had 
to  the  second.®^  Tracts  levied  on  separately  must  not  be  sold  in 
mass,  and  if  so  sold,  the  creditor  may  move  to  set  aside  the  sale, 
even  though  a  stranger  becomes  the  purchaser.^ 

§  5207.  Setting  aside  sale.  The  purchaser  at  sheriff's  sale  is 
entitled  to  notice  of  motion  to  set  it  aside,  and  personal  service 
is  not  exhausted  even  if  absent  from  the  state.^  Where  the 
property  sold  does  not  belong  to  the  judgment  debtor  tho  case 
comes  within  the  provision  of  the  California  Code  of  Civil  Pro- 
cedure, section  708,  and  the  judgment  may  be  revived.®* 

§  5208.  Sheriff's  deed.  If  no  redemption  be  made  within  six 
months  after  the  sale,  the  purchaser  or  his  assignee  is  entitled 
to  a  conveyance;  or  if  so  redeemed,  whenever  sixty  days  have 

sheriff  makes  the  sale  the  power  to  make  the  sale  is  wanting,  and 
no  title  to  the  property  passes,  even  to  an  innocent  purchaser.  Bul- 
lard  V.  McArdle,  98  Cal.  355;  and  see  Reynolds  v.  Lincoln,  71  Id. 
183.  But  execution  sale  under  a  Judgement  entered  after  affirmance 
of  Judgment  rendered  upon  a  premature  and  ineffectual  appeal  is 
valid,  and  passes  title.  Brady  v.  Burke,  90  Cal.  1.  A  Judgment 
debtor  can  not  waive  the  right  of  his  vendee  to  object  to  a  sale  of 
his  property  under  a  void  execution.    Borland  v.  Smith,  93  Gal.  120. 

86  Raun  V.  Reynolds,  11  Oal.  14. 

8«  Browne  v.  Ferrea,  51  Cal.  552.  Sales  in  mass.  See  Marston  v. 
White,  91  Oal.  37;  Gleason  v.  Hill,  66  Id.  17;  Riddle  v.  Harrell,  71  id. 
254;  Vigoureux  v.  Murphy,  54  id.  346.  Parol  waiver  of  sale  of  land 
in  parcels.  Hudepohl  v.  Mining  Co.,  94  Cal.  588.  Where  the  right  of 
redemption  is  interfered  with  by  selling  several  parcels  in  a  lump, 
then  it  is  the  duty  of  the  court  to  set  aside  the  sale,  unless  the 
purchaser  can  show  that  no  possible  injury  with  respect  to  his  re- 
demption right  could  have  resulted  to  the  defendant  by  the  disre- 
pard  of  the  statute  requiring  sale  in  separate  parcels.  Power  v. 
Lhrnbee,  3  N.  Dak.  502;  and  see,  also,  Smith  v.  Huntoon,  134  111.  24*; 
(iraffiiian  v.  Burgess,  117  U.  S.  180;  compare  Orton  v.  Brown,  ir; 
Cal.  501. 

67  Eckstein  v.  Oalderwood,  34  Oal.  658;  see  Power  v.  Larabee.  3 
N.  Dak.  502.  As  to  the  rights  of  purchaser,  on  motion  to  set  aside 
sale  for  irregularity,  see  Oal.  Code  Civ.  Pro.,  §  708. 

ss  Oroes  v.  Zane,  47  Oal.  602.  As  to  the  revival  of  Judgments  and 
proceedings  therefor,  see  Hnmlston  v.  Smith,  21  Cal.  129;  Hitchcock 
V.  Canithers,  100  id.  100;  consult,  also,  Boggs  v.  Hargrave,  16  Id. 
566;  and  Burton  v.  Lies,  21  id.  88;  §  4763.  ante. 

Vol.  111—85 
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elapsed,  and  no  other  redemption  has  been  made,  and  notice 
thereof  given,  and  the  time  for  redemption  has  expired,  the  last 
redemptioner,  or  his  assignee,  is  entitled  to  a  sheriff's  deed. 
If  the  debtor  redeem  at  any  time  before  the  time  for  redemp- 
tion expires,  the  effect  of  the  sale  shall  be  terminated,  and  he 
is  restored  to  his  estate.®^  A  deed  executed  by  the  sheriff  im- 
mediately after  the  sale,  without  waiting  the  statutory  time,  is 
void.*®  Sheriff's  deed  need  not  recite  the  judgment  and  execu- 
tion under  which  he  acted;  it  is  sufficient  if  li  recites  enough  to 
show  the  authority  of  the  sheriff  to  sell.*^ 

f  5809.  Title  acquired  by  sale.  The  statute  of  California,  in 
providing  that  until  a  levy  property  shall  not  be  affected  by  the 
execution,^  has  gone  further  than  the  English  statute,  and  has 
entirely  obviated  the  evils  of  the  common-law  rule.^  So  in 
the  case  of  personal  property,  the  title  transferred  by  the  sale 
can  not  antedate  the  day  of  sale,  as  against  bona  fide  purchasers, 
where  the  seizure  was  made  only  on  the  day  of  sale;^  so  in  case 
of  land,  the  title  dates  from  the  docketing  of  judgment  as  against 
third  persons,  and  not  from  the  date  of  any  real  or  pretended 
statutory  levy.**    A  mortgagor,  after  the  sale,  has  the  right  to 

8©  Cal.  Code  Civ.  Pro.,  S  703.  as  amended  by  act  of  1895. 

00  Groes  v.  Fowler,  21  Cal.  392;  Bemal  v.  Glelm,  33  id.  668;  Perham 
V.  Kuper,  61  Id.  331. 

91  Clark  V.  Sawyer,  48  Cal.  133;  Montgomery  v.  Robinson,  49  id. 
258.  As  to  effect  of  8herlff*s  deeds  and  certificates  of  sale,  see  the 
following  cases:  Anthony  v.  Wessel,  9  Oal.  108;  Knight  v.  Fair,  id. 
117;  Taolumne  Redemp.  Co.  v.  Sedgwick,  15  id.  515;  McOarty  v. 
Christie,  13  id.  81;  Lewes  v.  Thompson,  3  id.  266;  Mills  v.  Sukey, 
22  id.  373;  83  Am.  Dec.  74;  Donahue  v.  McNulty,  24  Cal.  411;  85  Am. 
Dec.  78;  People  v.  Doe,  31  Cal.  220;  Hutchings  v.  Bbeler,  46  Id.  557; 
Leonard  v.  Flynn,  89  id.  543;  Miller  v.  Luco,  80  Id.  257.  A  sherilTs 
deed,  executed  in  pursuance  of  an  execution  sale  under  a  jadgment 
in  an  attachment  suit,  takes  effect  from  the  date  of  the  attachment 
If  the  levy  was  such  as  to  create  a  lien.  Riley  v.  Nance,  97  Cal.  203. 
A  recital  in  a  sheriff's  deed,  given  to  the  execution  purchaser,  **  that 
there  had  been  no  redemption  from  the  sale,"  is  not  conclusive  upon 
a  grantee  of  the  Judgment  debtor  who  had  made  a  valid  redemption. 
The  grantee  may  attack  such  deed  in  an  action  of  ejectment  with- 
out resorting  to  equity  to  have  it  set  aside.  Phillips  v.  Hogart,  118 
Cal.  552. 

•2  Cal.  Code  Civ.  Pro.,  S  688. 

M  Blood  V.  Light,  38  Cal.  657;  99  Am.  Dec.  441. 

M  Allentown  Bank  v.  Beck,  49  Penn.  St  409. 

96  Blood  V.  Light,  38  Oal.  657;  90  Am.  Dec.  44L 
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the  use  and  pofieeeeion  of  the  mortgaged  premises  until  the  exe- 
cution of  the  fiheriflf's  deed;  but  no  right  to  despoil  the  property 
of  its  fixtures.  The  deed  of  ihe  sheriff  takes  effect  by  relation 
at  the  date  of  the  mortgage^  and  passes  fixtures  subsequently 
annexed  by  the  mortgagor;^  such  as  the  engine  and  boilers^  etc^ 
lased  in  a  flour-mill.^^ 

I  5810.  Title,  character  of.  The  purchaser  of  a  judgment  on 
sale  under  execution  and  levy  takes  as  assignee  only,  assuming 
that  a  judgment  is  the  subject  of  levy  and  sale.  The  sheriff^s 
sale  of  a  judgment  passes  no  title  other  than  would  pasa  by  an 
assignment  by  the  owner.«« 

S  5211.  Title,  on  what  it  depends.  The  purchaser's  title  in 
no  respect  depends  upon  the  return,  but  upon  the  judgment, 
sale,  and  deed.**  The  title  of  a  purchaser,  under  a  sale  on  a 
decree  of  foreclosure,  can  not  be  impeached  in  a  collateral  action 
for  irregularity  in  the  proceedings  on  the  sale.*^ 

S  5212.  Bedemption  after  sale  —  payments,  how  made.       The 

payment  in  case  of  redemption  may  be  made  to  the  purchaser 
or  redemptioner,  or  for  him  to  the  officer  who  made  the  sale, 
when  the  judgment  has  been  made  payable  in  a  specified  kind  of 
money  or  currency;  and  a  tender  of  the  money  is  equivalent  to 
payment.^^^  Payment  can  not  be  made  in  certified  checks.*** 
Where  a  particular  currency  is  not  specified,  legal-tender  notes 
are  sufficient.^** 

96  Pands  V.  Pf elffer,  10  Cal.  26a 

•TId. 

M  Pore  V.  Manlove,  18  Cal.  436. 

M  Cloud  T.  El  Dorado  Ca,  12  Cal.  128;  73  Am.  Deo.  626;  Clarke  t. 
Lockwood,  21  Cal.  220;  More  t.  Martin,  38  Id.  428;  and  consult  as 
to  title  acquired  by  purchaser,  Breeze  y.  Brooks,  71  OaJ.  169;  Prink 
v.  Roe,  70  id.  206;  Blakeman  v.  Iron  Co.,  72  id.  321;  Bullard  y. 
McArdle,  98  id.  366;  Hibberd  r.  Smith,  67  id.  647;  Eltsroth  v.  Ryan, 
80  id.  136;  Los  Anireles  Co.  Bank  v.  Raynor,  61  id.  146;  Wilson  v. 
Madison,  6^  id.  6.  During  the  period  of  redemption,  the  dry,  naked, 
lepal  title  remains  in  the  judgment  debtor,  with  a  legal  autbori^ 
vested  in  the  sheriiT  to  divest  it,  at  the  expiration  of  the  redemption 
period,  by  executing  a  deed  to  the  purchaser.  Wood  v.  Conrad,  2 
S.  Dak.  406. 

700  Nagle  v.  Macy,  9  Oal.  426;  consult  Hayes  v.  Shattuck,  21  id.  61; 
Boggs  V.  Hargrave,  16  Id.  666;  Burton  v.  Lies,  21  id.  88. 

i«  (M.  Code  Civ.  Pro.,  S  704. 

108  People  V.  Hays,  4  Oal.  127. 

i<Ni  People  V.  Mayhew,  26  Cal.  666.    As  to  who  may  receive  r^ 
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I  5218.  Proceedings  on  redemption.  The  redemptioner  must 
produce  a  copy  of  the  docket  of  judgment^  certified  by  the 
clerk;  or  a  note  of  the  record  of  a  mortgage*  or  lien  certified  by 
the  recorder;*^  and  if  an  assignee,  a  copy  of  the  asBignment  nec- 
essary to  establish  his  claini/^  and  an  affidavit  by  himself  or  his 
agent,  showing  the  amount  then  actually  due  on  the  lien.^**  But 
these  requirements  do  not  apply  to  the  judgment  debtor;  he  may 
redeem  without  the  production  of  such  credentials;*^  and  dur- 
ing the  time  for  redemption  the  court  may  restrain  waste.*** 

I  6214.  Sale  of  equity  of  redemption.  The  sale  of  the  equity 
of  redemption  of  mortgaged  premises,  and  assignment  of  the 
rents  thereof,  until  foreclosure  and  sale,  to  a  creditor,  can  not 
operate  as  a  fraud  upon  the  mortgagee,  whose  rights  are  secured, 
and  may  be  enforced  by  a  foreclosure.*^ 

fi  5216.  Bedemption,  how  effected.  The  judgment  debtor  or 
redemptioner  may  redeem  the  property  from  the  purchaser  at 
any  time  within  twelve  months  after  the  sale,  on  paying  the 
purchaser  the  amount  of  his  purchase,  with  one  per  cent,  per 
month  thereon  in  addition,  up  to  the  time  of  redemption,  to- 
gether with  the  amount  of  any  assessment  or  taxes  which  the 
purchaser  may  have  paid  thereon  after  purchase,  and  interest 

• 

demptlon  money,  see  People  v.  Boring,  8  Oal.  406;  68  Am.  Dec.  331; 
Baber  v.  McLeUan.  30  Cal.  135;  People  v.  Mayhew,  26  id.  655. 

104  Oal.  Oode  Civ.  Pro.,  §  705,  subd.  1;  HaskeU  v.  Manlove.  14 
Oal.  54. 

106  Id.,  BUM.  2;  Reynolds  v.  Harris,  14  Oal.  667;  76  Am.  Dee.  459. 
•  106  Id.,  subd.  3. 

10^  Yoakum  v.  Bower,  51  Oal.  539. 

106  Oal.  Oode  Oiv.  Pro.,  §  706.  As  to  the  rents  and  profits  inter- 
mediate the  sale  and  final  redemption,  see  Oal.  Oode  Oiv.  Pro.,  §  707; 
Guy  V.  Middleton,  5  Oal.  392;  Reynolds  v.  Lathrop,  7  id.  43:  Mc- 
Devitt  V.  Sullivan,  8  id.  592;  Harris  v.  Reyn<^d8,  13  id.  514;  73  Am. 
Dec.  600;  Kelsey  v.  Abbott,  13  Oal.  609;  Knight  v.  Tmett,  18  id. 
113;  Kline  v.  Ohajse,  17  id.  596;  Whitney  v.  Allen,  21  id.  233;  Shores 
V.  Scott  River  Oo.,  id.  135;  Henry  v.  Evarts,  30  Id.  4^5:  Mayo  v. 
Woods,  31  id.  269;  Page  v.  Rogers,  id.  293:  see,  also,  Frink  v.  Le 
Roy,  49  id.  315;  Walker  v.  McOusker,  71  id.  5W;  Olement  v.  Shipley, 
2  N.  Dak.  430. 

109  Dewey  v.  Latson,  6  Oal.  609.  As  to  relative  rights  of  parties 
thereunder,  consult  Montgomery  v.  Tutt,  11  Oal.  307;  McMUlan  v. 
Richards,  9  id.  365;  70  Am.  Dec.  655;  McDermott  v.  Burke,  16  Oal. 
580:  Harian  v.  Smith,  6  id.  173;  Oowlng  v.  Rogers,  34  id.  648;  Goode- 
noAv  V.  Ewer.  16  id.  461;  76  Am.  Dec.  540;  Alexander  v.  Greenwood, 
24  id.  506;  Bludworth  v.  Lake,  33  id.  255,  265. 
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on  such  amount.  And  if  the  puichaser  be  also  a  creditor,  hav- 
ing a  prior  lien  to  that  of  the  redemptioner,  other  than  the 
judgment  under  which  such  purchase  was  made,  the  amount  of 
such  lien  with  interest.*^® 

fi  5216.  Subsequent  redemption.  If  property  be  so  redeemed 
by  a  redemptioner,  another  redemptioner  may,  within  sixty 
days  after  the  last  redemption,  again  redeem  it  from  the  last 
redemptioner,  on  paying  the  sum  paid  on  such  last  redemption, 
with  two  per  cent,  thereon  in  addition,  and  the  amount  of  any 
assessment  or  taxes  which  the  last  redemptioner  may  have  paid 
thereon  after  the  redemption  by  him,  with  interest  on  such 
amount,  and  in  addition  the  amount  of  any  liens  held  by  said 
last  redemptioner  prior  to  his  own,  with  interest.  The  property 
may  be  successively  redeemed  as  often  as  a  redemptioner  is  so 
disposed,  on  the  above  terms.  Notice  of  redemption  shall  be 
given  to  the  sheriff.^"  If  a  redemptioner  redeem,  and  no  re- 
demption be  made  from  him  within  sixty  days,  his  right  to  the 
sheriff's  deed  is  absolute.^^^ 

S  6217.  Who  may  redeem.  Property  sold  subject  to  redemp- 
tion, or  any  part  sold  separately,  may  be  redeemed  in  the  manner 
provided,  by  the  following  persons,  or  their  successors  in  inter- 
est: 1.  The  judgment  debtor,  or  his  successor  in  interest,  in 
the  whole  or  any  other  part  of  the  property;  2.  A  creditor,  hav- 
ing lien  by  judgment  or  mortgage  on  the  property  sold,  or  on 
some  share  or  part  thereof,  subsequent  to  that  on  which  the 
property  was  sold.  The  persons  mentioned  in  the  second  sub- 
division of  this  section  are,  in  this  chapter,  termed  redemp- 
tioners.^^*    The    judgment    debtor    may    redeem    from    an 

110  ObJ.  Code  Cly.  Pro.,  S  702,  as  amended  1895  and  1897.  Months 
as  used  in  the  statute  defined.  Groes  v.  Fowler,  21  Oal.  392.  As  to 
taxes,  see  Seale  v.  Doane,  17  Cal.  476.  As  to  interest,  see  McMiUan  v. 
Ylscher,  14  Cal.  232;  Kirlcham  v.  Dupont,  id.  559.  Estate,  in  whom 
Tested.  McMlUan  ▼.  Richards,  9  id.  365;  70  Am.  Dec.  655;  Anthony 
Y.  Wessels,  9  Cal.  108.  Excessive  payment,  not  compulsory.  Mc- 
MiUan V.  Vischer,  14  Oal.  235.  Payment  of  amount  of  prior  judge- 
ment   OampbeU  v.  Oaks,  68  Oal.  222. 

111  Oal.  Code  Civ.  Pro.,  $  703,  as  amended  1895. 

112  Boyle  V.  Dalton,  44  Cal.  332. 

113  Cai.  Code  Civ.  Pro.,  §  701;  see  PhlHips  v.  Hagart;  113  Oal.  668. 
Under  Oregon  statute,  the  right  to  redeem  is  not  merely  a  privilege 
personal  to  the  debtor,  but  is  a  right  of  property,  and  subject  to 
bargain  and  sale.  Rosenberg  v.  Croisan,  18  Oreg.  470.  The  issu- 
ance by  the  sheriff  of  a  certificate  of  redemption  is  not  necessary  to 
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i  o 


execution  sale,  notwithstanding  he  has  conveyed  his  interest  to 
another  in  the  property  sold.*** 

I  6218.  Undertaking  of  indemnity  to  sheriff. 

Farm  No.  1167. 

Know    all    men    by    these    presents^    that   we^    J.    B.    as 
principal,  and  L.   M.  and  N.   0.   as  sureties  are   held   and 

firmly    bound    unto    R.    S.,    sheriff    of    the    

county  of ,  in  the  sum  of dollars, 

gold  coin  of  the  United  States  of  America,  to  be  paid  to  the  said 
sheriff,  or  his  certain  attorney,  executors,  administrators,  or  as- 
signs, for  which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors,  and  administrators,  jointly  and 
severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the    day  of 

,18.. 

Whereas,   under   and   by   virtue    of    a   writ   of   execution, 

issued  out  of  the   court  of  the 

county    of    in    an    action    wherein    the    said 

J.  K.  was  plaintiff  and  C.  D.  was  defendant,  against  said 
defendant,    directed    and    delivered    to    said    B.    S.,    sheriff 

of    the     county    of     the    said 

sheriff  was  commanded  to  satisfy  the  judgment  in  said 
action,  with  interest,  out  of  the  personal  property  of  such  de- 
fendant within  his  county  not  exempt  from  execution;  and  if 
sufficient  personal  property  could  not  be  found,  then  out  of  the 

real  property  belonging  to on  the  day  when  the 

said  judgment  was  docketed,  or  at  any  time  subsequently,  the 
said  sheriff  did  thereupon  levy  upon  and  take  into  his  possession 
the  following-described  goods  and  chattels. 

[Description.] 

And  whereas,  upon  the  taking  of  the  said  goods  and  chattels 
by  virtue  of  the  said  writ,  P.  Q.    claimed  the  said  goods  and 

render  effectual  a  redemption  of  real  estate  sold  under  execution, 
PhUUps  V.  Ha^art,  lia  Oal.  552. 

11*  Yoakum  v.  Bower.  51  Oal.  540.  Statute  defined.  Guy  v. 
Mlddleton.  5  OaJ.  392;  Seale  v.  Itfltchell,  Id.  401;  Tuol.  Redemp.  Co.  v. 
Sedgwick.  15  Id.  515;  McMillan  v.  Richards,  9  Id.  365;  70  Am.  Deo. 
655.  As  to  rights  of  redemption,  see  Baun  v.  Reynolds,  11  Gal.  20; 
Montgomery  v.  Tutt,  Id.  317;  Frlnk  v.  Murphy,  21  Id.  108;  81  Am. 
Dec.  149;  Grattan  v.  Wiggins,  23  Oal.  16;  People  v.  Mayhew.  26 
Id.  655;  Whitney  v.  Hlgglns.  10  id.  547;  70  Am.  Dec.  748;  Gamble  v. 
VoU,  15  Oal.  610;  Daubenspeck  v.  Piatt,  22  id.  330;  and  see  Oal.  Code 
Civ.  Pro.,  §S  702,  703,  as  amended  by  acts  of  1895  and  1897. 
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chattels  as  his  property,  and  thereupon  a  jury  was  summoned 
by  the  said  sheriff  to  try  such  claim,  which  said  jury  have  by 
their  finding  decided  in  favor  of  said  claimant. 

And  whereas,  the  said  plaintiff,  notwithstanding  such  finding, 
requires  of  said  sheriff  that  he  shall  retain  said  property  under 
fiuch  leyy  and  in  his  custody: 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that 
if  the  said  L.  M.  and  N.  0.,  their  heirs,  executors,  and  adminis- 
trators, shall  well  and  truly  indemnify  and  save  harmless  the 
said  sheriff,  his  heirs,  executors,  administrators,  and  assigns,  of 
and  from  all  damages,  expenses,  costs,  and  charges,  and  against 
all  loss  and  liability  which  he,  the  said  sheriff,  his  heirs,  execu- 
tors, administrators,  or  assigns,  shall  sustain,  or  in  anywise  be 
put  to,  for  or  by  reason  of  the  levy,  taking,  sale,  or  retention 
by  the  said  sheriff  in  his  custody  under  said  execution,  of  the 
said  property  claimed  as  aforesaid,  tlien  the  above  obligation 
to  be  void;  otherwise  to  remain  in  full  force  and  virtue. 

[Signatures  and  Seals.] 
[Affidavit  of  Qualification.] 

S  5219.  Proceedings.  If  several  creditors  levy,  and  those  prior 
fail  to  indemnify  the  sheriff,  he  should  relinquish  the  levy  of 
such,  and  proceed  only  for  the  benefit  of  those  who  indemnify 
and  incur  the  responsibility.***^  An  agreement  to  indemnify  a 
sheriff  for  seizing  property  under  execution  is  valid,  if  the  par- 
ties are  in  good  faith  seeking  to  enforce  a  legal  right.**®  In  a 
suit  against  the  sheriff  for  not  levying  the  execution,  if  the  sheriff 
prove  a  trial  by  jury  and  verdict  for  claimant,  the  plaintiff  must 
show  that  he  tendered  the  bond  of  indemnity  to  the  sheriff  re- 
quired by  law.**^ 

i  6280.  Verdict,  effect  of.  A  sheriff  is  not  protected  in  the 
sale  of  personal  property  by  the  verdict  of  a  jury  on  the  trial 
of  the  right  of  property,  under  the  provisions  of  section  218  of 
the  Code.**®  The  proceedings  before  a  sheriff  in  such  a  trial  are 
not  judicial.*** 

115  Davidson  v.  Dallas,  8  Cal.  227. 
lie  Stark  v.  Raney.  18  OaJ.  622. 

117  Strong?  V.  Patterson,  6  Cal.  150;  see  Cal.  Code  Olv.  Pro.,  S  689. 

118  Cal.  Code  Civ.  Pro.,  §  680.  A  sheriff  who  sells  personal  property 
under  ezecutloo,  which  Is  immediately  taken  possession  of  by  the 
purchaser,  Is  only  liable,  upon  such  sale  being  set  aside,  for  his 
failure  to  retake  the  property,    Orton  v.  Brown,  113  Cal.  561. 

119  Perkins  v.  Thomburgh,  10  Cal.  189;  Sheldon  v.  Loomis,  28  id. 
122. 
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fi  6221.  Writ  of  poM6B8ion. 

Fomi  No.  ii68. 

[Title.] 
The  people  of  the  State  of  California^  to  the  sheriff  of  the 
county  of ,  greeting: 

Whereas,  on  the day  of ,  18. .,  A.  B., 

plaintiff,  recovered  a  judgment  in  the  said  Superior  Court  of 

the  state  of    in  and  for  the   said   county  of 

,  against  C.   D.,  defendant,  for  the  possession 

of  certain  premises  in  said  judgment  and  decree  and  herein- 
after more  particularly  described,  and  also  for  the  sum  of 
dollars,  damages  for  the  detention  of  said  prem- 
ises, besides  the  sum  of  dollars,  costs  and  dis- 
bursements, as  appears  to  us  of  record. 

And  whereas,  the  judgment-roll  in  the  action  in  which  said 
judgment  was  entered  is  tiled  in  the  clerk^s  office  of  said  court, 
in  the  said  county  of  ,  and  the  said  judg- 
ment was  docketed  in  said  clerk's  office,  in  the  said 

county,  on  the  day  and  year  first  above  written: 

Now,  therefore,  you,  the  said  sheriff,  are  hereby  commanded 
and  required  to  place  the  said  A.  B.  in  the  quiet  and  peaceable 
possession  of  the  lands  and  premises  in  said  judgment  and  decree 
described,  aa  follows,  to- wit: 

[Description.] 

And  whereas,  the  sums  of dollars,  damages,  and 

dollars,  costs,  are  now  (at  the  date  of  this  writ) 

actually  due  on  said  judgment: 

You,  the  said  sheriff,  are  hereby  further  required  to  make  the 
said  sums  due  on  the  said  judgment,  for  damages  and  costs, 
and  all  accruing  costs,  to  satisfy  the  said  judgment,  out  of  the 

personal  property  of  said  debtor,  C.  D.,  or  if 

sufficient  personal  property  of  said  debtor  can  not  be  found, 
then  out  of  the  real  property  in  your  county  belonging  to  him 
on  the  day  whereon  said  judgment  was  docketed  in  the  said 
county  or  at  any  time  thereafter;  and  make  re- 
turn of  this  writ  within days  after  your  receipt  hereof, 

with  what  you  have  done  indorsed  hereon. 

Witness,   Hon ,  judge  of  the  said   Superior 

Court,  at  the  courthouse  in  the  said  coimty  of 

and  the  seal  of  said  court,  this day  of , 

18.. 

[Seal.]  [Signature  of  Clerk.]  ^ 

190  Where  L.  and  P.  entered  into  poeseesion  of  certain  lands  under 
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S  6822.  Order  for  writ  of  assistaace. 

Form  No.  1169. 

[Title.] 
On  reading  and  filing  the  afiSdavit  of  P.  Q.,  setting  forth  that 
he  wa8  the  purchaser  of  the  premises  described  in  the  complaint 
herein;  that  he  has  presented  to  the  defendant  C.  D.  the  sheriff's 
deed  for  said  property,  and  demanded  possession  thereof,  and 
that  said  C.  D.  has  refused  to  deliver  to  him  possession  of  said 
premises^  and  it  appearing  that  due  notice  has  been  given  of 
this  motion  to  Messrs ,  the  attorneys  of  said  de- 
fendant; now,  on  motion  of ,  on  behalf  of  said  P. 

Q.,  it  is  ordered  that  a  writ  of  assistance  issue  to  the  sheriff  of 

county,  to  put  the  said  P.  Q.  in  possession  of  the 

said  premises,  and  him  in  the  possession  thereof  from  time  to 
time  to  maintain  and  defend. 

I  58523.  Writ  of  assiitance. 

Form  No.  1170, 

[Title.] 
The  people  of  the  State  of  California,  to  the  sheriff  of  the 

county  of ,  greeting: 

Whereas,  by  a  certain  decree  or  judgment  of  our  Superior 

Court  of  the  state  of    in   and   for  the  said 

county  of ,  in  a  certain  action  there  pending  be- 
tween A.  B.,  plaintiff,  and  C.  D.,  defendant,  made  at  a  term 

of   said  court,   held   at    ,   in   the   said   county 

of ,  on  the day  of ,  18 . . , 

in  and  for  the  said  county  of ,  before  the  Hon. 

,  judge  of  the  said  court,  it  was,  among 

other  things  therein  contained,  adjudged  and  decreed  by 
the  said  court  that  the  purchaser  at  the  sale  therein  de- 
scribed should,  on  the  production  of  the  sheriff's  deed  for  said 
premises,  be  forthwith  put  in  possession  of  a  certain  piece  or 

parcel  of  land  situate  in  the  said    county  of 

,  state  of and  therein  described  as 

follows,  to-wit  [describe  premises]. 

And  whereas,  time  for  redemption  has  expired,  and  the  said 
sheriff's  deed  has  been  duly  executed  and  delivered  to  C.  L., 
who  was  the  purchaser  at  said  sale,  yet  the  said  C.  L.  has  not 

neither  of  the  parties  to  an  action  for  the  possession  of  the  same, 
and  were  not  parties  to  said  action,  they  can  not  be  dispossessed 
nnder  a  writ  issued  on  a  judgment  rendered  for  plaintiff  therein. 
Bogers  v.  Parish.  86  Oal.  127;  Mayo  v.  Sprout,  45  Id.  99. 
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been  let  into  nor  taken  poeseefiion  of  the  said  piece  of  land,  or 
of  any  part  thereof,  according  to  the  tenor  of  the  said  decree. 

And  whereas,  the  said  piece  of  land  is  in  the  tenure  and  occu- 
pation of  B.  D.    And  whereas,  by  an  order  of  said  court  made  in 

the  said  action  on  the day  of  ,  18.  .^ 

it  was  ordered  that  our  writ  of  assistance  should  issue  to  you, 
the  said  sheriff,  to  put  the  said  C.  L.  in  possession  of  the  said 
piece  or  parcel  of  land,  and  him  in  possession  thereof  from 
time  to  time  to  maintain  and  defend: 

Therefore,  we  command  you,  that  immediately  after  receiving 
,  this  writ,  you  go  to  and  enter  upon  the  said  piece  or  parcel  of 
land,  and  that  you  eject  and  remove  therefrom  all  and  every 
person  or  persons  holding  or  detaining  the  same,  or  any  part 
thereof,  against  the  said  C.  L.,  and  that  you  put  and  place  the 
said  C.  L.  or  his  assigns  in  the  full,  peaceable,  and  quiet  posses- 
sion of  the  said  piece  or  parcel  of  land,,  without  delay,  and  him, 
the  said  C.  L.,  in  such  possession  thereof  from  time  to  time 
maintain,  keep,  and  defend,  or  cause  to  be  kept,  maintained, 
and  defended,  according  to  the  tenor  and  true  intent  of  the  said 
decree  and  order  of  the  said  court. 

Witness,  Hon ,  judge   of  the  said   Superior 

Court,  at ,  in  the  said  county  of , 

and  the  seal  of  said  court,  this day  of , 

18 . .  R.  S.,  Clerk. 

By  N.  0.,  Deputy  Clerk. 
[Seal.] 

S  6224.  Against  whom  iBsuad.  A  writ  of  assistance  can  only 
issue  against  the  defendants  in  the  suit,  and  parties  holding 
under  them  who  are  bound  by  the  decree.^^*  Prima  facie,  all 
who  come  into  possession  of  the  land  pending  the  action  to 
recover  possession  must  go  out  under  the  writ  of  possession,  if 
the  plaintiff  recovers,  for  the  presumption  is  that  they  came  in 
under  the  defendant.^^  If  the  defendant,  pending  an  action 
against  him  to  recover  possession  of  land,  colludes  with  another 
person  to  obtain  judgment  against  him  for  possession,  and  to  be 
placed  in  possession  by  a  writ  of  restitution,  such  other  person 

121  Burton  v.  Lies,  21  Oal.  87.  Consult  on  this  subject,  Harlan  v. 
Rackerby,  24  Cal.  561;  Sampson  v.  Ohleyer,  22  Id.  200;  Skinner  v. 
Beatty,  16  id.  156;  S.  B.  L.  A.  v.  Christy,  41  Id.  501. 

laaWetherbee  v.  Dunn,  36  Oal.  147;  95  Am.  Dec.  166;  Leeee  ▼. 
Clark,  29  Oal.  664. 
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inufit  go  out  under  a  writ  of  poeseesion  against  the  defendant. 
He  will  not  be  protected  by  his  judgment^  if  it  was  coUusively 
obtained.^^  If  the  court,  in  an  action  to  foreclose  a  mortgage, 
does  not  acquire  jurisdiction  of  the  person  owning  the  land  at 
the  time  of  the  foreclosure,  a  writ  of  assistance  against  the 
owner  or  his  grantees  will  be  refused.^^ 

I  5225.  Object  of  writ.  A.  writ  of  assistance  is  the  appropri- 
ate remedy  to  place  the  purchaser  of  mortgaged  premises,  under 
a  decree  of  foreclosure,  in  possession,  after  he  has  obtained  the 
sheriff^s  deed.**  On  a  motion  for  a  writ  of  assistance,  ques- 
tions of  equitable  cognizance  between  the  parties  in  possession 
of  the  land  who  were  not  parties  to  the  foreclosure  suit,  and 
the  plaintiff,  as  to  their  respective  rights,  can  not  be  litigated.*^ 
In  executing  the  writ,  it  is  the  duty  of  the  sheriff  to  place  the 
purchaser  of  an  estate  in  common  in  possession  of  every  part 
of  the  land  jointly  with  the  other  tenants  in  common.  But  he 
can  not  remove  any  tenant  in  common  who  holds  title  from  an 
independent  source.*^ 

S  5226.  Power  of  Judge  to  grant.  Prior  to  the  passage  of  the 
Cahfomia  Act  of  May  18,  1861,  judges  of  courts  had  no  power 
to  issue  writs  of  assistance  to  place  the  purchaser  of  property 
sold  under  a  decree  of  foreclosure  in  possession  of  the  same.*^ 

I  5227.  Proceedings  requlBite.  All  that  is  requisite  to  obtain 
.  a  writ  of  assistance,  as  against  the  parties  and  those  claiming, 
with  notice,  under  them,  after  the  commencement  of  the  action, 
is  to  furnish  to  the  court  proper  evidence  of  a  presentation  of 
the  deed  to  them,  and  a  demand  of  the  possession,  and  their 
refusal  to  surrender  it.*^  Under  our  system,  the  order  to  de- 
liver possession  should  be  first  made,  unless  a  direction  to  that 
effect  is  contained  in  the  decree;  and  if,  upon  its  service,  that 
is  disregarded,  the  court  can  at  once  direct  the  writ  to  issue. 
If  delivery  of  possession  to  the  purchaser  is  directed  by  the 

la  Wetherbee  v.  Dunn,  36  Oal.  147;  95  Am.  Dec.  166. 

124  Stelnbaeh  v.  Leese,  27  Cal.  297. 

i»  Montgomery  v.  Tutt,  11  Oal.  190;  Reynolds  v.  Hairls,  14  id.  677. 

i»  Henderson  v.  McTucker,  45  Oal.  647. 

127  TevlB  V.  Hicks,  38  Oal.  234. 

128  Obapman  v.  Thomburg,  23  Oal.  48;  see,  also,  People  v.  Doe,  81 
Id.  220. 

12»  Montgomery  v.  Middlemlss,  21  Cal.  103;  81  Am.  Dec.  146. 
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decree,  no  preliminary  order  will  be  requisite;  but  upon  proof 
of  disobedience  to  the  decree,  the  party  will  be  entitled,  as  a 
matter  of  course,  to  the  writ,  as  against  the  defendant  in  the 
suit.^«> 

S  5228.  Setting  aside  writ.  If  a  writ  of  assistance  be  improp- 
erly issued  or  executed,  the  court  granting  it  can,  on  summary 
motion,  set  aside  the  writ  or  the  service,  and  restore  the  pos- 
session.*'* 

S  6229.  Who  entitled.  Prima  facie,  plaintiff  in  a  foreclosure 
suit  is  entitled  after  sale  of  the  premises  and  sheriff's  deed  to 
Iiim  to  a  writ  of  assistance,  as  against  the  mortgagor  and  those 
entering  under  him  subsequent  to  the  decree,  if  they  refuse 
to  surrender  possession.*®*  So  the  purchaser  under  a  decree  of 
foreclosure  is  entitled  to  a  writ  of  assistance.*^  The  writ 
should  not  issue  in  favor  of  a  purchaser  from  the  sheriff's  gran- 
tee on  a  tax  sale;  it  can  only  issue  in  favor  of  the  grantee  of 
the  sheriff.*"*  Where  the  sheriff's  grantee  holds  as  trustee  for 
another  party  the  writ  should  not  issue  in  case  of  controversy.**^ 

S  5229a.  Becalling,  quashing  or  setting  aside  execution. 
The  Superior  Court  has  power  to  recall  an  execution  which  had 
been  improperly  issued  after  the  expiration  of  the  time  allowed 
by  law  for  its  issuance,  and  to  order  the  sheriff  to  refund  the 
money  collected  by  him  thereon.***  And  an  order  may  be  prop- 
erly made  by  one  department  of  the  Superior  Court  vacating 
an  execution  wrongfully  allowed  by  another  department  of  the 
same  court*®^  A  motion  to  recall  an  execution  is  a  new  and 
original  proceeding,  in  which  the  moving  party  may  employ  such 
attorneys  as  he  may  choose  to  conduct  it;**®  and  the  fact  that  the 
notice  of  the  motion  is  signed  by  attorneys  other  than  those  who 
appeared  for  the  judgment  debtor  in  the  original  action,  and 
that  no  substitution  is  shown,  does  not  render  the  notice  ille- 

lao  Montgomery  v.  Tutt,  11  Cal.  190;  Reynolds  v.  Harris.  14  !d.  677. 
181  Skinner  v.  Beatty,  16  Oal.  156;  City  of  San  Jose  v.  Pnlton,  45 
id.  316. 
iM  Skinner  v.  Beatty,  16  Cal.  156w 

188  Montgomery  v.  Middlemiss.  21  Cal.  103;  81  Am.  Deo.  146. 
184  People  V.  Grant  45  Cal.  97;  City  of  Son  Jo«e  v.  Pulton,  id.  316.. 

18BId. 

186  McMann  v.  Superior  Ct,  74  Cal.  106;  BueU  v.  Buell.  92  id.  383. 

187  Dorland  v.  Hanson,  81  Cal.  202;  15  Am.  St  Rep.  44. 

188  McDonald  v.  McConkey,  54  Cal.  143. 
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gal.^**  Where  an  execution  is  issued  without  authority,  a  mo- 
tion to  recall  it  ^'  for  the  reason  that  the  said  execution  was 
wrongfully,  unlawfully  and  improperly  issued,"  suflSciently 
states  the  grounds  of  the  motion.**^  An  order  granting  an  exe- 
cution upon  a  judgment  awarded  in  the  Superior  Court,  as  a 
court  of  probate,  after  the  lapse  of  five  years  from  the  entry  of 
judgment,  is  in  excess  of  the  jurisdiction  of  the  court,  and  will 
be  annulled  by  the  Supreme  Court  upon  a  writ  of  review.*"  If 
an  execution  is  radically  defective  in  failing  to  follow  the  judg- 
ment, the  writ  may  be  quashed  by  the  court  in  the  exercise  of  a 
superintending  power  over  its  process.**^ 

f  5229b.  Bx^cution  —  when  writ  of,  1b  functus  oflLcio.  When 
there  has  been  no  levy  under  an  execution,  and  the  return  day 
has  expired,  the  writ  is  functus  ofRcio,  and  confers  no  authority 
whatever,  and  a  levy  and  sale  by  virtue  of  it  is  a  nulhty.*** 

S  5229c.  BnfoTosment  of  decree  in  equity.  Under  California 
procedure,  there  is  but  one  form  of  civil  action  for  the  enforce- 
ment of  a  private  right,  and  the  rules  which  under  the  chanceiy 
practice  prevents  the  enforcement  of  a  decree  in  equity  by  a 
proceeding  at  law  have  no  application.***  And  an  action  may  be 
maintained  by  a  judgment  creditor  to  enforce  a  judgment  for  the 
foreclosure  of  the  mortgage,  declaring  the  indebtedness  therein 
ascertained  to  be  a  lien  upon  the  mortgaged  land  and  directing 
a  sale  of  the  land  to  satisfy  the  indebtedness,  although  he  may 
also  have  a  remedy  for  the  enforcement  of  the  judgment  by  a 
sale  within  five  years  from  its  entry. ^** 

189  BueU  V.  BueU.  92  Cal.  393 

i-^oid.  Execution  erroneously  recalled,  remedy.  See  Town  of 
Hayward  v.  Plmental,  107  Oal.  386. 

141  Oortea  v.  Superior  CL,  86  Cal.  274;  21  Am.  St  Rep.  37. 

1*2  FUnt  V.  Phipps,  20  Oreg.  340;  23  Am.  St  Rep.  124. 

i48Faull  V.  Cooke,  19  Oreg.  455;  20  Am.  St  Rep.  836;  Kane  v. 
Preston,  24  Miss.  133;  see  $  5175,  ante. 

144  Rowe  V.  Blake.  99  Cal,  167;  37  Am.  St  Rep.  45. 

146  Id.  A  court  of  equity  will  always  find  the  means  of  enforcing; 
its  decree  against  a  delinquent  defendant,  and  its  power  in  this 
respect  is  as  extensive  as  the  exigencies  of  the  case.  Wickenham 
T.  Crittenden,  93  Cal.  17. 
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CHAPTEB  1. 

ACTION   AGAINBT  JOINT   DEBTOBS. 

I  6280.  In  g«iieraL  Parties  who  were  not  originally  served 
with  the  summons,  and  did  not  appear  in  the  action,  may  be 
summoned  after  judgment,  to  show  cause  why  they  should  not 
be  bound  in  the  same  manner  as  though  originally  serred.^  The 
summons  in.  such  cases  must  describe  the  judgment^  and  require 
the  person  summoned  to  show  cause  why  he  should  not  be  bound 
by  it,  and  must  be  served  in  the  same  manner,  and  returnable 
within  the  same  time  as  the  original  summons.^  It  is  not  neces- 
sary to  file  a  new  complaint.'  The  summons  must  be  accom- 
panied by  an  affidavit  that  the  judgment  or  some  part  thereof 
remains  unsatisfied,  specifying  the  amount  due.*  A  part  pay- 
ment of  a  demand  by  one  of  two  debtors  will  not  discharge  such 
debtor,  making  the  payment  from  the  payment  of  the  balance; 
his  obligation  is  to  pay  the  whole.*^  The  defendant  may  answer 
denying  the  judgment,  or  setting  up  any  defense  which  may 
have  arisen  subsequently,  or  he  may  deny  his  liability  upon  the 
original  obligation,  except  a  discharge  by  the  Statute  of  Limita- 
tions.'  In  Illinois,  the  remedy  is  by  scire  facias^  under  the  com- 
mon law.^    And  a  scire  faciei  may  be  issued  after  it  is  found 

1  Cal.  Code  Civ.  Pro.,  §  089;  see  Waterman  v.  Llpman,  69  Cal.  26; 
Davidson  v.  Knox,  id.  143;  Iron  Works  v.  Davidson,  73  id.  389; 
Stewart  v.  Spaulding,  72  id.  264;  Feder  v.  Bpsteln,  69  id.  456;  Alpers 
V.  Schaumel,  75  id.  590. 

a  Cal.  Code  Civ.  Pro.,  |  990. 

8  Id. 

4  Id.,  S  991. 

ft  Griffith  V.  Grogan,  12  Oal.  317. 

«  Cal.  Code  Civ.  Pro.,  §  992. 

7  For  proceedings  in  such  cases,  consult  Paterbaugb's  Common 
Law  Pleading  and  Practice,  685;  Marshall  v.  Maury,  1  Scam.  231; 
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that  the  judgment  can  not  be  collected  of  the  one  against  whom 
it  WIU9  rendered.^  Where  in  an  action  agamst  two  defendants  as 
joint  debtors  the  summons  is  served  on  one  only,  and  no  appear- 
ance is  entered  for  the  other,  the  judgment  should  be  entered 
against  both  defendants,  but  directing  the  amount  to  be  made 
of  the  joint  property  of  both,  and  the  individual  property  of  the 
person  served.^  Where  the  same  judgment  has  parsed  in  one 
action  against  two  or  more  parties,  they  are,  in  respect  to  such 
judgment,  joint  debtors.^®  This  remedy  is  not  cumulative,  but 
is  substituted  for  the  former  practice  allowing  a  new  action.^^  It 
does  not  alter  any  fundamental  principle  of  law  as  to  the  joint 
liability  of  contractors,  but  is  merely  intended  to  alter  the 
common  law  in  a  point  of  practice.^^  The  summons  can  not  be 
issued  on  a  judgment  of  the  Marine  or  District  Court  (in  New 
York),  although  it  hafi  been  docketed  in  the  county  clerk's 
office.^* 

I  6881.  Affidavit  against  Joint  debtor  not  Mrrod. 

Form  No,  1171, 

[Title  op  Coubt.] 


A.  B.,  Plaintiff, 

against 
01  D.  and  S.   F.,  Defendants. 


[Ventjb.] 
A.  B.,  being  duly  sworn,  says  that  he  is  the  plaintiff  above 
named;  that  on  the day  of ,  18. .,  he  re- 

McFadden  v.  Fortler,  20  111.  60G;  Berry  t.  Krone,  46  111.  App.  82. 
That  a  scire  facias  is  not  an'  original  action,  consult  Tiffany  v. 
Breese,  8  Scam.  490,  547. 

s  As  to  the  mode  of  proceedings  against  joint  debtors  in  the  state 
of  New  York,  see  N.  Y.  Oode  of  CMv.  Pro..  §  1932;  Garrison  v.  Gar- 
rison, 67  How.  Pr.  271;  Produce  Bank  ▼.  Morton,  52  id.  157.  That  a 
Judgment  against  Joint  debtors  may  be  enforced  by  supplementary 
proceedings,  see  Van  Glief  v.  Sickles,  5  Paige  Oh.  506;  Commercial 
Bank,  etc.  v.  Meach,  7  Id.  448;  Bmery  v.  Emery,  9  How.  Pr.  130; 
Jones  V.  Lawlin,  1  Sandf.  722. 

»  Northern  Bank  of  Kentucky  v.  Wright,  5  Robt  604;  but  contra, 
see  Tay  v.  Hawley.  39  Cal.  96. 

10  Barnes  y.  Smith,  16  Abb.  Pr.  420. 

n  Lane  y.  Salter,  4  Robt.  239. 

w  Nlles  y.  Battershall,  2  Robt  146. 

IS  Ticknor  y.  Kennedy,  4  Abb.  Pr.  (N.  S.)  417. 
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covered  a  judgment  in  the  Superior  Court  of  the  state  of  Cali- 
fornia^ in  and  for  the  county  of y  against  the  said 

defendants,  C.  1).  and  E.  F.,  for  the  sum  of dol- 
lars damages,  and   dollars  costs  of  suit;  which 

judgment  was  duly  given  and  made  by  said  court,  and  entered 
and  docketed  by  the  clerk  thereof,  to  be  enforced  against  the 
joint  property  of  the  said  C.  D.  and  E.  F.,  and  the  separate 

property  of  the  said  E.  F.;  that  afterwards,  on  the day 

of ,  18. .,  an  execution  was  issued  thereon  and 

delivered  to  the  sheriff  of  said  county  of  ,  and 

upon  which  there  was  made  the  sum  of dollars  [or 

that  nothing  was  made  thereon,  as  the  case  may  be]  over  and 
above  the  costs  and  fees  of  the  said  sheriff  upon  said  execution; 
that  the  said  judgment  remains  in  full  force,  and  not  vacated, 
annulled,    or   reversed,    and   there   is  now   due   and   impaid 

thereon  the  sum  of dollars,  and  interest  on  said 

sum  from  the day  of .,  18. .,  at  the  rate 

of per  cent,  per  annum;  that  in  said  action,  in 

which  said  judgment  was  obtained  as  aforesaid,  service  of  the 
summons  was  made  upon  the  said  E.  F.,  but  not  upon  the  said 
C.  D.,  and  he  makes  this  affidavit  in  a  proceeding  against  said 
C.  D.  under  the  statute  in  such  case  made  and  provided,  to  re- 
quire him  to  show  cause  why  he  should  not  be  bound  by  the  said 
judgment. 

[Jurat.]  [Signatitke.] 

§  5232.  Summons  against  Joint  debtor  to  show  canse,  etc. 

Form  No.  1172. 

[Title.] 

The  people  of  the  state  of  California  send  greeting:  To  C.  D., 
defendant. 
You  are  hereby  summoned  and  required  to  show  cause  within 
ten  days  (exclusive  of  the  day  of  service),  after  the  service  of 
this  summons  upon  you,  [if  served  within  this  county,  or  if 
served  out  of  this  county  but  in  this  district  within  twenty  days, 
otherwise  within  fortv  davs],  whv  you  should  not  be  bound  by  a 
certain  judgment  duly  given  and  made  by  the  said  Superior 
Court  of  the  state  of  California,  in  and  for  the  said  county  of 

,  on  the day  of ,  18 . . ,  in 

favor  of  A.  B.,  and  against  you  and  one  E.  F..  for  the  sum  of  . 

dollars  damagOv«i.  ar»d dollars  costs 

of  suit,  in  the  same  manner  a.«?  i^  von  had  been  originally  sum- 
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moned  therein^  and  upon  which  said  judgment  it  is  alleged  there 

remains  due  and  unpaid  the  sum  of dollars,  and 

interest  on  said  sum  from  the  day  ot , 

18 . . ,  at  the  rate  of per  centum  per  annum^  as 

more  fully  appears  by  the  affidavit  of  the  said  plaintiff,  A.  B., 
hereto  attached^  and  to  which  reference  is  here  made. 

And  you  are  hereby  notified  that  if  you  fail  to  appear  and 
show  cause  as  above  required  within  the  time  above  stated,  the 
said  plaintiff  will  apply  to  the  said  court  for  an  order  and  judg- 
ment that  you  be  bound  thereby  in  all  respects  as  though  you 
had  been  originally  summoned  in  said  action,  to  the  extent  of 
the  said  sum  of dollars,  and  interest  as  aforesaid, 

■ 

and  the  cost  of  this  proceeding,  and  that  execution  issue  against 
you  accordingly. 

[Attestation,  Date,  and  Signatube.] 

fi  5288.  An«w«r.  The  party  summoned  may  answer  the  com- 
plaint as  he  might  have  done  had  he  been  originally  served,  or 
he  may  deny  the  judgihent,  or  may  set  up  any  defense  that 
may  have  arisen  subsequently  to  the  judgment.  The  action  is 
really  an  action  on  the  original  joint  contract,  and  matters  of 
defense  with  respect  to  the  judgment  are  merely  incidental  to 
the  action.**  The  party  summoned  may  deny  the  judgment^  or 
set  up  any  defense  which  may  have  arisen  subsequently;  or  he 
may  deny  his  liability  on  the  obligation  upon  which  the  judg- 
ment was  recovered,  except  a  discharge  from  such  liability  by 
the  Statute  of  Limitations.*^ 

S  5284.  IssuM  and  verdict.  The  issues  formed  may  be  tried 
as  in  other  cases;  but  when  the  defendant  deniee,  in  his  answer, 
any  liability  upon  the  obligation  upon  which  the  judgment  was 
rendered,  if  a  verdict  be  found  against  him,  it  shall  be  for  the 
amount  remaining  unsatisfied  on  such  original  judgment,  with 
interest  thereon.** 

fi  5285.  Pleadings.  If  the  defendant  in  his  answer  deny  the 
judgment,  or  set  up  any  defense  which  may  have  arisen  subse- 
quently, the  summons,  with  the  affidavit  annexed,  and  the  an- 
swer shall  constitute  the  written  obligations  in  the  case;  if  he 
deny  his  liability  on  the  obligation  upon  which  the  judgment  was 

u  Tay  V.  Hawley,  39  CSal.  08;  2  Am.  Rep.  427. 

10  Cal.  Code  Civ.  Prt>.,  fi  002;  Berlin  v.  HaU,  48  Barb.  442. 

ie  Id.,  fi  OM. 

•  Vol.  Ill  —  87 

/ 
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recovered^  a  copy  of  the  oiiginal  complaint  and  judgment,  the 
Bunimons,  with  the  affidavit  annexed^  and  the  answer,  shall  con- 
stitute Bueh  written  allegations.^^ 

I  6230.  Biel«aso.  Prior  to  the  Code,  the  release  of  one  joint 
debtor  was  a  release  as  to  all,  but  it  was  required  to  be  a  techni- 
cal release  under  seal.*®  It  is  now  provided,  however,  that  "  a 
release  of  one  of  two  or  more  joint  debtors  does  not  extinguish 
the  obligations  of  any  of  the  others,  unless  they  are  mere  guar- 
antors; nor  does  it  affect  their  right  to  contribution  from  him.*'** 
One  of  two  joint  debtors,  who  has  been  released  under  the  in- 
solvent act,  is  liable  to  contribution  to  his  codebtor  for  money 
paid  to  satisfy  the  joint  obligation  after  the  discharge.^ 

17  Oal.  CMe  Civ.  Ptol,  |  903. 

IS  See  Armstrong  v.  Hayward,  6  Cal.  185;  Rowley  v.  Stoddard,  7 
Johns.  210;  Cheatham  v.  Ward,  1  Boa.  &  Pal.  633;  Nicholson  v. 
Revill,  1  Ad.  &  Bl.  683;  American  Bank  v.  Doolittle,  14  Pick.  126; 
Tockerman  v.  Newhall»  17  Mass.  583;  Goodman  v.  Smith,  18  Pick. 
416;  dted  In  Prince  v.  Lynch,  88  Cal.  528;  90  Am.  Dec.  427;  |  5230. 

ante. 
19  Cal.  Code  Civ.  Pro.,  |  1543;  see  Tompkins  v.  day  St  R.  R.  Co., 

66  Cal.  163. 

90  Ford  V.  Andrews,  0  Wend.  312;  Frost  v.  Carter,  1  Johns.  Gas.  74; 
Blsworth  V.  Oaldwell,  18  Abb.  Pr.  20. 


CHAPTEE  n. 

t 

PB00EEDING8  SUPPLEMENTABY  TO   EXECUTION.  ^< 

I  6287.  In  general.  There  are  three  classes  of  cases  provided 
for  in  which  proceedings  supplementary  to  the  execution  may 
be  had:  1.  Where  an  execution  against  property  of  a  judgment 
debtor  is  returned  unsatisfied  in  whole  or  in  part,  the  judg- 
ment creditor  at  any  time  after  the  return  is  entitled  to  an  order 
requiring  the  judgment  debtor  to  appear  before  such  judge  or 
a  referee  to  answer  concerning  his  property,  but  can  not  be  re- 
quired  to  attend  out  of  the  county  where  he  resides.*  This  pro- 
ceeding is  based  on  the  return  of  the  execution,  and  no  proof  of 
property  seems  necessary.  After  the -issuing  of  an  execution 
against  property,  and  upon  proof  by  affidavit  of  the  party  or 
otherwise,  to  the  satisfaction  of  the  court  or  judge,  or  county 
judge,  that  any  judgment  debtor  has  property  which  he  unjustly 
refuses  to  apply  towards  the  satisfaction  of  the  judgment,  the 
judgment  debtor  may  in  like  manner  be  required  to  appear  and 
answer.*  This  proceeding  is  based  on  the  proof  of  the  existence 
of  property,  and  no  return  of  execution  is  necessary,  but  only 
that  one  shall  have  been  issued  against  property;  and  it  would 
seem  that  this  proceeding  was  intended  to  be  in  aid  of  an  exist- 
ing execution.  After  the  issuing  or  return  of  an  execution 
against  property,  upon  proof  by  affidavit  or  otherwise  to  the 
satisfaction  of  the  judge,  that  any  person  or  corporation  has 
property  of  such  judgment  debtor,  or  is  indebted  to  him  in  an 
amount  exceeding  fifty  dollars,  the  judge  may,  by  an  order,  re- 
quire such  person  or  corporation,  or  any  officer  or  member 
thereof,  to  appear  before  him  or  a  referee  appointed  by  him  and 
answer  concerning  the  same.®  After  the  issuing  and  before  the 
return  of  an  execution  against  property,  any  person  indebted 
to  the  judgment  debtor  may  pay  the  sheriflP  the  amount  of  hia 
debt  or  enough  to  satisfy  the  execution.* 

1  OaJ.  Code  Olv.  Pro.,  |  714. 

« Id.,  I  715. 

« Id.,  I  717;  see  N.  Y.  Code  Civ.  Pro.,  ||  2482-2471. 

4  Td.,  I  716;  and  see  N.  T.  Code  CHv.  Pktx,  I  2446. 
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Proceedings  Bupplementary  to  execution^  as  provided  in  the 
California  Practice  Act^  a;-e  proceedings  which  are  a  substitute 
for  a  creditor's  action  in  the  old  practice;^  and  are  regulated 
by  statute,  and  are  equally  applicable  to  Justices'  Courta.^  It  lb 
not  necessary  to  join  in  the  proceedings  the  defendant  not 
served  in  the  actionJ  They  can  not^  however,  be  had  against 
corporations  as  judgment  debtors  in  the  action;®  at  least  they 
are  not  applicable  to  insolvent  corporations.®  But  where  the 
proceedings  are  against  third  parties  who  are  indebted  to  the 
judgment  debtor,  a  corporation,  or  any  officer  or  member  thereof, 
may  be  required  to  appear  and  answer  concerning  such  indebt- 
edness.^® A  foreign  consul  can  not  be  required  to  submit  to  an 
examination.**  Before  supplementary  proceedings  can  be  in- 
stituted on  the  return  of  an  execution,  the  creditor's  remedy 
by  execution  must  be  really  exhausted.**  A  levy  of  a  second 
execution,  if  not  sure  to  satisfy  the  debt,  is  no  objection  to  sup- 
plementary proceedings  under  the  first  execution.*' 

6  Adams  v.  Hackett,  7  Oal.  187;  MeCuUough  v.  Clark,  41  id.  296; 
Pacific  Bank  v.  Robinson,  57  id.  520;  and  see  Sperling  y.  Oalfee,  7 
Mont.  514;  Ryan  v.  Maxey,  14  id.  83.  Such  proceedings,  whether 
had  before  or  after  the  return  of  the  execution'  unsatisfied,  are  not 
in  the  nature  of  a  new  action.  Collins  v.  Angell,  72  Cal.  513.  As 
to  their  true  nature,  see,  also,  Tlmm  y.  Stegman,  6  Wash.  St.  13; 
WiUiams  y.  Gallick,  11  Oreg.  337;  Knowles  v.  Herbert  Id.  240; 
Carriage  Co.  v.  Richardson,  59  N.  Y.  St  Rep.  654;  Joyce  y.  Spafard, 
9  Ciy.  Pro.  Rep.  342;  Smith  y.  Tozer,  42  Hun,  22. 

0  Cal.  Code  Ciy.  Pro.,  §  905.  As  to  how  far  these  proceedings 
are  deemed  a  new  action,  compare  Davis  v.  Tumw,  4  How.  Pr. 
190;  Orr's  Case,  2  Abb.  Pr.  457;  Dresser  y.  Van  Pelt  15  How.  Pr. 
19. 

7  Emery  y.  Emery,  9  How.  Pr.  130. 

s  Hinds  y.  Canandaigua  &  Niagara  Falls  R.  R.  Co.,  10  How.  Pr. 
487;  Sherwood  y.  Buffalo  &  New  York  City  R.  R.  Co.,  12  id.  136. 
Proceedings  may  be  iQstituted  against  a  foreign  corporation  hay- 
ing no  agent  and  doing  no  business  in  the  state,  and  a  receiver 
of  its  property  may  be  appointed.  Logan  y.  Publishing  Co.,  140 
N.  Y.  447. 

0  Hammond  v.  Hudson  River  Iron  ft  Machine  Co.,  11  How.  Pr. 
29. 

10  Cal.  Code  Civ.  Pro..  §  717;  N.  Y.  Code  Civ.  Pro.,  §  2441;  and 
see  Pendergast  v.  Dempsey,  18  Civ.  Pro.  Rep.  198. 

11  Griffin  v.  Dominguez,  2  Duer,  656. 

12  Rodney  v.  Griffiths,  6  Abb.  Pr.  211;  Spencer  v.  Cuyler,  17  How. 
Pr.  157;  Nagle  v.  James,  7  Abb.  Pr.  234. 

18  Sale  v.  Lawson,  4  Sandf.  718;  Fellerman*s  Caise,  2  Abb.  Pr. 
155;  LilUendal  v.  FeUerman,  11  How.  Pr.  528. 
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ft  6288.  Affidavit   aud    ord«r  *  for   examinatioxL   of   Judgment 
debtor,  or  of  bailee  or  debtor  of  Judgment  debtor. 

Form  No,  11/3, 

[Title.] 
[Venue.] 
A.  B.,  being  duly  sworn,  deposes  and.  says  as  follows: 
I.  I  am  the  plaintiff  in  the  above-entitled  action. 

n.  On  or  about  the day  of 18. .,  I 

recovered  a  judgment  in  said  action  in  the  Superior  Court  of  the 

state  of ,  in  and  for  the  county  of , 

against  C.  D.,  the  defend^t  in  said  action,  for 

dollars,  or  thereabouts,  for  damages  and  costs,  which  judgment 
was  duly  entered  and  docketed  in  the  office  of  the  clerk  of  said 

court,  in  the  said county  of ;  that 

an  execution  against  the  property  of  the  said  defendant  was 

duly  issued  thereon,  and  delivered  to  the  sheriff  of  said 

county  of 

III.  That,  as  I  am  informed  and  verily  believe,  the  said  C.  D. 
has  property  which  he  unjustly  refuses  to  apply  towards  the 
satisfaction  of  said  judgment,  to-wit  [designate  property.] 

IV.  That,  as  I  am  informed  and  verily  believe,  E.  F.  has 
property  belonging  to  said  judgment  debtor  [or  is  indebted  to 
the  said  judgment  debtor],  in  an  amount  exceeding  fifty  dollars 
to-wit:  in  the  sum  of dollars. 

[Jurat.  ]  [  Signature.  ] 

I  5830.  Affidavit.  The  affidavit  must  show  ad  a  jurisdic- 
tional fact,  that  the  execution  was  against  the  property.^*  It 
need  not  state  that  the  defendant  has  property.  If  the  affidavit 
shows  that  the  creditor  is  assigneee  of  the  judgment,  it  suffi- 
ciently shows  his  right  to  proceed;**^  or  it  may  be  in  the  name 
of  the  nominal  plaintiff,  for  it  is  not  a  new  suit.*®  On  applica- 
tion for  an  order  to  examine  a  third  party,  and  affidavit,  follow- 
ing the  alternative  words  of  the  statute,  "  has  property,  etc.,  or 
is  indebted,'*  is  not  sufficient.*'' 

M  People  V.  Hurlburt,  5  How.  Pr.  446. 

i«  Hough  V.  Kohlln,  1  Code  Rep.  (N.  S.)  232;  Orr*8  Case,  2  Abb. 
Pr.  457;  Ross  v.  Clussman,  8  Sandf.  676. 

i«Id. 

17  Lee  V.  Heirberger,  1  Code  Rep.  38.  Sufficiency  of  affidavit. 
See,  also,  Tefft  v.  Epstein,  17  Civ.  Pro.  Rep.  168;  Miller  v.  Adams, 
52  N.  Y.  409;  Schenck  v.  Irwin,  60  Hun,  361;  Batchelder  v.  Nugent, 
23  Civ.  Pro.  Rep.  178;  Collins  v.  Beebe,  27  N.  Y.  St.  Rep.  4.    The 
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I  6240.  Order  for  apipaarance  of  debtor. 

Farm  No,  11/4, 

[Title.] 

On  reading  the  foregoing  affidavit^  and  it  satisfactorily  ap- 
pearing to  me  therefrom  that  an  execution  was  duly  issued 
against  the  property  of  C.  D.,  the  defendant  in  the  above-enti- 
tled action^  upon  the  judgment  recovered  therein^  and  that  said 
C.  D.  has  property  which  he  unjustly  refuses  to  apply  towards 
the  satisfaction  of  the  judgment  in  said  action,  and  that  it  is  a 
proper  case  for  this  order,  and  on  application  of  the  plaintiff's 
attorney,  I,  the  undersigned,  judge  of  the  said  Superior  Court  of 

the  county  of ,  state  of ,  do  hereby 

order  and  require  the  said  defendant,  C.  D.,  personally  to  be  and 
appear  before  G.  H.,  the  referee  by  me  hereby  appointed  for  that 

purpose,  at  his  oflSce  in ,  in  the  county  of , 

on  the day  of ,  18. .,  at 

o'clock  in  the noon  of  that  day,  to  answer  con- 
cerning his  property;  and  that  a  copy  of  said  affidavit  and  of 
this  order  be  previously  served  upon  said  defendant^  C.  D. 
[Date.]  [Sionatube.] 

I  6241.  Order.  It  is  sufficient  to'  confer  jurisdiction  on  a 
return  of  execution  unsatisfied,  if  it  appear  in  respect  to  defend- 
ant's residence  that  the  execution  was  issued  to  the  sheriff  of 
the  county  where  he  then  resided  and  had  a  place  of  business, 
and  the  order  must  be  made  returnable  "  within  the  county  to 
which  the  execution  was  issued."*®  The  issuing  and  service  of 
an  order  creates  no  lien  as  against  other  creditors  who  in  the 
meantime  discover  other  property  subject  to  execution  and  levy 

affidavit  may,   with  permission,  be  amended  to  conform   to  the 
original  prooeedin.sr.    Mume  v.  Sehwabacher,  2  Wash.  Ter.  130. 

18  Bingham  v.  Dlsbrow,  14  Abb.  Pr.  251;  Jesup  v.  Jones,  32  How. 
Pr.  191;  but  see  Cal.  Code  Civ.  Pro..  §  714.  Under  this  section, 
after  an  execution  has  been  returned  unsatisfied,  the  judgment 
creditor  is  entitled  to  an  order  directing  the  Judgment  debtor  to 
appear  and  answer  concerning  his  property,  without  making  any 
affidavit  therefor.  Collins  v.  Angell.  72  Cal.  513.  As  to  the  practice 
in  New  York,  in  procuring  an  order  for  the  examination  of  third 
persons,  see  Ward  v.  Beede.  17  Abb.  Pr.  1:  S.  C,  15  id.  373:  Gib- 
son V.  Haggerty,  37  N.  Y.  555;  Lynch  v.  Johnson.  46  Barb.  56.  Form 
of  affidavit  and  order.  See  Seeley  v.  Garrison,  10  Abb.  Pr.  460. 
See,  also,  as  to  contents  of  order,  Day  v.  Brosnan.  6  Abb.  N.  O. 
312:  MiUiken  v.  Thomson,  8  N.  Y.  St  Rep.  106;  Shults  v.  Andrews, 
54  How.  Pr.  376. 
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upon  the  sanie.^®  Where  a  judgment  debtor  is  examined  on  sup- 
plementary proceedings,  the  order  made  is  binding  and  estops 
the  parties  from  again  litigating  the  same  matter  in  another 
action.  If  property  be  ordered  to  be  delivered  to  the  sheriflE  for 
sale  under  the  execution,  no  action  can  be  maintained  against 
the  sheriff  for  so  selling  it.^ 

§  5242.  Order  forbidding  debtor  to  tranefer.  The  judge  who 
makes  an  appointment  of  a  receiver  may  make  an  order  forbid- 
ding the  debtor  to  transfer  any  debts  or  make  other  disposition 
of  them  until  an  opportunity  be  given  the  receiver  to  sue;**  and 
on  violation  of  the  order  he  is  liable  to  punishment,  as  for  a 
contempt.^ 

§  5243.  Order  for  payment.  An  order  requiring  the  applicar 
tion  of  property  to  the  payment  of  a  judgment  may  be  in  the 
alternative  that  the  defendant  pay  over,  or  that  an  attachment 
issue.^  Under  the  California  practice,  an  appeal  may  be  taken 
from  an  order  made  by  a  court  or  referee  on  proceedings  sup- 
plementary to  execution;^  so  also  in  Nevada;*  but  it  seems  that 
in  New  York  such  orders  are  discretionary,  and  an  order  deny- 
ing an  application  for  them  is  not  appealable.* 

§  5244.  Order  for  appearance  of  bailee  or  debtor  of  Judgment 
debtor. 

Form  No.  1175. 

[Title.] 
On  reading  the  foregoing  affidavit,  and  it  satisfactorily  ap- 
pearing to  me  therefrom  that  A.  B.  has  property  of  the  judg- 

19  Becker  v.  Torrance,  31  N.  Y.  631;  consult  Voorhees  v.  Seymour, 
26  Barb.  569;  Duffy  v.  Dawson,  46  N.  Y.  St.  Rep.  268;  50  Id.  584. 

20  McCullough  V.  Clark,  41  Cal.  2»8. 

21  Ball  V.  Goodenough,  37  How.  Pr.  479.  The  only  power  of  the 
court  in  proceedings  supplementary  to  execution,  In  respect  to  an 
Action  by  the  judgment  creditor,  is  to  make  an  order  authorizing 
such  creditor  to  sue  in  the  proper  court  to  recover  Indebtedness 
due  to  the  Judgment  debtor,  and  to  forbid  a  transfer  pending  the 
action,  and  such  an  order  is  not  an  adjudication  of  the  rights  of 
the  parties.  McDowell  v.  Bell,  86  Cal.  616;  High  v.  Bank  of  Com- 
merce, 103  id.  525. 

22  People  ex  rel.  Noel  v.  Kingsland,  3  Keyee,  826;  S.  0.,  5  Abb. 

Pr.  (N.  S.)  90. 
28  Crouse  v.  Wheeler,  33  How.  Pr.  337. 

24  McCullough  V.  Clark,  41  Cal.  298. 

25  Hagerman  v.  Tong  Lee,  12  Nev.  331, 
M  Joyse  V.  Holbrook,  7  Abb.  Pr.  33& 
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ment  debtor  therein  mentioned,  and  is  indebted  to  him.  in  an 

amount  exceeding  fifty  dollars^  to-wit^  in  the  sum  of 

dollars,  and  that  it  is  a  proper  case  for  this  order,  and  on  ap- 
plication of  the  plaintiff's  attorney,  I,  the  undersigned,  judge 

of  the  said  Superior  Court  of  the  county  of ,  state 

of ,  do  hereby  order  and  require  the  said  A.  B. 

personally  to  be  and  appear  before  E.  F.,  the  referee  by  me 

hereby  appointed  for  that  purpose,  at  his  office  in , 

in  the  county  of ,  on  the day  of , 

18. .,  at o'clock  in  the noon  of  that 

day,  to  answer  concerning  any  property  of  the  said  judgment 
debtor  in  his  possession,  and  concerning  any  debts  due  by  him 
to  the  said  judgment  debtor;  andthat  a  copy  of  said  affidavit  and 
of  this  order  be  previously  served  upon  said  defendant,  and  upon 
said  A.  B. 

[Date.]  [Signature.] 

I  5246.  Contempt.  If  any  person,  party,  or  witness  diaobey 
an  order  of  the  referee,  properly  made,  in  proceedings  before  him 
under  this  chapter,  he  may  be  punished  by  the  court  or  judge 
for  a  contempt;*'  and  it  is  contempt  to  refuse  on  the  ground 
that  he  is  a  witness  attending  on  another  court*  The  court 
will  not  punish  a  debtor  for  contempt  in  disregarding  the  order 
requiring  an  examination  before  a  referee  in  supplementa-ry  pro- 
ceedings, where  the  same  plaintiff  had  obtained  a  previous  order 
against  him  on  the  same  judgment,  which  was  outstanding  and 
not  disposed  of.*  If  the  judge  finds  the  defendant  able  to  pay 
the  judgment,  and  orders  him  to  do  so  within  a  time  specified, 
and  also  to  pay  the  costs  stated,  the  defendant,  if  he  fails  to  com- 
ply, may  be  proceeded  against  as  for  a  contempt.^  For  any  dis- 
obedience to  the  order  of  the  judge  out  of  court,  the  court  may 
punish  by  order  to  show  cause  or  attachment.'* 

27  Gal.  Code  Civ.  Pro..  $  721:  and  see  Perkins  v.  Kendall.  3  Civ. 
Pro.  Rep.  240:  Fleming  v.  TonrRee,  21  id.  297;  16  N.  Y.  Supp.  2: 
Shults  V.  Andrews,  54  How.  Pr.  378;  N.  Y.  Code  Civ.  Pro..  $  2457. 

28  Page  V.  Randall,  6  Cal.  32. 

29  Brockway  v.  Brien,  37  How.  Pr.  270.  As  to  the  proper  method 
of  obtaining  the  attendance  of  a  witness  upon  a  hearing  In  sup- 
plementary proceedings,  consult  Pjeople,  etc.  v.  Dutcher,  3  Abb. 
Pr.  (N.  8.)  152. 

80  Brush  V.  Lee,  6  Abb.  Pr.  (N.  S.)  50. 

81  Wlckes  V.  Dresser,  4  Abb.  Pr.  93;  compare  Wicker  v.  Dreaaer^ 
14  How.  Pr..465;  see  "  Contempts,"  post,  chap.  5. 
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ft  5246.  ExaminAtion  of  third  persons.  Sections  241,  242, 
and  243  of  the  Califonua  Practice  Act,^  relating  to  proceedings 
supplementary  to  execution,  do  not  authorize  the  court  to  make 
an  order  for  the  application  of  property  of  the  'judgment  debtor 
in  the  hands  of  a  third  party  to  the  satisfaction  of  a  judgment, 
upon  the  mere  aflBdavit  of  the  plaintiflf,  without  first  examining 
the  party  alleged  to  have  the  property  in  his  possession,  as  to  the 
truth  of  the  allegation.  The  order  to  apply  the  property  to  the 
satisfaction  of  the  judgment  must  he  based  upon  the  answer 
of  the  person  alleged  to  have  it  in  his  possession,  and  such  other 
testimony  as  may  be  adduced*  at  the  hearing,  in  connection  with 
his  answer.  The  afiBdavit  of  the  plaintiff  merely  serves  as  the 
basis  of  a  proceeding  to  acquire  jurisdiction  of  a  party  who  was 
before  a  stranger  to  the  action.®^  Where  it  is  evident  that  a 
garnishee,  on  examination  under  an  order  supplementary  to  exe- 
cution, acts  in  bad  faith  in  denying  his  indebtedness  or  asserting 
his  claim,  the  referee  may  treat  it  as  fraudulent  and  disre* 
gard  it.** 

ft  6247.  Liability  of  third  parties.  Where  the  defendant  in 
an  action,  whose  property  has  been  attached  by  the  sheriff, 
deposited  with  the  sheriff  a  sum  of  money  in  gold  coin  in  lieu  of 
an  undertaking  to  procure  a  release  of  the  property,  and  the 
property  was  thereupon  released,  and  afterwards,  by  agreement 
between  the  parties  to  the  action,  the  money  was  taken  from  the 
sheriff  and  loaned  out  pending  the  litigation,  and  a  note  draw- 
ing interest  taken  therefor,  payable  to  plaintiff's  attorney,  it  was 
hdd  that  after  plaintiff  recovered  judgment,  the  persons  who  bor- 
rowed the  money  did  not  hold  in  the  character  of  bailees  of  the 
sheriff,  hut  that  they  were  mere  debtors,  and  the  money  in  their 
hands  a  mere  debt,  to  be  treated  as  such  on  proceedings  supple- 
mentary to  execution.*^  In  order  to  bring  a  party  within  the 
terms  of  the  two  hundred  and  fortieth  section  of  the  Practice 
Act,®*  there  must  be  a  judgment  and  an  execution  thereon  against 
property,  and  the  person  making  the  payment  must  be  indebted 
at  the  instant  to  him  against  whom  the  execution  runs.*'    If 

w  Cal.  Code  Civ.  Pro.,  §§  717-719. 
88  Hathaway  v.  Brady,  26  Cal.  586. 

84  Parker  v.  Page,  38  Cal.  522;  but  see  kagerman  v.  Tong  Lee» 
12  Nev.  381. 
B»  Hathaway  v.  Brady,  26  Cal.  586. 
36  Cal.  Code  Civ.    Pro.,  §  716. 
8T  Brown  v.  Ay  res,  33  Cal.  525;  91  Am.  Dec.  655. 
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• 

there  is  any  dispute  as  to  the  ownership  of  the  property,  or  if  the 
third  person  proceeded  against  in  good  faith  deniea  the  debt, 
neither  the  judge  nor  referee  has  power  or  authority  to  decide 
the  disputed  question  and  order  the  property  delivered,  or  money 
paid  in  satisfaction  of  the  judgment;  the  only  course  to  pursue  is 
to  apply  for  an  order  forbidding  any  transfer  or  other  disposi- 
tion, and  authorizing  a  suit.*® 

§  5248.  Satisfaction  of  demand.  The  plaintiff,  in  an  action  for 
a  personal  tort,  after  a  verdict  in  his  favor,  and  before  judgment, 
assigned  the  cause  of  action  and  verdict.  Judgment  having 
been  subsequently  entered,  defendant  was  garnished  under  the 
execution  issued  on  other  judgments  against  the  plaintiff,  and 
paid  to  the  sheriff  the  amount  of  the  judgment  in  favor  of  the 
plaintiff  against  him,  who  applied  the  same  upon  the  executions; 
it  was  held  that  the  assignment  was  void,  and  that  the  payment 
bv  defendant  to  the  sheriff  was  a  satisfaction  of  the  judgment.** 

§  5249.  Beceiver  may  be  appointed.  In  proceedings  supple- 
mentary to  execution  the  court  has  power,  when  it  has  all  parties 
before  it,  to  appoint  a  receiver,  and  order  a  note  in  the  hands  of 
a  third  person,  a  party  to  the  proceeding,  and  payable  to  the 
judgment  debtor,  or  to  such  third  person,  as  trustee  of  the  judg- 
ment debtor,  to  be  delivered  up  to  the  receiver,  to  be  col- 
lected by  suit  or  otherwise  under  its  direction,- and  the  proceeds 
applied  to  the  payment  of  the  debt.*^ 

38  Under  §  246,  Nev.  Stat.  (Cal.  Code  Civ.  Pro.,  ft  720);  Hager- 
man  v.  Tong  Lee,  12  Nev.  331. 

39  Lawrence  v.  Martin,  22  Cal.  173. 

40  Hathaway  v.  Brady.  26  Cal.  586;  68  Am.  Dec.  410.  As  to  pro- 
<'eedlngs  therein,  consult  Bloodgood  v.  Clark,  4  Paige  Ch.  574;  Fltz- 
burgh  V.  Haveringham,  6  id.  29;  Browning  v.  Bettis,  8  Id.  568; 
Kemp  V.  Harding,  4  How.  Pr.  178;  Dorr  v.  Noxon,  5  id.  29;  Myres* 
CflRo.  2  Abb.  Pr.  476;  Todd  v.  Crooke,  4  Sandf.  694;  People  v.  Hurl- 
biirt  5  How.  Pr.  446;  Ball  v.  Goodenough,  37  id.  479;  Kennedy 
V.  Thorp,  3  Abb.  Pr.  (N.  S.)  131;  Strohn  v.  Epstein,  14  Abb.  N.  C. 
322;  Morgan  v.  Von  Kohnstamm,  60  How.  Pr.  161;  Saylee  v.  Best. 
20  N.  Y.  Supp.  951;  Grace  v.  Ctirtiss,  23  id.  321;  Terry  v.  Bange, 
24  N.  Y.  St  Rep.  599.  The  historj-  of  a  receiver's  powers  under 
several  statutes  considered.  Hayner  v.  Fowler.  16  Barb.  300;  see 
Porter  v.  Williams,  9  N.  Y.  142;  Edmonston  v.  McLoud,  16  id. 
543. 
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I  6250.  WitnMSM.  Witnesses  may  be  required  to  appear  and 
testify  before  the  judge  or  referee  upon  any  proceeding  under 
tidi  chapter  in  the  same  manner  as  upon  the  trial  of  an  issue.^^ 

S  5851.  Wliat  prop«rty  may  be  reached.  Supplementary  pro- 
ceedings are  limited  to  reaching  the  property  of  the  judgment 
debtor  in  his  possession  or  in  the  possession  of  another  party 
which  is  conxseded  to  belong  to  the  defendant.  The  judge  has 
no  power  to  try  the  question  of  title,  where  the  property  is  in 
the  hands  of  others  who  make  claim  to  it.**  Property  held  in 
trust  for  the  support  of  the  judgment  debtor  can  not  be  reached;*'' 
but  property  previously  deposited  in  bank,  under  an  account 
opened  in  his  name  "  in  trust,"  can  be  so  reached.**  The  cred- 
itor can  only  reach  moneys  actually  due,  and  not  moneys  to 
become  due  on  a  contingency  or  on  an*  executory  contract;**^  nor 
property,  acquired  after  commencement  of  the  proceedings  and 
w^hich  had  already  been  paid  out  to  another  creditor;**  nor  the 
earnings  accruing  after  the  date  of  the  order ;*'^  nor  movables 
which  the  debtor  assigned  for  the  benefit  of  his  creditors  while 
the  execution  was  in  life  in  the  sheriflE's  hands;**  nor  a  right  of 
action  for  a  mere  tort;**  nor  the  interest  of  the  debtor  as  a  cestui 
que  trust. ^    Where  the  wife  declares  a  homestead,  and  the  hus- 

4iCaL  CJode  Civ.  Pro.,  §  718;  McCullough  v.  Clark,  41  Cal.  298; 
and  see  Knowles  V.  De  Lazare,  3  How.  Pr.  (N.  S.)  35;  Benjamin 
V.  Myers,  3  N.  Y.  St.  Rep.  2M;  Schwab  v.  Cohen,  13.  Id.  709;  N.  Y.  ' 
Code  Civ.  Pro.,  §  2460. 

^Hagerman  v.  Tong  Lee.  12  Nev.  331;  Stewart  v.  Foster,  1 
Hilt.  505;  HaH  v.  McMahon,  10  Abb.  Pr.  103;  Teller  v.  Randall, 
40  Barb.  242;  Crounse  v.  Whipple,  34  How.  Pr.  333.  See  McDow- 
ell T.  BeU,  86  Cal.  615. 

«ix)oke  V.  Mabbett,  2  Keyes,  457;  Campbell  v.  Foster,  35  N.  Y. 
361;  Manning  y.  Evans,  19  Hun,  500. 

44  People  V.  Klngsland,  3  Keyes,  325;  S.  C,  5  Abb.  Pr.  (N.  S.)  90. 

«  McCormIck  v.  Kehoe,  7  N.  Y.  Leg.  Obe.  184. 

4«Caton  V.  Southwell,  13  Barb.  336. 

47  Campbell  v.  Foster,  16  How.  Pr.  275. 

48  Weed  V.  Pierce,  9  Cow.  728;  Watroue  v.  Lathrop,  4  Sandf. 
700. 

49  Ten  Broeck  v.  Sloo,  2  Abb.  Pr.  234. 

w  Scott  V.  Nevlus,  6  Duer,  672;  Stewart  v.  Foster,  1  HUt.  605. 
As  to  what  property  may  be  reached,  see  Padflc  Bank  v.  Robinson, 
57  Cal.  520;  Collins  v.  Angell,  72  Id.  513;  Winters  v.  McCarthy,  2 
Abb.  N.  C.  357;  Ralnsford  v.  Temple,  22  N.  Y.  Supp.  937;  Sorven 
V.  Lowerre,  23  Id.  1052.  Proceedings  supplemental  to  execution 
can  reach  choses  In  action  arising  from  torts  committed  on  the 
propttly  of  the  judgment  debtor  which  might  be  reached  by  a 
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band  effects  an  inBurance  on  the  dwellings  taking  the  policy 
in  his  name^  and  the  dwelling  is  destroyed  by  fiie^  the  sum  diia 
from  the.  insurance  company  can  not  be  garnished  by  a  creditor 
of  the  husband." 

I  5252.  Arrest  of  Jud^^ant  debtor.  Instead  of  the  order  re- 
quiring the  attendance  of  the  judgment  debtor,  the  judge  may, 
upon  affidavit  of  the  judgment  creditor,  his  agent  or  attorney, 
if  it  appear  to  him  that  there  is  danger  of  the  debtor  absconding, 
order  the  sheriff  to  arrest  the  debtor  and  bring  him  before  suca 
judge.  Upon  being  brought  before  the  judge  he  may  be  or- 
dered to  enter  into  an  undertaking,  with  sufficient  surety,  that 
he  will  attend,  from  time  to  time,  before  the  judge  or  referee,  as 
may  be  directed,  during  the  pendency  of  the  proceedings,  and 
will  not  in  the  meantime  dispose  of  any  portion  of  his  propei-ty 
not  exempt  from  execution.  In  default  of  entering  into  such 
undertaking  he  may  be  committed  to  prison.***  This  is  a  portion 
of  the  section  which  seems  to  be  in  aid  of  an  existing  execution^ 
and  must  be  accompanied  by  proof  of  property.  Nothing  is 
here  said  of  the  necessity  of  showing  fraud;  but  it  would  'seem 
to  be  necessary  under  the  California  Constitution. 

I  6258.  Affidavit  for  order  of  arreet.S8 

Form  No,  1176, 

[Title.] 
[Same  in  Form  No.  1173,  down  to  and  including  III.] 
IV.  And  I  further  state  that  I  have  reason  to  believe,  and 
do  believe,  that  there  is  danger  of  the  said  C.  D.'s  absconding, 
and  going  beyond  the  reach  of  the  process  of  this  court,  or 
without  the  limits  of  the  state,  with  intent  to  defraud  his  cred- 
itors, and  myself  particularly;  that  my  reasons  for  such  belief 
are  as  follows  [state  facts]. 

[Jurat.]  [Signatttre.] 

creditor's  bill,  and  the  court  in  such  proceedings  may  authorize 
a  suit  by  the  judgment  creditor  to  recover  such  choeee  in  action. 
Staples  V.  May,  87  Cal.  178.  Order  authorizing  judgment  creditor 
to  sue.  See  High  v.  Bank  of  Commerce,  95  Cal.  386;  103  id.  525. 
Deerlng  v.  Eichardson-Kimball  Co.,  109  id.  73. 

Bi  Houghton  v.  Lee,  50  Cal.  101. 

82  CaJ.  Code  Civ.  Pro.,  §  715:  N.  Y.  Code  Civ.  Pro.,  §§  2437,  2440; 
and  see  Netzel  v.  Mulford,  59  How.  Pr.  452;  Rohshand  v.  Waring; 
1  Abb.  N.  C.  311. 

88  As  to  forms  of  order  and  undertaking,  the  foi*ms  under  "  Ar- 
rest and  Bail "  as  a  provisional  remedy,  ante,  may  be  made  to  ap- 
ply, with  certain  changes  which  will  readily  suggest  themselvea 
to  the  practitioner. 


CHAPTEB  III. 

-  ABBITRATIONS    AND   AWABDS. 

ft  6854.  AgrMOdcnt  of  gvneral  submiBsioa  to  arbitration  — 
^aliort  form. 

Form  No.  ii/y, 

[TiTLB.] 

We,  the  undersigned,  mutually  agree  to  submit^  and  do  hereby 
submit,  all  our  matters  in  difference,  of  every  name  or  nature, 
to  the  award  and  decision  of  P.  Q.,  B.  S.,  and  T.  TJ.,  for  them 
to  hear  and  determine  the  same,  and  make  their  award  in  writ- 
ing, on  or  before  the day  of next. 

Witness  our  hands,  this day  of ,  18. . 

[SlONATXTBES  AND  SeALS.] 

I  5255.  Agreement  of  special  eabmiMion  to  arbitration. 

Form  No.  ii/8. 

'     [Title.] 

Whereas  a  controversy  is  now  existing  and  pending  between 
A.  B.,  of,  etc.,  and  C.  D.,  of,  etc.,  in  relation  to  certain  mining 
claims  and  quartz-mills,  under  a  contract  made  by  and  between 

the  said  parties,  at  the  town  of aforesaid,  on  the 

day  of last  past: 

Now,  therefore,  we,  the  undersigned,  A.  B.  and  C.  D.,  afore- 
said, do  hereby  submit  the  said  controversy  to  the  arbitrament 
of  P.  Q.,  B.  S.,  and  T.  U.,  of,  etc.,  or  any  two  of  them;  and 
we  do  mutually  covenant  and  agree,  to  and  with  each  other, 
that  the  award  to  be  made  by  the  said  arbitrators,  or  any  two 
of  them,  shall  in  all  things,  by  us  and  each  of  us,  be  well  and 
faithfully  kept  and  observed;  provided,  however,  that  the  said 
award  be  made  in  writing,  under  the  hands  of  the  said  P.  Q., 
E.  S.,  and  T.  IJ.,  or  any  two  of  them,  and  ready  to  be  delivered 
to  the  said  parties  in  difference,  or  such  of  them  as  shall  desire 
the  same,  on  the day  of next. 

And  it  is  hereby  further  stipulated  and  agreed  by  and  betweei\ 
the  said  A.  B.  and  C.  D.,  the  parties  to  said  controversy,  that 
this  submission  to  arbitration  of  the  controversy  herein  named 
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shall  be  entered  as  an  order  of  the  Superior  Court  of  the  State  of 

California,  in  and  for  the  county  of 

Witness  our  hands,  etc. 

[SlONATUEBS  AND  SeALS.]' 

ft  5256.  AgreoDMit  to  dfltermine  partnerslilp  dij^putaa  I17 
arbitration. 

Form  No.  1179, 

This  agreement,  made  and  entered  into  this day 

of ,  18.  .y  between  A.  L.  of  the  first  part,  F.  H.  of 

the  second  part,  and  Q.  F.  of  the  third  part,  all  of  the  city  of 
,  county  of 

Whereas  the  said  parties  of  the  first  and  second  parts  were, 

for  a  long  time  prior  to  the day  of  , 

18. .,  engaged  and  concerned  together  as  copartners,  which  part- 
nership was  dissolved. 

And  whereas,  for  the  purpose  of  compromising,  finally  end- 
ing, and  absolutely  determining  all  differences^  controversies, 
actions,  suits,  debts,  accounts,  and  demands  whatsoever,  had, 
made,  moved,  depending,  arising,  or  accruing,  or  which  at  any 
time  or  times  may  be  had  by  or  between  said  parties  of  the  first 
and  second  parts,  for  or  by  reason  or  means  of  the  accounts  of 
said  copartnership,  or  of  any  matter  or  thing  relating  thereto, 
resulting  therefrom,  or  otherwise  howsoever,  it  has  been  cove- 
nanted by  said  parties  to  refer  all  such  differences  of  accounts  to 
the  said  party  of  the  third  part  for  arbitration  and  adjustment^ 
and  the  said  party  of  the  third  part  has  consented  to  become 
such  arbitrator. 

Now,  this  agreement  witnesseth,  that  the  said  parties  of  the 
first  and  second  parts  do  hereby  mutually  covenant  and  agree, 
to  and  with  each  other,  that  the  said  party  of  the  third  part 
shall  arbitrate,  award,  order,  judge,  and  determine  of  and  con- 
cerning all  and  all  manner  of  actions,  cause  and  causes  of  ac- 
tions, suits,  controversies,  claims,  and  demands  whatsoever  re- 
lating to  or  growing  out  of  their  copartnership  account,  prior 

to  the day  of ,  18 . . ,  and  shall  conclude 

such  arbitration,  and  make  award,  and  deliver  the  same  to  either 
of  said  parties  of  the  first  or  second  part  in  three  months  from 
this  day;  and  said  parties  of  the  first  and  second  parts  mutually 
agree  to  abide  by  the  said  award  in  all  things. 

1  As  to  making  submission  an  order  of  court,  see  Cal.  Code  Cir. 
Pro.,  H  1283;  Cal.  Academy  Sciences  v.  Fletcher,  99  Cal.  207. 
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ft  5267.  Release  to  be  executed  by  party  to  an  arbitratioii,wheci 
required  In  the  award. 

Form  No.  ix8o. 

Know  all  men  by  these  presents^  that  I,  A.  B.^  of  the 

county  of  . . . ; ,  f  or  and  in  consideration  of  the  sum 

of  one  dollar,  to  me  in  hand  paid  by  C.  D.,  of , 

and  in  pursuance  of  an  award  made  by  P.  Q.,  B.  S.,  aad  T.  U., 
arbitrators  between  us,  the  said  A.  B.  and  C.  D.,  and  bearing 

date  the day  of ,  18. .,  do  hereby  release 

and  forever  discharge  the  said  C.  D.,  his  heirs,  executors,  and 
administrators,  of  and  from  all  actions,  cause  and  causes  of 
action,  suits,  controversies,  claims,  and  demands  whatsoever,  for 
or  by  reason  of  any  matter,  cause,  or  thing,  from  the  beginning 

of  the  world  down  to  the day  of ,  18. . 

[Insert  the  date  of  submission]. 

In  witness  whereof,  etc. 

[SlGNATUBES  AND  SeALS.] 

ft  5258.  Beport  of  arbitrators. 

Form  No.  ii8i, 

[Title.] 
We,  the  undersigned  arbitrators  appointed  by  the  agreement 
of  arbitration  hereto  annexed,  respectfully  report  that  the  mat- 
ters in  said   agreement  of  arbitration   mentioned   were  duly 

brought  to  a  hearing  before  us,  on  the day  of , 

18. .,  at  the  office  of ,  in  the county 

of   ,  the  said  A.  B.  attending  with  his  counsel, 

C.  D.,  Esq.,  and  E.  F.  attending  with,  his  counsel,  G.  H.,  Esq.; 
and  evidence  by  and  on  behalf  of  each  of  the  respective  parties 
having  been  submitted  and  received,  we  find  therefrom  and  make 
the  following  award  [set  forth  award]. 

P.  Q., 

Xv.  S., 

X,  T., 

Arbitrators. 
[Date.] 

§  6259.  Beport  of  arbitrators  or  referee  on  a  part  of  iMoee, 
or  on  an  accotint. 

Form  No.  jjS2. 

[Title.] 

To  the court  of : 

A  reference  having  been  made  to  me,  by  order  dated  the 
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day  of ,  18. .,  to in  tiiia 

action^  1  respectfully  report: 
That  I  have  heard  both  parties,  and  find  the  annexed  account 

to  be  correct. 

[Account.] 
[Or  find  the  following  facts:  state  them.] 

G.  D.,  Beferee. 

ft  6ii60.  Award  concloBlTe.  An  award  rendered  upon  a  fair 
arbitration  of  a  matter  in  dispute  between  two  parties,  and 
for  a  long  time  after  concurred  in^  must  be  held  to  be  conclu- 
sive.' The  award  of  money  is  absolute  and  unconditional,  but 
the  award  of  releases  is  dili'erent,  for  they  are  concurrent  acts, 
and  neither  party  can  compel  the  other  to  execute  a  release,  with- 
out the  tender  of  a  release  by  himself.^  Where  parties  sub- 
mit to  an  arbitrator,  they  are  presumed  to  know  that  his  award 
will  be  final,  and  they  must  be  required  to  exercise  due  diligence 
in  procuring  the  evidence  upon  which  to  base  a  proper  award.* 
An  award  is  void  which  is  not  final  and  conclusive,  and  does  not 
embrace  all  the  matter  submitted.^ 

§  5261.  Ihity  of  arbitrators.  It  is  the  duty  of  ai'bitrators  to 
pass  upon  the  whole  subject  in  controversy,  and  if  it  appears 
on  the  face  of  the  award  that  they  have  not  disposed  of  the 
whole  matter,  or  if  the  terms  of  the  award  render  a  further 
inquiry  necessary  to  ascertain  a  sum  to  be  paid  or  an  act  to  be 
done,  it  is  void .• 

I  5J262.  Hearing.  Each  party  to  an  ^bitration  is  entitled  to 
an  opportunity  to  be  heard  in  the  presence  of  the  other,  and 
to  have  reasonable  time  to  produce  witnesses  and  examine  them.^ 

ajarvls  v.  Fountain  Water  CJo.,  5  Cal.  179.  See,  also,  as  to  con- 
clusiveness of  award,  Fulmore  v.  McGeorge,  91  Oal.  611;  Robinson 
V.  Lod^e,  97  Id.  62;  Garrow  v.  NIcolal,  24  Oreg.  76;  Baehelder  v. 
Wallace,  1  Wash.  Ter.  107;  Thornton  v.  McCormick,  75  Iowa,  285; 
Sweet  V.  Morrison,  116  N.  Y.  19;  15  Am.  St  Rep.  376. 

8  Dudley  v.  Thomas.  23  Cal.  365. 

4  Montiflorl  v.  Engels,  3  Cal.  431. 

BTalbott  V.  Hartley.  1  Cranch  C.  C.  31;  Colcord  v.  Fletcher,  50 
Me.  398;  McCrary  v.  Harrison,  36  Ala.  577. 

«  Porter  v.  Scott,  7  Cal.  312;  see  S  5270,  ante. 

t  Morewood  v.  Jewett,  2  Robt.  496.  An  award  Is  invalid  and 
void  unless  both  of  the  parties  have  notice  of  the  time  and  place 
of  the  meetin^r  of  the  arbitrators,  and  an  opportunity  to  be  heard. 
Curtis  V.  Sacramento,  64  Oal.  102;  see  Oal.,  etc.,  M.  B.  Church  v. 
Seitz,  74  id.  287. 
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ft  5268.  IiiTalid  awards.  x\n  award,  to  be  valid,  must  be  cer- 
tain and  decisive  as  to  the  matters  submitted,  and  thus  avoid 
all  further  litigation.®  A  useless  and  invalid  determination 
upon  one  item  properly  presented  within  the  general  terms  of 
the  submission  must^  on  principle,  be  as  fatal  to  the  entire  ac- 
tion of  the  arbitrators  as  an  omission,  intentional  or  uninten- 
tional,  to  notice  the  item  at  all.^  But  the  making  of  a  new  and 
supplementary  paper,  and  attaching  the  same  to  the  award  after 
it  has  been  delivered,  does  not  vitiate  the  original  award,  and 
may  be  treated  as  surplusage.*®  An  award  is  avoided  by  a  mis- 
take in  law  by  an  arbitrator  as  to  what  is  submitted  to  his 
decision.**  An  award  bad  in  part  may  be  enforced  for  the  part 
that  is  good,  if  not  attacked  for  fraud,  and  the  matter  is 
divisible.*^ 

§  5264.  Jurisdiction.  Where  it  is  stipulated  that  the  submis- 
sion be  made  an  order  of  court,  it  must  be  of  some  court  having 
jurisdiction  of  the  subject-matter  of  the  controversy,  otherwise 
it  is  void  in  toto,  and  the  arbitrators  have  no  power  under  it.*f 
If  it  appear  that  the  intention  was  to  make  the  award  only  a 
rule  of  court,  the  court  has  no  jurisdiction."  It  does  not  fol- 
low that  because  a  matter  in  difference  between  parties  may 
be  submitted  by  them  to  arbitration,  that  a  court  of  record, 
or  any  other  court,  will  thereby  acquire  jurisdiction  of  the 
subject-matter  in  controversy  or  of  the  parties  litigant,  unless 
the  agreement  further  stipulate  that  the  submission  and  stipu- 
lation are  filed  with  the  clerk,  and  the  clerk  enter  in  his  register 
of  actions  a  note  of  the  submission,  with  the  names  of  the 
parties,  the  name  of  the  arbitrator,  etc.,  as  required  by  the 
Practice  Act.***  In  order  to  give  the  court  jurisdiction,  there 
must  be  a  stipulation  that  the  submission   be   entered  as  an 

s  Jacob  V.  Ketcham,  37  Cal.  197;  and  see  Fulmore  v.  McGtoorge^ 
91  Id.  611. 

»  Muldrow  V.  Norris,  12  Cal.  331. 

10  Dudley  v.  Thomas,  23  Cal.  365. 

"  Walker  v.  Walker.  1  Wins.  (N.  C.)  259.  • 

12  Muldrow  V.  Norris,  2  Cal.  74;  56  Am.  Dec.  813;  Parmelee  v. 
AUen,  32  Conn.  115;  White  v.  Arthur,  59  Cal.  33.  Instance  of  an 
award  not  void  for  uncertainty.    Carsley  v.  Lindsay,  14  CaL  890. 

18  WiUiams  V.  Walton,  9  CaJ.  142. 

H  Fairchild  v.  Doten,  42  Cal.  125. 

»Cal.  Code  Civ.  Pro.,  $  1283;  Kettleman  v.  Treadway,  65  Cal. 
505;  Ryan  v.  Dougherty,  30  id.  218.  Practice  as  to  award  of  ar- 
bitrators stated  In  Motor  Co.  v.  Cummings,  5  Wash.  St  206. 

Vol.  Ill  —  89. 
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order  of  court,  and  the  clerk  must  make  the  pitqper  entiiea 
in  the  register.^* 

I  6S65.  Judgmmt  on  award.  Where  a  Babmiaaon  to  arbitra- 
tion ia  made  an  order  of  court  under  the  Practice  Act,  the  clerk 
may  enter  judgment  on  the  award,  in  due  time,  without  any 
further  order  of  the  court^^  The  report  of  a  refefee,  and  the 
award  of  an  arbitrator,  are  in  all  eeeentials  the  same.^®  And 
a  consent  to  submit  a  matter  to  arbitration  does  not  imply  a 
consent  that  the  party  in  whose  favor  the  award  is  made  maj 
enter  judgment  upon  it  in  court  as  a  matter  of  course.^*  After 
the  expiration  of  five  days  from  the  filing  of  the  award,  upon  the 
application  of  a  party,  and  on  filing  an  affidavit  showing  that 
notice  of  filing  the  award  has  been  served  on  the  adverse  party 
or  his  attorney  at  least  four  days  prior  to  such  application,  and 
that  no  order  staying  the  entry  of  judgment  has  been  served, 
the  award  must  be  entered  by  the  clerk  in  the  judgment-book, 
and  thereupon  has  the  effect  of  a  judgment.*®  If  a  judgment 
on  an  award  is  entered  by  the  clerk  at  the  request  of  the  party 
m  whose  favor  it  is  rendered,  within  lees  than  five  days  after 
the  award  is  filed,  and  without  notice  to  the  other  party,  the  pre- 
vailing party  can  not  afterwards  question  its  validity  on  the 
ground  that  it  was  irregularly  entered.*^ 

f  6800.  Hatters  submitted.  The  rule  is  general  that  arbi- 
trators must  pass  upon  all  matters  submitted,  or  their  award 
will  be  invalid.  If  several  matters  are  specified  in  the  submis- 
sion, and  the  award  does  not  disclose  that  each  is  determined, 
it  is  defective  on  its  face,  and  can  be  set  aside  on  motion.     But 

i«  Pleratt  v.  Kennedy,  43  Cal.  303.  Amendment  of  entry  of  sub- 
mission. See  Cal.  Academy  Sciences  v.  Fletcher,  09  Cal.  207.  Sub- 
'mission  of  a  cause  to  arbitration,  made  pending  an  action  thereon, 
operates  as  a  discontinuance  of  the  action.  Draghicevich  v. 
Vnlicevich,  76  CaJ.  378. 

i^Carsley  v.  LindRay.  14  Cal.  .390;  overruling  Heslep  v.  City 
of  San  Francisco,  4  id.  1.  A  judgment  entered  upon  an  award  not 
supi>orted  by  a  valid  statutory  agreement  of  submission  to  arbi- 
tration is  absolutely  t*oid,  and  may  be  set  af^ide  by  the  court  with 
or  without  a  motion  therefor,  and  execution  thereof  may  be  per- 
petually stayed.    Matter  of  Kreiss,  06  Cal.  617. 

18  Grayson  v.  Guild,  4  Cal.  122.  As  to  power  of  the  court  to 
modify  or  correct  the  award  on  motion,  see  Cal.  Code  Civ.  Era, 
I  1288. 

iSGunter  v.  Sanchez,  1  Cal.  46. 

»Cal.  Code  Civ.  Pro.,  §  1286. 

M  Hoogs  V.  Morse^  81  Cal.  12a 
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if  the  submiBBion  is  general  of  all  matters  in  controversy,  with- 
out specification,  it  is  not  necessary  that  the  award  should  em- 
brace any  matters  except  those  which  are  laid  before  the  ar- 
bitrators. These  last,  however,  must  be  passed  upon,  or  the 
award  will  be  void  in  toto,  and  be  set  aside  upon  a  proper  showing 
of  the  omission.^ 

§  5267.  liust  be  in  writing.  The  submission  must  be  in 
writing,  and  may  be  to  one  or  more  persons.^  The  award  also 
must  be  in  writing,  signed  by  the  arbitrators,  or  a  majority  of 
them,  and  delivered  to  the  parties.  And  when  the  submission 
is  made  an  order  of  court,  the  award  must  be  filed  with  the 
derk.^ 

f  5268.  Objections  to  award.  Where  an  award  is  objected  to 
on  the  ground  that  it  embraces  matters  not  in  fact  submitted, 
though  within  the  general  terms  of  submission,  it  lies  witli 
the  objecting  party  to  show  affirmatively  in  what  the  arbi- 
trators have  exceeded  their  authority.  Without  such  showing 
the  award  will  be  sustained.^  If  the  party  in  whose  favor 
an  award  of  arbitrators  is  made  voluntarily  takes  Judgment  on 
the  award,  and  then  receives  the  amount  of  the  judgment  in 
satisfaction  of  it,  this  is  a  waiver  of  any  errors  or  misconduct 
on  the  part  of  the  arbitrators.^  If  the  parties  upon  the  trial 
before  the  arbitrators  submit  by  mutual  consent  matters  not 
included  in  the  written  submission,  and  the  arbitrators  try  such 
matters,  neither  party,  after  publicatioff  of  the  award,  can  ob- 
ject that  the  award  exceeded  the  submission.^ 

§  5269.  Organisation.  All  the  arbitrators  must  meet  and  act 
together  during  the  investigation;  but  when  met,  a  majority 
may  determine  any  question.  Before  acting  they  must  be 
sworn  before  an  officer  authorized  to  administer  oaths,  faith- 
fully and  fairly  to  hear  and  examine  the  allegations  and  evi- 
dence of  the  parties  in  relation  to  the  matters  in  controversy, 
and  to  make  a  just  award  according  to  their  understanding.^ 

a  Mnldrow  v.  Norris,  12  Cal.  331. 

23  Cal.  Code  Civ.  Pro.,  §  1282. 

24  Id.,  §  1286. 

2B  See  Blair  v.  Wallace,  21  Cal.  817. 
»  Hoogs  V.  Morse,  31  Cal.  12a 
«  Woods  V.  Page,  37  Vt.  252. 
»CaL  Code  Civ.  Pro.,  f  1285. 
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f  5270.  Power  of  arbltratow.  Arbitrators  have  power  to  ap- 
point a  time  and  place  for  hearing,  to  adjourn  from  time  to 
time,  administer  oaths  to  witnesses,  to  hear  the  allegations  and 
evidence  of  the  parties,  and  to  make  an  award  thereon;^  and  to 
award  costs.^^  The  arbitrator  must  make  his  award  within  the 
time  limited  in  the  agreement,  or  both  the  arbitrator  and  court 
lose  jurisdiction  of  the  case,  unless  the  parties  stipulate  in 
writing  to  extend  the  time.**  Arbitrators  have  power  to  de- 
termine both  the  validity  and  amount  of  the  claim  in  dispute.^ 
And  after  an  award  has  been  once  made  and  delivered,  the  ar- 
bitrators can  not  alter  the  same,  even  to  correct  mistakes,  with- 
out  the  consent  of  the  parties.*®  They  have  no  common-law 
powers  when  appointed  under  the  statute.*^ 

§  5271.  Principles  of  determination.  Arbitrators,  under  a 
general  submission,  are  not  bound  to  decide  according  to  strict 
law;  but  where  they  intend  to  decide  according  to  law,  a  mis- 
take apparent  on  the  face  of  the  award  is  fatal.**^  If  arbitrators 
state  the  reasons  of  their  award,  it  will  be  presumed  they  in- 
tend to  decide  according  to  law.** 

f  5272.  Setting  aside  award.  Courts  of  equity,  in  the  ab- 
sence of  statutes,  will  set  aside  awards  for  fraud,  mistake,  or 
accident.  An  award  may  be  set  aside  for  a  mistake  of  law, 
when  it  appears  on  the  face  of  the  award.*^  Where  the  ob- 
ject of  the  submission  is  to  make  an  end  of  litigation,  and  the 
award  is  uncertain  and  incomplete  upon  its  face,  it  defeats  the 
object  of  the  submission,  and  must  be  set  aside.*®  If  the  ar- 
bitrator rules  upon  questions  of  law,  and  refers  the  whole  mat- 
ter to  the  court  for  revision,  and  it  is  found  that  he  mistook  the 

20  Cal.  Code  Civ.  Pro.,  §  1284. 

80  Dudley  v.  Thomas,  23  Cal.  365;  Jonee  v.  Carter,  8  AUen,  431. 

81  Ryan  v.  Dougherty,  30  Cal.  218. 

82Colcord  V.  Fletcher,  50  Me.  398;  see  Simons  v.  MlUs,  80  CaL 
118;  Springer  v.  Schultz,  64  Id.  454;  Fulmore  v.  McGeorge,  91  Id. 
611. 

88  Rubs,  on  Arb.  135;  Porter  v.  Scott,  7  Cal.  312;  Dudley  v.  Thomas, 
28  id.  365. 

84  Williams  V.  Walton,  9  Cal.  145;  Bayne  v.  Morris,  1  Wall.  97; 
Talbott  V.  Hartley,  1  Cranch  C.  C.  31. 

88  Muldrow  V.  NorrlB,  2  Cal.  74;  56  Am.  Dec.  313. 

86  Id. 

87  Id. 

8t  Pierson  v.  Norman,  2  Cal.  599. 
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law,  his  report  will  be  set  aaide.^*  That  the  arbitrator  did  not 
act  upon  all  the  items  or  property  of  a  partnership  is  no  ground 
for  vacating  his  award.  Certainly  not  if  the  facts  were  not 
brought  before  him.*^ 

S  5878.  Bevocation.  An  agreement  to  submit  matter  to  ar- 
bitration is,  both  at  law  and  in  equity,  revocable  before  the 
award  is  given  ;*^  and  it  can  not  be  made  irrevocable  by  agree- 
ment of  parties;*^  otherwise,  it  seems,  of  a  submission  by  rule 
of  court.""  When  entered  as  an  order  of  court,  the  submission 
can  not  be  revoked  without  the  consent  of  both  parties;**  other- 
wise it  may  be  revoked  at  any  time  before  the  award  is  made.** 

i  5274.  SubmiMion  in  particular  cases.  One  partner  can 
not  bind  his  copartner  by  a  submission  of  partnership  matters, 
to  arbitration;**  but  such  a  submission  would  be  good  against 
the  partner  agreeing  to  it.*^  Whenever  parties  may  by  their 
own  act  transfer  real  property,  or  exercise  any  act  of  ownership 
with  regard  to  it,  they  may  refer  any  disputes  concerning  it 
to  the  decision  of  arbitrators,  who  may  order  the  same  acts  to 
be  done  which  the  parties  themselves  might  do  by  agreement.*® 
When  an  agreement  in  writing  is  entered  into  under  the  sec- 
tion of  the  Practice  Act,**  to  submit  questions  of  diiference 
relative  to  the  partition  of  lands  to  the  award  of  arbitrators, 
and  the  arbitrators  meet  and  make  their  award,  a  court  of  equity 
will  decree  a  specific  performance  of  the  award ;**^  even  though 
•  the  party  refusing  to  perform  should  agree  to  pay  the  penalty 

8»Cuslinian  v.  Wooster.  45  N.  H.  410;  PuUiam  v.  Pensoneau,  33 
111.  375;  85  Am.  Dee.  280. 

^ocarsley  v.  LindRay.  14  Cal.  300;  see  Valle  v.  Northern  Mis- 
souri R.  R.  Co.,  37  Mo.  445.  See,  as  to  grounds  of  setting  aside  an 
award,  Cal.  Code  Civ.  Pre,  I  1287.  Award  not  binding  upon  the 
parties,  when.  See  Stockton,  etc.,  Agr.  Works  v.  Insurance  Oo., 
88  Cal.  557. 

«7  East,  607;  1  Ring.  89. 

42  Tobey  v.  The  County  of  Bristol,  3  Story  C.  C.  800. 

43Masterson  v.  Kidwell,  2  Cranch  C.  C.  669;  Sidllnger  v.  Ker- 
kow.  82  Cal.  42. 

44  Cal.  Code  CiT.  Pro.,  |  1283. 

46  Id.;  see  Oal.  Academy  Sciences  v.  Fletcher,  99  Gal.  207;  Church 
T.  Shanklin,  95  id.  626. 

4e  Karthaus  v.  Ferrer,  1  Pet  222. 

47  Jones  V.  Bailey.  5  Cal.  345. 

48  Blair  V.  Wallace,  21  Cal.  317. 
48  Cal.  Code  Civ.  Pro..  $  1281. 
BO  Whitney  t.  Stone,  23  Cal.  275. 
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agreed  on.^^  If  the  submiflsion  provide  that  an  award  upoa 
the  matters  submitted  be  made,  or  the  condition  of  the  bond 
be  that  the  parties  are  bound,  provided  the  award  of  such  mat- 
ters be  made,  then  such  proviso  extends  to  all  the  matters  sub- 
mitted, and  operates  to  render  the  submission  conditional  and 
the  award  binding  only  in  case  the  arbitrators  pass  upon  every 
subject  either  specially  referred  to  them  or  brought  to  their 
notice  under  the  general  terms  of  the  submission.*^*  An  action 
for  the  recovery  of  mining  ground  on  public  land  is  regarded 
as  a  "  question  of  title  to  real  property,'*  and,  therefore,  can 
not  properly  be  submitted  to  arbitration.®^ 

f  5276,  Umpire.  When  matters  in  dispute  are  submitted  to 
arbitration,  with  power  for  the  arbitrators  to  appoint  an  um- 
pire, the  arbitrators  have  a  iright  to  select  the  umpire,  either 
before  or  after  the  investigation  of  the  matter  has  commenced, 
even  though  the  articles  of  submission  contain  a  clause  provid- 
ing for  such  selection  in  the  event  of  a  disagreement  between 
the  arbitrators."  An  umpire  is  not  to  be  called  in  until  the 
original  arbitrators  have  differed,  and  then  only  to  decide  the 
points  on  which  they  differ.^  An  umpire  must  hear  the  par 
ties.  His  award  made  on  the  statement  of  the  arbitrators  is 
not  binding.*^  And  must  give  notice  of  the  time  and  place  of 
his  proceeding.*^^ 

f  5270.  Who  may  submit  to  arbitration.  Persons  capable  of 
contracting  may  submit  to  arbitration  any  controversy  which 
might  be  the  subject  of  a  civil  action  between  them,. except  a 
question  of  title  to  real  property  in  fee  or  for  life.  This  quali- 
fication does  not  include  questions  relating  merely  to  the  par- 
tition or  boundaries  of  real  property.*^®  An  attomey-at-law 
as  such,  has  authority  to  refer  to  arbitration  a  suit  in  which 
he  is  employed.*^® 

81  Whitney  v.  Stone.  23  Cal.  275. 

52  Muldrow  V.  Norrls,  12  Cal.  331. 

Bs  Spencer  v.  Wlnselman.  42  Cal.  479;  Cal.  Code  Civ.  Pro.,  S  1281. 

w  Dudley  v.  Thomas.  23  Cal.  365. 

M  Traverse  v.  Beall.  2  Cranoh  C.  C.  113. 

WTaber  v.  Jenny,  Spragne,  315. 

M  Thornton  v.  Chapman,  2  Cranch  C.  C.  244. 

M(^al.  Code  Civ.  Pro.,  §  1281;  Higfflns  v.  Klnneady,  20  Iowa,  474: 
Ryan  v.  Dougherty,  30  Cal.  218. 

?i9  Ilolker  V.  Parker.  7  Cranch,  4.36;  Alexandria  Canal  Co.  v.  Swann, 
5  How.  (V.  S.)  83:  and  see  Green  v.  Darling.  5  Mason.  201.  Case 
where  an  aprent  submitted  to  arbitration  the  question  of  damage 
done  to  land  owned  by  the  wife  of  his  principal.    Smith  v.  Sweeney, 

r"*  r:.  y.  lmji. 


CHAPTER  IV. 

CONFESSION  OF  JUDGMENT. 

f  5277.  In  gtmMnL  A  judgment  by  confession  may  be  en- 
tered without  action,  either  for  money  due  or  to  become  due^ 
or  to  secure  any  person  against  contingent  liability  on  behalf 
of  the  defendant^  or  both,  in  the  manner  prescribed  in  this 
chapter.  Such  judgment  may  be  entered  in  any  court  having 
jurisdiction  for  like  amounts.^  A  statement  in  writing  must 
be  made,  signed  by  the  defendant,  end  verified  by  liis  oath, 
to  the  following  effect:  1.  It  must  authorize  the  entry  of 
judgment  for  a  specified  sum;  2.  If  it  be  for  money  due,  or  to  be- 
come due,  it  must  state  concisely  the  facts  out  of  which  it  arose, 
and  show  that  the  sum  confessed  therefor  is  justly  due,  or  to 
become  due;  3.  If  it  be  for  the  purpose  of  securing  the  plaintiff 
against  a  contingent  liability,  it  must  state  concisely  the  facts 
constituting  the  liability,  and  show  that  the  sum  confessed 
therefor  does  not  exceed  the  same.*  The  statement  must  be 
filed  with  the  clerk  of  the  court  in  which  the  judgment  is  to  bfe 
entered,  who  must  indorse  upon  it,  and  enter  in  the*  judgment- 
book,  a  judgment  of  such  court  for  the  amount  confessed,  with 
ten  dollars  costs.  The  statement  and  affidavit,  with  the  judg- 
ment indorsed  thereupon,  becomes  the  judgment-roll.*  Judg- 
ment by  confession  may  also  be  entered  in  a  Justice's  Court  for 
any  amount  within  its  jurisdiction.*  The  confession  must 
specify  the  Justice's  Court  in  which  it  is  to  be  entered.'  The 
statement  and  affidavit  in  all  other  respects  is  the  same  as  in 
District  Courts.  If  a  transcript  of  such  judgment  be  filed 
with  the  county  clerk,  a  copy  of  the  statement  must  be  filed 
with  it.^ 

iCal.  Code  Civ.  Pro.,  f  1132. 

aid..  §  1133. 

8  Id.,  §  1134. 

4  Id.,  fit  889.  1132,  1136. 

B  Id.,  t  889. 

«ld.,  f  1136. 
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f  5278.  Statement  and  conf  esaloiL  of  Judgment. 

Farm  No.  1183. 

[Title.] 

I,  C.  D.,  defendant  in  the  above-entitled  action,  do  hereby 
confess  judgment  therein,  in  favor  of  A.  B.,  the  plaintiff  in  the 

said  action,  for  the  sum  of dollars,  and  authorize 

judgment  to  be  rendered  therefor  against  me,  with  legal  in- 
terest thereon  from  this  date. 

This  confession  of  judgment  is  for  a  debt  justly  due  and  ow- 
ing to  the  said  plaintiff,  arising  upon  the  following  facts,  to- 
wit  [state  facts  specifically,  with  circumstances,  date,  place, 
etc.] 

[SiGNATUBB.] 


state  of ) 


County  of  

C.  D.,  being  duly  sworn,  deposes  and  says  as  follows: 

I  am  the  person  who  signed  the  above  statement,  and  I  am 

indebted  to  the  said  A.  B.  in  the  sum  of dollars 

in  said  statement  mentioned;  and  the  facts  stated  in  the  above 
confession  and  statement  are  true.'' 

[Jurat.]  [Signatubb.] 

§  5279.  Collateral  attack.  Every  judicial  proceeding  taken 
with  intent  to  delay  or  defraud  any  creditor  or  other  person  of 
his  demands  ia  void  against  all  creditors  of  the  debtor  and  their 
successors  in  interest,  and  against  any  person  upon  whom  the 
estate  of  the  debtor  devolved,  in  trust  for  the  benefit  of  others 
than  the  debtor.®  A  confession  of  judgment  made  for  such 
a  purpose  will  be  held  void  as  to  such  creditor  upon  a  direct 
proceeding  taken  by  him  to  avoid  it.®    It  is  not  neceasary  that 

7  As  to  tbe  form  of  statement  on  confession  of  Judgment,  in  tbe 
case  of  money  lent,  see  Union  Bank  v.  Bush,  36  N.  Y.  631.    For 

*  goods  sold,  see  Gandall  v.  Finn,  1  Keyes,  217;  S.  C,  33  How.  Pr. 
444.  If  a  statement  is  sufficiently  explicit,  within  the  language 
and  meaning  of  the  Code,  the  omission  of  a  schedule  therein  re- 
ferred to  as  "  annexed  "  will  not  invalidate  the  Judgment  Cle- 
ments V.  Gerow,  1  Keyee,  297.  The  Supreme  Court  has  power  to 
amend  a  statement  and  confession  of  Judgment  MiteheU  v.  Van 
Buren,  27  N.  Y.  300;  Union  Bank  v.  Bush,  36  N.  Y.  631. 

8  Cal.  Civ.  Code,  §  3439. 

«  Ryan  v.  Daly,  6  Oal.  239;  Lee  v.  Flgg,  37  id.  S28;  99  Am.  Dec. 
271.  If  confessions  of  Judgment  are  prohibited  by  tbe  insolvent 
laws,  tbe  assignee  in  insolvency  can  have  them  adjudged  void  upon 
a  proper  proceeding  for  that  purpose,  but  attaching  creditors  can 
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the  plaintiff  in  such  action  should  be  either  a  judgment  or 
execution  creditor.  A  lieu  acquired  by  attachment  suffices.^^ 
Where  a  judgment  was  rendered  by  confession  In  open  court, 
upon  an  allegation  of  indebtedness  and  appearance  of  the  par- 
ties, whatever  errors  intervened,  they  can  not,  at  the  instance 
of  one  not  a  party  to  the  judgment,  be  invoked  to  set  aside 
or  show  the  judgment  was  a  nullity."  Where  judgment  is 
taken  by  confession  in  good  faith  and  for  value,  it  can  not 
be  impeached  for  fraud  between  other  parties.**  To  be  va- 
cated, the  judgment  must  be  wholly  void.  One  sufficient  item 
will  not  avoid  it,  if  the  rest  be  good."  Judgment  can  not  be 
impeached  by  attaching  creditor;  only  by  holder  of  judgment." 

i  5280.  Xnanfficient  statements.  A  statement  for  confession 
of  judgment,  to  the  effect  that  the  indebtedness  is  upon  a  note, 
etc.,  is  insufficient.  So,  where  the  statement  is  that  the  in- 
debtedness is  for  goods  sold  and  delivered,  and  money  had  and 
received,  it  is  insufficient  in  this,  that  it  does  not  show  the  kind 
or  quantity  or  price  of  the  goods,  or  time  of  sale,  or  when  the 
money  was  received,  or  under  what  circumstances,  or  how  much 
of  the  indebtedness  is  for  money  and  how  much  for  goods;  and 
the  judgment  confessed  is  pritna  facie  fraudulent.**  For  cash 
loaned,  without  giving  particulars  of  loans,  was  held  insuffi- 
cient.** So  for  balance  of  account,  without  stating  any  facts 
as  to  sales  out  of  which  it  arose.*^  It  should  appear  by  some 
form  of  direct  statement  that  at  the  very  instant  the  judgment 
was  confessed  the  relation  of  debtor  and  creditor  existed,  and 
to  the  extent  stated  in  the  judgment.*®    To  rebut  the  presump- 

not  assaU  tbem  in  equity  if  the  judgments  confessed  were  for 
debts  justly  due.    Pehrson  v.  Hewitt,  79  Cal.  594. 

10  Scales  V.  Scott«  13  Cal.  76;  Heyneman  ▼.  Dannenberg,  6  id. 
376;  65  Am.  Dec.  519. 

11  Cloud  V.  El  Dorado  Co.,  12  Cal.  133;  73  Am.  Dec.  526. 

12  Klrby  v.  Fitzgerald,  31  N.  Y.  417. 

13  Frost  V.  Koon,  30  N.  Y.  428. 

HBentley  v.  Goodwin,  15  Abb.  Pr.  82.  Impeachment  of  judg- 
ment by  confession.  See  Miller  v.  Bank,  2  Oreg.  291;  3  id.  24; 
Allen  V.  Norton,  6  id.  344. 

woordier  v.  Schloss,  18  Cal.  576;  see,  also,  WUcoxon  v.  Burton, 
27  id.  233;  87  Am.  Dec.  66;  Richardson  v.  Fuller,  2  Oreg.  179;  Puget 
Sound  Nat  Bank  v.  Levy,  10  Wash.  St.  499. 

i«  McDowell  V.  Daniels,  38  Barb.  143. 

17  Miner  v.  Earle,  24  N.  Y.  110,  112. 

18  Denver  v.  Burton,  28  Cal.  549. 
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tion  of  fraud,  the  facte  proved  must  be  conflistent  with  the 
averments  of  the  statemeiit>  and  in  support  of  them.^® 

{  5281.  Joint  debtor.  A  judgment  by  confession  of  one  joint 
debtor  will  not  reach  the  joint  property,  but  be  effective  only 
against  him  who  authorizes  its  entry,  as  such  a  judgment  is  un- 
authorized.^ 

S  5282.  Judgment  creditor,  proceedings  by.  A  judgment 
creditor,  made  such  by  confession  of  judgment,  who  seeks  to 
reach  money  in  the  hands  of  the  junior  judgment  creditors, 
upon  the  ground  that  he  has  a  prior  lien  upon  the  same,  must 
aver  in  his  complaint  that  at  the  time  his  judgment  was  ren- 
dered the  amount  for  which  it  was  rendered  was  unpaid  and 
due.2i 

i  5283.  On  award.  A  judgment  may  be  entered  by  confes- 
sion for  the  amoimt  specified  in  the  award,  in  the  same  way 
tliat  it  may  for  the  simi  mentioned  in  a  bond,  note,  or  other  in- 
strument, but  that  is  a  judgment  by  confession.^ 

§  5284.  Promieeory  note.  Where  judgment  is  confessed  on 
a  note,  a  portion  of  the  consideration  being  advanced  from 
time  to  time  after  the  date  of  the  note,  which  drew  interest  on 
Xho  Arhole  amount  from  date,  a  portion  of  the  interest  is  fraudu- 
lent, and  the  entire  note  is  void  against  creditors.*^  That  notes 
s})('oified  were  given  for  purchase  of  a  described  indebtedness, 
witliout  specifying  original  consideration,  was  held  sufficient.'* 

§  5285.  Betting  aside  confeseions.  An  application  by  a  de- 
fendant, or  by  a  judgment  creditor,  to  set  aside  his  confession 
of  judgment,  should  show  that  the  claim  was  not  just,  and  that 
the  judgment  ought  not  to  have  been  confessed.^^  Whether 
he  could  thus  impeach  his  former  acts  doubted.^  A  junior 
juflement  creHitor  has  no  right  to  join  \%ath  the  defendant  in 
^ucli  application.27  In  a  suit  to  set  aside  a  judgment  confessed 
by  a  party  to  defraud  his  creditors,  it  is  not  necessaiy  that 

i»  Pond  V.  Davenport.  44  Cal.  487. 

20  Flannery  v.  Anderson,  4  Npv.  437:  Nev.  Pr.  Act  i  32. 

21  Denver  r.  Burton.  28  Cal.  549. 

22  (hunter  v.  Sanchez,  1  Cal.  48. 

23  IVfcKenty  v.  Gladwin,  30  Cal.  227.  As  to  sufficiency  of  state- 
iment  on  a  prommlssory  note,  see  Acker  v.  Acker,  1  Keyes,  201; 
Pn.firet  Sound  Nat.  Bank  v.  Levy,  lo  Wash.  St  499. 

24Klrby  v.  Fitzgerald,  31  N.  Y.  417. 
2.1  Arrington  v.  Sherry,  5  Cal.  513. 
2«Id. 
^Id. 
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plaintiff  should  be  either  a  judgment  or  execution  creditor. 
A  lien  acquired  by  attachment  suffices.  A  slight  mistake  in 
the  computation  of  interest,  the  date  being  given,  is  no  evi- 
dence of  fraud.^  A  judgment  by  confession  upon  a  statement 
which  does  not  sufficiently  state  the  facts  out  of  which  the  in- 
debtedness arose,  nor  that  the  amount  confessed  was  justly  due, 
is  not  a  nullity  on  its  face,  and  can  only  be  called  in  question 
by  the  creditors  of  the  defendant  on  the  ground  of  fraud  in 
a  direct  proceeding  for  that  purpose.^  A  general  allegation 
that  the  confession  of  judgment  was  to  hinder,  delay,  and  de- 
fraud is  not  sufficient;  where  fraud  is  alleged,  the  facts  must 
be  set  forth.^  A  debtor  may  prefer  a  particular  creditor  by 
giving  a  confession  of  judgment,  unless  prohibited  by  statute. 
It  is  not  necessary  to  annex  a  statement  on  which  a  confession 
of  judgment  is  rendered  in  a  proceeding  to  set  aside  the  con- 
fession upon  the  ground  of  insufficiency  of  such  statement.'* 

§  5286.  Bevfliral  Judgments.  Where  the  same  fraudulent 
debtor  confesses  several  fraudulent  judgments  in  several  courts, 
it  would  not  be  necessary  for  a  creditor  to  bring  a  different 
suit  in  each  different  court.^  In  such  cases  the  question  of 
fraud,  if  there  be  any  proof,  is  for  the  jury;  otherwise  for  the 
court.^ 

« 

§  5287.  SufELdancy  of  statement.  The  statute  requires  the 
debtor  to  state  enough  of  facts  to  enable  creditors  to  inquire 
into  the  transaction.**  General  specification  of  loans,  and  pur- 
poses for  which  they  were  made,  was  held  sufficient;"^  so  a 
general  statement  that  indebtedness  was  in  respect  of  sale  of 
interest  in  partnership  property.^  So  as  to  facts  as  to  nu- 
merous sales,  conducing  to  a  balance,  for  which  judgment  is 
^jonfessed.^ 

28  Scales  V.  Scott,  13  Cal.  76. 

»  Lee  V.  FIgg,  37  Cal.  328;  99  Am.  Dec.  271. 

80  Meeker  v.  Harris,  19  Cal.  289. 

31  Vannlce  v.  Greene.  14  Iowa,  262. 

32  Uhlf elder  v.  Levy,  9  Oal.  615. 

33  King  V.  Davis,  34  Cal.  100. 

34  McDowell  V.  Daniels,  .38  Barb.  143. 

35  Fro«t  vr  Koon,  30  N.  Y.  428. 

86  Thompson  v.  Van  Vechten.  27  N.  Y.  668.  Confession  sustained 
stating  facts  sufficient  to  sustain  liability  by  necessary  implication. 
Read  v.  French,  28  N.  Y.  285.  Confession  specifying  consideration 
of  notes  in  general  terms  upheld.  EXly  v.  Cooke,  28  N.  Y.  365; 
Kellogg  V.  Cowing.  33  Id.  408. 

STNeusbaum  v.  Kelm,  24  N.  Y.  325;  see.  also,  Curtis  v.  Corbit  25 
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§  5288.  Void  JudgmentB.  A  judgment  confessed  for  the  pur- 
pose of  hindering,  delaying,  or  defrauding  creditors  is  void  as 
to  such  creditors.^  The  authority  given  by  statute  fof  enter- 
ing judgment  by  confession  must  be  strictly  pursued.^ 

i  5288a.  Judgment  by  confession  —  miscellaneoiiB.  Under 
section  416,  Washington  Code  of  Procedure,  in  an  action  upon 
a  contract  agfcunst  copartners,  when  one  of  the  partners  con- 
fesses judgment  without  the  consent  of  the  others,  judgment 
is  authorized  against  all  the  partners,  to  be  enforced  against 
the  partnership  property,  and  against  the  separate  property  of 
the  partner  making  the  confession.^  Strangers  to  a  judgment 
by  confession  are  not  concluded  by  its  date  nor  by  its  recitals.** 
The  enforcement  of  a  judgment  entered  by  confession,  with- 
out a  substantial  compliance  with  the  statute  authorizing  such 
entry,  may  be  enjoined  at  the  suit  of  a  third  party  prejudiced 
thereby."**  No  Colorado  statute  authorizes  a  clerk  to  enter  a 
judgment  in  vacation  by  confession  in  any  cause  against  a 
county,  and  a  judgment  so  entered  against  a  county  will  not 
furnish  a  basis  for  the  issue  of  bonds.** 

i  5288b.  Judgment  by  consent.  A  judgment  by  consent,  in 
an  action  in  which  the  court  has  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  will  bind  them  and  their  privies  as 
effectually  as  if  it  had  been  entered  after  a  trial  of  the  issues.** 
But  it  will  not  be  presumed  in  support  of  a  judgment  that  it 
was  given  by  consent.    This  must  be  shown  affirmatively.*^ 

How.  Pr.  58.  So  as  to  general  statement  as  to  notes  indorsed  for 
accommodation  of  confessor.    Hopkins  v.  Nelson,  24  N.  Y.  518. 

88  Ryan  V.  Daly,  6  Cal.  238;  Scales  v.  Scott,  13  id.  76.  A  judg- 
ment by  confession  is  void  unless  the  statement  authorizing  its 
entry  is  signed  by  the  person  against  whom  the  Judgment  is  ren- 
dered.   Reynolds  v.  Lincoln,  71  Cal.  183. 

S8Chapin  v.  Thompson.  20  Cal.  681;  Richards  v.  McMillan,  6  id. 
419;  65  Am.  Dec.  521;  Cordler  v.  Schloss,  18  Cal.  576;  Bacon  v. 
Raybould,  4  Utah,  357;  Schuster  v.  Rader,  13  Col.  329. 

40  Bank  of  Shelton  v.  Willey,  7  Wash.  St.  535;  compare  Rich- 
ardson V.  Fuller,  2  Oreg.  179. 

41  Schuster  v.  Rader,  13  Col.  329. 

42  Id.;  and  see  Ling  v.  King,  91  111.  571;  Brown  v.  Hathaway, 
10  Minn.  303. 

43  Abbott  V.  Board  of  Commi-s.,  18  Col.  6. 

44  Partridge  v.  Shepard,  71  Cal.  470;  and  see  §  4948,  ante;  Mc- 
Oreery  v.  Fuller,  63  Cal.  30. 

46  San  Francisco  Sav.  i:nicn  v.  Myers,  76  Cal.  624. 


CHAPTER  V. 

CONTEMPT  OF  COUBT. 

§  5289.  In  general.  Contempt  is  a  willful  disregard  or  diso- 
bedience of  a  public  authority.  Courts  of  justice  have  an  in- 
herent power  to  punish  all  persons  for  contempt  of  their  rules 
iuid  orders^  for  disobedience  of  their  process,  and  for  disturb- 
ing them  in  their  proceedings.^  In  California  the  statute 
•enumerates  certain  acts  and  omissions  which  are  declared  to 
be  contempts  of  the  authority  of  the  court.*  Any  judicial 
oflBcer  may  punish  for  contempt  in  the  cases  provided  for  in 
the  Code.'  If  a  court  having  jurisdiction  should  issue  an  er- 
roneous order,  a  disobedience  of  it  is  a  contempt.*  Any  pub- 
lication pending  a  suit,  reflecting  either  upon  the  court,  the 
jury,  the  parties,  the  counsel,  etc.,  Mth  reference  to  the  suit, 
or  tending  to  influence  the  decision  of  the  cause,  though  not 
aspersive  of  the  court,  is  a  contempt.*^  To  call  another  a  liar 
in  the  presence  of  the  court,  and  in  the  hearing  of  its  officers, 
is  a  contempt  Violent  language  and  an  assault  made,  in  a  hall 
adjoining  a  courtroom,  and  within  the  hearing  of  the  court,  it 

1  Bouv.  Lu  Diet;  and  see  Matter  of  Sbortridge,  99  Cal.  526. 

a  Code  Civ.  Pro.,  SS  1209,  1210;  and  see  Ex  parte  Abbott,  94  Oal. 

3  Id.,  i  178. 

4  In  re  Cohen  &  J<Hie8,  6  Cal.  494;  see  Batchelder  v.  Moore,  42 
id.  412.  But  a  party  can  not  be  punished  for  a  contempt  in  vio* 
lating  a  void  or  unlawful  order.  Brown  v.  Moore,  61  Cal.  432;  Ex 
parte  Brown,  97  Id.  83;  and  see  State  v.  Pall,  5  Wash.  St.  387;  Gor- 
don V.  Buckloo,  92  Cal.  4S1;  Hennessy  v.  NIcol,  105  Id.  138;  North 
Dakota  v.  Davis,  2  N.  Dak.  472. 

5  HolUngsworth  v.  Diiane,  Wall.  C.  C.  100;  and  see  United  States 
V.  Daane,  id.  102.  See,  as  to  order  to  execute  a  release  or  con- 
veyance, Morris  v.  Walsh,  9  Bosw.  636.  The  above  is  an  early  au- 
thority, and  will  hardly  stand  the  test  of  the  more  recent  and 
more  liberal  decisions.  See  Ex  parte  Barry,  85  Cal.  603;  Dailey 
V.  Superior  Ct,  112  id.  94.  Abuse  of  trial  judge  in  a  brief  filed  In 
the  appellate  court  will  be  treated  as  contempt  of  the  latter  court. 
Sears  v.  Starbird,  75  Cal.  91;  and  see  Frledlander  v.  Mining  Oo.,  61 
id.  116. 
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then  being  in  seesion,  is  a  contempt^  which  the  comt  may 
punish^  within  the  meaning  of  the  act.®  When  a  contempt  is 
committed  in  the  immediate  view  and  presence  of  the  court, 
or  judge  at  chambers,  it  may  be  punished,  for  which  an  order 
must  be  made,  reciting  the  facts  as  occurring  in  such  immediate 
view  and  presence,  adjudging  that  the  person  proceeded  against 
is  thereby  guilty  of  a  contempt,  and  that  he  be  punished  as 
therein  prescribed.  When  the  contempt  is  not  committed  in 
presence  of  the  court,  the  facts  must  be  shown  by  affidavits,  or 
by  a  statement  by  the  referees  or  arbitrators,  or  other  judicial 
officer.^  When  the  contempt  is  not  committed  in  the  view 
and  presence  of  the  court  a  warrant  of  atttachment  may  be  is- 
sued, or  without  a  previous  arrest,  a  warrant  of  commitment 
may,  upon  notice,  or  upon  an  order  to  show  cause,  be  granted^ 
and  no  warrant  of  commitment  can  be  issued  without  such 
previous  attachment  to  answer  or  such  notice  or  order  to  show 
cause  ®  Whenever  a  warrant  of  attachment  is  issued,  the  court 
or  judge  must  direct,  by  an  indorsement  thereon,  that  the 
person  named  may  be  let  to  bail  for  his  appearance,  in  a  sum 
named  in  such  indorsement.*  When  the  person  arrested  has 
been  brought  up  or  appeared,  the  court  or  judge  must  proceed 
to  investigate  the  charge,  and  must  hear  the  answer,  and  wit- 
nesses may  be  examined  for  and  against  him,  and  adjourn- 
ments may  be  had  from  time  to  time  if  necessary.  Whether 
the  person  is  guilty  of  the  contempt  charged  must  be  deter, 
mined  from  the  answer  and  evidence  taken,  and  if  adjudged 
guilty,  he  may  be  fined  in  a  sum  not  exceeding  five  hundred 
dollars,  or  imprisoned  not  exceeding  five  days,  or  both.^°  When 
the  contempt  consists  in  the  omission  of  an  act  which  is  yet 
in  the  power  of  the  person  to  perform,  he  may  be  imprisoned 
until  he  have  performed  it,  and  in  that  case  the  act  must  be 
specified  in  the  warrant  of  commitment.** 

fl  United  States  v.  Emerson,  4  Cranch  O.  0.  188. 
t  CaJ.  Code  Civ.  Pro.,,  i  1211. 

8  Id.,  i  1212. 

9  Id.,  §  1213.  As  to  service  of  the  warrant,  letting  to  bail,  con- 
dition of  the  undertaking,  etc.,  see  Id.,  SS  1214-1216. 

10  Cal.  Code  Civ.  Pro.,  §§  1217,  1218. 

"  Id.,  §  1219.  For  enumeration  of  contempts,  consult  Cal.  Code 
Civ.  Pro.,  IS  1209,  1210,  1991,  and  1000;  Tomlin'e  Law  Diet.;  Rufif 
V.  Rader,  2  Mont  211;  State  v.  District  Ct,  IS  id.  347;  State  v. 
Kaiser,  20  Oreg.  50;  Territory  v.  Murray,  7  Mont  251;  In  re  Mac 
Knight  11  id.  126;  28  Am.  St  Rep.  451.   The  use  of  profanity  br 
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f  6990.  Commitment  for  contempt  for  diBreepectful  lang^uage. 

Farm  No,  J184. 

[Title.] 

The  people  of  the  state  of  California,  to  the  sheriff  of 

county,  greeting: 

Whereas,  an  action  was  daly  commenced  in  the  said  court 

on  the  day  of  ,  18. .,  between  A.  B. 

as  plaintiff  and  C.  D.  as  defendant,  for  the  purpose  of  [state 
purpose  of  the  action],  and  was  regularly  pending  in  said  court 

on  the day  of ,  18 . . ;  and  whereas,  on 

that  day,  daring  the  hearing  of  said  action,  and  in  the  presence 
and  hearing  of  said  court,  while  said  court  was  in  session,  R. 
K".,  a  witness  summoned  in  said  action  [or  the  plaintiff,  or  de- 
fendant, or  counsel,  or  a  by-stander,  or  otherwise,  as  the  case 
may  be],  did  publish,  utter,  and  say  aloud  and  in  the  hearing 
of  the  court  and  others,  that  [here  insert  disrespectful  or  con- 
temptuous language],  of  and  concerning  said  court,  with  the 
view,  on  the  part  of  the  said  R.  N.,  to  bring  this  court  and  its 
proceedings  in  said  action  into  contempt,  and  that  such  mis- 
conduct did,  in  fact,  impair,  hinder,  and  prejudice  the  rights 
and  remedies  of  A.  B.,  the  plaintiff  [or  of  C.  D.,  the  defend- 
ant] in  said  action,  and  did,  in  fact,  interrupt,  impede,  and 
hinder  the  course  of  justice  in  the  hearing  and  deliberation  of 
the  court  in  said  action,  and. that  the  said  R.  N.  thereby  had 
become  liable  to  punishment  for  said  disrespectful  and  con- 
temptuous language,  pursuant  to  the  statute  in  such  case  made 
and  provided;  and  whereas,  the  said  court  did,  at  the  same 
time  by  its  order,  then  duly  entered,  adjudge  and  declare  that 
the  said  R.  N.  had  been  guilty  of  a  contempt  of  said  court  by 
the  use  of  said  disrespectful  and  contemptuous  language,  and 
did  order  that  the  said  R.  N.  be  punished  for  his  said  con- 
tempt by  imprisonment  in  the  common  jail  of  

county  for  the  term  of days: 

Now,  therefore,  you  are  required  and  commanded,  and  we 
do  warrant  and  enjoin  you,  that  you  forthwith  attach  the  said 

witnesses  before  a  referee  may  be  punished  as  a  contempt  of  court. 
In  re  Haldom,  10  Mont.  222.  That  to  obtain  an  opinion  of  the  court 
affecting  the  rights-  of  persons,  not  parties  to  the  pretended  con- 
troversy, would  be  punishable  as  a  contempt,  see  Lord  v.  Veazie, 
8  How.  Pr.  251;  Cleveland  v.  Chamberlain,  1  Black,  419.  That 
the  clerk  may  have  an  attachment  for  nonpayment  of  his  fees, 
see  Lee  v.  Patterson,  2  Oranch  C  0. 199. 
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11.  N.  and  commit  him  to  tlie  cummou  jail  of 

county,  and  detain  him  there  for  the  term  of day8> 

as  a  punishment  for  his  said  contempt  of  the   

court,  and  for  such  arrest,  imprisonment,  and  detention,  this 
shall  be  your  suflScient  warrant. 

Witness,  the  Hon.  J.  C,  judge  of  the court, 

at  the  city  hall,  in  the  city  and  county  of ,  this 

day  of ,  18 . . . 

[SiGNATUBB.] 

By  the  special  order  of  the  court. 

[Signature  op  Clerk.] 

§  5291.  AtadETlt.  It  is  essential  to  the  sralidity  of  proceed- 
ings in  contempt,  whereby  a  person  is  subjected  to  fine  and  im- 
prisonment, that  they  show  a  case  in  point  of  jurisdiction 
within  the  provisions  of  the  law  by  which  such  proceedings  are 
authorized,  for  mere  intendments  and  presumptions  will  not 
be  indulged  in  their  support;  and  if  the  affidavit  be  defective 
in  stating  the  facts,  it  is  equivalent  to  no  affidavit.** 

S  5292.  Commitment  should  state  what.  A  commitment  for 
contempt  for  refusing  to  obey  an  order  of  court,  commanding 
the  imprisonment  of  the  party  in  contempt  until  he  shall  comply 
vrith  the  order,  should  set  forth  that  it  is  in  the  power  of  the 
party  to  comply.^^  Though  courts  are  exclusive  judges  of  their 
own  contempts,  still  a  party  can  not  be  imprisoned  for  neg- 
lecting or  refusing  to  do  what  it  appears  it  is  out  of  his  power 
to  perform.**  The  order  of  the  court  must  show  upon  its  face 
the  facts  upon  which  the  exercise  of  the  power  to  punish  is 
based.**^  It  is  a  contempt  for  a  pcurty  to  refuse  to  obey  or  answer 
the  writ,  on  the  ground  that  he  is  a  witness  attending  on  an- 
other court.*® 

la  Batchelder  ▼.  Moore,  42  Gal.  412.  Sufficiency  of  affidavit  See 
Ex  parte  Ah  Men,  77  Cal.  198;  Hedges  v.  Superior  Ot,  67  id.  405; 
Ex  parte  Acock,  84  id.  50.  The  Jurisdiction  of  a  court  to  adjudge 
a  contempt  committed  out  of  its  presence  does  not  depend  upon 
the  form  of  the  affidavit  which  sets  the  proceeding  in  motion. 
When  the  order  to  show  cause  is  served,  the  defendant  can  ap- 
pear and  answer  any  contempt  alleged  against  iiim.  Gt^den  Gate, 
etc.,  Co.  V.  Superior  Ct.,  G5  Cal.  187. 

1*  Ex  parte  Cohen,  6  Cal.  318;  McCartan  v.  Van  Syckel,  10  Bosw. 
694. 

14  Adams  v.  Hask^l,  6  Cal.  316;  65  Am.  Dec.  517. 

16  People  V.  Turner,  1  Cal.  152. 

wPage  V.  Randan,  6  Cal.  32. 
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§  5203.  Disobedience  of  process.     Where    the    proeess    of  a 

court,  as  an  execution  commanding  the  sheriS  to  deliver  pos- 

aesdon  of  a  chattel,  has  been  finally  and  completely  executed, 

the  power  of  the  sheriff  under  it,  and  the  authority  of  the  court 

to  enforce  it,  cease;  and  a  wrongdoer  afterwards  trespassing 

upon  the  person  thus  put  in  possession  can  not  be  deemed 

guilty  of  contempt  for  disobedience  to  the  process  of  the  court." 

• 
§  5294.  Evidence  of  contempt.    When    the    contempt  is  not 

committed  in  facia  curiae,  it  must  be  proved  by  affidavits  from 
persons  who  witnessed  it.*®  A  clear  case  must  be  shown.^* 
Where  the  facts  which  are  supposed  to  establish  misconduct  in 
an  attorney  are  susceptible  of  explanation  showing  them  con- 
sistent with  professional  propriety,  the  Superior  Court  has  no 
power  to  adjudge  the  attorney  guilty  of  contempt,  and  to  strike 
him  from  the  rolls,  without  affording  him  an  opportunity  for 
explanation.^  No  intendments  of  material  facts  should  be 
indulged  in.** 

S  5295.  Injunction,  violation  of.  When  an  injunction, 
granted  on  an  ex  parte  application,  was  modified  on  motion  of 
defendant,  without  notice  to  plaintiff,  on  defendant's  giving 
bond,  it  was  held  that  subsequent  acts  of  defendant,  in  viola- 
tion of  the  original  injunction,  were  not  in  contempt.  The 
remedy  of  the  plaintiff,  if  there  were  error  in  the  order  modi- 
fying the  injunction,  is  by  appeal,  but  he  can  not  have  a  nian- 
damns  to  compel  the  issuance  of  attachment  for  contempt.^ 
A  violation  of  an  injunction,  induced  by  the  stratagem  of  the 
plaintiff,  is  not  ground  for  an  attachment.^  Where  the  court 
granted  an  injunction,  from  the  order  granting  which  the  de- 
fendant appealed,  and  then  disobeyed  the  injunction,  whereupon 
plaintiff  asked  for  an  attachment  for  contempt,  which  was  re- 

"  Lorinjg  v.  lUsley,  1  Cal.  24. 

18  7  Dane  Abr.  307.  Necessity  of  affidavit.  See  State  v.  Kaiser, 
20  Greg.  50.    Insufficient  affidavit.    State  v.   Allen,   14  Wash.   St. 

^^  In  re  Judson,  3  Blatcbf.  148.  A  mere  preponderance  of  evi- 
dence is  not  enoui?h.  Matter  of  Buckley,  69  Cal.  1.  As  to  court  not 
hearing  collateral  evidence,  see  United  States  v.  Dodge,  2  Gall. 
313;  Thornton  v.  Davis,  4  Cranch  C.  C.  500. 

ao  Fletcher  v.  Daingerfleld,  20  Cal.  427. 

21  Matter  of  Metcalf  v.  Messenger,  46  Barb.  325. 

22  Fremont  v.  Merced  Mln.  Co..  9  Cal.  18. 

23  Sparkman  v.  Higgins,  2  Blatchf.  29. 

Vol.  111  —  91 
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f  u£ed  on  the  ground  that  the  appeal  superseded  the  injunction, 
it  was  held  that  a  mandamus  may  issue  to  compel  the  district 
judge*  to  issue  the  attachment,  the  plaintilFs  remedy  by  appeal 
being  inadequate.^  The  Superior  Court  alone  has  jurLidic- 
tion  to  try  and  punish  for  a  contempt  for  the  violation  of  an 
injunction  issued  out  of  the  said  court.^ 

I  6896.  Jurisdiction.  Every  court  has,  whUe  engaged  in  the 
perfonnance  of  its  lawful  functions,  as  an  incident  to  its  judi- 
cial character,  the  authority  to  preserve  order,  decency,  and 
silence  in  its  presence;  and  in  such  case  may  apprehend  and 
punish  an  offender  without  further  examination  or  proof;  but 
where  the  offense  is  committed  out  of  court,  the  party  is  en- 
titled to  B  notice  and  a  hearing  in  his  defense.^  So  of  au- 
thority to  punish  a  counsel  for  interrupting  the  proceedings 
at  the  trial.*'  The  Superior  Courts  have  jurisdiction  to  punish 
for  contempts  of  their  process  and  to  issue  sueb  writs  as  are 
necessary  to  the  exercise  of  that  jurisdiction.^  This  power 
was  designed  not  only  to  protect  the  court  from  contempt  of 
ita  authority,  but  to  give  a  party  injured  an  additional  remedy 
in  the  action  for  the  restoration  of  what  he  was  entitled  to  bv 
the  judgment.^  The  jurisdiction  to  commit  for  contempt  is 
derived  from  the  original  order  in  which  the  proceedings  are 
founded,  not  from  the  order  to  show  cause  why  the  party 
should  not  be  punished.*^    Copies  of  the  affidavits  upon  which 

24  Merced  Min.  Co.  v.  Fremont,  7  Cal.  130. 

2fi  People  V.  County  Judge  of  Placer  County,  27  Cal.  151.  See 
cases  where  defendant  was  held  liable  for  contempt  in  cases  of 
violation  of  Injunction:  Bwing  v.  Johnson,  34  How.  Pr.  202;  Bat- 
termann  v.  Finn,  32  id.  501;  see,  also,  Neale  v.  Osborne,  15  id.  81; 
People  V.  Sturtevant,  9  N.  Y.  263;  Wheeler  v.  Gilsey,  35  How.  Pr. 
139;  Eureka  Lake,  etc.,  Co.  v.  Superior  Ct,  66  Cal.  311:  Hobbs  v. 
Amador  &  S.  C.  Co.,  id.  161;  Johnson  v.  Superior  Ct,  65  id. 
567;  Havemeyer  v.  Superior  Ct.,  87  id.  287;  Golden  Gate,  etc.,  Co. 
V.  Superior  Ct.,  65  id.  187.  Each  act  violative  of  an  injunction  is  a 
separate  contempt.    Id. 

20£jr  parte  Field,  1  Cal.  187. 

27Heerdt  v.  Westmore,  2  Robt.  697. 

28 /»  re  Cohen  &  Jones,  5  Cal.  494;  Pitt  v.  Davison,  37  N.  Y. 
235. 

» People  V.  Dwinelle,  29  Cal.  632.  Power  to  punish  for  con- 
tempts. See,  also.  Ex  parte  Latimer,  47  Cal.  131;  Ex  parte  Smith, 
53  id.  204;  Ex  parte  Bergman,  3  Wyo.  396;  People  v.  Carrington, 
6  Utah,  531. 

80  Myers  v.  James,  3  Abb.  Pr.  301. 
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the  application  is  founded  should  be  served  with  the  attach- 
ment on  the  order.^*  A  judge  out  of  court  can  not  punish 
as  for  contempt  a  disobedience  of  an  order  made  by  him  in  a 
statutory  proceeding,  unless  authority  so  to  punish  is  expressly 
conferred  by  law.*^  A  party  can  not  be  punished  for  a  con- 
tempt in  violating  on  order  which  the  court  had  no  jurisdic- 
tion to  make.** 

9  5897.  Koncompliance  with  mandamui.  An  attachment  will 
not  be  issued  against  a  district  judge  for  noncompliance  with 
a  writ  of  mandamus,  by  which  he  was  directed  to  vacate  an 
order  expelling  the  relator  from  the  bar,  and  reinstate  him  in 
his  office  of  attorney,  when  it  does  not  appear  from  the  papers 
on  which  the  motion  for  the  attachment  is  founded  that  any 
application  has  been  made  to  the  court  to  vacate  the  order  as 
commanded  by  the  writ  of  mandamus,  and  where  it  appears 
that,  so  far  as  the  action  of  the  judge  in  vacation  is  concerned, 
he  has  in  substance  complied  with  the  command  of  the  writ  of 
mandamus;  and  in  such  case  it  will  not  be  deemed  a  disobedi- 
ence of  the  writ  that  the  court  has  again  expelled  the  relator 
for  reasons  alleged  to  have  arisen  after  the  issuing  of  the 
writ.**  So,  for  not  having  obeyed  a  peremptory  writ  of  man- 
damus, where  this  has  been  adjudged  superseded  by  a  writ  of 
error." 

§  5298.  Order,  how  reviewed.  A  commitment  for  contempt 
for  refusing  to  obey  an  unlawful  order  of  court  can  be  reviewed 
and  set  aside  by  a  Superior  Court.*®  Where  an  order  was  made 
by  the  District  Court  of  the  eighth  judicial  district,  whereby 
A.  was  ordered  to  be  imprisoned  forty-eight  hours  and  fined 
five  hundred  dollars  for  contempt  of  court,  without  setting 
forth  any  of  the  facts  whereon  the  order  was  based,  it  was  held 
that  a  certiorari  should  issue  to  remove  the  proceedings  for 
review  into  the  Supreme  Court;  and  further,  that  a  mandamus 

81  Matter  of  Smethurst,  2  Sandf.  724. 

sa  People  v.  Brennan,  45  Barb.  344. 

88  People  V.  O'Nell,  47  Cal.  100;  see  S  5289,  ante;  State  v.  Evans, 
14  Wash.  St.  114. 

^Ex  parte  Field,  1  Cal.  188. 

85  United  States  v.  Kendall,  5  Cranch  O.  O.  386;  see  Spencer  t. 
Lawler,  79  Cal.  215. 

^Ex  parte  Rowe,  7  Cal.  181. 
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wafi  not  a  proper  remedy  in  such  case.^  It  is  the  right  and 
duty  of  the  Supreme  Court>  on  habeas  corpus,  to  review  the 
decisions  of  inferior  courts,  in  cases  of  contempt,  as  well  as  in 
others.^  But  an  order  of  court  adjudging  a  party  guilty  of 
contempt  is  not  appealable.^ 

§  5299.  Order  concluBive.  The  judgment  and  orders  of  the 
court  or  judge  made  in  cases  of  contempt  are  final  and  con- 
clusive.'*^ The  law  regards  the  substance  more  than  the  form, 
and  where  the  proceeding,  though  in  form  a  case  of  contempt, 
is  in  substance  a  private  right,  the  appellate  court  will  compel 
the  court  below  to  issue  an  attachment  to  punish  a  contempt.** 
Every  court  empowered  to  punish  for  contempt  is  not  the  sole 
and  final  judge  in  all  cases  of  alleged  contempt.**  An  order 
of  court  adjudging  a  party  guilty  of  contempt  should  always 
show  upon  its  face  the  facts  upon  which  the  exercise  of  the 
power  is  based  and  the  adjudication  is  made.*^  Whenever  an 
order  of  the  District  Court  fining  and  imprisoning  for  contempt 
does  not  specify  on  its  face  wherein  the  contempt  existed,  it 
will  be  reversed  on  certiorrai.^ 

9  5800.  ProceedingB.  The  mode  of  proceeding  to  punish  the 
editor  of  a  newspaper  for  contempt  in  publishing  an  article  re- 

87  People  V.  Turner,  1  Cal.  152;  see  Ex  parte  Field,  id.  188.  Id 
Batchelder  v.  Moore,  42  Cal.  413,  the  Supreme  Court  reviewed  on 
certiorari,  and  set  aside  a  Judgment  for  contempt,  on  the  ground 
that  the  court  exceeded  its  Jurisdiction.  See,  also,  People  v.  O'Nell, 
47  Cal.  110. 

M£jr  parte  Rowe,  7  Cal.  181;  In  re  Spencer,  82  id.  110;  Ex  parte 
HoUis,  59  id.  405;  compare  Matter  of  Shortridge,  99  id.  526;  Ex 
parte  Vance,  88  id.  281;  Ex  parte  Cohn,  55  id.  193;  Ex  parte  Gordon, 
92  id.  478. 

89  Aram  v,  Shallenberger,  42  Cal.  275;  Cosby  y.  Superior  Ct.,  110 
id.  45;  Teller  v.  People,  3  West  Coast  Rep.  132;  Tyler  v.  Connolly, 
65  Cal.  28.  Otherwise  under  section  791,  Washington  Code  of  Pro- 
cedure.   State  T.  Allen,  14  Wash.  St  684. 

*o  Cal.  Code  Civ.  Pro.,  §  1222;  Ex  'parte  McCarthy,  29  Cal.  399; 
Dewey  v.  Superior  Ot.,  81  Id.  64;  Ex  parte  Ah  Men,  77  id.  198; 
Ex  parte  Acock,  84  id.  50;  and  see  Ex  parte  Clark,  110  id.  405. 

41  Merced  Mining  Co.  v.  Fremont,  7  Cal.  130. 

^  Ex  parte  Rowe,  7  Cal.  175. 

48  I'eople  V.  Turner,  1  Cal.  152. 

44  Ex  parte  Field,  1  Cal.  187.  Review  of  contempt  proceedings  on 
certiorari.  See  State  v.  District  Ot,  13  Mont  347;  In  re  MacKnight, 
11  id.  126;  28  Am.  St.  Rep.  451. 
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fleeting  upon  a  court  of  justice  is,  the  prosecutor  first  proves 
by  aflfidavit  that  the  paper  was  published  at  the  oflBce  of  de- 
fendant, and  that  he  is  editor.  Defendant  is  then  called  upoa 
by  rule  to  show  cause  why  an  attachment  should  not  issue.  On 
this  rule  he  may  controvert  the  fact,  or  defend  on  legal  grounds. 
But  if  it  appears  that  a  contempt  has  been  committed,  an  at- 
tachment will  be  directed,  and  where  the  defendant  is  brought 
in  by  it,  he  may  demand  that  the  prosecutor  may  file  interroga- 
tories, and  if  by  his  answers  on  oath  he  purges  himself  from 
criminality,  he  must  be  discharged.  But  interrogatories  can 
not  be  forced  upon  him.  If  he  will  not  ask  them,  and  the  con- 
tempt is  proved  by  affidavit  or  other  testimony  of  the  prose- 
cutor, the  court  will  give  judgment  against  him.^  Where  the 
plaintiff  proceeded,  under  section  239  of  the  Practice  Act,  to 
examine  his  judgment  debtor  as  to  a  judgment  held  by  him 
against  A.,  and  after  examination  obtained  an  order  to  apply 
the  same  to  the  judgment  of  plaintiff,  it  seems  that  it  is  not 
necessary  to  make  A.  a  party  to  the  proceeding.** 

9  5801.  Be-Mitry  on  landa.  The  Superior  Courts  have  juris- 
diction to  punish  for  contempt  persons  who  re-enter  upon  a 
tract  of  land  after  having  been  dispossessed  therefrom  by  a 
judgment  and  process  of  a  court  of  competent  jurisdiction.*^ 
It  is  essential  that  the  person  accused  be  one  who  has  been 

« HoUingsworth  v.  Duane,  Wall.  C.  C.  77;  see  United  States  v. 
Duane,  id.  102. 

M  Adams  v.  Hackett,  7  Cal.  187.  As  to  the  proceedingB  in  cases 
of  contempt,  consult  Cal.  Code  Civ.  Pro.,  fiS  1209-1222;  Temple 
V.  Superior  Ct.,  70  Cal.  211;  Spencer  v.  Lawler,  79  id.  215;  Er  parte 
Cottrell,  59  id.  420.  A  proceeding  to  punish  for  contempt  is  in 
its  nature  a  criminal  one,  and  the  charge  and  finding  thereon,  and 
the  Judgment  of  the  court,  are  to  be  strictly  construed  in  favor 
of  the  accused.  Schwarz  v.  Superior  Ot.,  Ill  Cal.  106;  and  see 
In  re  Filki,  80  id.  201;  Ex  parte  HoUIs,  59  id.  405;  Ex  parte  Gould, 
99  id.  360;  37  Am.  St  Rep.  57.  Although  a  court  has  ample  power 
to  protect  itself  in  the  administration  of  Justice  after  a  contempt 
has  been  committed,  it  is  not  proper  practice  to  command  a  per- 
son not  to  commit  a  contempt  Dalley  v.  Superior  Ct,  112  CIU.  94. 
A  contempt  is  presented,  as  matter  of  practice,  in  the  cause  or  pro- 
ceeding out  of  which  it  arose,  and  not  as  a  separate  proceeding 
with  a  title  of  its  own.    Ex  parte  Ah  Men,  77  Oal.  198. 

47  Cal.  Code  Civ.  Pro.,  S  1210;  People  v.  Dwindle,  29  OeU.  632; 
Temple  v.  Superior  Ct,  70  id.  211;  compare  Larrabee  v.  Selby,  52 
Id.  506. 
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ditrp.o^csoed  or  ejected.'*^  A  person  against  whom,  a  judgment 
IB  recovered  in  ejectment,  and  who  is  removed  from  the  land 
by  a  writ  of  restitution,  is  not  guilty  of  a  contempt  for  re-enter- 
ing on  the  land,  if  an  event  has  occurred  after  the  judgment 
and  before  the  re-entry  which  confers  upon  him  the  right  of 
possession.^ 

t  5802.  B«f uaal  to  pay  money.  Where,  in  the  regular  course 
of  judicial  proceedings  before  a  court  of  general  jurisdiction, 
a  party  having  notice  of  the  proceedings  has  been  ordered  by 
the  judgment  to  pay  a  certain  sum  of  money,  and  in  default 
of  obedience  to  the  order  has  been  committed  for  contempt, 
he  can  not,  on  application  to  the  Supreme  Court  for  a  writ  of 
habeas  corpuSy  question  the  regularity  of  the  acts;  the  power  of 
the  court  below  to  make  the  order  is  the  only  question.**  In 
a  suit  for  divorce,  the  court  has  power  to  order  the  husband 
to  pay  money  to  the  wife  for  her  support  during  the  litiga- 
tion, and  for  counsel  fees  and  other  legal  expenses;  and  such 
order  may  be  enforced  by  imprisonment  for  contempt,  in  case 
of  refusal  to  pay."*  Where  a  party  to  a  divorce  suit  fails  to  pay 
money  into  the  hands  of  the  clerk,  upon  an  order  of  court  div 
recting  the  payment,  it  seems  an  attachment  may  issue  without 
summoning  the  party  to  show  cause  why  it  should  not  issue,-" 
so  for  the  payment  of  alimony.'**  A  party  can  not  be  impris- 
oned for  neglecting  or  refusing  to  do  what  clearly  appears  not 
to  be  in  his  power  to  perform;  such  as  an  order  to  pay  into  court 
certain  moneys,  when  it  ia  shown  he  did  not  have  the  moneys 
in  question  when  the  order  was  made."* 

4S  Batchelder  v.  Moore,  42  Gal.  412. 

4B  People  V.  DwineUe,  29  Gal.  632;  Mahoney  v.  Van  Winkle.  8d  id. 

44o. 

w  Ex  parte  Perkins,  18  Gal.  60. 

•lid. 

BS  Kemodle  v.  Gason,  25  Ind.  862. 

B8  Ward  V.  Ward,  6  Abb.  Pr.  (N.  a)  79. 

M  Adams  v.  Haskell,  6  Gal.  816;  65  Am.  Dec.  517;  Galland  v.  Gal- 
land,  44  Gal.  476;  Matter  of  Wilson,  75  id.  580.  Gontempt  fn  re- 
fusing to  turn  over  assets  to  receiver.  See  Ex  parte  Hollis,  59  Gal. 
405;  State  v.  Winder,  14  Wash.  St  114.  Failure  to  pay  over  money 
held  in  trust.  Williams  v.  DwineUe,  51  Gal.  442.  A  decree  for  the 
payment  of  money  in  probate  proceedings  can  not  be  enforced  as 
for  a  contempt,  an  execution  bein^  the  proper  process.  Bostel  ▼• 
Morat,  19  Greg.  181. 
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I  5308.  Service  ef  order.  In  proceedings  to  punish  the  de- 
fendant for  a  contempt  for  refusing  to  comply  with  the  judg- 
ment, personal  service  of  the  order  to  show  cause  why  the  de- 
fendant should  not  be  punished  is  not  indispensable;^  and 
interrogations  are  not  necessary .**•  But  there  must  be  service 
of  the  order,  or  notice,  or  attachment  to  answer.'^ 

I  6804.  Supplementary  proceedingB.  Interposing  delays  in 
supplementary  proceedings,  with  the  effect  of  defeating  the 
creditor's  attempt  to  reach  the  property,  is  a  coutempt  of  the 
order.^  The  refusal  to  apply  property,  though  the  defendant 
deny  under  oath  that  he  had  any,  is  a  contempt.**®  The  power 
to  punish  for  contempt  in  supplementary  proceedings  is  not 
affected  by  the  fact  that  the  judgment  was  merely  for  costs.^ 

§  5806.  Undertaking  for  appearance.  Where  a  party  has  been 
arrested  for  a  contempt,  and  has  given  bond,  with  sureties  for 
his  appearance  at  court,  to  abide  the  order  of  the  court,  and 
has  been  adjudged  to  be  guilty  of  the  misconduct- alleged,  and 
punishment  by  fine  and  imprisonment  ordered,  the  statute 
does  not  authorize  the  bond  to  be  prosecuted  at  the  same  time 
that  a  warrant  of  commitment  is  issued  against  the  party .•^ 

w  Pitt  V.  Davison,  37  N.  Y.  235. 

M  Id.    F(»'  proceedings  in  such  cases,  see  Id. 

57  Cal.  Code  Civ.  Pro.,  §  1212;  see  Ex  parte  Cottrell,  50  Cal.  420. 
Before  a  party  can  be  brought  into  contempt  for  not  complying  with 
an  order  of  court  such^  order  must  be  served  upon  him.  Johnson  v. 
Superior  Ct,  63  Cal.  578;  Hennessy  v.  Nicol,  105  Id.  138;  Ex  parte 
Bush,  60  id.  5.  The  Superior  Court  loses  jurisdiction  to  punish  for 
a  contempt  committed  in  Its  presence,  when  it  delays  to  take  any 
proceedings  In  the  matter  for  a  period  of  fifty  days  after  the  alleged 
commission  of  the  contempt,  and  then  attempts  to  proceed  without 
notice  to  the  respondent.  In  re  Foote,  75  Cal.  543.  Service  of  order 
on  attorney  for  corporation,  Golden  Gate,  etc.,  Co.  v.  Superior  Ct., 
05  Oal.  187;  Eureka,  etc..  Canal  Co.  v.  Superior  Ct,  66  id.  311. 

MBoss  V.  Clussman,  3  Sandf.  667. 

w  Matter  v.  Pester,  2  Code  Bep.  98. 

00  Brush  V.  Lee,  6  Abb.  Pr.  (N.  S.)  50.  See,  al80»  as  to  supple- 
mentary proceedings,  Gerrlgan  v.  Wheelwright,  3  Abb.  Pr.  (N.  S.) 
264;  State  v.  Trounce,  5  Wash.  St  804. 

ei  Barton  v.  Butts,  32  How.  Pr.  456. 
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9  6806.  Commitment  for  refusal  to  testify. 

Form  No,  118$. 

[Venue.] 

The  people  of  the  state  of  Calif  omia,  to  A.  P.,  ehenff  of  the 
said  county,  greeting: 

E.  F,  having  this  day  been  brought  before  me,  on  a  warrant 
by  me  issued  to  compel  his  attendance  to  testify  [where  the 
witness  appears  in  pursuance  of  the  subpoena,  say,  having  this 
day  appeared  before  me,  in  pursuance  of  a  subpoena  by  me 
issued,  requiring  him  to  appear  and  testify]  touching  the  exe- 
cution of  a  conveyance  of  real  estate  from  K.  B.  to  C.  T.,  to 
which  the  said  E.  F.  is  a  subscribing  witness,  as  is  said;  and 
the  said  E.  F.,  although  required  by  me,  having  refused  to 
answer  upon  oath  [if  the  commitment  is  made  on  account  of 
the  refusal  of  the  witness  to  answer  a  particular  question  deemed 
pertinent  by  the  officer,  insert  here,  the  following  question, 
etc.,  specifying  it  particularly]  touching  the  execution  of  said 
conveyance.  You  are,  therefore,  commanded  forthwith  to  con- 
*  vey  the  said  E.  F.  to  the  jail  of  the  said  county,  and  there  com- 
mit him  to  close  custody  in  such  jail,  without  bail,  until  he 
shall  submit  to  answer  on  oath  as  aforesaid  [or  the  question 
aforesaid]  or  be  discharged  according  to  law. 

0.  P., 

Judge  of County. 

[Date.] 

%  5307.  Disobedience  of  witness.  Disobedience  to  a  sub- 
poena, or  a  refusal  to  be  sworn  or  to  answer  as  a  witness,  or  to 
subscribe  an  affidavit  or  deposition  when  required,  may  be  pun- 
ished as  a  contempt  by  the  court  or  oflScer  issuing  the  sub- 
poena or  requiring  the  witness  to  be  sworn;  and  if  the  witness 
be  a  party,  his  complaint  may  be  dismissed  or  his  answer  stricken 
out.*^  So  the  refusal  of  one  party  to  give  to  the  other  party, 
within  a  specified  time,  an  inspection  and  copy,  or  permission 
to  take  a  copy  of  any  book,  document,  or  paper  in  his  posses- 
sion or  under  his  control,  containing  evidence  relating  to  the 
merits  of  the  action  or  defense,  may  be  punished  as  a  ccm- 

•aoal.  Oode  Olv.  Pro.,  §  1991;  Id.,  %  1200,  subd.  10;  Clark  v.  Reese, 
86  GaL  89;  see,  also,  Kelsker  y.  Ayres,  46  id.  82;  compare  Leslnskr 
T.  Superior  Ct.,  72  id.  510;  Clifford  t.  Allman,  84  id.  528. 
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^ 

tempt;^  so  of  witness  not  producing  books;^  so  of  refusal  to 
submit  to  examination.^  Witness  lined  and  required  to  give 
security^  in  refusing  to  answer  questions  before  grand  jury^  and 
insolence  to  them.** 

I  5308.  Befusing  to  testify.  A  statement  that  B.  was  com- 
mitted for  contempt  in  refusing  to  answer  certain  questions 
propounded  to  him  by  the  grand  jury  is  not  a  compliance  with 
the  section.  The  question  asked  should  be  set  out.^  In  such 
a  case,  the  commitment  should  state  that  the  grand  jury  were 
inquiring  into  a  certain  question,  stating  it;  that  the  prisoner 
was  sworn  as  a  witness,  and  certain  questions  asked  him,  stat- 
ing them;  that  he  refused  to  answer;  that  the  facts  were  there- 
upon presented  to  the  court  by  the  grand  jury,  and  the  pris- 
oner required  by  the  court  to  answer,  which  being  refused  by 
the  prisoner,  he  was  committed  for  contempt.  And  this  rule 
is  based  upon  the  power  of  an  appellate  court  to  review,  on 
habeas  corpus,  the  proceedings  of  an  inferior  court  in  (ases*  of 
contempt.*®  A  party  committed  for  refusing  to  answer  questions 
propounded  to  him  as  a  witness,  under  an  order  that  he  stand 
committed  till  he  answer  the  questions,  will  be  discharged  on 
habeas  corpus,  where  it  appears  that  the  suit  has  abated;  there 
being  no  longer  parties  or  subject-matter  before  the  court, 
there  is  no  longer  a  case  in  which  the  questions  can  be  asked.** 
It  seems  that  the  refractory  witness  might  still  be  reached  by 
attachment  for  the  contempt,  and  by  a  judgment  thereon.'^® 
When  witnesses  are  brought  before  either  branch  of  the  Legis- 

«  Cai.  Code.  Civ.  Pro.,  S  1000. 

w  Heerdt  v.  Wetmore,  2  Robt.  e07.  An  employee  of  a  telegraph 
company,  having  charge  of  messages  transmitted  by  it,  is  not  guilty 
of  contempt  for  refusing  to  obey  a  subpoena  duces  tecum  commanding 
him  to  search  for  and  produce  all  meflsagee  from  and  to  a  large 
number  of  persons  therein  named  between  specified  dates.  The 
subpoena  must  identify  the  particular  messages  required.  Ex  parte 
Jaynes,  70  Gal.  638.  Persons  who  are  subpoenaed  to  appear  before 
the  grand  Jury  as  witnesses,  and  fall  to  do  so,  may  be  punished  SB 
for  a  contempt  of  court.'  Baldwin  v.  State,  126  Ind.  24. 

«B  Woods  V.  De  Figaniere,  1  Robt.  607. 

«  United  States  v.  Caton,  1  Oranch  O.  O.  150. 

•7  Ex  parte  Rowe,  7  Oal:  181. 

<sid. 

^Ex  parte  Rowe,  7  Oal.  176. 

wid. 
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lature^  they  may  be  compelled  to  testify  by  process  of  con- 
tempt>  when  without  legal  cause  they  refuse  to  do  soJ^ 

fi  5308a.  Cantempts  —  misoellaxieoas.  Persons  summoned  as 
jurors  commit  a  contempt  of  court  by  talking  with  litigants  and 
forming  an  opinion  upon  the  merits  of  their  cases.*^  Disobedi- 
ence of  a  decree  of  distribution  by  an  executor  or  administrator 
is  a  contempt  of  courtJ^  So,  of  the  willful  refusal  of  a  party 
to  comply  with  the  decree  of  a  court  of  competent  jurisdic- 
tion, directing  him  to  execute  a  conveyance^*  One  who  con- 
tinues to  exercise  the  functions  of  a  public  oflSce  after  being 
adjudged  a  usurper  thereof,  is  guilty  of  a  contempt.'"^  So,  one 
who  obstructs  and  takes  from  a  police  officer,  by  meana  of  legal 
process,  certain  personal  property  taken  by  such  officer  under 
a  search  warrant  issued  by  a  judge  of  the  Superior  Court,  is 
guilty  of  a  contempt.'^®  A  party  can  not  be  held  guilty  of  con- 
structive contempt  for  refusing  to  comply  with  a  mere  verbal 
announcement  of  a  direction  or  order  having  no  existence  of 
record J'^  And  the  court  can  not  acquire  jurisdiction  to  pim- 
ish  a  defendant  for  contempt  by  entering  a  nunc  pro  tunc 
order  modifying  the  decree  at  the  hearing  of  an  order  to  show 
cause  why  the  defendant  should  not  be  punished,  so  as  to  make 
the  record  conform  to  a  prior  verbal  order  not  previously  en- 
tered of  record  J®    Where  power  is  conferred  by  statute  upon  a 

71  Ex  parte  McCarthy,  2&  Oal.  395.  The  refusal  of  a  witness  to  bo 
sworn  is  a  contempt,  which  is  not  excused  by  the  assertion  of  the 
witness  as  a  reason  for  his  refusal  that  his  testimony  would  have 
a  tendency  to  subject  him  to  punishment  for  a  felony.  This  privi- 
lege can  not  be  urged  until  a  question  is  put  to  him  after  being 
sworn,  the  answer  to  which  would  have  that  tendency.  Ex  parte 
Stlce,  70  Cal.  51.  Bach  refusal  to  be  sworn  is  a  separate  contempt, 
for  which  the  court  may  impose  separate  punishments.  Id.  But  the 
refusal  of  a  witness  to  iCnswer  a  queBtlon  not  pertinent  to  the  issues 
on  trial  is  not  a  contempt,  and  an  order  adjudging  him  guilty  of  a 
contempt  which  fails  to  show  the  pertinency  of  the  questlcMi  is 
invalid.  Ex  parte  Zeehandelaar,  71  Oal.  238;  In  re  Macknight,  11 
Mont  126;  28  Am.  St  Rep.  451. 

72  Ruff  V.  Rader,  2  Mont  211. 

78  Ex  parte  Oohn,  55  Cal.  198;  Ex  parte  Smith,  53  id.  204. 

74  Land  &  Water  Co.  v.  Superior  Ot,  98  Cal.  139. 

75  Ex  parte  Henshaw,  73  Cal.  486. 

76  Matter  of  Lowenthal,  74  Cal.  109. 
T7  Cosby  V.  Superior  Ct,  110  Oal.  45. 
78  Id. 
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police  court  to  punish  for  contempt,  the  exercifle  of  the  power 
is  restricted  to  the  specific  acta  defined  by  law  to  constitute 
the  ofifense.^ 

$  5306b.  The  same — discharge.  After  an  order  of  a  court  on 
habeas  corpus  discharging  a  person  under  sentence  of  imprison- 
ment for  contempt  of  another  court,  he  can  not  be  again  im- 
prisoned for  the  same  contempt.^ 

m  

§  68080.  The  same  —  prior  puniahment  for  contempt.  The 
court  is  not  deprived  of  authority  to  punish  for  contempt  by 
reason  of  a  prior  imprisonment  for  contempt  in  a  matter  dis- 
tinct from  that  for  which  the  subsequent  order  was  made,  where 
it  appears  that  the  contempt  first  punished  was  committed 
prior  to  the  first  imprisonment,  and  that  the  offense  subse- 
quently punished  is  the  violation  of  a  subsequent  order  which 
«could  not  have  been  made  the  basis  of  the  prior  contempt.^^ 

79  In  re  Shannon,  11  Mont.  67. 

so  Grady  v.  Superior  Gt,  64  Gal.  165. 

^1  Ex  parte  Olark,  110  Gal.  406. 
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fi  5809.  Deposit  in  g«nc(raL  Deposit  in  court  may  be  made 
in  the  following  cases,  under  the  Code:  1.  In  arrest  and  bail, 
the  defendant  at  any  time  before  execution  shall  be  discharged 
from  arrest  upon  depositing  the  amount  mentioned  in  the  order 
of  arrest/  or  he  may  at  the  time  of  the  arrest  deposit  the  amount 
in  the  hands  of  the  sheriff;  or,  if  the  bail  be  reduced,  may  de- 
posit the  reduced  amount  instead  of  giving  bail,  and  shall  re- 
ceive from  the  sheriff  a  certificate  of  the  deposit  made,  and  he 
shall  be  discharged  from  custody.^  The  sheriff  shall  then  de- 
posit the  money  in  court,  giving  a  certificate  to  each  of  the  par- 
ties.^ Deposit  in  court  may  be  made:  2.  In  actions  for  the 
foreclosure  of  mortgages,  after  the  sale  of  the  property,  if  there 
be  surplus  money  after  payment  of  the  amount  due  on  the  mort- 
gage, lien,  or  incumbrance,  with  costs,  the  court  may  cause 
the  same  to  be  paid  to  the  persons  entitled  to  it,  and  in  the 
meantime  may  direct  it  to  be  deposited  in  court.*  Deposit  in 
court  may  be  made:  3.  In  actions  against  steamers,  boats,  and 
vessels,  after  the  satisfaction  of  the  execution  by  the  applica- 
tion of  the  process  of  sale:  1.  To  the  payment  of  the  amount 
of  claims  filed;  and  2.  To  the  payment  of  the  judgment  and  costs 
and  sheriff's  fees;  if  no  appearance  by  the  owner,  master,  or 
consignee  has  been  made  in  the  action,  the  court  shall  direct 
a  deposit  of  the  balance  in  court.*^  Deposit  in  court  may  be 
made:  4.  In  appeal,  to  render  the  appeal  effectual  for  any 
purpose,  appellant  shall  file  an  undertaking  in  the  amount  re- 
quired by  law,  or  such  amount  may  be  deposited  in  court  in  lieu 
thereof.®    Deposit  in  court  may  be  made:     6.  A  defendant, 

1  ObI.  Code  Civ.  Pro.,  «  48a 

2  Id.,  S  407. 

8  Id.,  fi  408.    As  to  dispoeltlon  of  money  on  recovery  of  judgment^ 
see  Id.,  S  500. 

4  Id.,  §  727. 

5  Idl,  S  825. 

«Id.,  S  Ml;  and  such  deposit  will  be  effectaal  as  a  jfttay  of  pro» 
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against  whom  an  action  is  pending  upon  a  contract  or  for  spe- 
cific personal  property,  at  any  time  before  answer,  upon  affi- 
davit that  a  person,  not  a  party  to  the  action,  makes  against 
him,  and  without  any  collusion  with  him,  a  demand  upon  the 
same  contract,  or  for  the  same  property,  upon  notice  to  such 
person  and  the  adverse*  party,  may  apply  to  the  court  to  substi- 
tute such  third  person  in  his  place  and  discharge  him  from 
liability  to  either  party,  on  his  depositing  in  court  the  amount 
claimed  on  such  contract,  or  delivering  the  property  or  its 
value  to  such  person  as  the  court  may  direct,  and  the  court 
may  in  its  discretion  make  an  order  substituting  a  person  in 
the  place  of  the  defendant,  on  the  latter  depositing  in  the  court 
the  amount  claimed  on  the  contracts  So  a  tenant  may  offer  to 
pay  the  rents  into  court  to  abide  the  ultimate  decision  of  the 
ease.*  There  are  many  cases  occurring  in  practice  whete  the 
eourt,  in  the  exercise  of  its  equity  powers,  may  order  the  fund 
which  is  the  subject  of  the  litigation  to  be  paid  into  court  to 
abide  the  result  of  the  suit,  as  well  as  special  sums  for  purposes 
incident  to  the  action. 

fi  5810.  Appointiueiit  of  receiver.  A  receiver  may  be  ap- 
pointed by  the  court  in  which  an  action  is  pending,  or  by  the 
judge  thereof,  in  the  following  cases:  1.  In  an  action  by  a 
vendor  to  vacate  a  fraudulent  purchase  of  property,  or  by  a 
creditor  to  subject  any  property  or  fund  to  his  claim,  or  be- 
tween partners  or  others  jointly  owning  or  interested  in  any 
property  or  fund,  on  the  application  of  the  plaintiffs  or  of  any 
party  whose  right  to  or  interest  in  the  property  or  fund,  or  the 
proceeds  thereof,  is  probable,  and  where  it  is  shown  that  the 
property  or  fund  is  in  danger  of  being  lost,  removed,  or  ma- 
terially injured;  2.  In  an  action  by  a  mortgagee  for  a  fore- 
closure of  his  mortgage  and  sale  of  the  mortgaged  property, 
where  it  appears  there  is  danger  of  the  mortgaged  property 
being  lost,  removed,  or  materially  injured,  or  that  the  condition 
of  the  mortgage  has  not  been  performed,  and  that  the  property 
is  probably  insufficient  to  discharge  the  mortgage  debt;  3.  After 
judgment  to  carry  the  judgment  into  effect;  4.  After  judgment 

•ceedings  in  the  court  below  upon  the  judgment  or  order  appealed 
from,  except  in  the  cases  provided  for  in  sectionB  9i2,  M3,  d44,  and 
945;  Id.,   9  949;  see   §  5011,   ante, 

7  OU.  Code  CMv.  Pro.,  fi  386. 

8  McDevitt  V.  Sullivan,  8  Gal.  592. 
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to  dispose  of  the  property  according  to  the  judgment,  or  to  pre- 
serve it  during  the  pendency  of  an  appeal,  or  in  proceedinga 
in  aid  of  execution,  when  an  execution  has  been  returned  un- 
satisfied, or  when  the  judgment  debtor  refuses  to  apply  his  prop- 
erty in  satisfaction  of  the  judgment;  5.  In  the  case  when  a 
corporation  has  been  dissolved,  or  is  insolvent,  or  in  imminent 
danger  of  insolvency,  or  has  forfeited  its  corporate  rights;  6.  In 
all  other  cases  where  receivers  have  heretofore  been  appointed 
by  the  usages  of  courts  of  equity.^  Upon  the  dissolution  of  a 
corporation  the  District  Court  of  the  county  may,  upon  the 
application  of  any  creditor,  stockholder,  or  member  of  the  cor- 
poration, appoint  one  or  more  persons  to  be  trustees  or  receivers, 
to  take  charge  of  the  estate  and  effects  thereof  for  the  purposes 
named  in  the  statute.^^ 

oCal.  Oode  Civ.  Pro.,  fi  564.  Appointment  of  receiver  of  mort- 
gaged property.  See  Toby  v.  lUilroad  Oo.,  98  Cal.  495.  Who  may 
not  be  appointed  receiver.  Cal.  Code  Civ.  Pro.,  fi  566,  amendment  of 
1897.  Grounds  for  objection  to  appointment  of  receiver.  Cal.  Oode 
Civ.  Pro.,  fi  641,  amendment  of  1897. 

10  See  Id,  S  565.  In  the  absence  of  statutory  authority,  a  receiver 
can  not  be  appointed  during  the  pendency  of  an  action  to  displace 
the  management  of  a  corporation  by  its  directors.  Fischer  v. 
Superior  Ct.,  110  Oal.  129;  compare  State  v.  District  Ct.,  15  Mont. 
324.  In  the  case  of  La  Soclete  Francaise  d'Epargnes  et  de  Pre- 
voyanc©  Mutuelle  v.  The  Fifteenth  District  Court,  etc.,  53  Cal. 
495,  decided  December,  1878»  by  the  Supreme  Court  of  California, 
it  was  held  that  the  general  and  ordinary  Jurisdiction  of  courts  of 
equity  does  not  embrace  the  power  to  appoint  a  receiver  of  the 
property  of  a  coiporation  in  aid  of  a  suit  prosecuted  against  it  by 
a  private  person,  but  such  power,  if  it  exists  at  all,  must  be  derived 
from  a  statute  conferring  it  upon  the  court,  and  that  section  564  of 
the  Oode  of  Civil  Procedure  does  not  confer  it  It  was  further  held 
that  the  effect  of  the  appointment  of  a  receiver  in  such  case  is  to 
dissolve  the  corporation.  See,  also,  Neall  v.  HUl,  16  Cal.  145;  76 
Am.  Dec.  508;  and  Attorney-General  v.  Utica  Ins.  Ca,  2  John.s. 
Ch.  388»  cited  in  the  above  case.  For  notes  and  authorities  upon  th»* 
subject  of  receivers  generally,  see  ante,  SS  581-604. 


CHAPTEE  VIL 

PBOCEEDINOS  ON  OFFER  TO  C0MPB0MI8E. 

§  6811.  In  g«nc(raL  The  defendant  may^  at  any  time  before 
the  trial  or  judgment^  serve  upon  the  plaintiff  an  offer  to  allow 
judgment  to  be  taken  againfit  him  for  the  sum  or  property^  or  to 
the  effect  therein  specified.  If  the  plaintiff  accept  the  offer,  and 
give  notice  thereof  within  five  days,  he  may  file  the  offer  with 
proof  of  notice  of  acceptance,  and  the  clerk  must  thereupon 
enter  judgment  accordingly.  If  the  notice  of  acceptance  be  not 
given,  the  offer  is  to  be  deemed  withdrawn,  and  can  not  be 
given  in  evidence  upon  the  trial;  and  if  the  plaintiff  fail  to 
obtain  a  more  favorable  judgment,  he  can  not  recover  costs,  but 
must  pay  the  defendants  costs  from  the  time  of  the  offer.*  An 
offer  under  the  foregoing  section  is  not  to  be  deemed  an  ad- 
mission that  anything  is  due,  unless  the  offer  in  the  terms  in 
which  it  is  made  is  accepted,  in  which  case  judgment  is  entered.^ 
The  distinction  between  an  **  offer  to  compromise "  and  a  cog- 
novit at  common  law  should  be  kept  in  mind;  the  latter  being 
good  as  an  admission  in  pais  after  answer  filed.*  If  judgment 
is  entered  upon  the  cognovit,  and  by  its  authority,  then  the 
amount  acknowledged  would  have  been  the  sum  of  the  judg- 
ment; but  where  upon  complaint  and  answer  denying  the  alle- 
gations thereof,  the  acknowledgment  is  used  as  evidence,  interest 
may  be  given  by  way  of  damages.*  The  "  offer  to  compromise  ^' 
and  a  cognovit  depend  for  their  effect  upon  actions  already 
brought,  and  are,  therefore,  to  be  distinguished  from  a  warrant 
of  attorney  to  confess  judgment,  which  is  given  before  action 
brought,  and  the  offer  in  writing  under  section  2074  of  the 
California  Code  of  Civil  Procedure,  which  may  be  made  either 
before  or  after  action  brought  The  true  meaning  of  the  stat- 
ute authorizing  the  clerk  to  enter  judgment  upon  an  offer  on 

1  Gal.  Code  Civ.  Pro.,  §  097;  see,  also,  Id.,  %  895;  %  3245,  <mU, 

2  See  Id.,  §  2078. 

8  Hirschfleld  v.  Franklin,  6  Cal.  607. 

4  Id.;  see  Campbell  v.  Ooddard,  117  111.  261. 
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the  part  of  defendant  to  suffer  judgment  for  a  specified  sum, 
etc.^  is  that  he  can  enter  judgment  only  when  the  offar  is  made 
after  action  is  brought  by  the  filing  of  the  complaint  and  while 
pending,  and  where  the  party  hands  to  the  clerk  the  complaint, 
offer  of  judgment,  and  notice  of  acceptance  of  the  offer,  at  the 
same  time,  and  thereupon  the  clerk  enters  judgment,  it  is  void.* 
If  the  defendant  at  any  time  before  the  trial  offer  in  writing  to 
allow  judgment  to  be  taken  against  him  for  a  specified  sum,  the 
plaintiff  may  immediately  have  judgment  therefor,  with  the 
t  ofits  then  accrued;  but  if  he  do  not  accept  such  offer  before 
the  trial,  and  fail  to  recover  in  the  action  a  sum  equal  to  the 
offer,  he  shall  not  recover  costs,  but  costs  shall  be  adjudged 
against  him,  and  if  he  reco^ter,  be  deducted  from  his  recovery. 
But  the  offer  and  failure  to  accept  it  shall  not  be  given  in  evi- 
dence to  affect  the  recovery  otherwise  than  as  to  costs.*  An 
offer  in  writing  to  pay  a  particular  sum  of  money,  or  to  deliver 
a  written  instrument  or  specific  personal  property,  is,  if  not  ac- 
cepted, equivalent  to  the  actual  production  and  t^idor  of 
the  money,  instrument,  or  property.'' 

B  Crane  v.  Hlrschf elder.  17  Cal.  582. 
«  Cal.  Code  Civ.  Pro.,  §  896. 
7  Id.,  §  2074. 


CHAPTEB  VIII. 

INSPECTION  OF  BOOKS,  DOCUMENTS,  ETC.,  AND  PBOOF  OF  WBIT- 

ING8,  BECOBDS,  AND  STATUTES. 

§  &312.  In  96cieraL  The  Code  provides  that  any  court  in 
which  an  action  is  pending,  or  a  judge  thereof,  or  a  county 
judge,  may,  upon  notice,  order  either  party  to  give  to  the  other, 
within  a  specified  time,  an  inspection  and  copy,  or  permission  to 
take  a  copy  of  entries  of  accounts  in  any  book  or  of  any  docu- 
ment or  paper  in  his  possession,  or  under  his  control,  containing 
evidence  relating  to  the  merits  of  the  action,  or  the  defense 
therein.  If  compliance  with  the  order  be  refused,  the  court  may 
exclude  the  entries  of  accounts  of  the  book  or  the  document  or 
paper,  from  being  given  in  evidence;  or  if  wanted  as  evidence 
by  the  party  a,pplying,  may  direct  the  jury  to  presume  them  to 
be  such  as  he  alleges  them  to  be;  and  the  court  may  also  punish 
the  party  refusing  for  a  contempt.  This  section  is  not  to  be 
construed  to  prevent  a  party  from  compelling  another  to  pro- 
duce books,  papers,  or  documents  when  he  is  examined  as  a 
witness.^  The  Code  does  not  prescribe  upon  what  evidence  the 
order  shall  be  based,  whether  upon  aflBdavit  or  oral  testimony. 
The  better  practice  is  to  base  the  motion  upon  affidavits  showing 
that  the  books,  papers,  or  documents  are  in  the  possession  of  the 
adverse  party,  or  under  his  control,  and  their  materiality  as  evi- 
dence, and  to  serve  a  copy  of  the  same  with  the  notice.  When 
the  order  is  obtained,  a  copy  of  it  must  also  be  served,  not  only 
for  the  purpose  of  laying  a  foundation  for  proceedings  for  con- 
tempt, but  to  notify  him  what  particular  books,  papers,  and 
documents  are  required  to  be  inspected  and  copied.  Where  an 
inspection  or  copy  is  not  desired  in  advance  of  the  trial,  notice 
may  be  given  the  adverse  party  to  produce  it;  and  if  he  fail  to  do 
so,  the  writing  may  then  be  proved  by  the  party  giving  the 
notice,  as  in  case  of  its  loss.  But  the  notice  to  produce  it  is 
not  necessary  where  the  writing  is  itself  a  notice,  or  where  it  has 
been  wrongfully  obtained  or  withheld  by  the  adverse  party .^ 

1  Oal.  Code  Civ.  Pro.,  g  1000;  see,  also.  Id.,  §  1855,  subd.  2. 

2  Id.,  §  1988.  New  York  procedure  to  procure  Inspection  of  books 
or  papers.  See  Amsinck  v.  North,  62  How.  Pr.  115;  Iron  06.  v.  Im- 
provement Co.,  55  id.  351. 

Vol.  Ill  —  93 
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§  5313.  Notice  of  motion  for  order  of  inspeetion,  etc.,  of  books, 
doomnieiitSy  etc. 

Farm  No.  ii86. 

[Title.] 
To  C.  D.,  defendant  in  said  action: 

Sir.    You  are  hereby  notified  that  the  plaintifF  herein  will, 

on  the day  of ,  18. .,  at  ten  o'clock,  a.  m., 

or  as  soon  thereafter  as  counsel  can  be  heard,  at  the  courtroom 

of  said  court,  in  the  city  hall  at ,  in  said  county, 

move  the  court  for  an  order  that  you  giye  to  this  plaintiff  an 
inspection  and  copy  of  [describe  book,  document,  or  paper], 
in  your  possession  [or  under  your  control],  containing  evi- 
dence relating  to  the  merits  of  this  action.     Said  motion  will  be 

based  and  heard  upon  the  affidavit  of ,  a  copy  of 

which  is  hereto  attached  and  herewith  served,  and  the  files  and 
records  of  Baid  court  in  said  cause. 

E.  F., 
Attorney  for  Plaintiff. 

i  &314.   Notice  to  produce  papers,  etc,  on  triaL 

Form  No,  1187. 

[Title.] 

To ,  defendant  [or  plaintiff] : 

You  are  hereby  notified  to  produce  upon  the  trial  of  the 
above-entitled  cause  [a  certain  contract  in  writing  made  be- 
tween A.  B.  and  C.  D.,  on  or  about  the day  of 

,  18. .,  relating  to  the  sale  of  the  premises  de- 
scribed in  the  complaint  herein],  and  if  you  fail  to  do  so  second- 
ary evidence  of  its  contents  will  be  given. 

E.  P., 
Attorney  for  Defendant. 

I  5815.  Ai&daTit  to  prove  loss.  In  California  the  testimony 
may  be  given  orally  or  offered  by  affidavit.  Either  course  may 
be  adopted,  and  either  course  will  avail.*  So  proof  of  loss  of  an 
instrument  may  be  by  the  party's  own  affidavit,  to  lay  a  founda- 
tion for  proving  the  contents.  But  the  affidavit  of  a  third 
person,  that  a'  trunk  of  the  party  containing  his  papers  is  lost, 
is  insufficient,  without  showing  that  it  contained  the  paper  in 
question.     But  this  the  party  may  show  by  his  own  oath.*    An 

8  Bagley  v.  Eaton,  10  Gal.  126. 

4  McOann  v.  Beac^,  2  Oal.  25;  see  AlvcMrd  y.  Spring  Valley  GtoU 
Oo.,  lOe  Id.  547. 
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affidavit  showing  that  the  surveyor-general  has  adopted  a  rule 
refusing  to  allow  the  original  to  be  taken  from  the  files  is  a 
sufficient  predicate.^ 

§  5816.  Altered  writing.  The  party  producing  a  writing  as 
genuine  which  has  been  altered^  or  appears  to  have  been  altered^ 
after  its  execution^  in  a  part  material  to  the  question  in  dispute, 
and  such  alteration  is  not  noted  on  the  writing,  shall  account 
for  the  appearance  or  alteration.  The  party  may  show  that  the 
alteration  was  made  by  another,  without  his  concurrence,  or 
was  made  with  the  consent  of  the  parties  affected  by  it,  or  other- 
wise properly  or  innocently  made.  If  he  do  that,  he  may  give 
the  writing  in  evidence,  but  not  otherwise.*  Where  a  deed  is 
produced,  it  is  incumbent  on  the  party  to  establish  by  satisfac- 
tory evidence  that  the  alteration  was  made  by  the  grantor  or  by 
his  authority,  or  the  deed  will  be  deemed,  for  the  purposes  of 
the  action,  to  read  as  it  did  before  the  alteration  was  made.''  A 
party  offering  a  promissory  note  in  evidence  is  not  obliged,  be- 
fore the  same  is  admitted,  to  account  for  an  erasure  appearing 
upon  the  face  of  it,  unless  the  erasure  has  been  made,  or  appears 
to  have  been  made,  after  the  execution  of  the  instrument,  and  is 
on  a  part  of  the  note  which  is  material  to  the  point  in  dispute.* 
So,  on  a  printed  form  of  note,  where  the  erasure  is  made  only  as 
to  the  printed  matter.* 

§  5317.  Copies  of  records  as  evidence.  Every  citizen  has  a 
right  to  inspect  and  take  a  copy  of  any  public  writing  of  this 
state,  except  as  otherwise  expressly  provided  by  statute.^^ 
"  Public  writings  "  are  laws,  judicial  records,  other  official  docu- 
ments, and  public  records,  kept  in  this  state,  of  private  writ- 
ings.^^  Every  public  officer  having  the  custody  of  a  public 
writing  which  a  citizen  has  a  right  to  inspect  is  bound  to  give 
him,  on  demand,  a  certified  copy  of  it,  on  payment  of  legal  fees 
therefor,  and  such  copy  is  admissible  in  evidence  in  like  casfts 
and  with  like  effect  as  the  original  writing.*^    A  public  record  of 

5  Hensley  v.  Tarpey.  7  Cal.  288. 
«  Cal.  Code  Civ.  Pro.,  9  1962. 

TGaUand  v.  Jackman,  26  Cal.  79;  85  Am.  Dec.  172l 
8  Corcoran  v.  Doll,  32  Oal.  82. 

»Id.;  see,  also.  Brooks  v.  Oalderwood,  34  Oal.  564;  Wunderlin  T.  * 
Cadogan,  50  Id.  613. 

10  Cal.  Code  Civ.  Pro.,  §  1892. 

11  Id.,  f  1894. 
13  Id.,  §  1893. 


§    5318  SPECIAL   PBOCEEDINOS.  740 

a  private  writing  may  be  proved  by  the  original  record,  or  by  a 
copy  thereof  certified  by  the  legal  keeper  of  the  record.**  There 
is  no  attempt  by  the  statute  to  dispense  with  the  rule  that  the 
beet  evidence  must  be  resorted  to  which  the  nature  of  the  case 
will  admit.**  To  entitle  a  book  to  the  character  of  an  official 
register,  it  is  not  necessary  that  it  be  required  by  an  express 
statute  to  be  kept,  nor  that  the  nature  of  the  office  should 
render  the  book  indispensable.  It  is  sufficient  that  it  is  directed 
by  the  proper  officer  to  be  kept.**  It '«  well  settled  that  a  certi- 
fied copy  of  an  instrument  affecting  real  property,  duly  recorded, 
may  be  reed  in  evidence,  without  proof  of  the  original,  if  it  be 
shown  to  the  satisfaction  of  the  court  that  the  original  is  not 
under  the  control  of  the  party.*®  Alcaldes'  records  are  on  a 
footing  with  other  records  kept  by  the  county  recorder,  and  a 
certified  copy  of  an  instrument  found  therein  is  admissiblo 
under  the  same  circumstances  as  are  certified  copies  of  records 
made  by  himself,  upon  proof  of  the  loss  of  or  inability  of  the 
party  to  produce  the  original.*^  A  sworn  copy  of  exemplifica- 
tion of  instruments  in  the  archives  of  the  government  is  evi- 
dence, and  the  originals  ought  not  to  be  removed  from  the 
government  offices.*® 

§  5318.  Foreign  state  records  and  laws.  A  copy  of  the  writ- 
ten law  or  other  public  writing  of  any  state  or  country,  attested 
by  the  certificate  of  the  officer  having  charge  of  the  original, 
under  the  public  seal  of  the  state  or  country,  is  admissible  as 
evidence  of  such  law  or  writing.*®    The  oral  testimony  of  wit- 

18  Id.,  S  1919. 

14  Macy  V.  Ooodwin,  6  Cal.  579. 

i«  Kyburg  v.  Perkins,  6  Cal.  674. 

i«Oal.  Code  Civ.  Pro.,  fi  1951;  Hicks  v.  Coleman,  25  Cal.  122;  85 
Am.  Dec.  103;  Huributt  v.  Butenop,  27  Id.  50;  McMinn  v.  O'Connor, 
Id.  238;  cited  in  Mayo  v.  Mazeaux,  38  id.  442. 

17  Kyburg  v.  Perkins.  6  Cal.  674;  Donner  v.  Palmer,  31  id.  500;  Sill 
V.  Reese,  47  id.  294;  Garwood  v.  Hastings.  38  id.  216;  citing 
Touchard  v.  Keyes,  21  id.  210. 

18  Gregory  v.  McPherson,  la  Cal.  574.  Copy  of  decree  of  land 
commission  as  evidence.  See  Young  v.  Emerson.  18  Cal.  416.  It  is 
not  necessary  to  prove  the  loss  of  an  original  patent  before  an  exem- 
plified copy  thereof  can  be  produced  in  evidence.  Eltzroth  v.  Ryan. 
89  Cal.  135. 

i»Cal.  Code  Civ.  Pro..  §  1901;  see  Wickersham  v.  Johnston,  101 
Oal.  407;  43  Am.  St.  Rep.  118.  As  to  statute  books  of  other  states 
l)iibll8hed  by  authority,  see  Cal.  Code  Civ.  Pro.,  §  1900. 
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nesses  skilled  therein  is  admissible  as  evidence  of  the  unwritten 
law  of  a  sister  state  or  foreign  country,  as  are  also  printed  and 
published  books  of  reports  of  the  decisions  of  the  courts  of  such 
state  or  country,  or  proved  to  be  commonly  admitted  in  such 
courts.^ 

§  5319.  Poreign  record.  A  judicial  record  of  a  foreign  coun- 
try may  be  proved  by  the  production  of  a  copy  thereof,  certi- 
fied by  the  clerk,  with  the  seal  of  the  court  annexed,  if  there 
be  a  clerk  and  seal,  or  by  the  legal  keeper  of  the  record,  with 
the  seal  of  his  office  annexed,  if  there  be  a  seal,  to  be  a  true 
copy  of  such  record,  together  with  a  certificate  of  the  chief  judge 
or  presiding  magistrate  that  the  person  making  the  certificate 
is  the  clerk  of  the  court,  or  the  legal  keeper  of  the  record,  and 
in  either  case,  that  the  signature  is  genuine,  and  the  certificate 
in  due  form;  and  the  signature  of  the  chief  judge  or  presidin;:]^ 
magistrate  must  be  authenticated  by  the  certificate  of  the 
minister  or  ambassador  of  the  United  States,  or  of  a  consul, 
vice-consul,  or  consular  agent  of  the  United  States,  in  such 
foreign  country."  Such  certificates  are  generally  received  as 
pritna  facie  evidence  of  both  the  character  of  the  officers  giving 
them  and  the  genuineness  of  their  signatures.^  So  of  a  certifi- 
cate of  a  notary  public  or  United  States  consul;^  or  notaries  and 
consuls  of  every  grade,  whether  principal  or  inferior  notary, 
or  consul-general,  or  vice-consul.^  A  copy  of  the  judicial  rec- 
ord of  a  foreign  country  is  also  admissible  in  evidence  upon 
proof:  1.  That  the  copy  offered  has  been  compared  by  the 
witness  with  the  original,  and  is  an  exact  transcript  of  the 
whole  of  it;  2.  That  such  original  was  in  the  custody  of  the  clerk 
of  the  court  or  other  legal  keeper  of  the  same;  and  3.  That  the 
copy  is  duly  attested  by  a  seal,  which  is  proved  to  be  the  seal 
of  the  court  where  the  record  remains,  if  it  be  the  record  of  a 

ao  Id.,  f  1902;  see  §  4616,  ante.  Where  a  particular  section  of  the 
laws  of  a  foreign  state  Is  read  as  evidence,  from  a  printed  volume 
of  the  statutes  of  that  state,  the  court,  for  the  purpose  of  determin- 
ing what  is  the  law  of  that  state,  is  not  confined  to  the  particular 
section,  but  may  examine  the  entire  volume.  Ex  parte  Spears,  "88 
OeJ.    640. 

21  Cal.  Code  Civ.  Pro.,  S  1906. 

a  Mott  V.  Smith,  16  Cal.  533. 

»Id. 

Mid.;  see  JSLj  v.  Frlshle.  17  Gal.  260. 
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court;  or  if  there  be  no  such  seal,  or  if  it  be  not  a  record  of  a 
court,  by  the  signature  of  the  legal  keeper  of  the  original." 

§  5380.  Judicial  records.  A  judicial  record  of  thia  State  or  of 
the  United  States  may  be  proved  by  the  production  of  the  orig- 
inal or  a  copy  thereof,  certified  by  the  clerk,  or  other  person 
having  the  legal  custody  thereof.  That  of  a  sister  state  may  be 
proved  by  the  attestation  of  the  clerk  and  the^  seal  of  the  court 
annexed,  if  there  be  a  clerk  and  seal,  together  with,  a  certificate 
of  the  chief  judge  or  presiding  magistrate  that  the  attestation  is 
in  due  form.* 

S  5321.  Printed  statutes.  Bookft  printed  or  published  under 
the  authority  of  a  sister  state  or  foreign  country,  and  pur- 
porting to  contain  the  statutes,  Code,  or  other  written  law  of 
such  state  or  country,  or  proved  to  be  commonly  admitted  in  the 
tribunals  of  such  state  or  country  as  evidence  of  the  written 

law  thereof,  are  admissible  in  this  state  as  evidence  of  such 
law.27 

I  5322.  Seal,  impression  of.  A  seal  of  a  court  or  public  office 
may  be  impressed  upon  wax,  wafer,  or  any  other  substance,  and 
then  attached  to  the  original  or  a  copy  thereof,  or  it  may  be 
impressed  on  the  paper  alone.^^  A  scrawl,  with  "  L.  S.*'  writ- 
ten within,  is  sufficient  as  a  private  seal.*^ 

S  5328.  Secondary  evidence  —  lost  papers.  There  shall  be  no 
evidence  of  the  contents  of  a  writing  other  than  the  writing 
itself,  except:  1.  When  the  original  has  been  lost  or  destroyed; 
in  which  case  proof  of  the  loss  or  destruction  shall  first  be 
made.*®  Diligent  search  in  all  places  where  the  original  is  likely 
to  be  found  must  be  shown,  unless  it  is  proved  to  have  been 
destroyed.*^  The  facts  and  circumstarfces  of  the  destruction  must 

26  Cal.  Code  Civ.  Pro.,  fi  1907;  see. Young  v.  Roeenbaum,  39  Oal.  654; 
Wickersham  v.  Johnston.  104  id.  407;  43  Am.  St  Rep.  118. 

28  Id.,  §  1905;  see,  also,  Const.  U.  S.,  art  4.  fi  1;  Thompson  v.  Man- 
row,  1  Oal.  428;  Parke  v.  Williams,  7  id.  249;  Low  v.  Burrows,  12  id. 
181;  Ritchie  v.  Carpenter,  2  Wash.  St  512;  26  Am.  St  Rep.  877. 

27  Id.,  S  1900 

28  Id.,  §  1931;  Connolly  v.  Goodwin,  5  Cal.  220. 

28  Id.,  §  1931.  See,  as  to  certified  copy  of  deed,  Jones  v.  Martin, 
16  Cal.  166^  Anthony  v.  Chapman,  65  id.  73;  see,  also,  Donner  v. 
Palmer,  31  id.  500,  and  cases  there  cited. 

80  Id.,  §  1855,  subd.  1. 

«i  Taylor  v.  Clark,  49  Cftl.  671;  People  ▼.  Hust,  Id.  653;  Alvord  r. 
Spring  Valley  Gold  Co.,  106  OaL  547;  GiUen  ▼.  Henkel,  9  CW.  394. 
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be  shown.^  So  in  suit  by  the  assignee  of  a  book-account,  the 
assignor  is  a  competent  witness  to  prove  to  the  court  the  loss 
of  the  book  of  original  entries,  as  a  preliminary  to  the  introduc- 
tion of  secondary  evidence  of  its  contents.^  So  where  the 
record-book  containing  a  judgment  has  been  destroyed  by  fire, 
secondary  evidence  is  admissible  to  establish  the  fact  of  the 
existence  of  such  judgment  and  its  contents.^  Proof  that  a 
notice  upon  a  mining  claim  has  been  torn,  and  that  the  remain- 
ing portion  is,  as  the  witness  thinks,  illegible  and  defaced,  is 
enough  to  introduce  a  copy  of  it.**^  But  a  copy  of  a  notice 
posted  on  a  mining  claim,  to  show  its  extent,  is  not  admissible  in 
evidence,  if  the  notice  itself  be  attainable.**  The  proof  of 
the  loss  of  receipts,  without  proof  of  their  genuineness,  is 
not  a  sufficient  predicate  for  the  admission  of  evidence  as  to 
their  contents.*'  The  plaintiff's  oath  that  he  had  never  had  the 
deed  was  held  to  be  insufficient  to  introduce  parol  proof  of  its 
contents.®  Where  an  original  instrument,  proved  to  be  lost, 
has  been  recorded,  it  is  error  to  admit  parol  evidence  of  its  eon- 
tents,  unless  the  failure  to  produce  the  record  is  accounted  for.** 
To  make  the  copy  of  an  unrecorded  deed  evidence,  the  loss  of 
the  original  being  shown,  the  testimony  of  the  subscribing  wit- 
nesses to  the  deed,  if  such  there  be,  should  be  had,  at  least  to 
the  fact  of  the  execution  of  the  paper  unless  they  are  shown  to 
be  without  the  jurisdiction  of  the  court.**^ 

« 
S  5324.  Secondary    evidence  —  possession    of    adverse    part^. 

There  shall  be  no  evidence  of  the  contents  of  a  writing  other 

than  the  writing  itself,  except:  2.  Where  the  original  is  in  poe- 

82  Barley  v.  Adm'r  of  McMickle,  9  Cal.  430. 

83  Caulfield  v.  Sanders,  17  Cal.  569.  As  to  parol  evidence  to  prove 
contents  of  instruments  destroyed  by  fire,  see  GolUer  v.  Oorbett,  15 
Cal.  183. 

34  Ames  V.  Hoy,  12  Cal.  11. 

35  Dunning  v.  Rankin,  19  Cal.  640. 

86  Lombardo  v.  Ferguson,  15  Cal.  372. 

87  Reynolds  v.  Jourdan,  6  Cal.  108. 
38  Lawrence  v.  Fulton,  19  Cal.  684. 
8»Brotherton  v.  Mart,  6  Oal.  488. 

40  Smith  V.  Brannan,  13  Cal.  107.  A  copy  of  a  certified  copy  of  an 
original  instrument  which  has  been  lost  is  not  admissible  in  evidence 
to  prove  the  contents  of  the  original.  Dyer  v.  Hudson,  65  Cal.  372. 
And  a  witness  who  can  not  read  or  write  is  Incompetent  to  testify 
to  the  contents  of  a  lost  instrument  Russell  v.  Brosseau,  65  OaL 
605. 
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session  of  the  party  against  whom  iiiu  cviatuce  is  offered,  and 
he  fails  to  produce  it  after  reasonable  notice.*^  Where  it  is 
impossible  to  produce  the  paper  between  the  time  of  giving  the 
notice  and  the  trial,  that  fact  should  be  made  to  appear.** 
Parol  evidence  of  the  contents  of  a  written  contract  between 
the  alleged  husband  and  wife  to  live  together  without  marriage 
is  inadmissible,  except  after  due  notice  to  produce  the  contract, 
and  refusal  to  do  so.*^  Parol  proof  of  a  written  contract  and  as- 
signment thereof  in  writing,  not  admissible,  so  as  to  charge  the 
assignee  without  notice  to  produce  the  original  or  account  for 
its  loss.** 

S  5325.  Oeconidary  evidenoe  —  records  and  public  documents. 

There  shall  be  no  evidence  of  the  contents  of  a  writing  other 
than  the  writing  itself,  except:  3.  When  the  original  is  & 
record,  or  other  document,  in  the  custody  of  a  public  officer.** 
Certified  copies  of  grants  made  by  the  surveyor-general  of  the 
United  States  are  inadmissible  in  evidence  unless  the  absence 
of  the  original  is  accounted  for.**  The  expcdiente,  consisting  of 
the  petition,  plot,  reference,  report,  act  of  concession,  approval, 
grant,  etc.,  filed  in  the  archives  of  the  Mexican  government,  is 
as  much  an  original  document  as  the  grant  delivered  to  the 
grantee.*^  Where,  to  suit  for  goods  sold  and  delivered,  defend- 
ant pleads  his  discharge  in  insolvency,  it  was  held  that  in  sup- 
port of  his  plea  he  can  offer  in  evidence  certified  copies  of  the 
decree,  and  of  each  of  the  papers  composing  the  record  of  the 
insolvent  proceedings,  separately;  and  that  these  papers  need 
not  all  be  attached  together,  and  the  whole  certified  as  one 
record.*® 

§  5326.  Secondary  evidence  —  made  by  statute.  There  shall 
be  no  evidence  of  the  contents  of  a  writing  other  than  the  writ- 
ing itself,  except:  4.  When  the  original  has  been  recorded,  and 
a  certified  copy  of  the  record  is  made  evidence  by  this  Code 

41  Cal.  Code  Civ.  Pro.,  §  1855,  siibd.  2. 

42  Burke  v.  Table  Mountain  Co^,  12  Otd.  408. 

43  Poole  V.  Gerrard.  9  Cal.  593. 

44  Grimes  v.  Fall.  15  Cal.  63;  see  Jones  v.  Jones,  38  id.  586. 
4fi  CaJ.  Code  Civ.  Pro.,  §  1855,  subd.  3. 

4«  Hensley  t.  Tarpey,  7  Cal.  288;  but  see  Natoma  Water  &  Mlniaf 
Co.  V.  Clarkln,  14  id.  544;  see  Brown  v.  Griffith,  70  Id.  14;  Grant  T. 
Oliver,  91  id.  158. 

47  Gregory  v.  McPherson,  13  Cal.  562. 

48  Goldstone  v.  Davidson,  18  Cal.  41. 
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or  other  statute.*®  But  it  does  not  dispense  with  the  produc- 
tion of  the  originals^  if  they  can  be  obtained;  it  merely  fixes 
the  value  of  the  copy  as  evidence^  when  it  is  necessary  to  be 
introduced,  from  the  loss  of  the  original.**  A  recorder  need  not 
trauscribe  the  notarial  seal  to  the  acknowledgment  of  a  deed 
where  the  certificate  states  that  the  seal  was  afiSxed.*^^  A  power 
of  attorney,  not  affecting  real  estate,  is  not  required  to  be  re- 
corded, and  the  fact  that  it  acknowledges  land  recorded  does 
not  dispense  with  proof  of  its  execution.*^^  A  party  claiming 
title  under  a  deed  duly  acknowledged  is  entitled  to  have  a  certi- 
fied copy  of  the  record  of  the  same  received  in  evidence,  upon 
making  statute  proof  that  he  never  had  control  of  the  original, 
and  that  it  is  not  in  his  power  or  control;*^  or  that  they  are 
lost.*^  A  United  States  patent  for  land  may  be  proved  by  pro- 
ducing from  the  recorder's  office  the  book  in  which  it  is  re- 
corded, without  proof  of  the  loss  of  the  original.** 

§  5327.  Secondary  evidence  —  numeroaB  accounts.  There  shall 
be  no  evidence  of  the  contents  of  a  writing  other  than  the 
writing  itself,  except:  5.  When  the  original  consists  of  nu- 
merous accounts  or  other  documents,  which  can  not  be  ex- 
amined in  court  without  great  loss  of  time,  and  the  evidence 
sought  from  them  is  only  the  general  result  of  the  whole.^ 
The  fact  of  the  making  of  the  writing  may  be  proved  by 
parol.*^^  The  acts  of  a  corporation  by  its  board  of  directors 
may  be  proved  by  parol,  where  by  mistake  they  were  not  entered 
on  the  minutes.^ 

49  Cal,  Code  Civ.  Pro.,  §  1855,  subd.  4;  McMlnn  v.  O'Connor,  27 
Cal.  238.  The  act  of  1851,  section  21,  gives  to  papers  properly  re- 
corded the  like  eflPect  as  originals,  but  it  does  not  dispense  with  proof 
of  execution.  Powell's  Heirs  v.  Hendricks,  3  Cal.  427.  But  this 
statute  is  changed.    See  Cal.  Code  Civ.  Pro.,  §  1951. 

M  Mace  V.  Goodwin,  6  Cal.  579;  McMinn  v.  O'Connor,  27  id.  238. 

61  Jones  V.  Martin,  16  Cal.  165. 

52  Stevens  v.  Irwin.  12  Cal.  306. 

M  Hurlbutt  V.  Butenop,  27  Cal.  50. 

64  Hicks  V.  Coleman,  25  Cal.  129;  85  Am.  Dec.  103. 

M  Vance  v.  Kohlberg,  50  Cal.  346;  Eltzroth  v.  Ryan,  80  id.  135. 

M  Cal.  Oode  Civ.  Pro.,  §  1855,  subd.  5.  In  cases  mentioned  in  sub- 
divisions 3  and  4,  a  copy  of  the  original,  or  of  the  record,  must  be 
produced;  in  those  mentioned  in  subdivisions  1  and  2,  either  a  copy 
or  oral  evidence  of  the  contents.  Id.  This  section  is  limited  to 
proof  of  the  contents  of  the  writing. 

0T  Poole  V.  Gerrard,  9  Oed.  594;  Sals  v.  Sals,  49  id.  264. 

OS  Bay  View  Homestead  Ass'n  v.  Williams,  50  Cal.  368. 


CHAPTEB  IX. 

SUBMITTING  C0NTB0VEE8Y  WITHOUT  ACTION. 

i  5328.  In  generaL      Parties    to    a    question    ia  diffeieace 

wiiich  migiit  be  the  subject  of  a  civil  action  may,  without  action, 
agree  upon  a  case  containing  the  facts  upon  which  the  contro- 
versy depends,  and  present  a  submieision  of  the  same  to  any 
court  which  would  have  jurisdiction  if  an  action  had  been 
brought;  but  it  must  appear,  by  affidavit,  that  the  controversy 
is  real,  and  the  proceedings  in  good  faith,  to  determine  the 
rights  of  the  parties.*  Judgment  shall  be  entered  in  the  judg- 
ment-book as  in  other  cases,  but  without  costs  for  any  proceed- 
ing prior  to  the  trial.  The  case,  the  submission,  and  a  copy  of 
the  judgment  shall  constitute  the  judgment-roll,*  and  may  be 
enforced  in  the  same  manner  as  if  it  had  been  rendered  in  an 
action,  and  is  in  the  same  manner  subject  to  appeal.*  Where 
an  appeal  is  taken  from  a  decision  of  the  Justice's  Court  in  such 
a  case,  the  transcript  on  appeal  must  contain  a  copy  of  the  affi- 
davit required  by  the  same  section,  showing  the  reality  of  the 
controversy  and  good  faith  of  the  proceeding.*  Where  instead 
of  this  affidavit  the  record  only  showed  an  allegation  in  the 
agreed  statement  on  appeal  that  the  cause  was  heard  in  the  court 
below  on  an  agreed  statement  of  facts,  and  the  affidavit  of  the 
defendant  that  the  controversy  was  real,  the  appeal  was  dis- 
missed.*^ Where  the  parties  to  a  controversy  make  an  agreed 
case,  under  section  377  of  the  California  Practice  Act,*  which 

1  Gal.  Code  Civ.  Pro.,  $  1138.  Partle«  can  not  by  a^rreeinff  upon  a 
f5tntement  of  facts,  Invoke  the  aid  of  a  court  for  the  decision  of 
what,  to  them,  -or  either  of  thera,  is  merely  a  moot  question  of  law. 
Johnson  v.  Malloy,  74  Cal.  430.  The  a^arreed  case  must  show  a 
question  in  difference  between  the  parties  which  ml^ht  be  the  sub- 
ject of  a  civil  action.    White  v.  Clarke,  111  Cal.  425. 

2  Id.,  §  1139;  Ilartman  v.  Smith,  7  Mont  19;  see  Sweet  v.  Myers, 
3  S.  Dak.  324. 

8  Id.,  fi  1140.  Where  the  judgment  recites  tliat  the  cause 
was  decided  upon  an  agreed  statement  of  all  the  facts,  such 
agreed  statement  may  be  considered  upon  appeal,  whether  it  con- 
atitutes  a  part  of  the  judgment-roll  or  not  Gregory  v.  Gregory,  102 
Oal.  50. 

4  Mellois  V.  Chalne,  20  Cal.  679. 

•  Id.;  see,  also,  White  v.  Clarke,  111  Oal.  425. 

•  Oal.  Code  Civ.  Pro.,  S  1138. 
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was  submitted  for  decisioa  to  the  District  Court  the  considera- 
tion of  the  court  is  restricted  to  the  facts  submitted  in  the  case  J 
Where  the  plaintiff  claimed  that  the  defendant  was  indebted  to 
him,  and  under  the  section  above  referred  to  a  case  was  made 
and  submitted  stating  the  facts  agreed  upon  between  the  par- 
ties, upon  which  the  District  Court  decided  that  plaintiff's  de- 
mand was  not  established  without  proof  of  other  additional 
facts,  it  was  held  that  it  wasf  error  for  the  court,  instead  of  ren- 
dering judgment  for  the  defendant,  to  make  an  order  based  upon 
the  supposition  that  plaintiff  established  such  other  facts.® 

I  532&.  SubmiBsion  of  controversy  without  action. 

Form  No.  ij88. 

[Title  Same  as  in  Pleading.] 
The  said  parties  hereby  agree  upon  the  following  statement 
of  facts,  and  submit  the  same  to  the  court  for  the  determination 
of  the  points  in  controversy  hereinafter  specified.     The  facts 
agreed  on  are  as  follows  [set  forth  facts  as  agreed]. 

The  points  in  controversy,  and  upon  which  the  decision  of 
the  court  is  asked,  are  as  follows  [state  points  in  controversy]. 
[Date.]  [Signatures.] 

§  5830.  Affidavit  to  BUbmiMion. 

Form  No,  ii8g. 

[Venue.] 
A.  B.  and  C.  D.,  the  parties  to  the  foregoing  case,  being  duly 
severally  sworn,  each  for  himself  says  that  the  controversy  set 
forth  in  the  foregoing  submission  is  real,  and  the  proceedings 
in  good  faith  to  determine  the  rights  of  the  said  parties.* 
[Jurat.]  [Signatures.] 

7  Crandall  v.  Amador  Oounty,  20  Oal.  72.  And  the  judgment  of  the 
court  can  not  be  based  upon  any  other  facts  which  It  may  suppose 
one  of  the  parties  can  establish.  Green  v.  Fresno  County,  95  CSal. 
329. 

s  Crandall  v.  Amador  County,  20  OaJ.  72.  No  findings  are  neces^ 
sary  or  required  where  an  agreed  statement  covers  all  the  facts  in 
the  case.  Gregory  v.  Gregory,  102  Oal.  60;  MuUer  v.  Rowell,  110  id. 
318. 

9  An  affidavit  which,  instead  of  showing  that  the  controversy  is 
real,  states  that  "  the  statement  of  the  case  "  is  "  a  real  contn>- 
versy/'  and,  instead  of  stating  that  the  proceedings  are  in  good  faith, 
states  that  the  "  contention  "  is  in  good  faith,  is  insufficient  to  au- 
thorize the  court  to  entertain  the  submission.  White  v.  Clarke,  111 
Cal.  425;  see  Grant  v.  Newsom,  81  N.  O.  36;  Glessman  v.  Crosier* 
80  Ind.  487;  Myers  v.  Lawyer,  90  id.  237. 


CHAPTER  X. 

TAKING  DEPOSITIONS. 

f  6831.  Whm  xnaj  be  taken.  The  testimony  of  a  witness  in 
California  may  be  taken  by  deposition  in  an  action  at  any  time 
after  the  service  of  the  summons  or  the  appearance  of  the  de- 
fendant; and  in  a  special  proceedings  after  a  question  of  fact 
has  arisen  therein^  in  the  following  cases:  1.  Where  the  witness 
is  a  party  to  the  action  or  proceeding,  or  an  officer  or  member 
of  a  corporation  which  is  a  party  to  the  action  or  proceeding,  or 
a  person  for  whose  immediate  benefit  the  action  or  proceeding 
is  prosecuted  or  defended;  2.  Where  the  witness  resides  out  of 
the  county  in  which  his  testimony  is  to  be  used;  3.  Where  the 
witness  is  about  to  leave  the  county  where  the  action  is  to  be 
tried,  and  will  probably  continue  absent  when  the  testimony  is 
required;  4.  Where  the  witness,  otherwise  liable  to  attend  the 
trial,  is  nevertheless  too  infirm  to  attend;  5.  Where  the  testi- 
mony is  required  upon  a  motion,  or  any  other  case  where  the 
oral  examination  of  the  witness  is  not  required.^ 

§  5332.  Before  whom  taken.  Depositions  in  this  state  may  be 
taken  before  any  judge  or  officer  authorized  to  administer  oaths.^ 
An  affidavit  taken  in  another  state  of  the  United  States  to  be 
used  in  this  state  may  be  taken  before  a  commissioner  ap- 
pointed by  the  governor  of  this  state  to  take  affidavits  and  de- 
positions in  such  other  state,  or  before  any  notary  public,  or 
before  a  judge  or  clerk  of  a  court  of  record  having  a  seal.*  Any 
affidavit  taken  in  a  foreign  country  to  be  used  in  this  state  may 
be  taken  before  an  ambassador,  minister,  consul,  vice-consul, 
orconsul  or  agent  of  the  United  States,  or  before  any  judge  of  a 
court  of  record  having  a  seal,  in  such  foreign  country.* 

1  Ool.  Code  OIv.  Pro.,  |  2021.  IJiider  Oregon  CJode,  see  Roberts 
V.  ParrlBh,  17  Oreg.  583.  It  is  within  the  discretion  of  the  trial  court 
to  permit  or  refuse  the  taking-  of  the  deposition  of  a  witness  daring 
the  r^^>greB8  of  a"  trial.    WlUard  v.  Mellor,  19  Col.  634. 

2  Id..  II  2031. 
8  Id.,  S  2013. 

4  Id.,  §  2014;  and  see  Id.,  f  2024,  amendment  of  1891. 
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I  5338.  Competency  of  witness.  To  make  the  testimony  o{  a 
witness  admissible^  he  must  be  competent  at  the  time  of  taking 
deposition.  It  is  the  jeffect  of  the  interest  on  the  witness  at 
the  time  his  testimony  is  taken  that  disqualifies  him.^  Where 
the  parties  stipulated  that  a  deposition  which  had  been  taken  in 
another  action  should  be  used  on  the  trial,  "with  the  same 
force  and  effect^  subject  to  the  same  exceptions^  as  if  taken  in 
this  case,"  and  the  party  objecting  had  attended  at  the  exainina< 
tion  in  such  former  case  without  objecting  to  the  competency 
of  the  witness,  it  was  held  that  the  stipulation  was  a  waiver 
of  any  objections  to  the  competency  of  the  witness.® 

§  5334.  How  taken.  Where  a  deposition  of  a  party  to  the 
suit  is  taken  ex  parte^  though  after  notice,  and  the  witness  is, 
therefore,  not  subjected  to  a  cross-examination,  the  language  used 
by  him  will  be  suspiciously  regarded,  an*  only  a  very  literal 
interpretation  given  to  it  J  A  party  who  appears  at  the  taking 
of  a  deposition  and  examines  the  witness,  without  objecting  to 
his  competency,  can  not  afterwards  interpose  that  objection.® 
The  deposition  of  a  party  to  a  civil  action  may  be  taken,  not- 
withstanding he  is  confined  in  jail.® 

fi  5335.  When  admissible.  Depositions,  if  properly  taken, 
may  be  used  by  either  party  upon  the  trial,  against  any  party 
giving  or  receiving  the  notice,  subject  to  all  legal  exceptions; 
but  if  the  parties  attend  at  the  examination,  no  objection  to  the 
form  of  an  interrogatory  shall  be  made  at  the  trial  unless  the 
same  was  stated  at  the  time  of  the  examination.^^    The  only 

(^Kimball  v.  Gearhart,  12  Cal.  27.  The  death  of  a  party  to  an 
action  and  the  substitution  of  his  legal  representative,  subsequent 
to  the  commencement  of  suit  against  him,  will  not  render  inad- 
missible in  evidence  the  deposition  of  an  adverse  party  in  interest, 
when,  at  the  time  such  deposition  was  taken,  the  testimony  of  the 
witness  was  competent.    Neis  v.  Farquharson,  9  Wash.  St.  508. 

<)  Brooks  V.  Crosby,  22  Oal.  42.  A  deposition  taken  under  a 
stipulation  which  provides  for  the  admission  of  the  deposition 
without  conditions  is  governed  by  the  stipulation,  and  not  by  the 
statutory  provisions.     People  v.  Grundell,  75  Cal.  301. 

7  Spring  V.  Hill,  6  Cal.  17;  see  Cal.  Code  Civ.  Pro.,  §  2083. 

8  Brooks  V.  Crosby,  22  Oal.  42. 

»  Maxwell  v.  Rives,  11  Nev.  213.  As  to  how  depositions  must  be 
taken  when  taken  out  of  the  state,  see  Cal.  Code  Olv.  Pro.,  fi§  2024- 
2028;  when  taken  within  the  state,  see  Id.,  §S  2031-2038.  Stipula- 
tion of  parties  as  to  taking  deposition  of  witness  out  of  state.  See 
Palmer  v.  Mining  Co.,  70  Cal.  614. 

to  If  the  deposition  be  taken  under  subdivisions  2,  3  or  4  of  sec- 
tion 2021,  proof  must  be  made  at  the  trial  that  the  witness  eon- 
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legal  ejceptixm  which  is  waived  if  no^  made  at  the  taJdng,  where 
the  party  attends,  ia  as  to  the  form  of  the  interrogatory."  But 
objection  must  be  made  when  the  deposition  is  offered  in  evi- 
dence.*^ A  deposition  of  one  of  the  defendants,  introduced  by 
plaintiff  on  trial,  may  be  introduced  by  the  defendants  on  a  new 
triaL"  The  deposition  of  a  surveyor  who  ran  the  boundary  line 
of  a  grant,  taken  in  one  action,  is  admissible  in  another  action 
between  different  parties,  a»  hearsay  evidence  upon  the  location 
of  such  lines,  after  his  death.  Hence,  the  deposition  of  Viogct 
as  to  the  position  of  the  southern  boundary  of  the  Sutter  grant, 
offered  in  connection  with  the  map  drawn  by  him,  is  admissible 
as  hearsay  evidence,  though  taken  in  another  acti(m  between 
different  parties.*^ 

f  5d35a.  Tha  same  —  continued.  The  party  upon  whose  ap- 
plication depositions  have  been  taken  is  not  bound  to  offer 
them  in  evidence  at  the  trial,  but  may  resort  to  other  evidence. 
And  his  failure  to  use  the  depositions  is  not  a  ground  of  surprise, 
for  which  a  new  trial  should  be  granted.**  If  a  party  has  been 
offered  as  a  witness  in  his  own  behalf,  and  fully  examined,  and 
is  present  in  court,  it  is  wholly  in  the  discretion  of  the  court  to 
refuse  to  allow  his  counsel  to  read  his  deposition  taken  before 
the  trial.**  A  deposition  which  is  taken  in  an  action  between 
two  parties,  and  is  admissible  in  such  action,  is  admissible  in  an 
action  between  their  successors  in  interest  upon  the  same  sub- 

tlnues  absent  or  infirm,  or  Ir  dead.  The  only  case  in  which  the  pres- 
ence of  a  wltneRS  whose  deposition  has  been  taken  Is  required,  if 
it  can  be  procured  at  the  trial,  is  where  the  deposition  was  taken 
nnder  the  Rixth  subdivision  of  said  section,  which  provides  for  the 
taking  of  a  deposition  "  when  the  witness  is  the  only  one  who 
can  eRtabllRh  facts  or  a  fact  material  to  the  issue."  Johnston  v. 
McDuffee.  83  Cal.  30.  The  presence  or  absence  of  a  party  whose 
deposition  hns  been  taken  is  immaterial,  and  such  deposition  may 
be  read  on  the  trial  by  either  party,  though  the  witness  be  in  court 
when  it  is  read,  and  though  other  witnesses  are  present  by  whom 
the  same  facts  can  be  proved.  Id.;  Newell  v.  Desmond,  74  id.  46. 
The  deposition  may  be  read  in  case  of  the  death  of  the  witness: 
Cal.  Code  Civ.  Pro.,  f  2032. 

11  Lawrence  v.  Fulton,  19  Cal.  684. 

HHobbs  V.  Duflf,  43  Cal.  485. 

IS  Turner  v.  Mcllhaney,  8  Cal.  575. 

14  Morton  V.  Folger.  15  Cal.  275. 

IB  Heath  v.  Scott.  65  Cal.  548;  and  see  Smith  v.  Crocker,  38  N. 
y.  Supp.  268:  73  N.  Y.  St.  Rep.  749. 

i«Grigsby  v.  Schwarz,  82  Cal.  278. 


I 
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ject  and  involving  the  same  issues.^^  But  it  is  otherwise  of  a 
deposition  taken  in  a  different  suit  between  different  parties.*® 
The  showing  that  a  witness  is  out  of  the  state  is  held  sufficient  to 
admit  his  deposition  if  it  appears  that,  in  answer  to  inquiries 
made  at  his  former  place  of  business,  and  of  others  who  knew 
him,  it  was  said  they  did  not  know  where  he  was,  but  under- 
stood that  he  was  out  of  the  state.*®  The  reasons  which  au- 
thorized depositions,  and  which  existed  at  the  time  they  were 
taken,  will  be  presumed  as  still  in  existence  at  the  time  of  the 
trial,  nothing  appearing  to  the  contrary.^ 

§  9880.  Ai&daTit  for  examinatioiL  of  witnMS. 

Form  No,  Jigo, 

[Title.] 
[Venue.] 
A.  B.,  being  duly  sworn,  deposes  and  says: 

I.  I  am  the  plaintiff  in  the  above-entitled  action. 

II.  The  summons  in  said  action  has  been  served.  P.  Q.  is  a 
witness  material  and  necessary  for  me  on  the  trial  of  said  ac- 
tion, without  the  benefit  of  whose  testimony  I  can  not  safely 
proceed   to   trial;   said   witness   resides   in   the   said   county 

of ,  and  is  about  to  leav.e  said 

county,  where  said  action  is  pending  and  is  to  be  tried,  and  will 
probably  continue  absent  when  his  testimony  is  required.  [Or 
state  other  facts  showing  that  the  case  is  within  section  2021 
of  the  California  Code  of  Civil  Procedure.] 

III.  I  am  informed  and  verily  believe  that  it  is  the  intention 

of  said  witness  to  depart  from  said county,  on  the 

day  of ,  18 . .     I  was  not  aware  of  his 

intended  departure  in  time  to  give  five  days'  notice  of  the  time 
and  place  of  taking  his  deposition;  and  the  attorneys  for  the 
said  defendant  reside  at ,  in  said  county. 

[JuHAT.]  [Signature.] 

i7Brlj?g8  V.  Briggs,  80  Cal.  253;  Atklne  v.  Anderson,  63  Iowa. 
743;  Kerr  v.  Gibson,  8  Busb,  130;  Adams  v.  RaJgnler,  69  Mo.  36a. 

IS  Land  Co.  v.  Weidner,  169  Penn.  St.  359. 

i«Renton  v.  Molmier.  77  C«l.  449;  and  see  Sunol  v.  MoUoy,  63 
Id.  369;  Bronner  v.  Frauenthal,  37  N.  Y.  166. 

aoHenneesy  v.  Insurance  Ck>.,  8  Wash.  St  91;  40  Am.  St  Rep. 
802. 
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S  5337.  Affidavit  on  motion  for  commiMion  to  «izamine  witni 

out  of  state. 

Form  No,  xigi. 

[Title.] 
[Venue.] 
A.  B.^  the  plaintiff  in  the  above^entitled  action,  being  duly 
sworn,  deposes  and  says: 

That  the  summons  in  the  said  action  has  been  served,  and 
that  P.  Q.  is  a  witness  material  and  necessary  for  the  said 
[plaintiff]  on  the  trial  of  the  said  action,  without  the  benefit  of 
whose  testimony  the  said  [plaintiff]  can  not  safely  proceed  to 
trial;  that  said  witness  resides  in  the  city  of  [New  York,  in 
the  county  of  New  York,  in  the  state  of  New  York],  and  is  out 
of  this  state,  and  will  continue  absent  when  his  testimony  is 
required. 

[Jurat.]  [Sionatube.] 

§  6338.  By  whom  made.  This  affidavit  may  be  made  by 
any  person  acquainted  with  the  facts,  if  no  stay  of  proceeding 
is  desired.^  But  if  otherwise,  it  will  be  better  that  ttie  affidavit 
should  be  made  by  the  applicant,  or  an  excuse  given  for  its  not 
being  so  made.^ 

§  6339.  What  it  must  show.  It  is  not  necessary  to  state 
what  facts  are  expected  to  be  proved  by  the  witness.®  And  ad- 
vice of  counsel  as  to  the  same,^*  that  witness  is  absent  and  will 
continue  absent,  must  be  stated.* 

§  5340.  Notice  of  taking  deposition  of  witness,  and  time  and 
place  of  examination,  with  copy  of  cdBELdavit. 

Form  No.  1192. 

[Title.] 
You  will  please  take  notice  that  the  depositions  of  L.  M.  and 
"HJ.  0.,  on  behalf  of  the  plaintiffs  in  the  above-entitled  action, 

21  De  Mar  v.  Van  Zandt.  2  Tohns.  Cas.  HO. 

22  See  Eaton  r.  North,  7  Barb.  631.  The  applicant  and  not  his 
attorney  should  make  the  affidavit.  Zelgler  v.  Lamb,  40  N.  Y.  Supp. 
m:  and  see  Clark  v.  SuUlvan,  8  id.  5a5;  55  Hun.  604.  See.  as  to 
postponement  Cal.  Code  Civ.  Pro..  §  2027. 

28  En  ton  V.  North,  7  Barb.  631.  As  to  the  materiality  of  the  wit- 
ness, see  Id. 

24  Beall  V.  Dey,  7  Wend.  513. 

26  Pooler  V.  Maples,  1  Wend.  65.  Ab  to  requisites  of  affidavit 
under  the  New  York  practice,  see  Seymour  v.  Stronir.  10  Wend.  98; 
Warner  v.  Harvey.  9  id.  444;  BrackPtt  v.  Dndlpv.  1  Cow.  209;  Mat- 
ter of  Gains.  36  N.  Y.  Supp.  113;  25  Civ.  Pro.  Rep.  243. 
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to  be  used  on  the  trial  thereof,  will  be  taken  before  P.  Q.,  a 

notary  public  in  and  for  the  county  of ,  in  the 

£tate  of  California,  at  his  office  in  the  city  of , 

county  of ,  on  the day  of , ., 

A.  D.^  18. .,  between  the  hours  of  nine  a.  m.  and  five  P.  M.  of 
that  day;  and  if  not  completed  on  that  day,  the  taking  will  be 
continued  from  day  to  day  successively  thereafter,  and  over 
Sundays,  at  the  same  place,  until  completed. 

And  you  will  further  take  notice  that  the  annexed  is  a  copy 
of  an  affidavit  of  S.  T.,  one  of  the  said  plaintiffs,  showing  that 
the  case  is  one  mentioned  in  section  2021  of  the  California  Code 
of  Civil  Procedure. 

E.  P., 
Attorney  for  Plaintifb. 
[Datb  and  Address.] 

§  6341.  Order  shortenixifir  time  of  notice. 

Form  No.  1193, 

Good  cause  being  shown  therefor,  it  is  hereby  ordered  that 
the  time  of  giving  the  foregoing  notice  is  hereby  shortened  to 
two  days. 

A.  B., 
Judge. 
[Date.] 

§  6342.  Notice.  The  party  desiring  to  take  a  deposition 
within  this  state  must  serve  on  the  adverse  party  a  previous 
notice  of  the  time  and  place  of  examination,  together  with  a 
copy  of  an  affidavit  showing  that  the  case  is  one  mentioned  in 
the  statute.  Such  notice  must  be  at  least  five  days,  and  in  ad- 
dition, one  day  for  every  twenty-five  miles  of  the  distance  of 
the  place  of  examination  from  the  residence  of  the  person  to 
whom  the  notice  is  given,  unless,  for  a  cause  shown,  a  judge, 
by  order,  prescribe  a  shorter  time.  When  a  shorter  time  is  pre- 
scribed, a  copy  of  the  order  must  be  served  with  the  notice.^ 
Notice  of  time  and  place  having  been  given,  it  is  a  matter  of 
small  importance  who  took  the  deposition,  particularly  in  view 
of  the  inconvenience  and  delay  which  would  result  from  a  dif- 
ferent mle.^    Notice  must  be  served  upon  the  attorney  for  the 

2«  Cal.  Code  Civ.  Pro.,  S  2031.  An  order  shortening  the  time  for 
which  notice  shall  be  ^ven  must  defilfoiate  a  definite  time  of  notice. 
Howen  V.  Howell  66  Cal.  390:  see  Bern  v.  Bern.  4  S.  Dnk.  1.^8. 

27  Wmiams  V.  Chadboume.  6  Cal.  559.    A  notice  of  the  taking  of 

Vol.  Ill  —  95 
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paity^  where  he  has  one.*  But  proof  of  service  of  the  iiuixcc 
may  be  made  by  parol  testimony.^  A  slight  error  ia  the  title 
of  the  cause^  where  there  is  no  other  suit  pending  between  the 
parties,  will  not  invalidate  the  notice.*^ 

§  5343.  Waiver  of  objections.  An  appearance  at  the  time 
and  place,  and  crosa-examining  the  witness^  waives  whatever 
objection  may  be  had  because  the  notice  is  too  short '^ 

§  6344.  STotio*  of  motion  tor  commission  to  eiramln^  witness 
out  of  stats. 

Form  No.  1194, 

[Title.] 
The  defendant  and  his  attorney  will  please  take  notice  that 
upon  the  within  affidavit,  and  upon  the  complaint  and  the 
papers  filed  in  the  above-entitled  action,  I  shall  move  this  honor- 
able court,   at   the   courtroom   thereof,   in  the   said   county 

of ; . .  on  the day  of ,  A.  D., 

18. .,  at  the  opening  of  the  court  on  that  day,  or  as  soon  there- 
after as  counsel  can  be  heard,  that  a  commission  issue  out  of 
and  under  the  seal  of  this  honorable  court,  to  take  the  testi- 
mony of  F.  G.,  a  witness  residing  out  of  this  state,  directed  to 

some  proper  person  residing  at  the  city  of   ,  in 

the  state  of ,  then  and  there  to  be  selected  and 

appointed  by  the  judge  of  this  court. 

E.  P., 
Attorney  for  Plaintiff. 
[Date.] 

I  5346.  Btipnlation  that  deposition  of  witness  may  be  taken 
in  this  state  to  be  used  on  the  trial. 

Form  No.  1195, 

[Title.] 
It  is  hereby  stipulated  that  the  deposition  of  R.  S.,  a  witness 
on  behalf  of  the  [plaintiff]  in  the  above-entitled  action,  may 

a  deposition  in  the  city  of  San  Francisco,  not  desienatin^  any  place 
In  the  city  where  it  would  be  taken,  is  insufficient  Lucas  v. 
Richardson,  68  Cal.  618.  An  order  providing  for  the  takfng  of  a 
deposition  at  a  certain  hour  of  the  day  on  which  the  order  was 
made,  and  directing  a  service  of  the  notice  "forthwith,"  Is  too 
Indefinite.    HOwell  v.  Howell,  66  Cal.  390. 

28  Griffith  V.  Gruner.  47  C5al.  644:  Cal.  Code  Civ.  Pro..  |  1015. 

»  Hobbe  V.  Duff.  43  Cal.  485. 

80  Mllla  V.  Dunlap.  3  Cal.  94;  see,  also,  Cal.  Code  Civ.  Pro.,  |  1040. 

81  Jones  V.  Love,  9  Cal.  68;  and  see  Hobart  v.  Jones,  5  Wash.  St 
385. 
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be  taken  before  T.  U.,  a  notary  public  [or  any  other  officer  or 

person  agreed  upon]^  in  and  for  the county  of 

>  in  this  state^  at  his  office,  in  said 

county,  on  the day  of ,  18. .,  between 

the  hours  of a.  m.  and p.  m.  of  that  day, 

and  if  not  completed  on  that  day,  may  be  continued  from  day  to 
day  thereafter,  and  over  Sundays,  at  the  same  place,  until  com- 
pleted. And  when  so  taken,  the  said  deposition  may  be  used 
on  the  trial  of  said  action,  subject  to  the  same  objections  (except 
as  to  the  form  of  interrogatories),  as  if  the  said  witness  were 
there  personally  present  and  testifying  therein. 

G.  H., 

Attorney  for  Defendant. 
[Date.] 

§  6346.  Order  for  commiMlon  to  take  testimoiiy. 

Form  No.  1196. 

[Title.] 

Upon  reading  and  filing  the  affidavit  of  A.  B.,  and  upon  the 
files,  papers,  and  records  in  this  action,  and  due  proof  of  ser- 
vice of  notice  of  motion  having  been  made  and  filed,  on  motion 
of  G.  H.,  Esq.,  attorney  for  the  defendant  in  said  action: 

It  is  ordered  that  a  commission  issue  out  of  and  under  the 
seal  of  this  court,  directed  to  J.  K.,  a  person  agreed  upon  b^ 

tween  the  parties,  residing  at  the  city  of ,  county 

of ,  in  the  state  of ,  to  take  the  testi- 
mony of  P.  Q.,  residing  at  the  same  place,  as  a  witness  on  behalf 
of  the  defendant,  upon  such  proper  interrogatories,  direct  and 
cross,  as  the  respective  parties  may  prepare,  to  be  settled,  if  the 
parties  shall  disagree  as  to  their  form,  by  the  honorable  judge  of 

this  court,  on  the day  of ,  18 . . ,  at 

o'clock  in  the noon,  at  the  courtroom  of  this  court. 

%  5347.  Commission  to  take  testimony. 

Form  No.  1197. 

The  people  of  the  state  of  California  to  A.  B.,  greeting: 
Whereas  it  appears  to  our  judge  of  our  Superior  Court  of  the 

county  of ,  state  of  California,  that , 

of  the of ,  in  the of 

material  witness  in  a  certain  action  now  pending 

in  our  said  Superior  Court,  between ,  plaintiff,  and 
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, ,,  defendant,  and  that  the  personal  attendance  of 

said  witness  can  not  be  procured  at  the  trial  of  the  said  action, 
we,  in  confidence  of  your  prudence  and  fidelity,  have  appointed 
you,  and  by  these  presents  do  appoint  you,  a  commissioner  to 
examine  said  witness,  and,  therefore,  we  authorize  and  em- 
power you,  at  certain  days  and  places,  to  be  by  you  for  that  pur- 
pose appointed,  diligently  to  examine  said  witness  on  the  in- 
terrogatories annexed  to  his  commission,  and  upon , 

on oath,  first  taken  before  you,  and  cause  the 

said  examination  of  the  said  witness  to  be  reduced  to  writing 
and  signed  by  the  same  witness  and  by  yourself,  and  then  return 
the  same  annexed  to  this  commission,  unto  our  Superior  Court 
aforesaid,  with  all  convenient  speed,  inclosed  under  your  seal. 

Witness,  Hon ,  Judge  of  the  said  Superior 

Court,  at  the  ,  in  the county  of 

,  this day  of ,  A.  D.,  18. . 

Attest  my  hand  and  seal  of  said  Superior  Court,  the  day  and 
year  last  above  written. 

[Seal  of  Court.] 

C.  D., 

Clerk. 

I  6348.  CoinmiMion.y  what  to  contain.  In  general,  witnesses 
to  be  examined  under  a  commission  must  be  named  in  it.^ 
Where  the  names  are  not  known  to  the  party,  if  they  are  suffi- 
ciently described,  and  their  evidence  is*  shown  to  be  material, 
the  commission  may  be  issued  describing  them."  The  want  of 
a  seal  to  the  commission  is  a  fatal  defect** 

§  634d.  Interrogatories,  settlemeats  of.  Documents  to  be 
identified  by  the  witness,  or  copies  of  them,  may  be  annexed  to 

32  Wright  v.  Jessup,  3  Duer,  642;  Forrest  v.  Forrest  3  Bosw.  661; 
S.  Cm  9  Abb.  Pr.  289.  The  real  name  of  the  person  Intended  to  be 
examined  under  the  commission  must  be  given  to  the  opposite  party 
and  inserted  in  the  commission,  in  order  that  the  opposite  party 
may  inteUigently  prepare  cross-interrogatoriee.  Smith  v.  Wester- 
feld,  88  Cal.  374. 

M  Shafer  v.  Wilcox,  2  Hall,  502.  As  to  the  effect  of  a  misnomer, 
compare  Haya  v.  Phelps,  1  Sandf.  64;  Brown  v.  South  worth,  9 
Paige  Oh.  351;  Blackett  v.  Lalmbeer,  1  Sandf.  Oh.  366;  Smith  ▼ 
Westerfeld,  88  Cal.  374. 

84  Ford  V.  Williams,  24  N.  Y.  369;  Tracy  v.  Suydam,  30  Barb.  110; 
Whitney  v.  Wynkoop,  4  Abb.  Pr.  370. 
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the  interrogatories;^  and  it  is  not  essential  that  the  originals 
Bliould  be  thus  attached.**  Nor  can  either  party  be  compelled 
to  surrender  an  original  document  for  this  purpose.*^  Objec- 
tions annexed  to  the  commission  and  interrogatories,  but  not 
called  to  the  attention  of  the  court  on  the  trial,  may  properly 
be  disregarded.*® 

§  5360.  iMiiance  of  eonunlnlon.  If  a  commission  to  take  the 
deposition  of  a  witness  out  of  the  state  is  issued  on  the  applica- 
tion of  one  party  without  consent  of  the  other,  to  a  person  who 
is  not  a  judge  or  justice  of  the  peace,  or  a  commissioner  ap- 
pointed by  the  governor  of  this  state,  and  the  party  who  does 
not  consent,  after  the  appointment,  files  cross-interrogatories, 
and  stipulates  as  to  the  manner  in  which  the  deposition  shall  be 
returned,  he  is  estopped  from  saying  that  the  commissioner  was 
improperly  appointed.*®  If  the  parties  stipulate  that  a  com- 
missioner may  take  a  deposition  upon  written  interrogatories, 
and  the  stipulation  says  nothing  about  the  day  the  same  may  be 
taken  by  the  commissioner,  it  is  not  necessary  that  the  com- 
missioner state  in  his  certificate  the  day  the  same  was  taken.^ 

§  S851.  BetuziL  It  is  not  essential,  though  it  is  the  better 
practice,  that  the  return  should  state  that  the  witnesses  were 
publicly  sworn.**  The  direction  of  the  officer  who  settles  the 
interrogatories  should  be  indorsed  on  the  commission.** 

8©  Commercial  Bank  v.  Union  Bank,  11  N.  Y.  203. 

86  Id. 

37  Butler  V.  Lee,  32  Barb.  75;  S.  C.  19  How.  Pr.  383. 

ssParreU  v.  Palmer,  36  Cal.  187.  As  to  the  practice  of  settle- 
ment under  the  California  practice,  and  that  examination  may  be 
without  interrogatoriefi,  consult  Cai.  Code  Civ.  Pro.,  §  2025.  Under 
New  York  practice.  See  Gilpin  v.  Daly,  12  N.  Y.  Supp.  448;  Dent  v. 
Society,  etc.,  16  id.  684;  Krauss  v.  Hallbelmer,  29  id.  1106;  Wilcox 
V.  Dodge,  23  Abb.  N.  C.  209. 

80  Crowther  v.  Rowlandson,  27  Cal.  383.  Issuance  of  commission. 
See  Hames  v.  Judd,  16  Daly,  110;  Spinney  v.  Field,  17  N.  Y.  Supp. 
890;  In  re  Plumb,  64  Hun.  317. 

40  Elgin  V.   HUl,  27   Cal.   373. 

41  Williams  y.  Eldridge.  1  Hill,  249;  Halleran  v.  Field.  23  Wend. 
38.  As  to  the  directions  for  a  return,  see  Hall  t.  Barton,  25  Barb. 
274. 

tt  Hurd  T.  Pendright,  2  Hill,  502;  Crawford  y.  Lopes,  25  Barb.  440. 
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§  5858.  DepositioiL. 

Farm  No.  1198. 

[Title.] 
Be  it  remembered,  that  pursuant  to  the  Btipulation  [commis- 
sion or  notice]  hereunto  annexed,  and  on  the day  of 

,  18. .,  at  my  office,  in  the county 

of  ,  state  of ,  before  me,  N.  0.,  a 

notary  public  in  and  for  the  said    county  of 

,  duly  appointed  and  commissioned  to  admin- 
ister oaths,  etc.,  personally  appeared  P.  Q.,  a  witness  produced 
on  behalf  of  the  plaintiff  in  the  above-entitled  action  now  pend- 
ing in  the  said  court,  who,  being  first  by  me  duly  sworn,  was 
then  and  there  examined  and  interrogated  by  E.  F.,  of  counsel 
for  the  said  plaintiff,  and  by  G.  H.,  of  counsel  for  the  said 
defendant,  and  testified  as  follows  [questions  and  answers]. 

§  5358.  Depoflitiozi  as  evidence.  A  deposition  may  be  used  at 
any  stage  of  the  action  or  proceeding.*^  The  object  of  the 
statute  is  to  enable  either  party  to  read  a  deposition  admissible 
in  itself,  once  taken,  in  any  stage  of  the  action  or  proceeding  — 
not  to  render  it  admissible  simply  because  it  was  taken.** 
Where  a  deposition  had  been  taken  in  a  case  and  subsequently 
an  amended  pleading  was  filed,  it  was  held  that  the  deposition 
might  nevertheless  be  read,  if  the  material  issues  on  the  subject- 
matter  to  which  it  related  were  the  same  under  the  amended  as 
under  the  original  pleadings.**  A  motion  to  suppress  the  read- 
ing of  a  deposition,  before  the  case  in  which  it  was  taken  is  put 
upon  trial,  is  premature;  the  proper  time  to  object  to  such  deposi- 
tion is  when  it  is  offered  in  evidence  on  the  trial.**  The  reading 
of  evidence  taken  by  deposition,  although  done  after  the  jury 
have  retired,  is  as  much  a  part  of  the  trial  as  any  other.**^  But 
quaere,  whether  a  party  can  object,  on  second  trial,  to  the  read- 
ing of  a  deposition  which  he  suffered  his  adversary  to  read  on 
the  first  trial  without  objection.*® 

«Cal.  Code  Oiv.  Pro.,  %  2034. 

44  Turner  v.  Mellhaney.  8  Cal.  575. 

«  Plo  Pico  V.  Cuyas,  47  Cal.  174;  Mendenhall  v.  Kratz,  14  Wash. 
St.  453. 

4«  MiUs  V.  Dunlap,  3  Cal.  94;  and  see  Pence  v.  Waugh,  135  Ind. 
143, 

47  People  V.  Kohler,  5  Cal.  72. 

48  Myers  v.  Caeey,  14  Cal.  542. 
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f  5354.  DepositioiL  excluded.  A  whole  depofiitioa  can  not  be 
excluded  on  the  ground  that  certain  questions  asked  on  the 
examination  were  improper.  The  objection  to  the  deposition  on 
this  ground  must  be  confined  to  the  particular  questions,  other- 
wise any  error  in  permitting  the  questions  will  be  waived."** 
It  is  no  ground  for  the  exclusion  of  a  deposition  that  it  was 
noticed  to  be  taken  before  the  county  judge,  but  was  taken 
before  the  county  clerk.*® 

§  5865.  Bzceptlons.  Depositions  are  subject  to  all  legal  ex- 
ceptions at  the  trial,  save  only  the  objection  to  the  form  of  an 
interrogatory  where  the  parties  attend  the  examination.*^  There 
LB  nothing  in  the  statute  which  requires  that  exception  to  depo- 
sition shall  be  filed  before  the  time  of  trial.  The  objection  can 
be  made  at  any  time  before  they  are  read  in  evidence.**  If  part 
of  the  deposition  be  liable  to  the  exception  of  hearsay,  this  goes 
only  to  the  rejection  of  that  part,  and  the  objection  should  be 
taken  at  the  hearing." 

S  5356.  Form  of  deposition.  The  deposition  of  each  witness 
must  be  reduced  to  writing  under  the  direction  of  the  commis- 
sioners,** and  be  subscribed  by  the  witness.**  And  must  be 
certified  by  the  commissioners,  who  must  make  a  return  of  the 

40HiKg]ns  V.  Wortell.  18  Cal.  330.  Where  a  witness  refuses  t» 
answer  a  material  question,  it  is  not  error  for  the  court  to  exclude 
the  whole  deposition.  Hadra  v.  Utah  Nat.  Bank,  9  Utah,  412;  see 
f  6360ai  post. 

50  WllUams  v.  Chadboume,  6  Gal.  559. 

Bi  Lawrence  t.  Fulton,  19  Cal.  683;  Nicholson  r.  Tarpey,  89  id. 
617. 

M  Dye  V.  Baile3%  2  Cal.  384.  Under  Colorado  practice,  only  such 
objections,  exception  and  motions  in  respect  to  depositions  will  be 
considered  as  are  made  before  trial.  Cowan  v.  Cowan,  16  Col.  335; 
Love  V.  Tomlinson,  1  Col.  App.  516.  Objections  to  depositions  for 
defects  that  may  be  remedied  by  retakinf?  can  not  be  made  at  the 
trial,  but  must  be  taken  before  the  trial  is  begun.  Lumber  Co.  v. 
Garrett,  28  Oreg.  168:  Foster  v.  Henderson,  29  id.  210;  Publishing 
Go.  y.  Mayne  Co.,  9  Utah,  318;  Hill  y.  Smith,  6  Tex.  Ciy.  App.  312; 
Howard  y.  Mfg.  Co.,  139  U.  S.  199;  National  Bank  y.  Dunn,  106 
Ind.  110. 

Bs  Myers  y.  Casey,  14  Gal.  542. 

M  Keane  y.'^eade,  3  Pet.  1;  McDonald  y.  Qarrison,  9  Abb.  Pr.  34. 

u  But  see  Clarke  y.  Sawyer,  3  Sandf.  Ch.  351.  The  fact  that  the 
deponents  subscribed  their  names  by  initials  is-  no»  reaaon  for  sup- 
pressing the  deposition.    Payne  v.  June,  92  lad.  252. 
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same  in  a  sealed  envelope,  directed  to  the  clerk  or  other  person 
designated  or  agreed  upon,  and  forwarded  to  him  by  mail  or 
other  channel  of  conveyance.^ 

1  6367.  Certifloats  of  notary. 

Farm  No.  1199. 

State  of  California^  ) 

City  and  County  of J  **" 

I,  G.  H.,  a  notary  public  in  and  for  said  ............  county, 

do  Kereby  certify  that  the  witness  P.  Q.,  in  the  foregoing  depo- 
sition named,  was  by  me  duly  sworn  to  testify  the  truth,  the 
whole  truth,  and  nothing  but  the  truth  in  said  cause;  that  said 
deposition  was  taken  at  the  time  and  place  mentioned  in  the 
annexed  stipulation  [commission  or  notice],  to- wit,  at  my  office 

in  said county  of ,  in  ihe  state  of 

,  and  on  the day  of ,  18. ., 

between  the  hours  of and of  that  day;  that 

said  deposition  was  reduced  to  writing  by  me,  and  when  com- 
pleted was  by  me  carefully  read  to  said  witness;  and  being  by 
him  corrected,  was  by  him  subscribed  in  my  presence. 

In  witness  whereof  I  have  hereunto  subscribed  my  name  and 

affixed  my  seal  of  office,  this day  of , 

18.. 

G.  H., 
Notary  Public. 

f  6368.  Attestation.  A  certificate  to  a  deposition  must  state 
that  the  deposition  was  read  to  the  witness  before  signing;  it 
must  set  forth  an  actual  compliance  with  all  the  requirements 
of  the  statute.  The  admission  of  hearsay  testimony  to  a  fact 
admitted  by  both  parties  is  not  error.*^"^  The  attestation  or 
certificate  of  a  notary  that  an  affidavit  was  sworn  to,  or  affirmed 
and  subscribed  before  him,  is  regular,  although  his  seal  is  not 
affixed.*^  CourtSitake  judicial  notice  of  the  official  character  of 
justices  of  the  peace  in  their  own  states.  And  an  affidavit  in 
which  the  official  character  of  the  justice  before  whom  it  is 
taken  does  not  appear  is  good.*^*  And  where  it  was  stipulated 
by  the  attorneys  for  the  parties  that  a  deposition  might  be  taken 
before  L.  P.  F.,  a  justice  of  the  peace  in  a  foreign  country,  it 

MCal.  Code  Civ.  Pro.,  §  2026. 

sTwmiams  V.  Chadboume,  6  Cal.  559;  and  see  McOormick  ▼. 

Larjjey,  1  Mont.  158. 
M  Mills  V.  Dnnlap.  .S  Cal.  07. 
ssEde  V.  Jobnson,  15  Cal.  53. 
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was  held  that  this  was  a  concession  that  there  was  such  a 
person  occupying  such  office^  and  an  agreement  upon  that  per- 
son to  take  the  deposition.^ 

f  Sd59.  Certifloate  of  commisaioner.  If  at  the  end  of  a  depo- 
sition taken  by  a  commissioner  out  of  the  state  there  is  a  jurat 
giving  the  date  when  the  deposition  was  subscribed  and  sworn 
to,  it  is  not  necessary  that  the  further  certificate  of  compliance 
with  section  430  of  the  California  Practice  Act*^  should  be 
dated.^  It  is  not  necessary  to  append  the  statutory  certificate 
to  the  deposition  of  each  witness  when  two  or  more  give  their 
depositions  for  the  same  party  at  the  same  time,  and  before 
the  same  ofiicer;  one  certificate  in  due  form  to  all  such  deposi- 
tions when  securely  attached  together  is  suflBcient." 

§  Sd60.  CertillcAte  of  mailing  —  indorsed  on  the  Mivelope. 

Form  No.  1200. 

Deposited  in  the  post-office  at and  the  postage 

thereon  paid  by  me,  this day  of ,  18 . . 

[Signature  of ,  Commissioneb.] 

§  5800a.  Pailure  to  answer  interrogatory  —  objection.  An  ob- 
jection to  the  admission  in  evidence  of  a  deposition,  on  the 
grounds  that  the  witness  had  neglected  to  answer  certain  in- 
terrogatories put  by  the  party  objecting,  and  that  the  deposi- 
tion was  not  complete  or  responsive,  in  order  to  be  available, 
must  call  the  attention  of  the  court  to  the  particular  inter- 
rogatories which  the  witness  had  refused  to  answer,  or  the 
answer  to  which  was  evasive  or  not  fully  responsive.** 

«o  Blackie  v.  Cooney,  8  Nev.  41. 

«iCal.  Code  Civ.  Pro.,  §  2032. 

«2  Elgin  V.  Hill,  27  Cal.  373. 

«8  Plains  V.  Pacific  G.  &  S.  M.  Co.,  85  CaJ.  30.  As  to  sufficiency 
of  certificate,  consult  Hobart  v.  Jones,  5  Wash.  St.  385;  Clark  v. 
Eliis,  9  Oreg.  128;  Metcalf  v.  Prescott.  10  Mont.  294;  Moore  v. 
Booker,  4  N.  Dak.  543;  Payne  v.  West  99  Ind.  390;  Curtis  v.  Cui-tia, 
131  id.  489.  It  is  immaterial  whether  a  notary's  certificate  is  at 
the  beginning  or  end  of  a  deposition.  Murray  v.  I^rabie,  8  Mont. 
208.  Under  Colorado  practice,  all  objections  to  the  manner  of 
certlfjing  and  returning  a  deposition  are  wriived  unless  presented 
before  the  trial.  Walker  v.  Steel,  9  Col.  388;  also,  Murray  v.  Lara- 
bie,  8  Mont.  208.  Faulty  certificate.  See  Mining  Co.  v.  Molson, 
12  Col.  405. 

M  Gassen  v.  Hendrick,  74  Cal.  444;  Valton  v.  National,  etc.,  Co.^ 
20  N.  y.  34. 
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i  SddOb.  Objections  —  waiver.  Error  in  admitting  depofli* 
tionfi  in  evidence^  without  preliminary  proof  that  the  witnesBes 
resided  out  of  the  county  where  the  cause  was  being  tried,  is 
waived,  if  the  party  against  whom  the  depositions  were  offered 
dispensed  with  the  formal  proof  of  such  fact  on  the  trial,  and 
accepted  the  verbal  statement  of  the  opposing  counsel  as  to  their 
nonresidence.**  An  objection  that  the  certificate  to  a  deposi- 
tion did  not  show  that  the  deposition  was  taken  by  the  person  to 
whom  the  commission  was  addressed,  nor  in  the  official  capacity 
designated  therein,  must  be  taken  by  motion  to  suppress  before 
the  trial  is  begun,  otherwise  it  will  be  deemed  waived.*® 

i  6360c.  Opening  depositions  by  mistake.  Depositions  opened 
by  the  clerk  by  mistake  but  at  once  sealed  up  and  kept  in  his 
custody  until  regularly  ordered  to  be  published  by  the  court, 
may,  within  the  discretion  of  the  court,  be  used  upon  the  trial.*' 

S  6360d.    Depositions  —  how  taken  on  interrogatories.       The 

deposition  of  a  witness  residing  in  the  state  can  only  be  legally 
taken  on  interrogatories  under  a  commission  directed  to  the 
officer,  and  it  is  irregular  for  the  officer  to  take  the  deposition 
upon  questions  furnished  by  the  attorney  of  a  party  to  the  cause 
of  action.*® 

§  5360e.  The  same  —  striking  out  answers.  Answers  to  in- 
terrogatories contained  in  a  deposition,  if  based  upon  state- 
ments made  by  other  persons  to  the  witness,  are  hearsay,  and 
slir  iild  he  stricken  out  on  motion.®*  And  if,  in  a  deposition,  an 
fl"pv  ox-  be  not  responsive  to  the  interrogatory,  it  may  be  stricken 
out.'® 

^'  Estate  of  Learned,  70  Cal.  140. 

««  Lnraber  Co.  v.  Garrett,  28  Oreg.  168;  and  see,  to  same  effect, 
Murray  v.  I/arabie.  8  Mont.  208. 

^7  MendenhaU  v.  Kratz,  14  Wash.  St.  453;  Spear  v.  Richardson, 
37  N.  H.  23. 

fls  Troth  V.  Crow.  1  Col.  App.  453. 

«»An)ann  v.  LoweU,  66  Cal.  306. 

^0  Golden  Gate,  etc.,  Min.  Co.  v.  Mining  Works.  82  Oal.  184. 


CHAPTEB  XI. 

T£ND£B. 

I  6861.  In  gon«rftL  Section  2074  of  the  California  Code  of 
Civil  Procedure  provides  that  "an  offer  in  writing  to  pay  a 
particular  sum  of  money,  or  to  deliver  a  written  instrument  or 
specific  personal  property,  is,  if  not  accepted,  equivalent  to  the 
iu:tual  production  and  tender  of  the  money,  instrument,  or 
property; "  otherwise,  in  order  to  constitute  a  valid  tender,  the 
money  or  thing  must  be  produced.  The  production  of  it  must 
he  proved,  with  an  actual  offer  of  it  to  the  creditor,  unless  it  be 
shown  that  the  latter  dispensed  with  it  by  some  positive  act  or 
declaration  to  that  effect.  Having  the  money  in  one's  pocket 
or  elsewhere,  and  offering  to  pay  without  producing  the  money, 
is  not  enough;  there  must  be  an  actual  offer  and  presentation,  so 
ihat  the  creditor  can  either  take  or  refuse  it  at  his  option;*  and 
it  must  be  unconditional;^  except  such  conditions  as  were  by  the 
terms  of  the  contract  conditions  precedent  to  the  performance 
thereof.'  So  an  offer  to  pay,  provided  the  other  party  will  give 
a  receipt  in  full,  is  not  a  sufficient  tender.*  But  a  receipt  for 
the  money  paid,  or  for  the  delivery  of  an  instrument  or  prop- 
-erty,  may  be  demanded  as  a  condition  of  the  payment  or 
delivery.*^  And  the  tender  must  be  kept  at  all  times  ready  for 
payment.* 

1  Bakeman  v.  Podlco*,  15  Wend.  637;  Dunham  v.  Jackson,  6  id. 
22;  Strong  v.  Blake.  46  Barb.  227;  Englander  v.  Rogers,  41  Cal.  420. 

2  Roosevelt  v.  Buirs  Head  Bank,  45  Barb.  579;  see  Barnhart  v. 
Fulkerth.  73  Cal.  526. 

»  Wheelock  v.  Tanner,  39  N.  Y.  481. 

4  Clark  V.  Mayor  of  N.  Y.,  1  Keyes,  9. 

BCal.  Code  Civ.  Pro..  §  2075. 

0  Roosevelt  v.  Buirs  Head  Bank.  45  Barb.  579;  Redlngton  v.  GhaBe^ 
34  Cal.  666;  Bryan  v.  Maunie.  28  Id.  238;  Cal.  Code  Civ.  Pro.,  §  1880; 
Wolff  V.  Railway  Co..  89  Cal.  332;  Knowles  v.  Murphy,  107  id.  107; 
Adams  V.  Rutherford.  13  Oreg.  78.  See,  as  to  tender  generally, 
Karker  v.  Haverly,  50  Barb.  79;  Clark  v.  Mayor,  1  Keyes,  9;  Cal. 
Civ.  Code,  §§  1485  to  1505.  Under  the  statute  of  California  and 
decisions  of  our  courts,  see,  generally,  Cal.  Code  Civ.  Pro.,  S§  704, 
1030,  2074,  and  2075.  On  sale  and  delivery.  Id.;  Lamott  v.  Butler, 
18  Cal.  32.  Money  tender.  Curiae  v.  Abadie,  25  Cal.  502.  As  to 
legal-tender  notes,  see  Vllhac  v.  Biven,  28  Cal.  409.  When  neces- 
aary  to  maintain  action.  Folsom  v.  Bartlett,  2  Cal.  163;  Vance  v. 
Dingley,  14  id.  53;  Crosby  v.  Watklns,  12  id.  85.    When  not  necee- 
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f  5362.  Xffect  of  t«ider.  Where,  in  an  action  for  the  re- 
coveiy  of  money  only,  the  defendant  alleges  in  his  answer  that 
before  the  commencement  of  the  action  he  tendered  to  the 
plaintiff  the  full  amount  to  which  he  was  entitled,  and  there- 
upon deposits  in  court,  for  the  plaintiff,  the  amount  so  tendered, 
and  the  allegation  be  found  to  be  true,  the  plaintiff  can  not  re- 
cover costs,  but  must  pay  costs  to  the  defendant  J  In  such  ease, 
judgment  should  be  for  the  plaintiff  for  the  amount  tendered, 
and  for  the  defendant  for  his  costs.^  The  defendant,  to  entitle 
himself  to  costs,  must  not  only  aver  a  tender,  but  that  he  has 
always  been  and  is  ready  to  pay  the  sum  tendered,  and  must 
bring  it  into  court.®  A  tender  of  the  principal  and  interest  to 
the  date  of  the  tender  stops  interest  from  the  time  of  the  ten- 
der.*® The  tender  of  the  amount  due  on  a  debt  secured  by  a 
mortgage  does  not  release  the  lien.** 

f  6368.  ObJectionB  to  tender.  The  person  to  whom  a  tender 
is  made  must,  at  the  time,  specify  any  objections  he  may  have 
to  the  money,  instrument,  or  property,  or  he  must  be  deemed 
to  have  waived  it;  and  if  the  objection  be  to  the  amount  of 
money,  the  terms  of  the  instrument,  or  the  amount  or  kind  of 
property,  he  must  specify  the  amount,  terms,  or  kind  which  he 
requires,  or  be  precluded  from  objecting  afterwards.*^ 

sary  See  Goodale  v.  West,  5  Cal.  339.  By  whom  made.  Mahler  v. 
New  I  nur.  32  Cal.  168;  91  Am.  Dec.  571;  see,  fceneraJly.  People  v. 
Hajb,  -i  Cal.  127;  Gaven  v.  Hagen,  15  id.  208;  Redlngton  v.  Chase, 
34  .6  «5e;  id.  616;  Tompkins  v.  Batie,  11  Neb.  147;  38  Am.  Rep. 
361;  Finney  v.  Jorgensen,  27  Minn.  26;  Weaver  v.  Nugent,  72  Tex. 
272;  13  Am.  St.  Rep.  792;  Noyes  v.  Wyckoff,  114  N.  Y.  204;  Hen- 
derson V.  Cass  County,  107  Mo.  50. 

7  Oal.  Code  Civ,  Pro.,  S  1030. 

8  Curiae  v.  Abadle,  25  Cal.  502. 
8  Bryan  v.  Manme,  28  Cal.  238. 

10  Patterson  v.  Sharp,  41  Cal.  133;  Cal.  Qvll  Code,  S  1504.  A 
tender  which  Is  not  kept  ^ood  does  not  have  the  effect  of  stopping 
Interest.  ThornbiirRh  v.  Fish,  11  Mont  53.  Effect  of  tender.  See 
Oregon  Railway,  etc.,  Co.  v.  Oregon,  etc.,  Col,  10  Oreg.  444;  Simp- 
son V.  Carson,  11  id.  361.  A  tender  of  a  sum  less  than  the  amount 
found  due  is  not  available  as  a  defense.  Lumber  Co.  v.  Reynolds, 
111  Cal.  588;  unless  no  objection  was  made  at  the  time  as  to  the 
amount  Oakland  Bank  of  Savings  v.  Applegarth,  67  Cal.  86. 
Tender  of  performance.    See  Hyde  v.  Heller,  10  Wash.  St.  586. 

"  Perre  v.  Castro,  14  Cal.  530;  Himmelman  v.  Fitzpatrlck.  50  id. 
660;  see,  also,  Hawkins  v.  Hill,  15  id.  499;  76  Am.  Dec.  499:  Mahler 
V.  Newbaur,  32  Cal.  168;  91  Am.  Dec.  571. 

12  Cal.  Code  Civ.  Pro.,  §  2076;  Oakland  Bank  of  Savings  v.  Apple- 
garth,  67  Cal.  86. 
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CERTIORARI,  MANDAMUS,  ETC- 


CHAPTER  I. 

OBBTIOBABIy  OR  WRIT  OF  BEYISW. 

f  6864.  In  g«n«raL  The  writ  of  certiorari  may  be  denom- 
inated the  writ  of  review.*  When  a  new  jurisdiction,  unknown 
to  the  common  law,  is  created  by  the  statute,  a  writ  of  error 
will  not  lie,  but  a  certiorari  will.^  So,  in  the  absence  of  express 
prohibition,  when  a  court  acts  in  a  summary  manner,  or  in  a 
new  course  different  from  the  common  law,  certiorari  will  lie.' 
It  is  issued  from  a  Superior  Court,  directed  to  one  of  inferior 
jurisdiction,  commanding  the  latter  to  certify  and  return  to  the 
former  the  record  in  the  particular  case.*  It  is  usually  em- 
ployed to  review  the  proceedings  of  courts  not  of  record,  mu- 
nicipal corporations,  special  tribunals,  commissioners,  and  offi- 
cers exercising  judicial  powers  which  affect  the  citizen  in  his 
rights  or  property,  and  acting  in  a  summary  way.*^  It  is  some- 
times used  as  an  auxiliary  process,  in  order  to  obtain  a  full  re- 
turn to  some  other  process,  as  in  case  of  a  diminution  of  record 
in  an  appeal  it  may  be  awarded  to  require  a  perfect  transcript 
of  all  the  papers.*    At  common  law,  the  writ  of  certiorari  tries 

1  Cal.  Code  Civ.  Pro.,  |  1067;  Noble  v.  Superior  Court.  100  Cal. 
523;  UniiMi  Pac.  Railway  Co.  v.  Bowler,  4  Col.  App.  25. 

2  2  Tldd,  1051;  Campbell  v.  Strong,  Hempst.  195. 

»  Tlemey  v.  Dodge,  9  Minor.  166;  State  v.  Dodge  County,  56  Wis. 
79. 

4Bac.  Abr.  h.  t;  4  Vin.  Abr.  330;  Bouv.  215;  Commissioners,  etc. 
v.  Supervisors,  etc.,  27  111.  140;  State  v.  Tingler,  32  W.  Va.  546;  25 
Am.  St.  Rep.  830. 

» Puterbaugh'B.  PI.  &  Pr.  543;  State  v.  Mansfield,  34  Minn.  260; 
Esmeralda  v.  District  Court  18  Nev.  438;  State  v.  State  Board  of 
Assessment,  etc..  3  S.  Dak.  3.S8. 

«  Holmes  v.  Parker,  1  Scam.  567;  Jones  v.  Sprague,  2  id.  55;  Sweet 
T.  OyerBeera,  etc..  3  Johns.  23;  Brown  v.  Osborne,  1  Blackt  82; 
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nothing  but  the  jurisdiction,  and  incidentally  the  i^gulaiity  of 
the  proceedings  upon  which  the  jurisdiction  depends.  The 
review  never  extends  to  the  merits;  upon  theee  the  action  of 
the  inferior  tribunal  is  final  and  conclusive,  and  our  statute  is 
affirmatory  of  the  common  lawJ 

f  5366.  Juriadictlon  to  issue  writ.  The  Supreme  Court  of 
the  state  of  California  may  exercise  its  appellate  jurisdiction  by 
means  of  the  writ  of  certiorari,^  but  not  where  the  review  might 
have  been  had  by  an  appeal,®  unless  possibly  under  extraordinary 
circumstances.^®  If  there  is  any  other  plain,  speedy,  and  ade- 
quate remedy,  the  writ  of  certiorari  will  not  lie."  It  may  issue 
the  writ  to  the  District  Court  for  the  purpose  of  reviewing  sum- 
mary proceedings,  where  no  appeal  would  lie,^*  or  to  inferior 
courts,  in  every  case  within  its  reach,  where  such  courts  exceed 
their  powers.^*  But  its  jurisdiction  to  review  the  proceedings  of 
inferior  courts,  boards,  and  oflBcers,  upon  certiorrai,  is  limited 
to  caaes  where  there  has  been  an  excess  of  jurisdiction,**  it  being 

Stewart  v.  Ingle,  9  Wheat.  526;  Scott  v.  Hull,  2  Munf.  229;  Golden 
V.  Knickerbocker,  2  Cow.  38;  Smick  v.  Opdyke,  7  Halst  85;  Clark 
v.  Hackett,  1  Blackf.  77;  Barton  v.  Petit,  7  Cranch.  288;  Field  v. 
Milton,  3  id.  514:  Commissioners,  etc.  v.  Griffin,  134  111.  330;  SUte 
V.  District  Court,  14  Mont  452. 

7  People  V.  Board  of  Delegates,  etc.,  14  Oal.  479;  Oal.  Code  Civ. 
Pro.,  S  1074;  Quinchard  v.  Board  of  Trustees,  etc.,  113  Cal.  664; 
Farmers',  etc..  Bank  v.  Board  of  Equalization,  97  id.  318;  Gerdee 
V.  Champion,  134  HI.  330. 

8  People  V.  Turner,  1  Cal.  144;  52  Am.  Dec.  295. 

9  Milliken  v.  Ruber,  21  Cal.  166;  Bennett  v.  Wallace,  43  id.  25; 
Faut  V.  Mason,  47  id.  8;  Slavonic,  etc.,  Ass^n  v.  Superior  Court,  65 
id.  500;  Newman  v.  Superior  Court,  62  id.  545;  McCue  v.  Superior 
Court,  71  id.  545;  WeiU  v.  Light,  98  id.  193;  EsUte  of  McConnell.  74 
id.  217;  Keams  v.  Follansby,  15  Oreg.  597;  Sioux  Falls  Nat.  Bank 
V.  McKee,  3  S.  Dak.  1;  Gregory  v.  Dixon,  7  Wash.  St.  27. 

10  Keys  v.  Marin  Co.,  42  Cal.  254. 

u  Cases  cited  supra,  and  People  v.  Turner,  1  Cal.  152;  People  v. 
Board  of  Delegates,  etc.,  14  id.  498;  Noble  v.  Superior  Oourt,  109  id. 
523;  Union  Pac.  RaUway  Oa  v.  Bowler,  4  Col.  App.  25. 

12  People  V.  Turner,  1  Oal.  144. 

18 /n  re  Hanson,  2  Oal.  263;  California  Pacific  R.  R.  Co.  v.  Central 
Pacific  R.  R.  Co.,  47  id.  528;  see  S  123,  ante. 

14  People  V.  Johnson,  30  Cal.  98;  State,  etc.  v.  Fifth  District  Oomrt, 
1  West  Coast  Rep.  630;  Nunan  v.  Superior  Court,  3  id.  433;  Hol- 
brook  V.  Superior  Court,  106  Cal.  589;  White  v.  Superior  Court,  110 
id.  60;  Sayers  v.  Superior  Court,  84  id.  642;  State  v.  Judge,  etc., 
10  Moot.  401.    The  inquiry  upon  certiorari  is  limited*  to  whether  the 
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one  of  the  principal  objects  of  the  writ  to  keep  inferior  courts 
and  tribunals  within  their  jurisdiction.^^  The  amended  Con- 
stitution confers  upon  the  Supreme  Court  original  jurisdiction  in 
the  issuance  of  this  writ.^*  A  writ  of  review  may  be  granted 
by  any  court,  except  a  Police  or  Justice's  Courts  where  an  in- 
ferior tribunal,  board,  or  officer,  exercising  judicial  functions, 
has  exceeded  the  jurisdiction  of  such  tribunal,  board,  or  officer, 
and  there  is  no  appeal,  nor,  in  the  judgment  of  the  court,  any 
plain,  speedy,  and  adequate  remedy."  Superior  judges  have 
power  to  issue  writs  of  certiorari,  and  to  hear  them  on  their  re- 
turn at  chambers. ^^  It  is  not  necessary  that  a  court  have  appel- 
late jurisdiction;  the  writ  may  issue  from  a  Superior  Court  to  an 
inferior  judge.^®  But  where  the  error  complained  of  might  have 
been  corrected  by  appeal  to  the  County  Court,  District  Courts 
can  not  entertain  jurisdiction  by  certiorari,^  The  paraphrase  in 
the  California  Constitution,  "  all  cases  at  law  which  involve  the 
title  or  possession  to  real  property,"  as  given  in  Holman  v.  Tay- 
lor, 31  Cal.  338,  would  be  more  correct  if  given  in  this  language: 
''  Cases  at  law  in  which  the  title  or  right  of  possession  of  real 
property  is  a  material  fact  in  the  case  upon  which  the  plaintiff 

court  below  exceeded  its  Jurisdiction  or  srreatly  abused  its  discre- 
tion.   People  V.  District  Court,  22  Cal.  422. 

15  Combs  V.  Dunlap,  19  Wis.  591. 

16  Miller  v.  Board  of  Supervisors,  20  Cal.  95. 

IT  Cal.  Code  Olv.  Pro.,  S  1068.  But  a  writ  of  review  or  certiorari 
will  not  lie  to  review  tbe  action  of  an  inferior  tribunal  or  board 
in  tbe  exercise  of  punriy  legislative  functions  which  are  not  judicial 
in  their  character.  Wulzen  v.  Board  of  Supervisors,  101  Cal.  15; 
Water  Works  v.  Bryant^  52  id.  133;  People  v.  Board  of  Education, 
54  id.  375;  Quinchard  v.  Board  of  Trustees,  113  id.  664. 

IS  People  v.  Supervisors  of  Marin  Co.,  10  Cal.  346. 

Id  Chard  v.  Harrison,  7  Cal.  113;  People  v.  Board  of  Supervisors, 
8  id.  58.  See,  as  to  review  of  the  action  of  a  board  of  supervisors 
in  the  granting  of  a  ferry  license,  Murray  v.  Board  of  Supervisors, 
28 '  Cal.  49B;  Rex  v.  Inhabitants,  1  Ld.  Raym.  580;  Lawton  v. 
Commissioners  of  Cambridge,  2  Cai.  179:  Le  Roy  v.  Mayor  of  New 
York,  20  Johns.  430;  Lynde  v.  Noble,  id.  80;  Bradhurst  v.  First 
Great  &  W.  Turnpike  Co.,  16  id.  80;  Ex  parte  Miayor  of  Albany.  28 
Wend.  277. 

aooray  v.  Schupp,  4  Cal.  185.  The  original  jurisdiction  of  the 
Supreme  Court  of  South  Dakota  includes  the  power  to  issue,  hear, 
and  determine  a  writ  of  certiorari  under  such  regulations  as  may 
be  prescribed  by  law.  State  v.  Commissioners,  1  S.  Dak.  292.  Issue 
of  writ  by  North  Dakota  courts.  See  State  v.  Nelson  County,  1  N. 
Dak.  88;  36  Am.  St.  Rep.  609. 
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relies  for  a  recovery  or  the  defendant  for  a  def^iae/'  It  was 
not  intended  by  the  Constitution  to  withdraw  from  jnstiees  of 
the  peace  jurisdiction  in  actions  of  trespass,  founded  upon  the 
possession  of  real  estate,  but  only  where  the  right  of  possession 
was  an  issuable  fact  in  the  case.^ 

S  5366.  Whan  it  will  lie.  There  must  have  been  an*  excess 
of  jurisdiction  before  the  court  can  interfere  by  certiorari.^ 
Its  office  is  to  bring  up  for  review  final  determinations  and  ad- 
judications of  inferior  tribunals,  etc.^  Where  error  has  occur- 
red in  proceedings,  either  civil  or  criminal,  which  can  not  be 
reached  by  a  writ  of  error,  the  writ  of  certiorari  is  a  proper  rem- 
edy to  correct  such  error,  unless  some  other  statutory  remedy 
has  been  given.^  So  in  case  of  an  order  of  the  District  Court 
fining  and  imprisoning  for  a  contempt,  without  setting  forth  the 
facts.^  When  the  appellant  claims  that  the  statement  is  neces- 
sary, as  the  errors  upon  which  he  relies  appear  upon  the  face 
of  the  record,  the  court  errs  in  overruling  the  objection,  as  it 
was  error  within,  and  not  an  excess  of  jurisdiction,  for  which 
relief  can  be  had  by  certiorari.^  So  where  a  writ  of  mandamus 
was  issued  by  the  county  clerk,  commanding  the  clerk  to  issue  a 
writ  of  restitution  upon  remittitur  filed  in  the  District  Court.*^ 
So  where  a  County  Court  exercises  the  power  in  a  judicial  ca- 
pacity which  properly  belongs  to  the  board  of  supervisors  in  a 
nonjudicial  capacity,  as  the  granting  of  a  ferry  license.*  So 
where  a  board  exercises  a  judicial  power,  as  rendering  a  deci- 
sion in  a  contested  election  case;  whether  the  board  has  ex- 
ceeded its  jurisdiction  is  properly  subject  to  review  on 
certiorari.^  As  to  how  far  and  when  the  proceedings  of  such 
boards  are  judicial,  and  hence  reviewable  on  certiorari,  and 
how  far  and  when  legislative,  and  hence  nat  so  to  be  reviewed, 

91  Pollock  V.  Oummings,  38  Oal.  685. 

22  Coulter  V.  Stark,  7  Oal.  245;  Wratten  v.  Wilsim,  22  Id.  466; 
Winter  v.  Fitzpatrlck,  35  id.  269;  see  8  5364,  ante. 

28  People  V.  County  Judge,  40  Cal.  480;  §  5364.  ante. 

24  People  V.  Turner,  1  Cal.  152. 

2B£jr  parte  Field,  1  Cal.  187;  and  see  State  v.  District  Court,  18 
Mont  347;  compare  Golden  Gate,  etc.,  Co.  v.  Superior  Court,  65  ObL 
187. 

28  People  V.  Bumey,  29  Cal.  459. 

27  Clary  v.  Hoagland,  5  Cal.  476. 

28  Chard  v.  Harrison,  7  Cal.  113. 

2»  People,  etc.  v.  Board  of  Delegates,  etc.,  14  Oal.  479« 
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discussed.*^  A  writ  of  certiorari  will  lie  in  the  District  Court  to 
review  the  action  of  the  board  of  supervisors,**  when  partaking 
of  a  judicial  character;^  but  not  when  purely  legislative."  So 
where  the  board  of  supervisors  reject  an  official  bond  for  any 
other  reason  than  that  it  is  not  in  form  and  substance  in  com< 
pliance  with  the  requirements  of  the  statute,  or  is  not  executed 
by  sufficient*  and  responsible  sureties.**  Where  plaintiff  seeks 
to  enjoin  a  sale  of  personal  property,  under  an  execution  issued 
upon  a  judgment  recovered  against  him  in  a  Justice's  Court,  if 
the  time  for  ap|^al  has  elapsed,  he  can  apply  to  the  County 
Court  for  a  writ  of  certiorari,  and  thus  review  the  action  of  the 
justice  in  rendering  the  judgment  so  far  as  the  question  of  juris- 
diction is  concerned.**  In  Michigan  it  will  lie  to  review  the 
order  of  the  Circuit  Court.**  In  Wisconsin,  applications  to  the 
Supreme  Court  for  writs  of  certiorari  to  justices  of  the  peace  will 
not  be  entertained  unless  satisfactory  reasons  are  shown  for  not 
obtaining  the  saitie  from  a  Circuit  Court  or  judge.*^  A  judg- 
ment in  a  Justice's  Court  void  for  want  of  jurisdiction  will  be 
reversed  on  certiorari,^  In  Minnesota  it  will  lie  to  review  the 
action  of  the  Circuit  Court  in  certain  proceedings  not  subject 
to  appeal.*®  It  lies  from  the  Probate  Court  to  a  Justice's  Court.^ 
The  Circuit  Court  of  the  District  of  Columbia  has  jurisdiction 
to  issue  a  certiorari  to  a  justice  of  the  peace  in  a  c«se  of  forcible 
entry  and  detainer.** 

80  Robinson  v.  Board  of  Supervisors  of  Sacramento,  16  Oal.  206; 
see,  aJso,  Supervisors,  etc.  v.  Briggs,  2  Den.  26;  Orange  Co.  Bank 
V.  Brown,  9  Wend.  108;  OiUespie  v.  Broas,  23  Barb.  370;  PaU  v. 
Paine,  23  Cal.  303;  Wulzen  v.  Board  of  Supervisors,  101  id.  15. 

81  People  V.  Supervisors  El  Dorado  Oo.,  8  Oal.  69. 

82  Hastings  v.  City  and  County  of  San  Francisco,  18  Oal.  49. 

88  WiUiams  v.  Supervisors,  66  Cal.  160. 

34  Miller  v.  Boai*d  of  Supervisors,  etc..  26  Cal.  94. 

85  Conistoclt  V.  Clemens,  19  Cal.  78. 

86  Jerome  v.  Williams,  13  Mich.  521. 

87  Hurlbut  V.  Wilcox.  19  Wis.  419. 
«8  Oombs  V.  Dunlap,  19  Wis.  591. 

89  Faribault  v.  Hulett,  10  Minn.  30. 

40  Paul  V.  Armstrong,  1  Nev.  82. 

41  Holmead  v.  Smith.  5  Cranch  C.  O.  343;  United  States  v.  Brown- 
ing, 1  id.  500;  United  States  v.  Donahoe,  id.  474.  Review  of  action 
of  Justice  of  the  peace  on  certiorari.  State  v.  Johnson.  14  Mont  526; 
State  V.  Evans.  13  id.  2.39;  State  v.  Case,  14  id.  520;  Union  County 
V.  Slocum,  16  Oreg.  237;  Prickett  v.  Oleek,  13  id.  415;  Weimmer  v. 
Sutherland,  74  Cal.  341.  Certiorari  to  annul  appointment  of  re- 
ceiver.   Smith  V.  Superior  Court,  97  Cal.  348.    Remedy  by  certiorari 
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I  5367.  Wlien  the  writ  will  not  Ub.  A  writ  of  certiorari  is 
not  the  proper  remedy  where  there  haB  been  no  excess  of  jurisdic- 
tion. If  it  had  jurisdiction,  but  decided  wrongly,  certiorrai  will 
not  lie,^  or  merely  from  defect  of  jurisdiction.^  Where  the  Su- 
perior Court  has  not  exclusive  or  original  jurisdiction,  a  certiorari 
can  not  be  maintained.^  It  does  not  lie  to  an  inferior  tribunal, 
except  to  remove  proceedings  which  remain  before  it.^  A 
certiorari  to  the  board  of  supervisors,  on  the  ground  of  want  of 
jurisdiction,  is  premature,  if  taken  before  the  action  of  the 
board,^  as  a  certiorari  is  not  allowed  before  the  case  is  finally 
adjudicated  below.^^  So  in  case  of  forcible  entry  and  detainer  it 
is  premature  until  there  is  something  to  remove.^  So  in  pro- 
ceedings before  the  board  of  supervisors.^*    It  ought  not  to  is- 

where  a  city  alderman  haa  been  dlatorbed  In  the  enjoyment  of  hia 
oiBee.  Board  of  Aldermen  v.  Darrow,  13  Gal.  400.  Review  by 
certiorari  of  action  of  highway  commlBSionerB.  Deitrick  v.  €k>m- 
miaaionerB,  6  111.  App.  70;  of  8<Aool  truateea.  State  v.  Whitford, 
64  Wia.  160;  of  board  of  aupervisora.  Herrick  v.  Oarpenter,  64 
Iowa,  340;  aee  Johnaton  v.  Board  of  Supervisora,  104  Gal.  390.  An 
order  of  the  Superior  Court  extending  the  time  in  which  a  defend- 
ant might  plead  until  ten  days  after  the  receipt  of  the  remittitur 
in  another  action  then  pending  on  appeal  in  the  Supreme  Court, 
In  ao  far  aa  it  attempta  to  extend  the  time  to  plead  more  than 
thirty  daya,  ia  in  excess  of  the  jurisdiction  of  the  Superior  Court, 
and  may  be  reviewed  on  certiorari.  Baker  v.  Superior  Court,  71 
Oal.  683;  and  see  Gibson  v.  Superior  Court,  83  id.  643. 

« People  V.  Bumey,  29  Gal.  460;  People  v.  Dwinelle,  id.  636; 
Barber  v.  Son  Francisco,  42  id.  630;  Yenawine  v.  Richter.  43  id. 
312;  Petty  v.  County  Court,  etc.,  46  id.  246;  MonreaJ  v.  Bush,  46  id. 
79;  C.  P.  R.  R.  Co.  v.  Placer  County,  id.  670;  Reymrfds  v.  County 
Court,  etc.,  47  id.  604;  Coulter  v.  Stark,  7  Id.  244;  8  5364,  amie. 

*a  Fowler  v.  Llndsey,  3  Dall.  411;  to  the  contrary,  Kennedy  v. 
Gorman,  4  Cranch  C.  C.  347. 

44  Fowler  v.  Lindsey,  3  Dall.  411. 

48  People  V.  Highway  Commissioners,  30  N.  Y.  72. 

4«  Wilson  V.  Supervisors,  3  Gal.  386. 

47  Lynde  v.  Noble,  20  Johns.  80;  Husted'a  Case,  17  Abb.  Pr.  326. 
The  writ  will  not  lie  so  long  as  proceedings  remain  in  fieri.  Sayera 
V.  Superior  Court.  84  Gal.  642;  and  aee  WeiU  v.  Light,  98  Id.  193; 
Scfawarz  v.  County  Court,  14  GoL  44. 

48  Haines  v.  Backus,  4  Wend.  213. 

49  Lynde  v.  Noble,  20  Johns.  80;  People  v.  Bogart,  3  Abb.  Pr.  194; 
Boughton  V.  Smith,  26  Barb.  637;  People  v.  Livingston  Co..  43  id. 
232;  Lamb  v.  Schottler,  64  Gal.  319.  As  to  limitation  of  Ume  in 
which  to  apply  for  writ  of  certiorari  in  cases  of  the  review  of  asseea- 
ments,  see  People  ex  rel.  Metropolitan  Bank  v.  Commlaaionera  of 
Taxes,  43  Barb.  494. 
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sue  after  a  limit  of  a  writ  of  error.**^  It  will  not  lie  after  five 
years.*^^  Certiorari  will  not  lie  in  case  of  property  taken  for 
public  use  without  compenBation;^^  nor  in  ca^e  of  a  resolution 
of  a  board  of  supervisors  to  raise  money  upon  the  credit  of  the 
county;*"*  nor  to  review  proceedings  of  tax  commissioners  after 
the  assessment-rolls  have  been  delivered;*^  nor,  it  seems,  where 
the  object  of  a  writ  of  habeas  corpus  is  to  inquire  whether  there 
is  probable  cause  for  commitment;^  nor  to  bring  proceedings 
in  insolvency  cases  before  the  Supreme  Court  ;*^  nor  to  bring  up 
for  review  an  erroneous  decision  of  the  County  Court  in  over- 
ruling a  demurrer;*''  nor  to  review  the  action  of  the  District 
Court  in  punishing  as  for  contempt.**  It  will  not  lie  to  bring 
up  proceedings  of  a  justice  against  tenants  holding  over.*^ 

MElmendorf  v.  Mayor  of  N.  Y.,  25  Wend.  693;  People  v.  Mayor 
of  N.  Y.,  2  Abb.  Pr.  9.   * 

<(i  Vaughn  v.  Marshall,  1  Houst  348. 

52  People  ex  rel.  Cook  v.  Nearlng,  27  N.  Y.  306;  Lamb  v.  Schottler» 
54  Gal.  319. 

C3  People  ex  rel.  Dickenson  v.  Supervisors,  43  Barb.  282. 

^  People  V.  Commissioners  of  Taxes,  43  Barb.  494. 

M  Walton  V.  Gatlin,  1  Wins.  (N.  C.)  318. 

M  People,  etc.  v.  Shepard,  28  Cal.  115. 

w  People,  etc.  v.  Bumey,  29  Cal.  459. 

M  People,  etc.  v.  Dwinelle,  29  Cal.  632. 

» Lenox  v.  Arguelles,  4  Cranch  C.  C.  477.  Certiorari  can  not  be 
employed  to  prevent  a  threatend  excess  of  jurisdiction.  Bayers  v. 
Superior  Court,  84  Cal.  642.  It  will  not  lie  to  review  an  appealable 
order  or  judgment  either  before  or  after  the  expiration  of  the  time 
limited  by  law  for  appealing  therefrom.  Stutmelster  v.  Superior 
Court,  71  Cal.  322;  McCue  v.  Superior  Oourt,  id.  545;  In  re  McCon- 
nell,  74  id.  217;  Lewis  v.  Gilbert,  5  Wash.  St.  534;  Railroad  Co.  v. 
District  Court,  21  Nev.  409.  If  the  court  has  jurisdiction  to  hear 
and  decide  a  motion  before  it,  its  decision  thereon  can  not  be  re- 
versed or  annulled  upon  certiorari,  no  matter  whether  the  decision 
was  right  or  wrong,  upon  the  evidence  before  the  court.  History 
Co.  V.  Light,  97  Cal.  56;  and  see  Holbrook  v.  Superior  Court,  106  id. 
589.  Brrors  and  irregularities  in  Justice's  Court,  where  the  court 
has  jurisdiction,  will  not  be  examined  into  on  certiorari.  Sherer  v.  Su- 
perior Oourt,  94  OaL  354.  Judgment  by  default  rendered  by  a  jus- 
tice, even  if  erroneous,  will  not  be  reviewed  on  certiorari  when  the 
court  had  jurisdiction  of  the  subject-matter  and  of  the  person  of 
the  defendant  Reagan  v.  Justice's  Court  75  Cal.  253;  and  see 
Saunders  v.  Nursery,  6  Utah,  431;  Ducbeneau  v.  House,  4  id.  363. 
An  order  setting  aside  a  default  is  appealable,  and  is  not  reviewable 
on  certiorari.  Gibson  v.  Superior  Court.  83  Cal.  643.  Certiorari  will 
not  issue  to  review  the  action  of  a  trial  court  in  granting  a  new 
trial.    State  v.  Superior  Court,  6  Wash.  St  201;  nor  to  review  a 
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I  5868.  What  subject  to  tmvimw.  The  jurisdiction  of  the  Su- 
preme Courts  on  appeal  from  a  judgment  of  the  Superior  Court 
rendered  in  a  certiorari  csae,  does  not  depend  upon  the  amount 
in  controversy.  The  only  question  the  Supreme  Court  looks 
into  is  to  ascertain  whether  the  inferior  tribunal,  board,  or  offi- 
cer had  jurisdiction,  and  if  not,  whether  there  is  any  appeal  or 
other  plain,  speedy,  and  adequate  remedy.*^  The  Supreme 
Court,  on  certiorari,  will  only  inquire  whether  the  inferior  court 
exceeded  its  jurisdiction.**  It  can  not  review  mere  errors  of 
law  of  the  County  Court,  in  cases  where  it  has  jurisdiction,  even 
though  there  is  no  appeal  ;•*  it  can  not  review  questions  of  fact,** 
though  the  review  by  the  courts  extends  to  every  issue  of  law 
and  fact  involved  in  the  question  of  jurisdiction;**  but  it  never 
extends  to  the  merits*  Certiorari  tries  nothing  but  the  juris- 
diction, and  incidentally  the  regularity  of  the  proceedings  upon 
which  the  jurisdiction  depends.**  The  decision  of  the  inferior 
court,  establishing  the  existence  of  a  fact  essential  to  the  exercise 
of  its  jurisdiction,  is  subject  to  review  on  certiorari.^  Except  in 
cases  of  fraud,  an  order  allowing  a  claim  against  a  county  by  a 
board  of  supervisors  must  be  reviewed  by  certiorari.^  The  de- 
judgment  which  has  been  fuUy  paid  and  satisfied.  Morton  v.  Su- 
perior Court,  65  Cal.  496;  nor  to  review  the  action  of  the  Superior 
Court  in  denying^  the  plaintifTs  motion  fot  Judf?ment  after  a  finding 
In  his  favor  upon  a  plea  in  abatement  and  granting  leave  to  de- 
fendant to  further  plead.  State  v.  Superior  Court.  9  Wash.  St.  366. 
The  writ  can  not  be  directed  to  an  ex-offlclal  after  he  has  parted 
wtth  the  record  sought  to  be  reviewed.    In  re  Dance,  2  N.  Dak.  184. 

•0  Winter  v.  Fitzpatrick,  35  Cal.  269. 

«i  People  V.  Dwinelle,  29  Cal.  632;  Buckley  v.  Superior  Court,  96 
Id.  119;  State  v.  Judge,  etc.,  10  Mont.  401;  People  ex  rel.  Porter  v. 
City  of  Rochester,  21  Barb.  656;  People  v.  Overseers,  6  How.  Pr. 
26;  Stone  v.  Mayor  of  New  York,  25  Wend.  157. 

« People  V.  Burney,  20  Cal.  459. 

08  Allen  V.  Commissioners,  19  Wend.  342;  Garvin  v.  Gorman,  63 
Mich,  221;  Schlrott  v.  Phlllippi,  3  Oreg.  484. 

«*  People,  etc.  v.  Board  of  Delegates,  etc..  14  Cal.  479. 

« Id.;  People  v.  Mayor  of  New  York,  2  Hill,  9;  Havlland  v.  White, 
7  How.  Pr.  154;  contra,  Carter  v.  Newbold,  Id.  16G:  compare  People 
V.  Board  of  Supervisors,  77  Cal.  136;  Onesti  v.  Freelon,  61  id.  625. 

w  Whitney  v.  Board  of  Delegates,  14  Cal.  500;  Smith  v.  Portland, 
25  Oreg.  297. 

67  Lowe  V.  Alexander,  15  Cal.  300. 

«8E1  Dorado  Co.  v.  Elstner,  18  Cal.  144.  Certiorari  will  not  lie 
to  annul  the  action  of  a  lx)ard  of  .supervisors  in  denying  an  applica- 
tion for  a  license  to  sell  liquor  at  retail.  Knox  v.  Rainbow,  111 
Cal.  539. 
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cieion  of  the  board  of  delegates^  in  the  case  of  a  contested  elec- 
tion for  chief  engineer^  is.  a  judicial  decision,  and  subject  to 
review  by  the  courts  on  certiorari.  The  extent  of  such  re- 
view is  simply  to  inquire  whether  the  board  has  exceeded  its 
jurisdiction.*®  A  certiorari  can  not  be  sued  by  a  purchaser  of 
property  who  was  not  a  party  to  the  proceedings  for  seizure,  as 
his  rights  are  not  affected  thereby.''^  The  test  as  to  the  right  of 
review  is  whether  the  person  seeking  to  review  was  a  party  to  the 
proceeding  sought  to  be  reviewed ;^^  and  where  a  party  has  no 
interest  in  the  proceedings,  he  can  not  prosecute  a  certiorari?^ 

§  5369.  Writ  of  certiorari  to  review  acts  of  a  board  of  super- 
▼isors. 

Form  No.  1201.  ' 

[Title.] 
The  people  of  the  state  of  California  to  the  board  of  supervisors 
of  the  county  of    : 

Whereas  it  has  appeared  to  us  by  the  affidavit  of 

that  lately  before  you,  or  a  majority  of  you,  composing  at  the 

time  the  board  of  supervisors  of  the  county  of , 

such  proceedings  have  been  had  that  you,  or  a  majority  of  you, 
have  irregularly,  and  without  authority  or  jurisdiction  in  the 
premises  [state  concisely  what  has  been  done,  and  in  such  man- 
ner as  to  show  that  the  person  making  the  affidavit  has  been 

affected].     And  whereas  it  is  alleged  by  said that 

your  proceedings  therein  have  been  irregular,  without  authority, 
and  in  violation  of  [naming  the  statute  and  the  particular  sec- 
tion alleged  to  be  violated,  and  in  what  the  violation  consists;  or 
if  a  violation  of  rules  adopted  by  the  board  is  relied  upon,  set  out 
a  copy  of  the  rules]. 

And  we  being  willing  that  your  said  proceedings  in  the 
premises,  and  appertaining  thereto,  should  be  certified  and  re- 
turned by  you  into  our  Supreme  Court,  before  our  justices 

thereof,  at  a  term  of  said  court  to  be  held  at in 

,  on  the day  of next,  do 

command  you  that  you  certify  and  return  into  our  Supreme 
Court,  before  our  said  justices  thereof,  at  a  term  of  said  court  to 
be  held  at  the  place  and  on  the  day  last  aforesaid,  at  the  opening 

«  People,  etc.  v.  Board  of  Delegates,  etc.,  14  Cal.  479. 
TO  People  V.  Berne,  44  Barb.  467. 

71  Starkweather   v.    Seeley,    45   Barb.    164;   Burnett   v.   Douglas 
County,  4  Oreg.  388;  Road  Co.  v.  Douglas  County,  5  Id.  280. 
w  Colden  v.  Berts,  12  Wend.  234. 
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of  the  court  on  that  day^  all  the  proceedings  concerning  the  said 
[removal  from  office,  or  other  act  qomplained  of],  and  taken 
by  and  remaining  before  you,  so  that  our  said  court  may  further 
act  thereon,  as  of  right  and  according  to  law  ought  to  be  done; 
and  have  you  then  and  there  this  writ. 

Witness,   ,  chief  justice  of  our  said  Supreme 

Court,  at this day  of ,  18. . 

By  the  Court 

,  Clerk.T» 

I  6870.  Writ  of  certiorari  to  review  acta  of  Superior  Oourt. 

Form  No.  1202. 

[Title.] 
The  people  of  the  state  of  California  to  the  Superior  Court  of 
the  county  of : 

Whereas  it   manifestly   appears  to  us   by   the  affidavit   of 

,  the  party  beneficially  interested,  that  in  a  certain  action 

pending  before  you,  against ,  at  the  suit  of , 

you,  exercising  judicial  functions,  have  exceeded  your  jurisdic- 
tion, and  that  there  is  no  appeal  nor  any  other  plain,  speedy,  and 
adequate  remedy,  and  being,  therefore,  willing  to  be  certified  of 
the  said  action  or  proceeding: 

We,  therefore,  command  you,  that  you  certify  and  send  to  our 
Supreme    Court,    at   the   courtroom    thereof,   in   the   city  of 

on  the day  of ,  A.  D., 

18. .,  annexed  to  the  writ,  a  transcript  of  the  record  and  pro- 
ceedings in  the  action  aforesaid,  with  all  things  touching  the 
same,  as  fully  and  entirely  as  it  remains  before  you,  by  whatso- 
ever names  the  parties  may  be  called  therein,  that  the  same  may 
be  reviewed  by  our  Supreme  Court,  and  that  our  Supreme  Court 
may  further  cause  to  be  done  thereupon  what  it  may  appear  of 
right  ought  to  be  done;  and  in  the  meantime  we  command  and 

require  the  said  Superior  Court  of  the  county  of 

to  desist  from  further  proceedings  in  the  matter  so  to  be  re- 
viewed, and  that  execution  be  stayed  in  said  cause. 

73  The  writ  should  be  addressed  to  the  board,  and  not  to  the 
members  indlviduaUy.  People  v.  Chalwell,  6  Abb.  Pr.  151.  It 
should  show  that  some  person  is  aggrieved  and  recite  his  com- 
plaint. Ex  parte  Mayor,  etc.,  23  Wend.  277.  A  copy  of  the  order 
allowing  the  writ  should  be  served  with  it,  or  the  allowance  should 
be  indorsed  on  the  writ    19  Wend.  040. 
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Witness, ,  chief  justice  of  our  Supreme  Courts  at 

,  this day  of ,  A.  D.,  18. . 

By  the  court. 

[Seal.]  , 

Cleric. 

f  5371.  AflldaTit.  The  application  for  the  writ  must  be  made 
on  affidavit  by  the  party  beneficially  interested.^*  When  the  ap- 
plication is  made  to  the  Supreme  Court  the  affidavit  should  j^how 
a  sufficient  reason  why  it  is  not  made  to  the  District  Court.''** 
To  justify  the  issuing  of  a  writ  of  certiorari  from  the  District 
Court,  to  review  proceedings  in  an  action  which  has  passed  to 
judgment  in  a  County  Court,  on  the  ground  that  the  latter  court 
had  no  jurisdiction  by  reason  of  the  excess  of  the  amount  in 
controversy,  the  affidavits  by  the  applicant  must  state  the 
amount  of  the  judgment  rendered.  The  question  of  jurisdic- 
tion depends  upon  the  amount  of  the  judgment,  and  not  the 
amount  prayed  for  in  the  complaint.'^'  Opposing  affidavits  may 
be  received.''^  The  affidavit  must  state  that  the  application  is 
made  in  good  faith,  and  not  for  the  purpose  of  delay.''* 

S  5878.  Discretion.  The  granting  or  refusal  of  the  writ  is 
within  the  sound  discretion  of  the  court,  and  where  invoked  for 
the  purpose  of  reviewing  the  acts  and  decision  of  special  juris- 
dictions which  are  created  by  the  statute,  and  do  not  proceed 
according  to  the  course  of  the  common  law,  does  not  issue  ex 
debito  justitiae,  having  due  regard  to  public  convenience,  and  the 
detriment  which  might  result  from  interfering  with  their  pro- 
ceedings.''* 

74  Cal.  Code  Civ.  Pro.,  I  1069;  see  Burr  v.  Board  of  Supervisors, 
96  Cal.  210;  Ashe  v.  Board,  etc.,  71  id.  286:  Champion  v.  Minnehaha 
County,  5  Dak.  416.  In  proceeding's  by  certiorari  to  review  an  order 
of  the  Superior  Court,  the  court  is  the  only  necessary  party  re- 
spondent.   Baker  v.  Superior  Court,  71  Cal.  583. 

7s  Gallardo  v.  Hannah,  40  Cal.  136. 

7«Wratten  v.  Wilson,  22  Cal.  465. 

77  People  ex  rel.  Onderdonk  v.  Supervisors,  1  Hill,  195;  People  v. 
First  Jud^e  of  Columbia,  2  id.  398;  Saratoga  Sc  Wash.  R.  R.  Go.  v. 
McCoy,  5  How.  Pr.  375. 

78  Cunningham  v.  La  Crosse  Packet  Co.,  10  Minn.  299. 

78  Keys  V.  Marin  Co..  42  Cal.  255;  see,  also,  Hagar  v.  Sup.  Ct. 
of  Tolo  Co.,  47  id.  228;  Rutland  v.  Commissioners  of  Worcester,  20 
Pick.  79;  People  ex  rel.  Church  v.  Supervisors,  etc.,  15  Wend.  206; 
Susquehanna  Bank  v.  Supenrisors,  25  N.  T.  312;  People  v.  Super- 
visors, 43  Barb.  232;  Matter  of  Eightieth  Street,  17  Abb.  Pr.  824; 
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I  6873.  iMumnce  of  writ  Several  writs  of  certiorari  may  be 
iflsued  in  one  case.^ 

S  5874.  Noitioe.  There  is  no  provision  of  the  statute  requir- 
ing notice  on  the  adverse  party,  on  application  for  a  procure- 
ment of  a  writ  of  certiorari  to  bring  up  the  record  and 
proceedings  in  the  action.  It  is  obvious,  however,  that  he  should 
be  duly  notified  of  the  proceedings.®^ 

S  6376.  Particular  cases.  Where  officers  make  a  void  order 
which  is  coram  non  judicc,  it  is  properly  to  be  canceled  by  cer~ 
tiorariP  If  the  decision  of  commissioners  in  highway  cases 
is  appealed  from,  certiorari  lies  to  remove  the  proceedings  into 
the  Supreme  Court.^  But  it  does  not  lie  to  review  acts  of  com- 
missioners in  laying  out  a  road.®*  The  order  granting  a  habeas 
corpus  may  be  reviewed  on  certiorari.^  In  cases  of  municipal 
assessments  for  improvements,  certiorari  vnW  lie.®®  But  not  at 
the  instance  of  an  individual,  for  the  laying  of  a  tax  or  assess- 
ment which  affects  a  considerable  number  of  persons.®^ 

Burgett  V.  Apperson,  52  Ark.  213;  French  v.  Barre,  58  Vt.  567; 
Burnett  v.  Douglas  County,  4  Oreg.  388.  The  writ  wlU  be  refused 
where  it  appears  that  It  can  have  no  benefieial  effect.  Burr  v. 
Board  of  Supervisors,  96  Cal.  210;  State  v.  Rose,  4  N.  Dak.  319; 
Water  Power  Co.  v.  Berkshire  County,  112  Mass.  206;  State  v. 
Orrick,  106  Mo.  111. 

80  Matter  of  Woodbine  Street,  17  Abb.  Pr.  112. 

SI  Pollock  V.  Cummlngs,  38  Cal.  685;  Cal.  Code  Civ.  Pro.,  %  1069. 

82  Starr  v.  Trustees,  etc.,  6  Wend.  563;  People  v.  Judges,  24  Id. 
249;  Wildy  v.  Washburn,  16  Johns.  49;  Fitch  v.  Commissioners,  22 
Wend.  132. 

ssLawton  v.  Commissioners,  2  Cal.  179;  Commissioners  of  Kin- 
derhook  v.  Claw,  15  Johns.  537:  Pearsall  v.  Commissioners,  17  Wend. 
15;  Pugsley  v.  Anderson,  3  Id.  468. 

84  People  ex  rel.  Woodward  v.  Covert.  1  HiU,  674.  In  what  cases 
it  lies  In  highway  cases,  see  Baldwin  v.  City  of  Buffalo,  25  N.  Y. 
375;  Deltrlck  v.  Commissioners,  6  111.  App.  70. 

85  People  V.  Mayer,  16  Barb.  362;  Spencer  v.  Hilton,  10  Wend.  608. 
8«  Le  Roy  v.  Mayor  of  New  York,  20  Johns.  430;  Starr  v.  Trustees 

of  Rochester,  6  Wend.  564;  People  v.  City  of  Rochestei-.  21  Barb. 
666;  Elmendorf  v.  Mayor  of  New  York,  25  Wend.  593;  Betts  v.  City 
of  WlUiamsburgh,  15  Barb.  255. 

W  In  re  Mount  Morris  Square,  2  HIU,  16;  Case  of  Fifty-first  Street, 
8  Abb.  Pr.  232.  In  case  of  a  special  statute,  see  Starr  v.  Trustees, 
etc.,  6  Wend.  564;  Le  Roy  v.  The  Mayor,  etc.,  20  Johns.  430;  8  Pick. 
218;  In  re  Mount  Morris  Square,  2  Hill,  14:  People  v.  Mayor,  etc., 
5  Barb.  43;  Ex  parte  Van  Orden,  18  Blatchf.  166;  People  ▼.  Mayor 
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$  5876.  Petition  for  writ  A  petition  for  certiorari  must 
state  the  amount  of  the  judgment,  what  it  was  for,  that  it  was 
rendered,  and  against  whom.^  A  petition  for  certiorari  will  be 
dismissed  which  does  not  allege  that  the  facts  therein  stated 
were  proved,  or  does  not  give  any  reason  why  they  were  not 
proved.^  Heirs  may  petition  for  a  certiorari,  to  revise  the 
order  of  a  County  Court,  under  which  the  homestead  of  the  de- 
ceased was  not  legally  disposed  of .^  When  the  petitioner  for  a 
certiorari  was  detained  at  home  by  violent  sickness  during  the 
trial  of  his  cause,  and  after  judgment  his  counsel  obtained  an 
appeal  upon  condition  of  his  giving  security  for  the  appeal, 
which  he  failed  to  do  by  reason  of  his  detention  at  home,  it  was 
held  that  these  facts  were  sufficient  to  rebut  the  idea  of  his 
having  abandoned  the  right  to  appeal,  and  entitled  him  to  a 
certiorari.^^ 

i  5877.  FrlnciplM  of  determination.  The  necessary  evidence 
to  make  out  a  fact  essential  to  the  jurisdiction  of  the  officer 
will  be  assumed.®^ 

S  5378.  Proceedings.  A  defendant  in  a  criminal  case  can  not 
take  out  a  writ  of  certiorari,  except  by  special  allowance  of  the 
Supreme  Court  or  a  judge  thereof,  or  by  consent  of  the  attomey- 

of  Brooklyn,  9  Barb.  535.  In  eases  of  ministerial  officers,  see  Mat- 
ter of  Bruni,  1  Barb.  187.  Of  officer  wboee  term  has  expired,  to 
bring  up  his  official  proceedings  for  review,  see  Bac.  Abr.,  Oert  F; 
Welsh  V.  Joy,  13  Pick.  477;  The  King  v.  Sheriff,  etc.,  4  East,  604; 
People  ex  rel.  Devlin  v.  Peabody,  6  Abb.  Pr.  228.  As  to  turnpike 
assessors.  Broaxlhurst  v.  First  Great  Turnpike  €V>.,  16  Johns.  8; 
or  railroad  appraisers.  Hill  v.  Mohawk  &  Hudson  R.  R.  Bu  Oo., 
7  N.  Y.  152. 

ss  Boyd  v.  Clark,  21  Tex.  426. 

so  Baldwin  v.  Hardin,  21  Tex.  443.  Sufficiency  of  petition.  See 
Sayers  v.  Superior  Court,  84  Cal.  642;  Cunningham  v.  Superior 
Court,  60  Id.  576;  Marsh  v.  Superior  Court,  88  id.  595;  Fuller  y. 
Arnold,  64  Ga.  600;  Rodman  v.  dark.  81  Mich.  466;  People  y. 
Barker,  66  Hun,  23. 

WNorris  v.  Duncan,  21  Tex.  5»4. 

w  Sharpe  v.  McElwee,  8  Jones  L.  116. 

w  People  V.  Soper,  7  N.  Y.  42&  As  to  testimony,  see  Overseers  of 
PlattekiU  V.  Overseers  of  New  Paltz,  15  Johns.  305.  As  to  error  in 
summoning  jurors,  see  Farrington  v.  Morgan,  20  Wend.  207.  In  pro- 
ceedings in  highways.  People,  etc.  v.  Ferris,  36  N.  Y.  218.  As  to 
assessors  in  making  their  return  to  a  certiorari  sued  out  to  renew 
a  tax,  see  State  Line  R.  R.  Co.  v.  Fredericks,  48  Barb.  173. 
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general,  but  such  writ  may  be  sued  out  by  the  district  attorney 
in  behalf  of  the  commonwealth  without  such  allowance  or  con- 
sent^ A  person  not  a  party  to  summary  proceedings  can  not 
sue  out  a  certioraru^  The  proceedings  of  the  taxpayer  in  the 
District  Court,  contemplated  by  this  statute,  is  a  proceeding  by 
certiorari,  in  the  form  and  according  to  the  course  of  that  kind 
of  suit,  and  the  issuance  of  that  writ  is  necessary  to  stay  pro- 
ceedings beyond  the  ten  days,  though  probably  no  formal  order 
of  injunction  is  necessary.^  A  stay  of  proceedings  may  be 
required  by  the  writ,  or  omitted  in  the  sound  discretion  of  the 
court;  but  unless  a  stay  is  enjoined  by  the  writ,  the  power  of 
the  inferior  court  or  officer  is  not  suspended,  or  the  proceedings 
Btayed."^ 

f  5870.  Betum  of  writ.  When  the  writ  is  directed  to  a  iri- 
bunal,  the  clerk,  if  there  be  one,  must  return  the  writ  with  the 
transcript  required.*^  On  petition  for  a  certiorari,  court  must 
wait  for  a  return  in  form  from  the  court  below.*®  In  order  to 
procure  a  reversal,  it  is  necessary  that  the  order  should  be 
brought  up  and  made*  a  part  of  the  record.^  A  common-law 
certiorari  brings  up  so  much  of  the  evidence  as  is  necessary  to 
present  the  questions  of  law  upon  which  the  relator  relies  to 
avoid  the  determination  of  the  inferior  court. *^    When  a  case 


• 


M  Commonwealth  v.  Qapp,  48  Penn.  St  53. 

w  Starkweather  v.  Seeley.  45  Barb.  164. 

» California  Nortiiem  R.  R.  Co.  v.  Butte  Cow,  18  OW.  071;  see 
State  V.  Clerk  of  Mlddletown,  24  N.  J.  L.  124. 

w  See  Oal.  Code  a  v.  Pra,  (§  1071,  1072. 

•7  Id..  S  1070;  Fraser  v.  Fneelon,  53  Oal.  644;  Onestl  v.  Fre^on, 
61  Id.  625.  Where  a  writ  of  certiorari  is  directed  to  the 
Judge  of  the  Superior  Court,  directing  him  to  certify  to  the 
Supreme  Court  a  transcript  of  the  record  in  a  certain  action.  It 
iB  the  duty  of  the  Judge  to  make  a  return  thereto,  and  a  return 
made  by  the  clerk  of  the  court  is  insufficient  State  ▼.  BslkAb,  8 
Wash.  St  496. 

»8  Ex  parte  Dugan,  2  Wall  134. 

w  People  v.  Highway  Comml88iQner8>  30  N.  Y.  72. 

100  Baldwin  v.  City  of  Buffalo,  35  N.  Y.  375;  but  see  Railway  Co. 
V.  State  Board,  etc.,  64  Mo.  294;  Camden  v.  Bloch,  65  Ala,  236;  Max- 
well V.  Perkins,  93  Penn.  St  255.  The  statute  does  not  require  the 
Inferior  tribunal  to  prepare  a  statement  of  the  evidence  to  be  an^ 
nexed  to  the  return.  Central  Pac.  R.  R.  Co.  v.  Placer  County,  34 
Cal.  352;  see  Farmers*,  etc..  Bank  v.  Board  of  Equalization,  OT  id. 
818.  The  return  must  not  include  the  evidence.  Road  Co.  v.  Doug- 
las County,  6  Greg.  290.    The  facts  found  by  the  Inferior  tribunal 
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is  brought  from  an  inferior  court  or  tribunal  to  the  Supreme 
Court  by  certiorari,  if  all  the  facts  upon  which  the  court  below 
acted  are  not  in  the  record,  the  Supreme  Court  may  require  the 
court  below  to  certify  such  facts. ^^^  The  return  is  made  by 
annexing  to  the  writ  a  full  transcript  of  the  record  and  pro- 
ceedings in  the  case  properly  certified.*^  If  the  return  of  the 
writ  be  defective,  the  court  may  order  a  further  return  to  be 
made.*^  The  writ  may  be  made  returnable,  and  a  hearing  be 
had  thereon  at  any  time.*^  The  return  of  a  finding  of  facta 
made  by  a  county  ju3ge  to  a  writ  of  certiorari  constitutes  a  part 
of  the  record,  though  the  finding  is  not  made  until  the  next  term 
after  the  testimony  ia  taken,  and  the  order  or  judgment  based 
on  it  is  made.**  A  jury  are  no  longer  a  legal  body  after  their 
Terdict  is  signed  and  they  have  reported;  hence  a  return  to  a 
writ  of  certiorari  signed  by  one  of  them  afterwards  is  no  return 
of  the  jury  as  a  body  or  a  tribunal.** 

S  5379a.  GonelusiTeiieM  of  return.  Upon  a  writ  of  certiorari 
nothing  can  be  inquired  into  except  what  appears  of  record  in 
the  inferior  court  or  body,  and  upon  the  return  no  parol  testi- 
mony is  allowed  to  establish  any  issue  made  by  the  return  to 
the  allegations  contained  in  the  petition  for  the  writ.*^  No 
more  of  the  facts  are  required  to  be  returned  to  the  writ  than 
are  necessary  to  determine  jurisdiction,  and  the  return  being 
deemed  conclusive,  no  evidence,  not  included  therein,  will  be 

constltata  the  return  upon  which  the  court  acta  in  determining 
whether  such  tribunal  exceeded  its  jurlBdiction,  or  exercised  its 
functions  erroneously,  to  the  Injury  of  the  plaintifT  in  the  writ 
Id.;  Poppleton  v.  Tamhill,  8  Orejr.  337;  see  White  v.  Superior  Oonrt, 
110  Oal.  00;  Johnston  v.  Board  of  Supervisors,  101  id.  390. 

101  Blair  V.  Hamilton,  32  Oal.  49. 

iwOal.  C5ode  Civ.  Pro.,  I  1071. 

los  Id.,  $  1075;  State  v.  St  Louis.  67  Mo.  113;  Warren  v.  Wilson. 
63  Oa.  372. 

104  cal.  Code  Civ.  Pro.,  S  1108. 

105  Blair  v.  Hamilton,  32  Cal.  49;  see  O.  P.  Rl  R.  Oo.  v.  Board  of 
Equalization,  id.  582. 

106  People  V.  Hl$rhway  Commissioners,  30  N.  Y.  72.  For  suflSclency 
of  return  in  a  case  of  garnishment,  see  Oould  v.  Myer,  36  Ala.  565. 
In  summary  proceedin^^.  Benjamin  v.  Benjamin,  5  N.  Y.  383.  By 
officer  after  term  expired.  Welch  v.  Joy,  13  Pick.  477;  The  King 
V.  The  Sheriff,  etc.,  4  Baat  604;  Classen  v.  Shotwell,  12  Johns.  31; 
fleymour  v.  Webster,  1  Cow.  168;  Harris  v.  Whitney,  6  How.  Pr. 
175. 

lOT  State  V.  Kemen,  61  Wis.  494;  In  re  Dance,  2  N.  Dak.  184. 
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received  aad  examined.^^  If  the  minutes  of  the  court  bclovr 
do  not  correctly  show  the  proceedings  had,  an  application  should 
be  made  in  that  court  to  correct  the  same.*^ 

S  5380.  What  questiona  may  be  raised.  The  office  of  a  writ 
of  certiorari  when  issued  out  of  the  Supreme  Court,  to  review 
the  proceedings  and  determinations  of  the  inferior  tribunals, 
extends  unquestionably  to  the  review  of  all  questions  of  juris- 
diction, power,  and  authority  of  the  inferior  tribunal  to  do  the 
acts  complained  of,  and  all  questions  of  regularity  in  the  pro- 
ceedings —  that  is,  all  questions  whether  the  inferior  tribunal 
has  kept  within  the  boundaries  prescribed  for  it  by  the  express 
terms  of  the  statute  law,  or  by  well-settled  principles  of  the 
common  law.^*^  It  may  determine  whether  there  is  any  evi- 
dence, but  not  upon  the  weight  and  just  force  of  evidence;*" 
or  whether  the  fact  of  jurisdiction  is  established.***  They  have 
a  right  to  inquire  into. the  principles  upon  which  judges  assessed 
damages  in  case  of  an  assessment.*** 

106  State  V.  Board  of  EquaJizatlooi,  7  Nev.  87;  Alexander  v.  Archer, 
21  id.  22;  see,  also,  De  Pedropena  v.  Superior  Oonrt,  80  Cal.  144; 
Farmers*,  etc.,  Bank  v.  Board  of  Equalization,  97  id.  318;  Roe  v. 
Superior  CSourt,  60  id.  93;  Simpson  v.  McBride,  78  Ga.  297;  Railroad 
Co.  V.  Seymour,  81  Mich.  378;  Smith  v.  Portland,  25  Oreg.  297. 

109  Hoffmann  v.  Superior  Court,  79  Cial.  475;  and  see  People  v. 
Lohnafi,  54  Hun,  604. 

110  Lynde  v.  Noble,  20  Johns.  80;  Starr  v.  Tmstees,  etc.,  6  Wend. 
566;  Tallen  v.  Bipelow,  10  id.  421;  Rathbun  v.  Sawyer,  15  Id.  452; 
NIcholls  V.  Williams,  8  Cow.  13.  16;  People  v.  Vermllyea,  7  Id.  108, 
136,  137;  Birdsall  v.  Phillips,  17  Wend.  464;  Simpson  v.  Rhlnelan- 
ders,  20  id.  103;  People  v.  Mayor,  etc.,  2  Hill,  9,  11,  398;  In  re  Mayor, 
etc.,  6  Cow.  570;  Ronton  v.  President,  etc.,  2  Wend.  395;  Comstock 
V.  Port;er,  5  id.  98;  People  v.  Van  Alstyne,  32  Barb.  131;  People  v. 
Supervisors,  etc.,  43  id.  232;  Hill  v.  The  Mohawk,  etc.,  R.  R.  Co.. 
3  Seld.  152;  Chegary  v.  The  Mayor,  etc.,  3  Kern.  223;  S.  C,  23  N. 
Y.  192,  222;  S.  C,  26  id.  163;  People  ex  rel.  Citizens'  Gaslight  Co.  v. 
Board  of  Assessors,  etc.,  39  id.  81;  People  ex  rel.  Buffalo  &  State 
Line  R.  R.  Co.  v.  Fredericks,  48  Barb.  173;  see,  also.  People,  etc.  v. 
Board  of  Police,  39  N.  Y.  506;  Newton  v.  Leary,  64  Wis,  190;  Mc- 
CuUey  V.  Cunningham,  96  Ala.  583;  Poe  v.  Machine  Works.  24  W. 
Va.  517;  $  11,  ante. 

111  People  V.  Overseers  of  Ontario,  15  Barb.  286. 

112  People,  etc.  v.  Goodwin,  5  N.  Y.  568. 

118  Stone  V.  Mayor  of  New  York,  25  Wend.  157:  Baldwin  v.  Oalkins, 
10  Id.  166:  but  see  Matter  of  Mount  Morris  Square.  2  Hill,  14.  See 
further,  on  assessments.  Bouton  v.  President  of  Brooklyn  2  Wend. 
395;  Ex  parte  Mayor  of  Albany,  23  id.  277;  Owners  of  Ground  v. 
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{  5880a.  Dismissal  or  quashing  of  writ.  Although  a  writ  of 
certiorari  may  have  been  issued,  it  may  be  dismissed  without  a 
hearing  when,  in  the  opinion  of  the  court,  it  was  improvidently 
issued.***  The  writ  may  be  dismissed  where  the  prosecutor  had 
a  remedy  by  appeal,  but  failed  to  avail  himself  of  it.***  It  may 
be  quashed  for  insufficiency  of  the  affidavit  or  petition.***  And 
application  for  the  writ  may  be  defeated  by  laches  in  suing  it 
out**^  Where  dismissal  of  the  writ  appears  not  to  be  based 
upon  discretion,  the  appellate  court  will  examine  the  grounds 
thereof,  and,  if  found  insufficient,  will  reverse  and  remand  for 
action  on  the  merits,  and  an  exercise  of  discretion.*** 

I  5880b.  Writ  of  review  —  demurrer.  When  a  demurrer  to  a 
petition  in  the  Supreme  Court  for  a  writ  of  review  has  been 
determined  in  favor  of  the  petitioner,  and  the  answer  raises  only 
the  same  question  which  was  passed  upon  in  considering  the 
demurrer,  it  presents  no  material  fact  to  be  tried,  and  the  peti- 
tioner is  entiJbled  to  judgment  upon  the  pleadings  in  his  favor.^** 

Mayor  of  Albany,  15  id.  374;  People  v.  City  of  Rochester,  21  Barb. 
666.  As  to  taxation,  see  Rex  v.  Inhabitants,  etc.,  2  Stra.  d32;  Lawton 
▼.  OommissionerB,  etc.,  2  Cai.  182;  Church  v.  Supervisors,  15  Wend. 
l©8w  In  summary  proceedings,  Niblo  v.  Post,  25  Wend.  280;  follow- 
ing Anderson  v.  Prindle,  23  id.  616;  Buck  v.  Binninger,  3  Barb.  391. 

114  Gregory  v.  Dixon,  7  Wash.  St.  27;  and  see  Spooner  ▼.  Seattle, 
6  id.  370;  Phillips  ▼.  Welch,  12  Nev.  158;  Cosby  v.  Probate  Court, 
3  Utah,  51. 

ii<^  In  re  Henriques,  5  N.  Mex.  169. 

ii«  Knox  V.  Carter,  58  Tenn.  12;  Spinks  v.  Mathews,  80  Tex.  373. 

117  Kimple  V.  Superior  Court,  66  Cal.  136;  Smith  v.  Superior  Court, 
97  id.  348. 

118  Champion  v.  Commissioners,  etc.,  5  Dak.  416. 

ii»  Carpenter  v.  Superior  C^urt,  77  CaL  291;  see  Stewart  v.  Superior 
Court,  101  Id.  594. 


CHAPTEfi  II. 

HABEAS   COBPUS. 

I  6881.  In  gwieraL  The  writ  of  habeas  corpus  18  that  legal 
process  which  is  employed  for  the  summary  vindication  of  the 
right  of  personal  liberty  when  illegally  restrained.^  The  writ  of 
habeas  corpus,  when  issued  to  inquire  into  the  cause  of  an  im- 
prisonment, is  in  the  nature  of  a  writ  of  error,  and  when  al- 
lowed and  heard  by  an  officer  of  the  court,  the  officer  is  deemed 
a  court,  within  the  meaning  of  the  act  which  forbids  certain 
persons  to  be  discharged  before  the  expiration  of  the  sentence, 
except  upon  a  review  by  a  court  of  superior  jurisdiction  to  the 
magistrate  making  the  commitment.^ 

S  5882.  Tha  right  of  personal  liberty.  Personal  liberty  is  de- 
fined to  be  the  power  of  unrestrained  locomotion.*  It  is  the 
right  to  do  all  things  which  a  person  wants  to  do,  when  the 
doing  of  those  things  will  not  violate  any  principle  of  common 
justice.  It  is  the  right  to  pursue  happiness  in  any  way  man 
may  choose,  so  that  he  does  not  give  others  misery.  It  is  the 
unrestrained  power  to  do  right,  with  all  reasonable  restraints 
against  doing  wrong.  Personal  liberty  does  not  mean  license 
to  commit  crimes,  or  to  go  forth  and  be  the  judge  in  one's  own 
case,  and  impose  the  penalty  and  inflict  the  punishment  of  real 
or  fancied  wrongs,  without  restraint.  In  ordinary  terms,  it 
means  that  we,  as  members  of  society,  owing  duties  to  it  and 
receiving  benefits  from  it,  will  do  unto  others  as  we  would  they 
would  do  unto  us.  Governments  are  formed  for  the  purpose  of 
securing  and  protecting  men  in  the  employment  of  their  natural 
rights,  and  they  would  fail  of  accompli  shins  that  object  if  the 
powers  to  regiilate  or  prescribe  the  mode  in  which  such  rights 
are  to  be  exercised  be  not  lodged  in  the  law-making  department.* 

1  Hurd  on  Habeas  Corpus*  143. 

as  BL  Oom.  131.  132;  Alder  v.  Chip,  2  Burr.  755,  756;  Ingersdl  on 
Habeas  Corpus,  36;  Jn  re  Yatea,  4  Johns.  360;  Bac.  Abr.,  tit  Habeas 
Corpus,  A;  Ex  parte  Watklns,  3  Pet.  2a3;  Ca«e  of  the  Twelve  Com- 
mitments, 19  Abb.  Pr.  394;  Matter  of  Miller.  1  Daly,  512. 

8  Hnrd  on  Habeas  Corpus.  1. 

*  Ex  parte  Smith,  3S  Cal.  702. 
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Hence  this  provision  of  the  Constitution  is  not  to  be  understood 
as  putting  life  or  liberty  entirely  beyond  the  reach  of  the  gov- 
ernment, if,  for  misconduct,  the  general  welfare  of  the  com- 
munity demands  its  sacrifice  or  restraint;  or  as  allowing  every 
one  to  acquire  property  after  his  own  unregulated  manner,  and 
according  to  his  own  uncontrolled  will,  but  in  such  a  manner 
and  by  such  means  as  the  general  welfare  of  the  community  may 
require  him  to  observe.  While  the  exercise  of  these  rights  can 
not  be  denied  to  any  one,  it  may  be  regulated.^ 

As  the  Legislature  is  not  prohibited  from  all  interference  with 
the  rights  enumerated  in  the  Constitution,  such  reasonable  re- 
straints as  tend  to  keep  man^s  passions  in  due  bounds  are  not 
infringements  upon  his  right  of  personal  liberty.  If  it  were  so, 
then  personal  liberty  would  mean  barbarism.  These  restraints 
are  prescribed  by  the  supreme  power  in  the  state,  and  a  cheerful 
obedience  to  them  is  one  of  the  chief  evidences  of  an  enlarged 
security  for  life,  liberty,  and  property.  Every  act  which  may 
tend  to  impair  the  exercise  of  the  natural  right  of  persons, 
beyond  what  is  needful  for  the  general  good,  may  be  prohibited. 
But  the  instances  are  many,  even  in  the  history  of  our  own 
country,  when  a  citizen  has  been  restrained  of  his  personal 
liberty  without  due  process  of  law,  and  this,  too,  when  he  has 
committed  no  wrong,  or  if  he  has,  when  he  is  being  punished  in 
an  illegal  manner.  Hence  the  wisdom  of  our  ancestors  provided 
a  means  by  which  a  person  so  restrained  of  his  liberty  contrary 
to  law  might  in  a  speedy  manner  be  freed.  This  means  is  the 
writ  of  habeas  corpus,  the  privilege  of  which  writ  shall  not  be 
suspended  unless  when,  in  cases  of  rebellion  or  invasion,  the 
public  safety  may  require  it.® 

§  6883.  Bight  of  bail.  In  nearly  every  state  in  the  Union  all 
offenses  are  bailable,  except  only  such  felonies  as  are  punishable 
by  death,  and  in  those  cases  "  the  proof  must  be  evident,  or  the 
presumption  great,"  to  deprive  the  party  of  the  right  of  bail  J 
In  some  states  the  right  to  bail,  where  the  proof  is  not  thus 
evident,  in  capital  cases,  is  not  guaranteed  by  the  Constitutions 
thereof,  but  even  then  the  right  is  as  fully  secured  by  the  de- 
cisions of  their  courts.®   The  varied  and  sometimes  difficult  ques- 

5  Id.   705. 

6  Const,  of  U.  S..  art.  1,  {  9,  subd.  2;  Const,  of  Cal.,  art.  1.  S  5. 
f  Hurd  on  Habeas  Corpus,  434. 

•See  Ex  parte  Taylor,  5  Cow.  39;  Jonee  v.  KeUy.  17  Mass.  116; 
Evans  v.  Foster.  1  N.  H.  374;  State  v.  Everett  1  Hill,  398,  note; 
Hurd  on  Habeas  Corpus,  437. 

t 
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tions  presented  to  the  courts,  when  apphcation  for  bail  is  made 
by  a  party  charged  with  the  commission  of  a  felony,  become 
matters  of  judicial  discretion.  No  two  cases  are  alike,  and  the 
judge  necessarily  stands  between  the  liberty  of  the  petitioner 
and  the  offended  law.  In  capital  cases/  the  fact  as  to  whether 
the  proof  is  evident  or  the  presumption  great  may  often  cause  & 
judge  to  doubt  between  two  opinions.  The  discretion  above  re- 
ferred to  means  a  conscientious,  a  legal  discretion.  Under  the 
benign  influence  of  a  modem  civilization,  the  punishment  im- 
posed for  the  commission  of  the  most  heinous  crimes  is  inflicted 
not  so  much  to  cause  the  subject  pain  as  to  avoid  its  repetition, 
to  warn  others  aganst  the  committing  of  a  like  offense.  Hence 
vindictive  punishments  and  long  imprisonments,  except  in  rare 
and  extreme  cases,  are  unknown  in  American  jurisprudence. 

I  5384.  Petition  for  writ. 

Form  No,  1203. 


In  the  Matter  of  the  Application 

of 

for  a  Writ  of  Habeas  Corpus. 


To  the  Hon ,  judge  of  the  Superior  Court  of 

the  state  of ,  in  and  for  tiie 

county  of 

The  petition  of respectfully  shows: 

That is  unlawfully  imprisoned,  detained,  con- 
fined,   and    restrained    of    his    liberty    by ,  at 

in  the county  of ,  in 

the  state  of 

That  the  said  imprisonment,  detention,  confinement,  and  re- 
straint are  illegal;  and  that  the  illegality  thereof  consists  in 
this,  to-wit  [state  what]. 

AVherefore,  your  petitioner  prays  that  a  writ  of  habeas  corpus 

may  be  granted,  directed  to  the  said ,  commanding 

him  to  have  the  bodv  of before  vour  honor  at  a 

time  and  place  tlierein  to  he  specified,  to  do  and  receive  what 
shall  then  and  there  be  considered  by  your  honor  concerning 
him,  together  with  the  time  and  cause  of deten- 
tion, and  said  writ;  and  that  he  may  be  restored  to  his  liberty. 

Dated  on  the dav  of 18 . . 

[Ordinary  Verificatiox.]  [Signatitre.] 
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§  5385.  Applicatloii.  Application  for  a  writ  of  habeas  carpus 
is  made  by  petition,  and  must  specify:  1.  That  the  person 
in  whose  behalf  the  writ  is  applied  for  is  imprisoned  or  re- 
strained of  his  liberty,  the  officer  or  person  by  whom  he  is  so 
confined  or  restrained,  and  the  place  where,  naming  all  the  par- 
ties, if  they  are  known,  or  describing  them  if  they  are  not  known; 
2.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must 
state  in  what  the  illegality  consists;  3.  The  petition  must  be 
verified  by  the  oath  or  affirmation  of  the  party  making  the  ap- 
plication. It  must  also  be  signed  either  by  the  party  for  whose 
relief  it  is  intended,  or  by  some  person  in  his  behalf  .• 

§  5386.  By  whom  granted.  The  writ  may  be  granted  by  the 
Supreme  Court,  or  any  justice  thereof,  upon  petition  upon  behalf 
of  any  person  restrained  of  his  liberty  in  this  state.  When  so  is- 
sued, it  may  be  made  returnable  before  the  court,  or  any  justice 
thereof,  or  before  any  District  or  County  Court,  or  any  judge 
thereof.  It  may  be  granted  by  a  District  Court  or  judge  on 
behalf  of  any  person  restrained  of  his  liberty  within  the  judicial 
District,  or  by  a  County  Court  or  judge  within  his  county.*^  The 
Supreme  Court  is  always  open  for  issuing  this  writ.^*  Superior 
judges  may  at  chambers  grant  the  writ,  or  hear  and  dispose  of 
it.^^  Where  a  writ  of  liabeas  corpus  issued  by  the  Supreme  Court 
is  made  returnable  before  a  judge  of  a  District  Court,  his  au- 
thority is  the  same  as  that  of  the  Supreme  Court  would  have 
been  if  the  writ  had  been  made  returnable  before  it,  and,  there- 
fore, his  order  was  not  in  excess  of  his  authority.*^ 

fl  5387.  Fees.  No  fee  or  compensation  of  any  kind  must  be 
charged  or  received  by  any  officer  for  duties  performed  or  ser- 
vices rendered  in  proceedings  upon  habeas  corpus}^ 

9  Cal.  Code  Civ.  Pro.,  |  1474.  When  the  ground  of  the  petition  is, 
that  the  prisoner  has  been  committed  without  reasonable  or  proper 
cause,  it  must  set  out  what  the  evidence  on  the  examination  was 
in  such  form  that  perjury  may  t>e  assif^ned  on  false  allegationB. 
Ex  parte  Walpole,  84  Cal.  584:  Ex  parte  Buckley,  105  Id.  123. 

10  Cal:  Code  Civ.  Pro.,  §  1475. 

11  Id..  §  48.  The  Supreme  Court  of  Washington  has  original  Juris- 
diction in  habeas  corpus  to  Issue  the  writ  or  make  the  order  nisi  in 
all  cases.    In  re  Rafferty.  1  Wash.  St.  382. 

12  Cal.  Code  Civ.  Pro..  §  176. 

18  People  V.  Booker,  51  Cal.  318;  consult  Ex  parte  Marks,  49  id.  680. 
HCal.  Pol.  Code.  §  4333. 
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{  5388.  To  whom  directed.  The  writ  must  be  directed  to  the 
penon  having  custody  of  or  reetraining  the  person  on  whoee 
behalf  the  application  is  made,  and  must  command  him  to  have 
the  body  of  such  person  before  the  court  or  judge  before  whom 
the  writ  is  returnable,  at  a  time  and  place  therein  specified.^ 
If  the  person  to  whom  the  writ  is  directed  refuses  to  obey  the 
same,  the  court  or  judge  must,  upon  affidavit,  issue  an  attach- 
ment for  his  apprehension,  and  he  may  be  committed  to  jail 
until  he  makes  due  return  to  the  writ  or  is  otherwise  discharged.** 

{  6889.  Betum.  The  person  on  whom  the  wht  is  served  is 
required  to  produce  the  body  of  the  person  under  his  custody  or 
restraint,  according  to  the  command  of  the  writ,  unless  prevented 
by  the  sickness  or  infirmity  of  the  person  to  be  produced,  which 
fact  must  be  shown  by  affidavit,  in  which  case  the  cause  may 
proceed  in  his  absence,  or  the  hearing  be  adjourned  until  he 
can  be  produced.*'' 

S  5890.  Bepaated  applicatione.  The  doctrine  of  res  ad  judi- 
cata does  not  apply  to  proceedings  on  habeas  corpus,  and  the 
refusal  to  grant  the  writ  is  no  bar  to  a  second  application.** 

I  5891.  Order  granting  writ. 

Form  No.  1204. 

[Title.] 

On  reading  and  filing  the  petition  of   ,  duly 

signed  and  verified  by  him,  whereby  it  appears  that  he  is  illegally 

imprisoned  and  restrained  of  his  liberty  by at  the 

,  in  the county  of ,  in 

the  state  of ,  and  stating  wherein  the  illegality  con- 

i5Cal.  Penal  Code,  |  1477.  As  to  delivery  to  the  officer  for  ser- 
vice, see  Id.,  §  1478. 

10  Id.,  S  1479. 

17  Id.,  Sfi  1481,  1482.  The  requisites  of  a  return  are  found  In  the 
Penal  Code,  §  1480. 

IS  In  re  Edward  Ring,  28  Cal.  247;  In  re  Perkins,  2  Id.  424.  See, 
under  common-law  rule,  Ex  parte  Partington,  13  Mee.  &  W.  679; 
In  re  Parker,  5  Id.  32;  The  King  v.  Suddls.  1  East.  306,  314:  Burdett 
T.  Abbot,  14  Id.  91;  Watson's  Case.  9  Ad.  &  El.  731;  Ex  parte  Kalne. 
3  Blatchf.  1;  compare  In  re  KaJne,  14  How.  (V.  S.)  ia3;  Ex  parte 
Robinson.  6  McLean,  355.  The  Supreme  Court  of  Washington  will 
not  take  original  Jurisdiction  of  an  application  for  a  writ  of  habeas 
corpus  after  the  denial  of  the  writ  in  the  same  matter  by  a  Superior 
Covrt    In  re  Oraham,  7  Wash.  St  287. 
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sists,  from  which  it  appears  to  me  that  a  writ  of  habeas  corpus 
ought  to  issue: 

It  is  ordered  that  a  writ  of  habeas  corpus  issue  out  of  and 

under  the  seal  of  the  Superior  Court  of  the  state  of , 

In  and  for  the county  of ,  directed 

to  the  said ,  commanding  him  to  have  the  body  of 

the  said before  me,  in  the  court-room  of  the  said 

court,  on  the   day  of    ,   18 . . ,  at 

o^clock  A.  M.  of  that  day,  to  do  and  receive  what 

shall  then  and  there  be  considered  concerning  the  said , 

together  with  the  time  and  cause  of  his  detention,  and  that  he 
have  then  and  there  the  said  writ. 

Dated  on  the day  of ,  18. . 

P.  Q., 
Judge  

I  5392.  Proceedings  and  practice  —  bail.  When  any  person  is 
imprisoned  or  detained  in  custody  on  any  criminal  charge  for 
want  of  bail,  he  is  entitled  to  a  writ  of  habeas  corpus,  for  the  pur- 
pose of  giving  bail,  upon  averring  that  fact  in  his  petition,  with- 
out alleging  that  he  was  illegally  confined.^'  On  the  hearing  the 
judge  may,  if  the  offense  is  bailable,  take  an  undertaking,  as  in 
other  cases,  and  file  the  same  in  the  proper  court.^  Admission 
to  bail  is  the  order  of  a  competent  court  or  magistrate,  that  the 
defendant  be  discharged  from  actual  custody  upon  bail.^ 

§  5393.  Custody.  A  person  convicted  of  a  crime  against  the 
United  States  by  a  federal  court,  and  confined  in  the  prison 
of  the  state,  with  the  consent  of  the  state,  is  in  the  custody  of 
the  federal  authorities^ 

10  OaJ.  Penal  Code,  I  1490. 

»Id.,  I  1491. 

21  Id.,  S  1268.  If  the  offense  charged  is  punishable  with 
death,  see  Id.,  §  1271.  Pending  an  appeal,  in  other  cases, 
after  conviction,  see  Id.,  fif  1272,  1273,  1274;  Ex  parte  VoW,  41  Oal. 
29.  When  the  defendant  has  been  held  to  answer  after  examina- 
tion, see  Cal.  Penal  Code,  §  1277.  Form  of  undertalcing.  Id..  §  1278. 
Qualification  of  baJL  Id.,  jfS  1279-1281.  Upon  indictment  before 
conviction,  see  Id.,  §|  1284-1287;  Ex  parte  McLaughlin,  41  Cal.  212; 
10  Am.  Rep.  272.  Deposit  instead  of  ball.  Cal.  Penal  Code,  §  129&. 
General  principles  touching  discharge  of  person  charged  with  a 

« 

criminal  offense.    Id.,  S  1489. 
^Ex  parte  Le  Bur,  49  Cal.  159. 
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f  5394.  Defects  of  form.  No  writ  of  habeas  corpus  caa  be  dis- 
obeyed for  defect  of  form,  if  it  sufficiently  appear  therefrom  in 
whose  custody  or  under  whose  restraint  the  party  imprisoned 
or  restrained  is,  the  officer  or  person  detaining  him,  and  the 
court  or  judge  before  whom  he  is  to  be  brought.® 

§  5395.  Diflcbarge.  When  a  party  is  "  in  confinement  for  acts 
done  in  pursuance  of  a  law  of  the  United  States,  and  under  pro- 
cess from  a  judge  of  the  same,"  he  will  be  discharged  on  habeas 
corpus.^  So  when  the  indictment  charges  an  offense  not  known 
to  the  law.^  So  where  five  females  are  brought  before  the 
court  on  a  return  to  a  writ  of  habeas  corpus,  and  the  person  in 
whose  custody  they  are  neither  shows  nor  claims  any  legal  right 
to  detain  them,  they  will  be  discharged.^  A  prisoner  committed 
on  final  process  will  not  be  discharged  on  habeas  corpus  by 
reason  of  defects  in  the  judgment,  unless  the  judgment  is  ab- 
solutely void.^  If  the  warrant  of  commitment  be  informal  or 
insufficient,  the  court,  upon  habeas  corpus,  will  discharge  the 
prisoner;  but  if  sufficient  cause  appear,  will  recommit  him  in 
proper  form.*®  Where  the  prisoner  is  not  discharged  on  a  writ 
of  habects  corpus,  it  is  the  duty  of  the  court  to  remand  him.^ 

28  Oal.  Penal  Code,  fi  1496. 

24  Ex  parte  Jenkins,  2  Wall.  jun.  G.  C.  521;  2  Am.  Law  Reg.  114. 

« In  re  Corryell,  22  Cal  178. 

^  Ex  parte  Queen  of  the  Bay,  1  Oal..  157. 

27  People  v.  Smith,  1  Oai.  9.  If  the  Judgment  be  void  the  prisoner 
win  be  discharged.  Ex  parte  Kearney,  55  Oal.  212;  Ex  parte  Mirande, 
73  id.  365.  He  will  be  discharged  when  the  facts  charged  and 
proved  do  not  constitute  a  public  offense.  Ex  parte  McNulty,  77 
Cal.  164;  11  Am.  St.  Rep.  257;  Ex  parte  Maier,  103  Oal.  476;  42  Am. 
St.  Rep.  129;  Ex  parte  Prince,  27  Fla.  196;  26  Am.  St  Rep.  67.  So,  a 
defendant  in  a  civil  action  held  in  custody  under  an  order  of  arrest, 
based  upon  an  insufficient  affidavit,  will  be  discharged,  /n  re  Vinlch. 
86  Cal.  70.  So  of  a  person  subjected  to  punishment  for  violation  of 
an  unconstitutional  municipal  ordinance.  Ex  parte  Keeney,  84  Cal. 
304.  So  of  a  person  unreasonably  detained  as  a  witness.  Ex  parte 
Dressier,  67  CaJ.  257.  And  a  person  denied  a  **  speedy  trial "  as 
guaranteed  by  the  federal  Constitution  is  entitled  to  dlschjirgje  on 
habeas  corpus.  United  States  v.  Fox,  3  Mont  512:  compare  State  v. 
Oonrow,  13  id.  554;  Benton  v.  Commonwealth,  90  Va,  333. 

28  Ex  parte  Bennet,  2  Cranch  O.  0.  612;  see,  also,  Ex  parte  Branigan. 
19  Cal.  133;  Ex  parte  Milbum,  9  Pet  704. 

29  People  ex  rel.  Crouse  v.  Oowles,  4  Keyes,  38.  Where  the  evi- 
dence produced  upon  the  examination  shows  that  the  offense 
charged  has  been  committed,  and  It  can  not  be  said  that  It  was  in- 
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I  6396.  Hearing  on  habMw  corpus.  The  hearing  should  be 
liad  immediately  upon  the  return  of  the  writ;**  but  may  be 
adjourned  under  certain  circumstances.^*  The  party  brought 
before  the  court  or  judge^  on  the  return  of  the  writ,  may  deny 
or  controvert  any  of  the  material  facts  or  matters  set  forth  in 
the  return,  or  except  to  the  suiSciency  thereof,  or  allege  any 
fact  to  show  either  that  his  imprisonment  or  detention  is  un- 
lawful, or  that  he  is  entitled  to  his  discharge.  The  proofs  ad- 
duced on  either  side  must  be  heard,  and  the  attendance  of 
witnesses  may  be  compelled  by  subpoena  and  attachment.^ 
An  inquiry  may  be  made  outside  the  record,  to  ascertain  whether 
in  fact  the  confinement  is  on  account  of  acts  done  in  pursuance 
of  a  law  of  the  United  States,  and  under  process  from  a  judge 
of  the  same.^  The  functions  of  the  writ^  where  the  party 
appealing  to  its  aid  is  in  custody  under  process,  do  not  extend 
beyond  an  inquiiy  into  the  jurisdiction  of  the  court  by  which 
it  was  issued,  and  the  validity. of  the  process  upon  its  face.** 
The  court  may  proceed  to  inquire  whether  the  indictment 
charges  any  offense  known  to  the  law.^  But  it  is  not  compe- 
tent to  retry  the  issues  of  fact,  or  to  review  the  proceedings  of 
a  legal  trial.^  Under  the  writ  of  habeas  corpus  it  is  not  com- 
petent to  determine  whether  or  not  the  order  of  the  court  upon 
which  the  process  was  founded  is  or  is  not  erroneous.*'^  The 
remedy  in  such  case  is  by  certiorari.^    The  court  has  only  to 

Bufflclent  to  warrant  the  commlttlnsr  magistrate  In  holding  the 
petitioner  to  answer,  he  will  be  remanded.    Ex  parte  Buckley,  105 
Gal.  128. 
30  cal.  Penal  Code,  S  1483. 

81  Id.,  I  1482;  see,  also,  Ex  parte  Gibson,  81  Cal.  628;  91  Am.  Dec. 
546;  Ex  parte  Ring,  28  Cal.  247. 

82  See  Id.,  §  1484. 

83  Ex  parte  Jenkins,  1  PhU.  168;  S.  0.,  2  Wall.  Jun.  O.  O.  521;  2  Am. 
Law  Reg.  144. 

^Ex  parte  McCuUough,  35  Cal.  97;  Ex  parte  Ah  Men,  77  id.  198; 
11  Am.  St.  Rep.  263;  Ex  parte  Long,  114  Oal.  159. 

86  In  re  Corryell,  22  CaJ.  178. 

8«  Ex  parte  Bird,  19  Oal.  130;  Ex  parte  Oottrell,  59  id.  420;  Ex  parte 
Noble,  96  id.  362. 

^  Ex  parte  MeCullough,  35  Cal.  97;  Ex  parte  Granice,  51  id.  375; 
see,  also.  State  v.  Klnmore,  54  Minn.  135;  40  Am.  St  Rep.  305;  Ex 
parte  Mitchell,  104  Mo.  121;  24  Am.  St.  Rep.  324.  Only  Jurisdictional 
defects  are  available  on  habeas  corpus.  In  re  Morris,  39  Kan.  28; 
7  Am.  St.  Rep.  512;  In  re  Permstick,  3  Wash.  St.  672;  28  Am.  St 
Rep.  SO. 

88  Matter  of  Place,  34  How.  Pr.  259. 
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inquire  whether  a  warrant  of  commitment  states  a  sufficient 
probable  cause  to  believe  that  the  person  charged  has  com- 
mitted the  offense.**  Habeas  carpus  is  the  proper  remedy  for 
every  unlawful  imprisonment,  both  in  civil  and  criminal  cases; 
but  an  imprisonment  is  not  unlawful,  in  the  sense  of  this  rule, 
merely  because  the  process  or  order  under  which  the  party  is 
held  has  been  irregularly  issued,  or  is  erroneous.*^ 

{  5397.  JurlBdiction  ^  state  courts.  The  writ  of  habeas  corpus 
may  be  issued  and  heard  by  the  Supreme  Court  or  any  justice 
thereof,  by  a  Superior  Court  or  any  judge  tliereof.*^  It  may 
be  issued  in  term  or  vacation,  and  be  heard  before  the  court  or 
a  judge  at  chambers.^  So  in  case  of  a  party  arrested  as  a 
fugitive  from  justice.**  But  they  have  no  power  to  control 
the  executive  discretion  in  such  cases.  Yet  that  discretion  may 
be  inquired  into  in  every  case  involving  the  liberty  of  the  citi- 
zen.** Its  allowance  in  term-time  by  the  Supreme  Court  of 
California  is  in  the  discretion  of  the  court.*^  The  Supreme 
Court  may  exercise  its  appellate  jiirisdiction  by  means  of  this 
writ.^  But  by  the  amendment  to  the  Constitution,  it  has 
original  jurisdiction  in  the  issuance  of  the  writ.*^ 

S  5398.  Jurisdiction,  cosflict  of.  Where  a  person  is  properly 
in  custody  under  state  authority,  the  United  States  Circuit  Court 
has  no  authority  to  take  the  accused  by  habeas  corpus  from 
such  authority;*®  nor  has  a  state  court  authority  to  remove  a 
defendant  from  the  custody  of  a  court  of  the  United  States.** 

w  United  States  v.  Johns,  4  DaU.  412;  and  see  Ex  parte  Stemes» 
82  Gal.  245;  Ex  parte  Walpole,  85  id.  362;  Ex  parte  Becker,  86  id.  402; 
Ex  parte  Palmer,  Id.  631. 

40  Ex  parte  McCuUough,  35  Oal.  97. 

«  See  Oal.  Penal  Code,  §  1475. 

42  See  Id.,  fi  1483,  and  Cal.  Code  Civ.  Pro.,  §§  48,  76,  166. 

48  In  the  Matter  of  Manchester.  5  Cal.  237. 

44  Id. 

^Ex  parte  Ellis,  11  Cal.  222. 

46  People  V.  Turner,  1  Cal.  143;  r^2  Am.  Deo.  21K'). 

47  Tyler  v.  Houghton,  25  Cal.  20.  As  to  tho  jiiiisdiotion  of  state 
courts  la  the  issuance  of  this  writ,  consult  "  .rurisdiction,"  ante, 
U  27-50. 

48  United  States  v.  Rector,  5  McLean.  174;  see,  also.  Ableraan  v. 
Booth,  21  How.  (U.  S.)  506;  Ex  parte  Dorr.  3  id.  103;  Ex  parte  Skiles, 
50  Fed.  Rep.  524;  Ex  parte  Ulrich,  43  id.  661. 

40  United  States  v.  Rector,  5  McLean,  174;  Tarble*s  Case,  13  WaU. 
397;  Ableman  v.  Booth,  21  How.  506;  see,  also^  Oal.  Penal  Code, 
§  1486;  Ex  parte  Le  Bur,  49  Oal.  159. 


791  HAB£AiS  co&PUi).  §§  5399^  6400 

So  in  extradition  caBes  where  a  warrant  has  been  issued  by  the 
secretary  of  Btate,  and  is  in  the  hands  of  the  United  States 
marshal;^  so  also  in  cases  of  enlistment.^^  It  can  not  inquire 
into  the  validity  of  an  enlistment  in  the  case  of  desertion;**  or 
where  the  prisoner  is  awaiting  a  trial  before  a  court-martial.*^^ 

§  5399.  PractiM.  The  proceedings  on  a  writ  of  habeas  corpus 
in  the  federal  courts  are  governed  by  the  common  law  of  Eng- 
land as  it  stood  at  the  adoption  of  the  Constitution,  subject  to 
such  alterations  as  Congress  shall  see  fit  to  prescribe,  and  not 
by  the  state  statutes.*^  So  in  cases  of  aliens.*  A  petitioner  for 
a  writ  of  habeas  corpus  is  not  entitled  to  a  jury  to  try  issues  of 
fact.*^  Upon  a  return  of  habeas  corpus  in  a  case  of  arrest  upon 
suspicion  and  without  a  warrant,  proof  must  be  given  to  show 
the  suspicion  to  be  well  founded.*^^ 

S  5400.  Bearrest.  No  person  who  has  been  discharged  by 
order  of  the  court  or  judge  upon  habeas  corpus  can  be  again  im- 
prisoned, restrained,  or  kept  in  custody  for  the  same  cause,  ex- 
cept in  the  following  cases:  1.  If  he  has  been  discharged  from 
custody  on  a  criminal  charge,  and  is  afterwards  committed  for 
the  same  offense  by  legal  order  or  process;  2.  If,  after  a  dis- 
charge for  defect  of  proof,  or  for  any  defect  of  the  process, 
waiTant,  or  commitment  in  a  criminal  case,  the  prisoner  is  again 

80  In  the  Matter  of  Veremaltre,  9  N.  Y.  Leg.  Obs.  137;  6  Op- 
Atry-Gen.  103.  713.  See,  as  to  the  power  of  United  States  courts 
In  such  cases.  Ex  parte  Smith,  3  McLean,  121;  In  re  Kaine,  10  N.  Y. 
Lejj.  Obs.  257;  S.  C,  14  Hew.  (U.  S.)  103;  Robb  v.  ConnoUy.  11  U.  S. 
624,  ovemiUng  Ex  parte  Robb,  1  West  Coast  Rep.  439. 

Bi  Matter  of  O'Connor.  48  Barb.  258;  S.  C,  3  Abb.  Pr.  (N.  S.)  137; 
Reilly*8  Case,  2  id.  334;  People  v.  Gaul,  44  Barb.  98;  Matter  of  Mar- 
tin, 45  id.  142.  As  to  issuance  of  writ  in  eases  of  enlisted  soldiers, 
and  of  the  authority  of  state  courts  in  the  Issuance  of  the  writ  of 
habeas  corpus  in  such  ca^es,  cH)nsult  Matter  of  Barrett.  42  Barb.  479» 
Matter  of  Graham.  8  Jones  L.  416;  Matter  of  Bryan,  1  Wins.  (N.  C.) 
No.  1;  Matter  of  Rosenan,  id.  443.  Issuance  of  writ  in  favor  of 
Chinese  persona.  See  In  re  Chin  Yuen  Sing,  65  Fed.  Rep.  572;  United 
States  V.  Chung  Shee,  71  id.  277;  affirmed,  76  id.  961. 

52  See  above  ca^es;  and  see  Ex  parte  Anderson,  16  Iowa,  595. 

M  Matter  of  Beswick,  25  How.  Pr.  159. 

»*  Ex  parte  Watkins,  3  Pet  193;  Ex  parte  Kalne,  3  Blatehf.  1. 

M  Matter  of  Barry,  7  Law  Rep.  374. 

M  Baker  v.  Gordon,  23  Ind.  204. 

M  2  Inst  62;  In  re  Henry,  29  How.  Pr.  183. 
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arrested^  on  sufficient  proof,  and  committed  by  legal  process  for 
the  same  offense.^ 

f  5401.  BeftuMl  to  grant,  «te.  If  any  judge,  after  a  proper 
application  is  made,  refuses  to  grant  an  order  for  a  writ  of 
habeas  corpus,  or  if  the  officer  or  person  to  whom  such  writ  may 
be  directed  refuses  obedience  to  the  command  thereof,  he  shall 
forfeit  and  pay  to  the  person  aggrieyed  a  sum  not  exceeding  five 
thousand  dollars,  to  be  recovered  by  action  in  any  court  of  com- 
petent jurisdiction.^ 

{  5408.  Bemanded.  The  court  or  judge,  if  the  time  during 
which  such  party  may  be  legally  detained  in  custody  has  not 
i  expired,  must  remand  such  party,  if  it  appears  that  he  is  de- 
tained in  custody:  1.  By  virtue  of  process  issued  by  any  court  or 
judge  of  the  United  States,  in  a  case  where  such  court  or  judge 
has  exclusive  jurisdiction;  or  2.  By  virtue  of  the  final  judgment 
or  decree  of  any  competent  court  of  criminal  jurisdiction,  or  of 
any  process  issued  upon  such  judgment  or  decree.**  Where  a 
commitment  undei  a  charge  for  murder  was  insufficient,  because 
it  failed  to  state  the  name  of  the  person  alleged  to  have  been 
murdered,  or  that  the  name  of  such  person  was  unknown,  it 
was  held  that  these  defects  did  not  entitle  the  petitioner  to  be 
discharged.** 

S  5408.  B«tum  of  writ.  Upon  a  return  to  a  writ  of  habeas 
corpus,  it  is  proper  for  the  court  to  look  into  the  depositions 
taken  before  the  committing  magistrate,  in  order  to  ascertain 
whether  there  is  probable  cause  to  suppose  that  a  felony  has 
been  committed  by  the  prisoner.®*  A  return  "  that  the  person 
allegeid  to  be  detained  was  not  within  the  control  and  custody 
of  the  party  to  whom  the  writ  was  directed,  and  that  such  per- 

M  Cal.  Penal  Code.  §  1496;  see  In  re  Crow,  60  Wis.  349;  Ex  parte 
JJlz,  64  Mo.  205;  United  States  v.  Chung  Shee,  76  Fed.  Rep.  951. 

ro  Cal.  Penal  Code,  S  1505. 

eo  Id.,  I  1486. 

«^  Ex  parte  Bull,  42  Cal.  199;  see,  also,  People  v.  Smith,  1  id.  9; 
Ex  parte  Bird.  19  id.  131;  Ex  parte  Gibson,  31  id.  623;  91  Am.  Dec. 
646;  Ex  parte  Ring,  28  Cal.  247;  Ex  parte  Murray,  43  Jd.  455;  see,  also. 
Cal.  Peral  Code,  §§  1492-1494.  Informality  In  the  commitment  will 
not  justify  a  discharge  on  habeas  corpus  when  It  Is  in  the  power  of 
the  petitioner  for  the  writ  to  produce  the  record,  and  he  fails  to  do 
80.    Fleming  v.  Bills.  3  Greg.  286. 

«  People  V.  Smith,  1  Cal.  9. 
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Bon  wafi  beyond  the  jurisdiction  of  the  courts  was  held  eyafiLye 
and  insufficient  where  such  person  had  been  removed  in  antici- 
pation of  the  issuance  of  the  writ.^  Attachment  for  not  re- 
turning is  not  issued  until  three  days  after  service  of  the  writ.®* 
In  Ne^ada>  the  warden  of  the  state  prison  may  show  that  he 
holds  the  prisoner  not  only  by  the  virtue  of  a  commitment,  but 
also  under  sentence  of  the  court.* 

fi  6404.  Warrant  Where  it  appears  that  any  one  is  illegally 
held  in  custody,  and  that  there  is  reason  to  believe  that  such 
person  will  be  carried  out  of  the  jurisdiction  of  the  court  or 
judge  before  whom  the  apphcation  is  made,  or  will  suffer  some 
irreparable  injury  before  compliance  with  the  writ  of  habeas 
corpus  directed  to  the  sheriff,  coroner,  or  constable  of  the  county, 
can  be  enforced,  a  warrant  may  be  issued  reciting  the  facts,  and 
commanding  him  to  take  the  person  thus  held  in  custody,  con- 
finement, or  restraint,  and  forthwith  bring  him  before  such  court 
or  judge,  to  be  dealt  with  according  to  law.** 

I  5405.  Writ  —  form  of.  The  writ  must  be  issued  by  the 
clerk,  and  bear  the  seal  of  the  court.*'  It  must  be  returned 
before  the  judge  (when  issued  by  a  judge)  at  the  county  seat, 
and  there  be  heard  and  determined.*®  It  may  be  issued  and 
served  on  any  day,  at  any  time.**^ 

ff  5406.  Who  may  issue  writ.  The  courts  of  the  United 
States  ore  empowered  to  issue  the  writ  of  habeas  corpus!^^  Either 
of  the  justices  of  the  Supreme  Court  of  the  United  States,  as 
well  as  a  judge  of  any  United  States  District  or  Circuit  Court, 
may  issue  the  writ.''*     In  cases  removed  from  state  courts  against 

•sT-nlted  States  v.  Davis,  5  Cranch  C.  C.  622. 

«4  United  Statee  v.  Boilraan.  1  Cranch  C.  C.  373. 

^  Ex  parte  Salge.  1  Nev.  449.  It  is  an  unanswerable  return  to  a 
writ  of  habeas  corpus  that  the  court  had  jurisdiction  In  which  the 
action  was  pending,  and  out  of  which  the  writ  of  arrest  waa  issned. 
and  was  competent  to  correct  any  error  or  abuse  of  its  powers,  or 
to  set  It  aside  if  erroneously  issued.  Barton  v.  Saunders.  16  Oreg. 
51;  8  Am.  St.  Rep.  261.  See,  as  to  sufficiency  of  return,  Richards  v. 
Collins,  45  N.  J.  Bq.  283;  14  Am.  St.  Rep.  726;  In  re  Klein,  39  N.  Y. 
St.  Rep.  873. 

ee  Cal.  Penal  Code.  I  1497. 

67  Id.,  §  1503. 

68  Id.,  ft  1504. 
<»Id.,  S  1502. 

TOU.  8.  R.  S.,  §  761. 
nid.,  I  752. 
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a  person  denied  civil  rights,  and  such  person  is  in  actual  custody 
under  process  issued  by  the  state  court,  a  writ  of  habeas  corpus 
cum  causa  must  be  issued  by  the  clerk  and  delivered  to  the 
marshal.^ 

§  5407.  Writ  of  habeas  oorpus. 

Form  No.  1^$, 

[Title.] 
[Venue.] 

The  people  of  the  state  of  California^  to  A.  B.,  greeting: 

We  command  you,  that  you  have  the  body  of  C.  D.,  by  you 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time 
and  cause  of  such  imprisonment  and  detention,  by  whatsoever 
name  said  C.  D.  shall  be  called  or  charged,  before  G.  H.,  judge 
of  the  Superior  Court  of  the  state  of  California,  in  and  for  the 

county  of ,  at  the  courtroom  of  the  said  court,  in 

and  for  the  city  and  county  of  SaJi  Francisco,  on  the 

day  of ,  18 . . ,  at o'clock  in  the 

noon  of  that  day,  to  do  and  receive  what  shall  then  and  th^ie  be 
considered  concerning  the  said  C.  D.  And  have  you  then  and 
there  this  writ. 

Witness,  Hon ,  judge  of  the  said  court,  at  the 

courtroom  thereof,  in  the  city  and  county  of  San  Francisco. 

tliis day  of ,  18 . . 

Attest,  my  hand  and  the  seal  of  the  said  court,  the  day  and 
vear  last  above  written. 

K.  L.,  Clerk. 
By  0.  P.,  Deputy  Clerk. 

73  Id.,  S  642.  In  cases  against  revenue  officers,  and  officers  acting 
under  registration  laws,  see  Id.,  fi  643.  For  proceedings  generally 
In  habeas  corpps  oases  in  the  United  States  courts,  see  Id.,  SS  751  to 
766.  That  territorial  oourt.«j  may  grant.  See  Id..  §  1912.  For  various 
questions  relating  to  this  writ,  consult  Ex  parte  Smith,  3  McLean. 
121:  Matter  of  Keeler,  Hempst.  300;  Ex  parte  Des  Rochers,  1  McAll 
68;  United  States  v.  Hamilton.  .3  DaU.  17;  Ex  parte  Burford.  3  Oranch. 
448:  Ex  parte  Bollman.  4  id.  75;  Ex  parte  Watkins.  7  Pet.  568;  Ex  parti 
Kearney,  7  Wheat.  38;  Ex  parte  MHbum.  9  Pet.  704;  Matter  of 
Metzger,  5  How.  (U.  S.)  176:  /:r  parte  Hung  Hang,  108  U.  S.  552: 
Ex  parte  Clarice.  100  Id.  399;  Wales  v.  Whitney.  114  id.  564;  Benson 
T.  McMahon,  127  id.  457;  Ex  parte  Cuddy,  131  id.  280.  As  to  power 
of  Circuit  Courts,  see  Ex  parte  Milligan,  4  Wall.  3;  Ex  parte  Smith. 
3  McLean,  121.  Of  justice  in  vacation.  See  Matter  of  Kaine,  14 
How.  (U.  S.)  103;  Ex  parte  Barnes,  Sprague,  133. 
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§  5408.  Iflsuance  of  writ  The  writ  should  not  iflsue  to  run 
out  of  the  county,  unless  for  good  cause  shown^  as  the  absence^ 
refusal,  or  disability  of  the  judge  to  act,  or  other  reason,  showing 
that  the  object  and  reason  of  the  law  requires  its  issuance.'^^  In 
such  case,  resort  may  be  had  to  oflScers  out  of  the  county  J* 
Though  the  writ  is  a  writ  of  right,  it  is  not  granted,  of  course, 
but  upon  probable  cause  shown.*^*^  The  act  of  issuing  the  writ  is 
purely  ministerial,  and  in  no  sense  judicial^*  A  writ  will  not 
be  granted  if  <at  appears  from  the  application,  prima  facie,  that 
there  is  not  suflBcient  ground  for  the  discharge  of  the  party 
imprisoned." 

73  Ex  parte  Ellis,  11  Cal.  222. 

74  Id. 

78  United  States  v.  Lawrence,  4  Cranch  O.  OL  518;  Matter  of 
Keeler.  Hempst.  307;  Ex  parte  Vallandlgham.  Trial  of  Vallandlg- 
ham,  259;  Ex  parte  Davis.  4  Law  Rep.  (N.  S.)  301;  and  8eei5897» 
ante;  Ex  parte  Murray,  66  Fed.  Rep.  297;  Ex  parte  Terry,  128  U.  S. 
301.  As  to  when  Issuance  will  be  refused,  see  Ex  parte  Kalne,  3 
Pet.  193;  Sim's  Case.  7  Cuaji.  285;  Hurd  on  Habeas  Corpus,  223; 
Ex  parte  VaUandigham,  Trial  of  Vallandigham.  259.  That  the  allow 
anee  or  refusal  is  matter  of  law  and  not  of  discretion.  See  Ex  park 
Mllligan,  4  Wall.  3. 

7«  People  V.  Nash.  5  Park.  Cr.  473;  Nash  v.  People*  36  N.  T.  607; 
Matter  of  Nash,  16  Abb.  Pr.  281;  but  to  the  contrary  is  People  ex  rel 
Ryan  t.  Russell,  1  Abb.  Pr.  (N.  S.)  230. 

77  7n  re  Orozier,  16  Wis.  423:  and  see  {  5395,  ante. 


CHAPTER  III. 

MAl^DAMUS. 

I  6400.  In  g«iieraL  The  writ  of  mandamus  may  be  de- 
nominated the  writ  of  mandate.*  It  may  be  issued  by  any  court 
except  a  Justice's  or  Police  Court,  to  an  inferior  tribunal,  corpo- 
ration, board,  or  person,  to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins  a^  a  duty  resulting  from  an 
office,  trust,  or  station;  or  to  compel  the  admission  of  a  party  ta 
the  use  and  enjoyment  of  a  right  or  oflSce  to  which  he  is  enti- 
tled, and  from  which  he  is  unlawfully  precluded  by  such  inferior 
tribunal,  corporation,  board,  or  person.^  It  is  now  regarded^ 
not  as  a  prerogative  writ,  but  in  the  nature  of  an  action  by  the 
person  in  whose  favor  the  writ  is  granted,  for  the  enforcement 
of  a  right  in  cases  where  the  law  affords  him  no  other  adequate 
means  of  redress.^  It  is  used  merely  to  compel  action,  and 
coerce  the  performance  of  a  pre-existing  duty,  where  it  was*  the 
plain  duty  of  the  respondent  to  act  without  its  agency.*  Where 
the  legal  right  is  doubtful,  or  where  the  performance  of  the  duty 
rests  in  discretion,  a  writ  of  mandamus  can  not  rightfully  issue.*^ 
The  writ  is  frequently  granted  where  it  can  only  determine  one 

1  Cal.  Code  Civ.  Pro.,  §  1084. 

2  Id.,  §  1085.  A  writ  of  mandate  issues  only  to  compel  the  per- 
formance of  an  act  which  the  law  specially  enjoins  as  a  duty  resultr 
ing  from  an  office,  trust,  or  station.  Peck  v.  Supervisors,  90  Cal. 
384;  Priet  v.  Rels.  9.3  Id.  85.  And  does  not  lie  to  command  a  person 
to  perform  an  act  beyond  that  enjoined  by  law  upon  him  as  a  duty 
pertaining  to  his  office  or  position.  Davis  v.  Porter.  66  Cal.  658;  see 
also,  Brlpht  v.  Farmers',  etc.,  Co.,  3  Col.  App.  170. 

SArbury  v.  Beavers,  6  Tex.  457.  The  writ  lies  to  a  f^reat  extent 
within  the  sound  discretion  of  the  court  where  the  application  is 
made.  Wiedwald  v.  Dodson,  95  Cal.  4.50:  Ball  v.  Lappius.  3  Oreg. 
55;  Territory  v.  Potts,  3  Mont.  364;  People  v.  Board  of  Canvassers, 
129  N.  Y.  360;  Tennant  v.  Crocker.  85  Mich.  328;  Territory  v.  Wal- 
lace, 1  N.  Dak.  85. 

4  People  T.  Gilmer,  5  Glim.  242;  People  v.  Hatch,  33  111.  140. 

f>  State  V.  Supervisors.  2  Chand.  250.  But  it  will  issue  to  compel 
the  exercise  of  discretion.  .Tacobs  v.  Board  of  Supervisors,  100  CaL 
121;  People  v.  District  Court.  14  Col.  396. 
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step  in  the  progress  of  inquiry,  and  when  it  can  not  finally  settle 
or  determine  the  controversy,  as  where  canvassers  of  votes  may 
be  compelled  to  canvass  the  votes  cast  at  an  election,  and  return 
the  result,  though  it  may  be  necessary  to  resort  to  other  proceed- 
ings to  determine  the  ultimate  questions  of  right,  and  to  procure 
admission  to  the  office.^  There  must  be  an  actual  default  or 
omission  of  duty  before  the  writ  can  be  granted,  and  this  must 
be  made  to  appear  by  the  relator.  An  omission  of  duty  can  not 
be  anticipated.  Threats,  or  predetermination  not  to  discharge 
the  duty,  are  not  sufficient,  if  the  time  for  performing  the  duty 
has  not  expired.'^  A  demand  and  refusal  are  not  necessary,  how- 
ever, where  the  duties  are  of  a  public  nature,  and  affect  the 
public  at  large,  but  where  an  individual  claims  the  immediate 
and  personal  benefit  of  the  act  or  duty,  a  demand  and  refusal 
are  held  necessary.^ 

The  writ  must  be  issped  in  all  cases  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course  of  law.®  By 
the  "  ordinary  course  of  law  "  is  not  meant  a  common-law  remedy 
only,  but  it  includes  all  special  or  particular  remedies  provided 
by  statute.*®  So  where  another  adequate  remedy  has  been  lost 
by  neglect,  or  delay,  the  writ  will  not  be  granted.**  Though 
other  remedies  exist,  if  they  are  inadequate  to  afford  the  par- 
ticular relief  to  which  the  party  is  entitled,  the  writ  will  issue.*^ 
In  one  case  the  writ  was  sought  to  compel  the  sheriff  to  execute 
a  writ  of  possession.  The  court  said:  "It  is  true,  the  relator 
might  sue  defendant  on  his  bond  for  the  damages  resulting  from 
the  nonperformance  of  his  duty,  but  the  possession  of  the  prop- 
erty which  has  been  adjudged  to  him  can  only  be  obtained  by 
the  present  process,  and  is  the  only  adequate  remedy."*^     So 

«  State  V.  County  Judge  of  Marshall,  7  Iowa,  186. 

7  GommiBsioners,  etc.  v.  County  Commissioners,  20  Md.  449;  State 
V.  Carney,  3  Kan.  88. 

8  OrovlUe  &  V.  R.  R.  Co.  v.  Supervisors  of  Plumas  Co.,  37  Cal.  354. 
•  Cal.  Code  Civ.  Pro.,  §  1086. 

10  State  V.  Supervisors,  etc.,  29  Wis.  79. 

11  Id.  The  existence  or  nonexistence  of  an  adequate  remedy  at 
law,  under  the  ordinary  forms  of  legal  procedure,  is  the  test  whether 
or  not  the  writ  shaU  issue.  Durham  v.  Mining  Co..  9  Oreg.  41; 
Slemmons  v.  Thompson,  23  id.  225;  Wood  v.  Strother,  76  Cal.  545; 
9  Am.  St  Rep.  249;  Tobey  v.  Hakes,  54  Conn.  274;  1  Am.  St  Rep. 
114;  Collet  v.  Allison,  1  Okl.  42. 

12  See  Fremont  v.  Crippen,  10  Cal.  215. 

18  Id.;  see.  also,  Babcock  v.  Goodrich,  47  Cal.  48& 
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it  iB  said  the  existence  of  equitable  remedies  does  not  affect  the 
jurisdictioii  of  courts  of  law  to  grant  the  writ  of  mandamus^ 
although  their  existence  may  control  their  discretion  in  the 
matter.^^  It  is  well  settled  that  the  exercise  of  discretion  caa 
not  be  controlled  or  directed  by  mandamus.  A  judicial  officer 
may  be  compelled  to  act,  but  the  judgment  or  decision  which  he 
shall  reach  can  not  be  controlled.  It  is  only  where  the  act  to 
bo  done,  or  the  duty  to  be  performed,  is  of  a  peremptory  char- 
acter, as  distinguished  from  those  which  are  discretionary,  that 
this  remedy  will  be  granted.  It  issues  to  the  judges  of  inferior 
courts  wherever  justice  has  been  improperly  delayed.***  It  may 
compel  action,  but  can  not  be  used  to  correct  the  errors  of  an 
inferior  court;*®  nor  to  restrain  the  performance  of  duties.*'^ 

I  6410.  Coimty  ofacers.  Where  the  commissioners  of  a  county 
have  authority  by  statute  to  issue  bonds,  and  are  required  to 
levy  a  tax  to  pay  the  interest  coupons  as  they  become  due,  and 
having  issued  such  bonds,  they  neglect  or  refuse  to  assess  the  tax 
or  pay  the  interest^  a  writ  of  mandamus  is  the  proper  legal 
remedy;*®  or  to  compel  county  commissioners  to  impanel  a  new 
jury  to  determine  the  location  of  a  highway  in  a  statutory  case;** 
or  to  compel  county  board  of  supervisors  to  subscribe  to  capital 
stock  of  a  corporation  where  they  are  directed  so  to  do  by  the 
statute;*^  but  not  to  compel  county  commissioners  to  remove  the 
county  seat.^  It  will  be  granted  to  compel  an  assessor  to  assess 
for  taxation  property  liable  to  be  taxed,  and  which  he  neglects  or 

14  See  People  v.  Mayor,  10  Wend.  396.  The  existence  of  an  equi- 
table remedy  does  not  deprive  a  party  of  the  legal  remedy  of 
tnandamus.    Eby  v.  Board  of  Trustees,  87  Cal.  166. 

i»  Ex  parte  Crane,  5  Pet  190. 

Instate  ex  rel.  Treadway  v.  Wright,  4  Nev.  119.  It  is  not  ttie 
office  of  the  writ  to  review  judicial  errors,  and  it  will  not  He  to 
control  the  Judgment  of  an  officer  or  tribunal  having  discretionary 
or  Judicial  functions.  Jacobs  v.  Board  of  Supervisors,  100  Cal.  121; 
People  V.  Superior  Court,  114  Id.  466:  People  v.  Graham,  16  Col.  347; 
Greenwood,  etc..  Land  Co.  v.  Boutt,  17  id.  156. 

"Terry  v.  Stauffer,  17  La.  Ann.  306. 

18  Knox  V.  AspinwaJl,  24  How.  (U.  S.)  376;  Robin«on  v.  Super- 
visors, 43  Gal.  353;  see,  also,  People  v.  Supervisors,  60  id.  50B; 
Rose  V.  County  Commissioners,  50  Me.  243. 

i»  Mendon  v.  Worcester,  10  Pick.  236. 

ao  Napa  Valley  R.  R.  Co.  v.  Napa  County,  30  Cal.  435. 

21  Condit  V.  Board  of  Commissioners,  25  Ind.  422. 
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refuBee  to  aesefis;^  or  to  compel  assessors  to.  correct  an  erroneous 
assessment;^  or  to  compel  a  tax  collector  to  execute  and  deliver 
to  a  person,  paying  his  taxes  in  the  coin  therein  designated,  a 
receipt  for  the  same;^  on  behalf  of  one  illegally  assessed.^  A 
tnandamus  will  not  lie  against  a  county  treasurer  to  compel  him 
to  pay  interest  due  on  county  bonds.**  But  it  will  lie  to  compel 
a  county  auditor  to  pay  a  county  debt.^ 

I  5411.  Ctovemor  of  state.  Mandamus  will  issue  to  the  gov- 
ernor in  certain  cases.^  A  writ  of  mandate  will  be  issued  to 
compel  the  governor  to  sign  a  patent,  unless  the  law  has  vested 
him  with  discretionary  power  in  that  respect;*  so  as  to  land 
embraced  in  a  sixteenth  and  thirty-sixth  sections,  not  surveyed 
by  the  United  States.*®  WTien  a  ministerial  duty  affecting  a 
private  right  ia  specially  devolved  on  the  governor  by  law,  which 
Legislature  might  have  devolved  on  any  other  state  officer,  he 
may  be  compelled  to  perform  the  same  by  a  writ  of  mandate.** 

23  People  V.  Shearer,  30  Gal.  645;  Gorgas  v.  Blackburn,  14  Ohio, 
252;  but  see  TiUson  v.  Commissioners,  etc..  19  Id.  415;  Hyatt  v. 
Allen,  54  Id.  353. 

38  People  V.  Olmstead,  45  Barb.  644. 

24  Perry  v.  Washburn,  20  Cal.  318. 

2ft  Pec^le  V.  Barton,  44  Barb.  148.  As  against  commissioners  of 
Jurors,  see  People  v.  Taylor.  45  Barb.  129. 

M  People  V.  Fogg,  11  Cal.  .351;  and  see  Bates  v.  Gerber,  82  Id.  550; 
compare  Meyer  v.  Porter.  65  id.  67. 

27  State  V.  Auditor  of  Hamilton,  19  Ohlo^  116;  but  see  Burnett  v. 
Auditor  of  Portage,  12  id.  54.  So  It  will  lie  to  compel  the  county 
auditor  to  give  notice  of  the  election  of  superior  judges.  State  v. 
Twichell,  4  Wash.  St.  715.  It  will  He  against  a  sheriif  who  refuses, 
upon  a  proper  application,  to  remit  a  tax  Illegally  assessed.  Smith 
V.  King,  14  Oreg.  10.  Or  to  compel  a  sheriff  to  execute  a  writ 
of  execution  issued  under  a  judgment  rendered  In  a  Justlce*8  Court. 
Railroad  Co.  v.  Gardner,  79  Cal.  213;  and  see  Habersham  v.  Sears, 
11  Oreg.  431;  50  Am.  St.  Rep.  481.  Or  to  compel  him  to  restore  poe- 
session  of  premises,  ordered  by  the  Supreme  Court  upon  appeal  to  be 
delivered  to  a  defendant  who  has  been  wrongfully  dispossessed 
by  the  agency  of  the  Superior  Court  Quan  Wo  Chung  v.  Lan- 
melster,  83  Cal.  384.  So  mandamus  lies  to  compel  the  clerk  of  the 
Superior  Court  to  transmit  a  transcript  on  appeal  which  he  with- 
holds  upon  the  ground  that  the  appeal  bond  is  defective.  State 
V.  Armstrong,  5  Wash.  St.  123. 

28  McCauley  v.  Brooks,  16  Cal.  11. 
29Middleton  v.  Low,  30  Cal.  596. 
•Old. 

81  Id.;  see,  also.  Land  Co.  v.  Routt  17  Col.  156;  31  Am.  St  Rep. 
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A  mandamus  lies  to  compel  the  governor  of  Maiylaud  to  isaue  a 
commifision  to  which  the  petitioner  i&  entitled  under  the  state 
Constitution,  that  being  a  ministerial  act.'*  The  Supreme  Court 
has  no  authority  to  issue  a  mandamus  to  compel  a  governor  of  a 
state  to  return  to  another  state  a  fugitive  from  justice.® 

I  5412.  GoTemmeat.  If  all  pre-emption  laws  should  be  re- 
pealed and  never  re-enacted,  a  party  who  has  merely  entered 
as  a  pre-emptioner,  without  payment,  would  have  no  right 
which  he  could  enforce  against  the  government.  He  would  have 
no  action  for  damages  and  could  not  compel  the  issuing  of  a 
patent  by  mandamus,^ 

i  5413.  Jurisdiction.  The  power  to  issue  the  writ  of  man- 
damus is  generally  confided  to  the  highest  court  of  original  juris- 
diction.^ It  can  not  be  issued  by  a  court  having  only  appellate 
powers.*®  A  Superior  Court  will  never  prescribe  how  the  dis- 
cretion of  an  inferior  tribunal  shall  be  exercised;  but  will  in 
proper  cases  require  an  inferior  court  to  decide;*'^  or  it  may  re- 
quire an  inferior  court  to  proceed  to  judgment.*  In  the  exer- 
cise of  its  ordinary  appellate  jurisdiction,  the  Supreme  Court 
can  taJce  cognizance  of  no  case  until  a  final  judgment  or  decree 
shall  have  been  made  in  the  inferior  court.**^  The  Supreme 
Court  of  California  has  original  jurisdiction  in  cases  of  man- 
damus under  the  Constitution  as  amended  in  1879.^    The  Su- 

284,  Martin  v.  Ingham.  38  Kan.  041;  comi>are  Hovey  v.  State,  127 
Ind.  588;  22  Am.  St.  Rep.  663. 

32  Magruder  v.  Swann,  25  Md.  175;  see  Magruder  ▼.  Tuck,  id.  217. 

38  Kentucky  v.  Dennison,  24  How.   (U.   S.)  66. 

s^Huttoo  T.  Frisbie,  37  Gal.  475;  see  8  Opinions  of  Att-Gen.  71; 
10  Id.  57;  11  id.  491;  see,  also,  Bower  v.  Hlgbee.  9  Mo.  257. 

35  Kendall  y.  United  States,  12  Pet  524;  affirming  United  States 
T.  Kendall,  5  Granch  O.  G.  163.  See,  also,  as  to  the  power  to  Issue 
the  writ,  State  v.  Canvassers,  13  Mont  23;  State  v.  Smith,  6  Wash. 
St  496;  People  y.  Gommlssloners,  12  Ool.  89;  State  v.  Nelson  Gounty, 
1  N.  Dak.  88. 

86  Howell  V.  Orutehfield,  Hempst.  99.  For  the  extent  of  the  power 
of  the  Circuit  Court  to  Issue  writs  of  mandamus,  see  Mclntlre  y. 
Wood,  7  Oranch,  504;  Ex  parte  Hennen,  13  Pet.  225:  Knox  Gbunty 
y.  Aspinwall,  24  How.  (U.  S.)  376;  Smith  y.  Jackson,  1  Paine,  463. 

37  Life  and  Fire  Ins.  Co.  of  N.  Y.  y.  WUson,  8  Pet  291. 

88  Life  and  Fire  Ins.  Go.  of  N.  Y.  y.  Adams,  9  Pet.  573. 

89  Id. 

40  Tyler  y.  Houghton,  25  Gal.  26;  People  y.  Weston,  28  Id.  689, 
and  authorities  there  cited. 
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preme  Court  of  California  has  no  jurisdiction  by  its  writ  of 
mandate^  when  directed  to  a  person  who  acts  in  his  judicial  or 
deliberative  capacity,  except  to  compel  a  performance  of  his 
official  duty  by  acting  and  deciding  in  the  premises  to  the  best 
of  his  judgment.**  The  Constitution  of  California  as  amended 
confers  upon  the  superior  courts  original  jurisdiction  to  issue 
writs  of  mandamus,  certiorari,  prohibition,  and  habeas  corpus,*^ 
regardless  of  the  amount  involved.*®  County  Courts  have  not 
jurisdiction  to  issue  mandamus,  nor  can  it  be  conferred  on  them 
by  statute,  as  it  is  not  a  "  special  case  "  within  the  meaning  of 
that  term  in  the  Constitution,  and  such  statute  is,  therefore,  un- 
constitutional.** A  state  court  has  no  jurisdiction  to  issue  a  man- 
damns  to  an  officer  commissioned  by  the  United  States.  His 
conduct  can  only  be  controlled  by  the  power  that  created  the 
office.** 

S  5414.  Ministerial  oflicM.  Mandamus  may  be  resorted  to  to 
compel  an  officer  to  do  an  act'which  is  sought  to  be  enforced, 
in  all  cases  where  the  officer  has  no  discretion,  and  where  he 
is  under  obligation  to  do  the  specific  act.**  A  mandamus  will 
not  lie  to  compel  a  sheriff  to  make  a  deed  of  land  to  a  purchaser . 
at  execution  sale,  who  refuses  to  pay  the  purchase  money,  on  the 
ground  that  he  is  entitled  to  it  as  oldest  judgment  and  execution 
creditor;  especially  when  there  is  an  unsettled  contest  as  to  the 
priority  of  his  lien.*^  The  Supreme  Court  will  not  issue  a  man- 
damus to  the  clerks  of  the  superior  courts  in  the  first  instance.*® 
A  mandamus  will  not  lie  against  the  clerk  of  the  Superior  Court, 
to  compel  him  to  issue  execution  on  a  money  judgment  rendered 

41  FraDclsco  v.  Manhattan  Ins.  Oo.,  36  Oal.  283. 

42PMTy  V.  Ames.  26  Cal.  381;  affirmed  in  Oourtwrlght  v.  B.  R.  & 
A.  W.  &  M.  Co..  .'^0  id.  583. 

*^  Cariapa  v.  Dry  den,  .^.0  Cal.  244.  Tho  Superior  Court  may  Issue 
a  writ  of  mandamus  to  run  out  of  the  county,  or  to  be  executed  out 
of  the  county  in  which  the  court  is  held,  there  being  nothing  in 
the  state  Constitution  restricting  the  Jurisdiction  of  the  court  to 
the  county  in  which  it  is  held.  Kin^s  County  v.  Johnson,  104  Oal. 
108. 

^  People  V.  Supervisors  of  Kern  Co.,  45  Col.  679;  Wilcox  v.  Oak- 
land, 49  id.  31. 

45  McOlung  T.  Silliman,  6  Wheat  598. 

4«  People  ex  rel  McDougall  v.  Bell,  4  Oal.  177;  Fla^ley  v.  Hubbard, 
22  id.  36:  State  v.  Rotwitt,  15  Mont  29. 

4T  Williams  v.  Smith,  6  Oal.  91. 

48  Cowell  V.  Buckelew,  14  Cal.  640. 
Vol.  Ill  — 101 
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in  the  court  of  which  he  is  clerk.^  Mandamus  will  lie  to  compel 
the  clerk  of  the  common  council  to  make  publication  of  certain 
notices  which  it  is  his  duty  to  publish.^  So  it  will  lie  to  ccnnpel 
a  town  clerk  to  deliver  the  town  rec(ml  to  his  succeesor.^^  If  an 
official  duty  is  to  be  performed  by  an  officer  on  the  happening 
ci  a  certain  event,  he  can  not  capriciously  refuse  to  perform  it 
on  the  plea  that  he  is  not  satisfied  that  it  has  happened.  If  the 
fact  exists,  and  it  is  established  by  proof,  it  is  bis  legal  duty  to 
be  satisfied  and  perform  the  act,  and  mandamiis  will  lie.^ 

I  Ml  6.  ICunielpal  corporationa.  Boards  of  supervisors  and 
bodies  like  them,  without  any  legislative  provision,  by  general 
law  are  subject,  with  certain  exceptions,  to  mandamus  to  enforce 
the  performance  of  the  duties  devolved  upon  them.**  Where  the 
board  of  supervisors  act  ministerially  in  the  issuance  of  bonds 
under  act  of  the  Legislature,  mandamus  lies  if  they  improp* 
erly  refuse.**  So  as  to  the  issue  of  stock."  So  where  Uie  t^oard 
of  supervisors  of  a  county  are  empowered  to  subscribe  for  the 
county  to  the  capital  stock,  and  may  be  compelled  to  subscribe 
by  writ  of  mandate.*^  Where  it  is  their  duty  to  provide  for  the 
payment  of  judgments,  they  must  either  appropriate  for  this 
purpose  money  already  in  the  treasury,  or  they  must  raise  the 
money  by  taxation;"  and  mandamus  may  compel  such  levy.** 
Where,  however,  they  act  in  the  exercise  of  their  discretion, 
there  is  no  authority  to  interfere  with  their  determination  ;*•  but 
when  they  act  under  mistake  of  law,  the  error  may  be  corrected 
by  mandamus,  or  any  other  proper  proceeding.^     Mandamus 

«  Goodwin  V.  Glaaer,  10  Oal.  333. 

00  Washington  v.  Page,  4  Cal.  388;  but  see  People  v.  Board  of 
8upervi8<N-s  of  San  Francisco,  etc.,  27  id.  655. 

M  Taylor  v.  Henry,  2  Pick.  397;  Walter  v.  Beldlng,  24  Vt  658; 
and  see  Warner  v.  Myers,  4  Oreg.  72;  State  v.  Johnson,  30  Fla.  433; 
Territory  v.  Sheerer,  2  Dak.  332;  Driscoll  v.  Jones,  1  S.  Dak.  8. 

03  Stockton  R.  R.  Co.  v.  Stockton,  51  Cal.  328. 

M  HaBtings  V.  Olty  and  County  of  San  Francisco,  18  Cal.  49;  Alden 
V.  Alameda  Co.,  43  id.  270. 

54  c.  N.  R.  R.  Co.  V.  Butte  CO.,  18  Oal.  671. 

w  People  V.  Common  Oouncil  of  New  York,  45  Barb.  473. 

i»Napa  Valley  R.  R.  Oa  v.  Napa  Co.,  30  Oal.  435. 

07  People  ex  rel  Frank  v.  San  Francisco,  21  CaL  668. 

08  Hoffman  v.  City  of  Quincy,  4  Wall.  535;  Supervisors  v.  United 
States,  id.  435;  Ooy  v.  Lyons  City,  17  Iowa,  1;  Robinson  v.  Super- 
visors, 43  Cal.  53. 

00  Thomas  v.  Armstrong,  7  Cal.  287;  Fall  v.  Paine,  23  id.  302! 
eoid. 
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does  not  lie  to  compel  the  supervisors  of  a  county  to 
order  a  special  election  to  fill  vacancies  in  the  office  of  assessor 
and  sheriflf.**  A  mandamus  to  a  board  of  supervisors  to  issue  a 
warrant  for  a  specified  sum  is  irregular;  it  should  direct  them  to 
audit  the  account,  and  issue  warrants  accordingly.^  Mandamus 
is  the  proper  proceeding  to  try  the  question  whether  a  bo€urd  of 
supervisors  have  the  power  to  approve  a  claim  against  a  county;^ 
or  to  compel  a  board  to  audit  and  allow  the  claims  of  county  offi- 
cers, etc.**  But  such  writ  does  not  control  or  prescribe  the 
mode,  or  determine  the  result  of  their  action." 

I  M16.  Nature  of  remedy.  The  object  of  the  writ  is  not  to 
supersede  legal  remedies,  but  to  supply  the  want  of  them.  The 
relator  must,  therefore,  have  a  clear  legal  right  to  the  perform- 
ance of  a  particular  act  or  duty  at  the  hands  of  the  respondent, 
and  it  must  appear  that  the  law  affords  no  other  adequate  remedy 
to  secure  the  enforcement  of  the  right,  and  the  performance  of 
the  duty  it  is  sought  to  coerce.**  The  writ  of  mandamus  is  the 
proper  remedy  to  compel  inferior  tribunals  to  perform  the  duties 
required  of  them  by  law;*^  to  compel  judges  to  hold  their  courts, 

«  People  V.  Supervisors  of  9anta  Barbara  County,  14  Cal.  102;  see 
Magee  v.  Board  of  Supervisors  of  Calaveras  Oa,  10  Id.  376. 

^  Tuolumne  Co.  v.  Stanislaus  Co.,  6  Cal.  440.  As  to  law  concern- 
ing intelligence  offices,  see  Hall  v.  Supervisors  of  San  Francisco, 
20  Cal.  591. 

«8  People  V.  Supervisors,  28  Cal.  429. 

w  People  V.  Supervisors  of  New  York,  32  N.  Y.  473. 

«  People  ex  rel.  Gas  Co.  v.  Supervisors  of  San  Francisco,  11  Cal. 
42;  Price  v.  Sacramento  Co.,  6  id.  254. 

wConro  v.  Port  Heury  Iron  Co.,  12  Barb.  27;  People  v.  (ireen, 
64  N.  Y.  499;  Freon  t.  Carriage  Co..  42  Ohio  St.  30;  Lrithographing 
Co.  V.  Henderson,  18  Col.  259;  BaJley  v.  Lawrence  Co.,  2  S.  Dak. 
533;  People  v.  Thompson,  25  Barb.  73;  Tarver  v.  Commissioners,  etc.. 
17  Ala.  527;  The  King  v.  Nottingham  Old  Water  Works,  6  Ad.  & 
El.  355;  and  see  %  5409,  ante.  Mandamus  is  a  purely  legal,  civil  pro- 
ceeding, and  no  element  of  equity  or  application  of  equitable  law 
is  or  can  be  involved.  Bright  v.  Reservoir  Co.,  3  Col.  App.  170; 
Young  V.  Wells,  97  Ind.  410;  State  v.  WiUiams,  69  Ala.  311.  The 
statutes  of  North  Dakota  have  assimilated  the  proceeding  to  a  dvil 
action.  State  v.  Carey,  2  N.  Dak.  36.  It  Is  considered  to  be  a 
harsh  remedy,  and  to  be  substituted  for  the  ordinary  process  only  in 
extraordinary  cases.  State  v.  Railroad  Co.,  42  La.  Ann.  138;  and 
see  State  v.  Young,  38  id.  923;  Blair  v.  Marye,  80  Va.  485. 

67  Carpenter  v.  Bristol,  21  Pick.  258;  Commonwealth  v.  Hamden, 
21d.414« 
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and  county  officers  to  keep  their  offices  at  a  county  seat.^  A 
writ  of  mandamus  is  not  the  appropriate  remedy  for  orders  made 
in  a  cause  by  a  judge^  in  the  exercise  of  his  authority,  although 
they  may  bear  harshly  upon  the  party;  nor  to  compel  any  person, 
inferior  officer,  court,  or  corporation  to  act  in  any  particular 
manner,  when  such  person,  officer,  court,  or  corporation  is  in- 
vested with  discretionary  power.*  That  discretion  can  not  be 
controlled  by  this  writ,  but  if  it  refuses  to  exercise  its  discretion,  a 
mandamus  wU  lie  to  compel  it  to  do  soJ® 

I  5417.  Quo  warranto.  Mandamus  may  issue  to  restore  a 
person  to  office  from  which  he  has  been  illegally  removed;"  or  to 
compel  the  admittance  of  one  to  an  office  from  which  he  is  un- 
lawfully excluded.^  If  a  county  judge  refuses  to  appoint  com- 
missioners to  appraise  land,  in  a  proceeding  to  condemn  the 
same,  a  writ  of  mandate  will  be  issued  compelling  him  to  do  so.*^ 

I  6418.  Beligious  corporations.  A  mandamus  may  issue  to 
compel  a  religious  corporation  to  admit  a  minister  to  the  pul- 
pit;^* but  not  to  restore  a  minister  to  his  clerical  rights  and 
functions,  where  there  are  no  fees  or  emoluments  attached  to 

6S  Calaveras  County  v.  Brockway,  30  Cal.  325.  Mandamus  to 
judges  or  in  Judicial  proceedings.  See  Scott  v.  Superior  Court,  75 
Cal.  114;  Whaley  v.  King,  02  id.  431:  Donahue  v.  Superior  Court, 
93  id.  262;  Strong  v.  Grant,  99  id.  100;  State  v.  Hunter,  4  Wash. 
St  651;  Brown  v.  Circuit  Judge,  75  Mich.  274;  13  Am.  St.- Rep..  438: 
Mansfield  v.  First  Nat.  Bank,  6  Wash.  St.  603;  Tomkin  v.  Harris.  90 
Oal.  201;  State  v.  Van  Ness,  31  Fla.  594;  Virginia  v.  Rives,  100  U.  S. 
B13. 

«»  People,  etc.  v.  Bell,  4  Cal.  177;  People  ex  rel.  Flagley  v.  Hub- 
bard, 22  id.  34;  People  v.  Weston,  28  id.  640,  and  authorities  there 
cited;  People  v.  Pratt,  Id.  106;  87  Am.  Dec.  110;  Ex  parte  Whitney, 
13  Pet  404;  Gaines  v.  Relf,  15  id.  9;  and  see  §  5409,  ante;  People  v. 
District  Court,  18  Col.  26. 

70  People  V.  Supervisors  of  Westchester.  12  Barb.  446;  Common- 
wealth V.  The  Judges,  etc.,  3  Binn.  273;  Roberts  v.  HolsWorth,  5 
Halst  57;  Jacobs  v.  Board  of  Supervisors.  100  Cal.  121. 

71  Singleton  v.  Commissioners,  2  Bay,  105;  Dew  v.  Judges,  3  Hen. 
&  M.  1;  Street  v.  Gallatin  County  Commissioners.  Breese.  25. 

72  strong.  Petitioner,  20  Pick.  484;  and  see  Krfly  v.  Edwards.  69 
Cal.  460. 

78  i^ke  Merced  Water  Co.  v.  Cowles,  31  Cal.  215;  United  States 
V.  Guthrie,  17  How.  (U.  S.)  284. 

74  RuDkel  V.  Winemiller,  4  Har.  &  M.  459;  People  ex  rel,  Griffen  ▼. 
State,  1  Edm.  505. 
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Ms  office.^"  It  may  isBue  to  compel  the  clerk  or  treasurer  of  a  re- 
ligious society  to  deliver  the  records  to  his  successor^* 

i  5419.  State  oflio«ni.  Mandamus  will  issue  to  compel  the  sec- 
retary of  the  state  of  Louisiana  to  affix  his  official  signatureJ''^ 
But  it  will  not  compel  the  secretary  of  state  to  certify  a  bill  or 
an  enrolled  act  to  be  a  law  which  is  not  among  the  archives  of 
his  office.''®  It  may  issue  to  compel  a  secretary  of  state  to  deliver 
a  commission^*  Where  it  was  the  duty  of  the  controller  to 
have  issued  warrants  upon  the  treasury  for  the  sums  claimed 
under  a  state  prison  contract,  the  performance  of  this  can  be  en- 
forced by  mandamus,^  A  mandamus  may  issue  to  compel  the 
controller  of  state  to  account  to  a  member  of  the  Legislature  for 
the  daily  compensation  fixed  by  law.®*  As  no  action  can  be 
maintained  against  the  state,  the  court  will  not  permit  a  claim 
to  be  enforced  circuitously  by  mandamus  against  the  treasurer.®* 
Mandamus  may  issue  to  compel  the  speakers  of  two  houses  to 
issue  a  certificatp  of  election.®® 

I  5480.  What  writ  shall  issue.  When  the  application  to  the 
court  is  made,  without  notice  to  the  adverse  party,  and  the  writ 
be  allowed,  the  alternative  must  be  first  issued;  but  if  the  appli- 
cation be  upon  due  notice,  and  the  writ  be  allowed,  the  peremp- 
tory may  be  issued  in  the  first  instance.®* 

TO  Union  Church  v.  Sanders,  1  Houst  100;  and  see  Sale  v.  Baptist 
Church,  62  Iowa.  26;  49  Am.  Rep.  136. 

T6  St  Luke^s  Church  v.  Slack,  7  Gush.  226.  Mandamus  to  enforce 
acts  by  private  corporations  generally.  See  People  v.  Railroad  Co., 
17  Abb.  N.  C.  304;  104  N.  Y.  58;  State  v.  Railroad  Co.,  29  Neb.  412; 
County  of  Fresno  v.  Canal  Co.,  68  Cal.  359;  Oombs  v.  Ditch  Co., 
17  Coi.  146;  31  Am.  St  Rep.  275. 

Tf  State  V.  Wrotnowskl,  17  La.  Ann.  156. 

78  People  V.  Hatch,  33  111.  9. 

79  Marbury  v.  Madison,  1  Cranch,  137. 

«>  McGauley  v.  Brooks,  16  Oal.  11;  Pa«e  v.  Hardin,  8  B.  Mon.  648; 
HPf  Patty  V.  Colgan,  97  Cal.  261. 

fj  Fowler  v.  Pierce,  2  Cal.  165. 

f-z  Weston  V.  Dane,  51  Me.  461. 

«3  State  V.  Moffltt  5  Ohio.  .358;  and  see  State  v.  Elder,  31  Neb.  169. 
Mandamus  to  compel  the  holding  of  an  election.  See  People  v.  San 
Dlepo.  85  Cal.  369;  Olbbs  v.  Bartlett  63  id.  117;  Wledwald  v.  Dod- 
son,  05  Id.  450;  to  control  canvassing  board.  Page  v.  Board  of  Super- 
visors, 85  Cal.  50;  Darrow  v.  People,  8  Col.  417;  Rosenthal  v.  Board 
of  Canvassers,  50  Kan.  129;  Territory  v.  Board  of  Commissioners, 
4  N.  Mex.  204. 

«*  Oal.  C6de  Civ.  Pro.,  i  1088;  see  Wilson  v.  Hunt,  16  Pac.  Rep.  808. 
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I  6401.  Wh«n  writ  may  Imua.  The  writ  shall  be  issued  in  all 
cases  where  there  is  not  a  plain,  speedy  and  adequate  remedy 
in  the  ordinary  course  of  law,^  and  only  in  cases  where  the  act 
to  be  done  is  ministerial.®*  When  the  effect  of  the  application  is 
to  bring  under  review  the  decision  of  a  superior  court,  the  ap- 
pellate jurisdiction  given  by  the  Constitution  attaches,  and  may 
be  exercised  by  the  means  of  the  writ  of  mandamus.^  So  it 
may  issue  to  compel  a  court  to  certify  a  case  to  the  Circuit  Court 
of  the  United  States.®  It  is  the  only  adequate  mode  of  relief 
where  an  inferior  tribunal  refuses  to  act  upon  a  subject  brought 
properly  before  it.®*  The  Supreme  Court  has  the  right  to  com- 
pel inferior  tribunals  to  proceed  to  hear  and  determine  causes  of 
which  they  refuse  to  take  cognizance,  and  this  by  virtue  of  its 
appellate  powers,  and  its  authority  to  issue  process  necessary  to 
give  them  effect.®^  An  order  made  in  an  action  pending  in  the 
District  Court,  staying  all  proceedings  therein  until  the  further 
direction  of  the  court,  is  not  an  appealable  order.  The  remedy 
of  a  party  prejudiced  thereby  is  by  application  for  a  mandamus 
to  compel  the  court  to  proceed.®*  So  of  an  order  expelling  cer- 
tain attorneys  from  the  bar,  on  the  ground  that  they  had  set 
at  defiance  the  authority  of  the  court.*^  A  mandamus  is  the 
proper  remedy  to  compel  their  restoration.*® 

Where  the  act  of  signing  a  judgment  is  merely  ministerial,  a 
mandamus  may  issue  requiring  the  judge  of  an  inferior  court  to 
do  it.**    So  upon  an  affidavit  showing  that  the  judge  has  neg- 

«5  Id..  §  1086;  Merced  Mining  Co.  v.  Fremont,  7  Cal.  130;  fi  5409, 

ante. 

86  Draper  v.  Noteware,  7  Oal.  276;  United  States  v.  Guthrie,  17 
How.  (U.  8.)  284;  United  States  v.  Seaman,  id.  225;  Insurance  Go. 
V.  Fyler,  60  Conn.  418;  25  Am.  St  Rep.  337;  United  States  v.  Black, 
128  U.  S.  40. 

«7  People  V.  Turner,  1  Oal.  143;  52  Am.  Dec.  295. 

88  See  Spragglns  v.  County  Court  of  Humphries,  1  Cooke,  160; 
but  see,  in  certain  cases,  Ladd  v.  Tudor,  3  Woodb.  &  M.  325. 

89  Life  and  Fire  Ins.  Co.  of  New  York  v.  Wilson,  8  Pet  291;  S  5416, 

ante.  * 

wpurcell  V.  McKune,  14  Cal.  231;  Smith  v.  Jackson,  1  Paine,  453: 

Matter  of  Turner,  5  Ohio,  542,  544. 

91  Rhodes  v.  Oralg,  21  Oal-  419;  People  v.  District  Court.  14  OoL 
896. 

92Pe<^le  V.  Turner,  1  Cal.  143;  52  Am.  Dec.  295. 

98  Id.;  HerringtoQ  v.  Sawyer,  36  Oal.  289;  State  v.  Sachs,  2  Wash. 
St.  373;  State  v.  Finley,  30  Fla,  302;  see  Ex  parte  Bradley.  7  Wall. 
364:  People  v.  Justices  of  Delaware,  1  Johns.  Cas.  181;  Withers  v. 
State.  36  Ala.  252. 

•4  Life  and  Fire  Ins.  Co.  of  New  York  v.  Wilson,  8  Pet  291. 
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lected  or  refused  to  enter  judgment,**  to  enter  judgment  on  the 
report  of  a  referee,**  or  to  compel  a  justice  of  the  peace  to  enter  a 
judgment  of  discontinuance.*^  But  when  the  act  to  be  done  is 
judicial  or  discretionary,  the  writ  will  not  direct  what  decision 
shall  be  made,  nor  will  it  be  granted  after  the  inferior  tribunal 
has  acted,  for  the  purpose  of  reviewing  the  legality  of  its  de- 
cision.*^ A  mandamus  may  issue  to  compel  a  judge  to  settle  a 
bill  of  exceptions  first,  and  then  to  sign  it;**  or  a  statement  on 
motion  for  a  new  trial;***  or  to  set  aside  the  grant  of  a  new 
trial.***  A  peremptory  writ  of  mandamus  is  a  proper  remedy  to 
enforce  delivery  of  books,  papers,  etc.,  to  a  newly-elected  judge 
•of  probate.*** 

Where,  pending  a  motion  for  a  new  trial  in  the  District  Court, 
the  defendants  violate  an  injunction  previously  issued  by  said 
District  Court,  this  court  will  issue  a  mandamus  against  the  judge 
of  such  District  Court  to  compel  him  to  issue  his  attachment  for 
•contempt.***  A  mandamus  will  issue  from  a  superior  to  an  in- 
ferior court  to  compel  the  issuance  of  an  attachment  for  con- 
tempt, where  the  proceeding  is,  in  substance,  a  private  right, 
though  in  form  of  a  case  of  contempt.***  The  court  may  grant 
a  peremptory  mandamus  to  compel  a  district  judge  to  execute  a 
sentence  pronounced  by  him,  although  subsequently  to  its  ren- 
dition an  act  of  the  Legislature  of  the  state  comprising  the  dis- 
trict was  passed,  authorizing  the  governor  of  the  state  to  prevent 
its  execution.**" 

^  Ex  parte  Bradstreel;  6  Pet.  774. 

•0  In  this  case  there  was  no  remedy  by  appeal.  Russell  v.  BUlott, 
2  Gal.  245. 

VI  Anderson  v.  Pennle,  32  Gal.  26b.  So  mandamus  will  lie  to  compel 
a  justice  of  the  peace  to  issue  an  order  to  compel  a  garnishee  to 
appear  and  testify  under  oath.    State  v.  EMdy,  10  Mont  311. 

OS  Pec^e  V.  Sexton,  24  Oal.  78. 

w  People  V.  Lee,  14  Gal.  512;  People  v.  Judges,  1  Gal.  511;  Mc- 
Donald V.  Sheldon,  2  Kan.  322;  State  v.  Todd,  4  Ohio,  351;  and  see 
Thornton  v.  Hoge,  84  Gal.  231.  But  he  can  not  be  so  compelled 
after  the  expiration  of  his  term  of  office.  Leach  v.  Aitken,  91  Gal. 
484;  see,  also,  Goffey  v.  Grand  Gouncll,  87  Id.  367. 

100  People  V.  Rosborough,  29  Gal.  415;  Keane  v.  Murphy,  19  Nov. 
»:  Whitmore  v.  Harris,  10  Utah.  259. 

101  People  V.  Superior  Gourt,  10  Wend.  285. 
i02OroweU  v.  Lambert,  10  Minn.  369. 

losortman  v.  Dixon,  9  Gal.  23;  Merced  Mining  Go.  v.  Fremont, 
7  id.  130. 
104  Merced  Mining  Ga  v.  Fremont,  7  Gal.  130. 
108  United  States  v.  Peters,  5  Granch,  115.    Mandamus  is  the  proper 
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I  6422.  When  it  will  zLot  issue.  A  mandamus  will  not  lie 
where  a  party  may  have  a  remedy  by  a  writ  af  error;^**  as  (^  an 
order  punishing  for  contempt  ;^^''  nor  where  there  is  any  other 
specific,  speedy,  and  adequate  remedy,*^®  and  one  competent  to 
afford  relief  upon  the  very  subject-matter;^^  nor  will  it  lie  if  the 
right  of  the  party  applying  therefar  is  not  clear.^^®  The  general 
rule  that  a  mandamus  will  not  lie  where  the  party  has  another 
remedy  must  be  understood  to  refer  to  some  specific  remedy 
which  will  place  the  party  in  the  same  situation  in  which  he  was 
before  the  act  complained  of ;*^*  as  where  there  is  a  remedy  by 
appeal,  as  to  compel  the  entry  of  a  decree  on  the  report  of  a 
referee;***  so  from  arder  denying  the  trebling  of  damages  in 

proceeding  to  compel  an  officer  to  pay  warrants  drawn  on  a  special 
fund  who  refuses  to  pay.  Hockaday  v.  Commissioners,  1  Col.  App. 
362;  and  see  McCanoughey  v.  Jackson,  101  Gal.  265.  Or  to  compel 
the  mayor  of  a  city  to  sign  bonds.  Chalk  v.  White,  4  Wash.  St 
156.  But  it  will  not  lie  in  California  to  compel  payment  of  money 
out  of  a  fund  which  the  law  does  not  allow  to  be  applied  to  the 
use  sought.  Priet  v.  Reis,  93  Cal.  85.  Mandamus  to  board  of  educa- 
tion. See  Raisch  v.  Board  of  Education,  81  Cal.  542;  Eby  v.  School 
Trustees.  87  id.  166;  State  v.  School  District,  31  Neb.  552:  Winta 
V.  Board  of  Education.  28  W.  Va.  227.  It  Is  the  proper  remedy  ta 
restore  a  teacher  in  the  public  schools  to  a  right  given  by  express 
law.  from  which  he  is  unlawfully  precluded.  Kennedy  v.  Board 
of  Education,  82  Cal.  483;  Morley  v.  Power,  73  Tenn.  691.  Or  to> 
reinstate  a  pupil  wrongfully  excluded.  Perkins  v.  Directors.  56^ 
Iowa,  476.  It  is  the  proper  remedy  to  reinstate  an  appeal.  State 
V.  District  Court,  13  Mont.  370.  Or  to  compel  an  original  hearing 
in  a  chancery  suit.  Brown  v.  Circuit  Judge,  75  Mich.  274;  13  Am. 
St  Rep.  438.  If  a  board  of  county  commissioners  has  fixed  licenses 
under  a  wrong  statute,  mandamus  will  lie  to  compel  it  to  fix  them 
under  the  right  statute.    Territory  v.  McPherson,  6  Dak.  27. 

106  United  States  v.  Addison,  22  How.  (U.  S.)  174;  Commiseioner 
of  Patents  v.  Whiteley,  4  Wall.  522. 

lOT  People  V.  Turner,  1  Cal.  152. 

loscrandall  v.  Amador  County,  20  Cal.  72;  People  v.  Olds.  3 
id.  175;  Louisville  R.  R.  Co.  v.  State,  25  Ind.  177;  §  5409,  ante. 

109  Fremont  v.  Crippen,  10  Cal.  211. 

110  United  States  v.  Bank  of  Aleixandria,  1  Cranch  C.  C.  7;  State 
V.  Justices  of  Moore,  2  Ired.  430;  People  v.  Spruance,  8  Col.  307; 
State  V.  Hunter,  4  Wash.  St.  651;  People  v.  Brooklyn,  1  Wend.  318; 
I  5421,  ante. 

111  Etheridge  v.  Hall,  7  Port  47;  People  v.  Supervisors  of  Greene^ 
12  Barb.  217;  17  Ala.  527;  13  Penn.  St  72. 

iia  Ludlum  v.  Fourth  District  Court  9  Cal.  12;  and  see  People  v* 
Superior  Court,  114  id.  466;  State  v.  Allen,  8  Wash.  St  168. 
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forcible  entry  and  detainer;^^'  bo  where  a  court  refuseB  to  enter 
judgment  for  costs;"*  or  a  judgment  of  dismissal.^^'  A  claim  to 
a  writ  of  mandamus  can  not  be  sustained  if  there  is  any  other 
equally  effectual  remedy.*^*  Mandamus  will  not  lie  to  compel  a 
court  to  proceed  with  the  trial  after  an  order  changing  the  place 
of  trial;  or  where  the  District  Court  refuses  to  transfer  an  indict- 
ment to  another  District  Court  for  trial;"^  nor  to  command 
him  to  recall  an  order  after  final  judgment,  if  an  appeal  could 
be  taken;*^®  nor  to  compel  a  circuit  judge  to  vacate  an  order;"^ 
nor  where  a  court  refuses  to  proceed  for  want  of  a  statement,  in  a 
chancery  case;**^  nor  for  refusal  or  allowance  of  a  change  of 
venue;***  nor  to  reinstate  a  case  when  the  appeal  has  been  dis- 
missed, even  if  the  court  acted  erroneously  in  dismissing  it.*^ 
In  a  matter  in  which  the  County  Court  has  final  jurisdiction  and 
acts,  there  is  no  remedy,  even  if  it  acts  erroneously;*^  as  in  the 
entering  of  judgment;***  or  the  filling  of  a  blank  in  a  judgment 
with  the  amount  of  costs,  after  judgment  was  affirmed  by  the 
Supreme  Court.**  The  Supreme  Court  will  not  issue  a  man- 
damus to  compel  a  superior  judge  to  decide  contrary  to  his  own 
judgment;**^  nor  to  compel  a  judge  to  issue  a  warrant  of  arrest 
in  a  particular  case;**'  nor  to  re-examine  a  decision  on  the  suffi- 
ciency of  the  affidavit  to  hold  to  bail;**^  nor  to  compel  a  District 
Court  to  expunge  amendments  improperly  made  in  the  record 

118  Early  v.  Mannix,  15  Cal.  149. 

ii4Peralta  v.  Adams,  2  Cal.  604. 

iiB  People  V.  Pratt,  28  Cal.  160;  87  Am.  Dec.  110;  see  In  re  Spring 
VaUey  Water  Works,  17  Cal.  132. 

116  Bush  V.  Beavan,  1  Hurl.  &  Colt  600.  The  writ  will  not  be 
aUowed  to  usurp  the  office  of  a  writ  of  error,  nor  will  it  be  made 
use  of  to  anticipate  an  erroneous  decision  by  a  subordinate  court. 
People  V.  Judge,  etc.,  18  Col.  500;  People  v.  Clerk,  etc.,  22  Id.  280. 

in  People,  etc.  v.  Judge  of  Twelfth  District,  17  Cal.  647. 

118  People  V.  Moore,  29  Cal.  427. 

119  State  V.  Taylor,  19  Wis.  566;  see,  generally,  State  v.  Carney^ 
8  Kan.  88. 

iM  purcell  V.  McKune,  14  Cal.  280. 

lai  People  ex  rei  Flagley  v.  Hubbard,  22  Cal.  34. 

122  People  V.  Weston,  28  Cal.  689;  Lewis  v.  Barclay,  86  id.  213. 

128  Id. 

124  Cariaga  v.  Dryden,  29  Cal.  307. 
i«£;r  parte  Many,  14  How.  (U.  S.)  24. 

129  United  States  v.  Lawrence,  3  Dall.  42. 
127  Id. 

"8£jr  parte  Taylor,  14  How.  (U.  S.)  8. 
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returned  to  the  Circuit  Court  on  a  writ  of  error;*^  nor  to  compel 
a  judge  to  allow  a  defendant  to  take  poesession  of  goods  pro- 
yiaionally  seized^  upon  his  depositing  in  court  a  sum  to  be  fixed 
by  the  judge ;^*®  nor  to  compel  a  District  Court  to  review  its 
judgment;^'^  nor  to  permit  an  allowance  of  double  pleas;"*  nor 
to  permit  the  intervention  of  new  porties;^^  nor  will  it  compel  a 
court  to  withdraw  an  issue^  and  direct  a  new  issue  to  be  made 
up.***  It  will  not  be  issued  to  admit  a  person  to  an  office  while 
another  holds  it  under  color  of  right.*^  If  an  office  is  filled 
de  facto,  it  will  not  lie  for  the  purpose  of  trying  title  to  it.*** 

fi  6423.  Alternative  mandaxnue. 

Farm  No.  1206. 

[TiTLB.] 

The  people  of  the  state  of  California  to  [the  tribunal,  corpora- 
tion, board,  or  person  to  whom  it  is  directed],  greeting: 

Whereas  it  manifestly  appears  to  us  by  the  affidavit  of  J.  Q., 
on  the  part  of  the  said  A.  B.,  the  plaintiff  and  the  party  bene- 
ficially interested  herein,  that  [state  generally  the  allegation 
against  the  party  to  whom  it  is  directed],  and  that  there  is  not 
a  plain,  speedy,  and  adequate  remedy  in  the  ordinary  course  of 
law: 

Therefore,  we  do  command  you  that  immediately  after  the 

190  Smith  V.  Jackson,  1  Paine,  453. 

180  state  V.  Jud^  of  the  Third  District,  17  La.  Ann.  328. 

i«i  Ex  parte  Hoyt,  13  Pet  279. 

^^Ex  parte  Davenport,  6  Pet.  661. 

188  White  V.  United  States,  1  Black,  501. 

184  Bank  of  Ck>lumbla  v.  Sweeny,  1  Pet.  567. 

186  state  V.  Auditor,  36  Mo.  70;  Kelly  v.  Bd wards,  69  Cat  460. 

186  Meredith  v.  Board  of  Supervisors,  50  Cal.  433;  Henderaon  v. 
Glynn,  2  Col.  App.  303.  Mandamus  will  not  lie  to  enforce  private 
contracts.  Tobey  v.  Hakes,  54  Conn  274;  State  v.  Bridge  Co.,  20 
Kan.  404.  It  will  not  lie  to  compel  the  board  of  medical  examiners 
to  issue  a  certificate  to  practice  medicine  to  an  applicant  whose 
demand  has  been  refused.  State  v.  Board  of  Medical  Examiners, 
10  Mont  162.  It  is  never  awarded  tx>  aid  in  the  collection  of  an 
illegal  claim.  State  v.  Getchell,  3  N.  Dak.  243;  State  v.  Ourrie, 
id.  310.  Award  of  writ  where  question  of  title  to  real  estate  is 
In  issue.  See  Eby  v.  School  Trustees,  87  Gal.  166.  It  will  not  be 
awarded  to  review  a  ruling  or  interlocutory  order  made  in  the 
progress  of  a  cause.  Scott  v.  Superior  Court,  75  Cal.  114:  Lake  v. 
King,  16  Nev.  215.  Nor  is  it  the  proper  proceeding  by  which  to  try 
the  title  to  an  oflSce.  Biggs  v.  McBride,  17  Oreg.  640;  Gregory  v. 
Blanchard,  98  Cal.  311;  State  v.  Callahan,  4  N.  Dak.  481. 
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receipt  of  this  writ  you  do  [the  -act  required  to  be  perfonned],  or 
that  you  show  cause  before  this  court,  at  the  courtroom  thereof 

in  the  city  hall,  in  the county  of , 

on  the day  of ,  18. .,  at  the  opening  of 

the  court  on  that  day,  why  you  have  not  done  so. 

Witness,  the  Hon.  J.  P.,  judge  of  our  Superior  Court  of  the 

state  of  California,  at  the ,  in  the 

county  of ,  and  the  seal  of  said  court,  this 

day  of ,  18..1" 

i  5424.  DisobedlMice  of  writ.  When  a  peremptoiy  mandate 
has  been  issued  and  directed  to  any  inferior  tribunal,  corpora- 
tion, board,  or  person,  if  it  appear  to  the  court  that  any  member 
•of  such  tribunal,  corporation,  or  board,  or  such  person  upon 
whom  the  writ  has  been  personally  served,  has  without  just 
excuse  refused  or  neglected  to  obey  the  same,  the  court  may, 
upon  motion,  impose  a  fine  not  exceeding  one  thousand  dollars. 
In  ca^e  of  persistence  in  a  refusal  of  disobedience,  the  court  may 
order  the  party  to  be  imprisoned  until  the  writ  is  obeyed,  and 
may  make  any  orders  necessary  and  proper  for  the  complete  en- 
forcement of  the  writ.**® 

i  6425.  Form  of  writ.  The  writ  may  be  either  alternative  or 
peremptory;  the  alternative  writ  shall  state  generally  the  allega- 
tion against  the  party  to  whom  it  is  directed,  and  command  such 
party,  immediately  after  the  receipt  of  the  writ,  or  at  some 
other  specified  time,  to  do  the  act  required  to  be  performed,  or 
to  show  cause  before  the  court,  at  a  specified  time  and  place, 
why  he  has  not  d6ne  so.  The  peremptory  writ  must  be  in  a 
similar  form,  except  that  the  words  requiring  the  party  to  show 
cause  why  he  has  not  done  as  commanded  must  be  omitted,  and 
a  return  day  inserted.^**  The  writ  must  recite  all  the  facts  en- 
titling the  relator  to  have  the  act  done  for  which  he  asks.**^  It 
is  not  enough  to  refer  to  the  petition  and  affidavits."^     The  com- 

187  The  form  of  petition  or  affidavit  Is  not  given,  as  it  is  like  any 
affidavit  or  complaint  in  other  proceedings.  The  facts  should  be 
-set  ont. 

188  Cal.  Code  Civ.  Pro.,  i  1007. 
iMId.,   i  1087. 

iM  Commercial  Bank  v.  Canal  Com'rs,  10  Wend.  25. 
141  Id.:  McLeod  V.  Scott,  21  Oreg.  94;  Elliott  v.  Oliver,  22  ld«  44; 
People  V.  Supervisors  of  Westchester  Co.,  15  Barb.  76a 
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mand  of  the  writ  must  be  according  to  the  duty.^**  The  writ 
must  correepond  to  the  order  directing  its  issue.^^  One  and  the 
same  writ  can  not  be  directed  to  two  several  townships.^^  It  is 
not  fatal  if  it  be  directed  to  the  members  of  a  corporation,  in- 
stead of  the  corporation  by  its  corporate  name.^^ 

i  5426.  Peremptoxy  mandamus. 

Form  No.  1207, 

[Title.] 
The  people  of  the  state  of  California  to  [the  tribunal,  corpora- 
tion, board,  or  person  to  whom  it  is  directed],  greeting: 
Whereas  it  manifestly  appears  to  us  by  the  affidavit  of  J.  Q., 
on  the  part  of  the  said  A.  B.,  the  plaintiff  and  the  party  bene- 
ficially interested  herein,  that  [state  generally  the  allegation 
against  the  party  to  whom  it  is  directed],  and  that  there  is  not 
a  plain,  speedy,  and  adequate  remedy  in  the  ordinary  course  of 
law: 

Therefore,  we  do  command  you  that  immediately  after  the 
receipt  of  this  writ  you  do  [the  act  required  to  be  performed]. 
And  of  this  writ,  and  what  you  have  done  thereunder,  make  due 

return  on  or  before  the day  of ,  18. . 

Witness,  the  Hon.  J.  P.,  judge  of  the  Superior  Court  of  the 

state  of  California,  at  the  courthouse  in  the county 

of  \ ,  and  the  seal  of  said  court,  this  

day  of ,  18. . 

J.  K.,  Clerk. 
By  L.  M.,  Deputy  Clerk. 

I  5427.    Proceedings   and   practice   on    mapdamusi — affidavit. 

It  shall  be  issued  upon  affidavit,  on  the  application  of  the  party 
beneficially  interested.***     It  must  be  shown  disptinctly  by  the 

142  People  V.  Supervisors  of  Dutchess  Co.,  1    Hill,  50;  People  v. 
Supervisors  of  New  York.  id.  62. 

145  Hawkins  v.  More,  3  Ark.  345. 

144  state  V.  Chester  h  Evesham,  5  Halst  292. 

146  Fuller  V.  Plainfield  Academic  School  6  Conn.  532.  For  formi 
of  writ  of  mandamus,  commanding  city  council  to  direct  city  treaa- 
urer  to  pay  claims  allowed  by  school  board,  see  State  v.  City  of 
Cincinnati,  10  Ohio,  182. 

i4«  Cal.  Code  Civ.  Pro.,  i  1086:  People  v.  Pacheco,  29  Cal.  210;  Ex 
parte  Fleming,  2  Wall.  759;  Eby  v.  Board  of  Troateeii.  87 
Cal.  166;  Hyatt  v.  Allen,  54  id.  353;  Peck  v.  Board  of  Supervisors. 
90  id.  384.  When  mandamus  proceedings  are  instituted  to  redress 
a  private  wrong  or  enforce  a  private  right,  the  party  beneficiaUy 
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affidavits  that  the  pofiseBsian  under  a  writ  of  redtitutioa  waa 
acquired  under  the  parties,  or  aubs^queut  to  the  filing  of  a 
lis  pendens,  or  the  applications  will  be  denied.^*^ 

S  6428.  Demand  a  condition  precedent.  It  is  an  imperative 
rule  of  the  law  of  mandamus  that  previously  to  the  making  of 
the  application  to  the  court  for  the  writ,  to  command  the  per- 
formance of  a  particular  act,  an  express  and  distinct  demand  or 
request  to  perform  it  must  have  been  made  by  the  prosecutor 
to  the  defendant,  who  must  have  refused  to  comply  with  such 
demand^  either  in  direct  terms  or  by  conduct  from  which  a 
refusal  can  be  conclusively  implied  —  it  being  due  to  the  de- 
fendant to  have  the  option  of  either  doing  or  refusing  to  do  that 
which  is  required  of  him  before  an  application  shall  be  made 
to  the  court  for  the  purpose  of  compelling  him.***  • 

i  5429.  Determination.  Judgment  may  be  affirmed  as  to  the 
mandamus,  and  reversed  as  to  the  costs. "•  In  mandamus  to 
compel  the  execution  of  a  sheriff's  deed,  the  proceeding  does  not 
involve  the  determination  of  a  right  or  interest  in  real  estate. 
The  relator  claims  only  an  official  document,  the  possession  of 
which  will  enable  him  to  assert  any  rights  he  may  have  acquired. 
The  awarding  of  the  mandamus  can  not  determine  these  rights 
or  in  any  respect  the  interest  of  third  parties.***^ 

i  5430.  Hearing.  The  writ  can  not  be  granted  by  default. 
The  case  shall  be  heard  by  the  court,  whether  the  adverse  party 

interested  should  be  named  as  plaintiff.  Smith  v.  Lawrence.  2  S. 
Dak.  185;  Howard  v.  City  of  Huron,  5  Id.  539.  The  affidavit  upon 
which  the  writ  is  issued  may  be  treated  as  a  complaint.  MeCrary 
V.  Beaudry,  67  Cal.  120.  The  writ  should  be  commenced  in  the 
name  of  the  sovereign  power  on  the  relation  of  the  party  agi^rieved. 
Collet  V.  Allison,  1  Okl.  42;  Rider  v.  Brown,  Id.  244;  State  ▼. 
Carey,  2  N.  Dak.  36.  If  the  writ  is  sought  for  the  benefit  of  the 
relator  alone,  the  fact  of  his  special  and  peculiar  right  to  the  writ 
must  be  made  to  appear  by  the  affidavit.  Id.  In  an  application  for 
mandamus  against  an  assessor  to  compel  him  to  extend  special  taxes 
levied  by  town  authorities,  the  town,  as  relator,  is  the  proper  party. 
Aggers  V.  People,  etc..  2(»  Col.  348. 

147  Fogarty  v.  Sparks,  22  Oal.  143. 

i«  People  V.  Romero,  18  Cal.  90;  Crandall  v.  Amador  County,  20 
id.  72;  Oroville  &  Virginia  City  R.  R.  Co.  v.  Supervisors  of  Plumas 
County,  37  id.  363;  see  Price  v.  Riverside,  etc.,  Co.,  66  id.  431;  People 
V.  Reis,  76  id.  269. 

149  McDougai  V.  Roman,  2  Cal.  80. 

110  McMillan  v.  Richards,  9  Oal.  866. 
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appear  or  not.^^^  If  no  aoBwer  be  made^  the  case  must  be  heard. 
on  the  papers  of  the  applicant  If  the  answer  raises  only  ques- 
tions of  law^  or  puts  in  issue  immaterial  statements^  not  affect- 
ing the  substantial  rights  of  the  parties^  the  court  must  proceed 
to  hear  or  fix  a  day  for  hearing  the  argument  of  the  case.^^^  U 
a  material  question  of  fact  be  raised  by  the  answer,  the  court 
may 9  in  its  discretion,  order  it  tried  by  a  jury,  and  postpone 
the  argument  until  the  trial  can  be  had  and  the  verdict  certified 
to  the  court.  The  question  must  be  distinctly  stated  in  the 
order  for  trial,  and  the  county  designated  where  the  trial  shall  be 
had.«» 

i  5481.  JodgmMit.  If  judgment  be  given  for  the  applicant, 
he  may  recover  the  damages  he  has  sustained,  as  found  by  the 
jury,  or  as  may  be  determined  by  the  court  or  referee,  upon 
a  reference  to  be  ordered,  together  with  costs;  and  for  such 
damages  and  costs  an  execution  may  issue,  and  a  peremptoiy 
mandate  must  also  be  awarded  without  delay.^^  A  disobedience 
of  a  peremptory  mandate  may  be  punished  by  fine  not  exceed- 
ing one  thousand  dollars,  and  if  the  refusal  to  obey  the  writ  is 
persisted  in,  the  court  may  order  the  party  to  be  imprisoned 
until  the  writ  is  obeyed,  and  may  make  any  orders  necessary  and 
proper  for  the  complete  enforcement  of  the  writ.^" 

S  5482.  Neiw  trial.  The  motion  for  a  new  trial  must  be  made 
in  the  court  in  which  the  issue  of  fact  was  tried.^***  If  no 
notice  for  a  new  trial  be  given,  or  if  given,  be  denied,  the  clerk, 
within  five  days  after  the  rendition  of  the  verdict  or  denial  of 
the  motion,  shall  transmit  to  the.  court  in  which  the  application 
for  the  writ  is  pending  a  certified  copy  of  the  verdict  attached 
to  the  order  of  trial;  after  which  either  party  may  bring  on  the 
argument  of  the  application,  upon  reasonable  notice  to  the 
adverse  party.  **^ 

isi  OaJ.  Code  Civ.  Pro.,  §  1088. 

iB2id.,  i  1094.  In  such  case  the  court  may  bear  and  determine 
the  matter  on  the  pleadings.  TVywn  of  Hayward  v.  Plmental,  107 
Gal.  386. 

iM  Cal.  Code  Civ.  Pro.,  §  1090. 

iM  Id.,  i  10G5;  see,  also.  Id.,  fi  1090.  Judgrment  In  mandamtu  PR>- 
ceeding.  See  Price  v.  Riverside,  etc.,  Co.,  56  Oal.  431;  Johnaon  v. 
Supervisors,  65  id.  481. 

iM  Cal.  Code  Civ.  Pro.,  i  1097. 

iM  Id.,  §  1092. 

157  Id.,  §  1093. 
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I  M83.  Notloe  of  thA  application. 

Form  No.  1208, 

To : 

You  are  hereby  notified  that will  apply  to  the 

Superior  Court  within  and  for  the  county  of ,  on 

the  first  day  of  its  next  term,  for  a  writ  of  mandamus  to  issue 
against  you,  commanding  you  [here  state  the  prayer  of  the 
petition,  and  so  much  of  the  facts  as  shows  what  the  party  is 

required  to  do]. 

[Date.]  [Sigkatukb.] 

§  6434.  Notice  of  application.  The  notice  of  the  application, 
when  given,  shall  be  at  least  ten  days.  The  writ  shall  not  be 
granted  by  default.**®  Where  notice  of  the  motion,  atfd  a  copy 
of  the  papers  on  which  the  motion  is  founded,  have  been  duly 
served  on  the  district  judge,  this  court  may,  in  its  discretion, 
issue  either  an  alternative  or  a  peremeptory  writ,  in  the  first  in- 
stance.**^ 

S  5436.  Proceedlng^i,  wh«r6  commenced.  Proceedings  for  a 
mandamus  to  compel  the  execution  of  a  sheriff^s  deed  to  a  re- 
demptioner  can  be  commenced  in  the  county  where  the  relator 
resides.**^  The  provisions  of  the  statute  that  actions  against  a 
public  oflBicer  for  acts  done  by  him  in  virtue  of  his  office  shall 
be  tried  in  the  county  where  the  cause  or  some  part  thereof 
arose,  applies  only  to  affirmative  acts  of  the  officer,  and  not  to 
mere  omissions  or  neglect  of  official  duty.***  The  rules  of  the 
Civil  Practice  Act  are  applicable  to  pleadings  and  proceedings 
in  mandamus}^^ 

i  6436.  Belief  awarded.     If  judgment  be  given  for  the  appli- 
cant>  he  may  recover  the  damages  which  he  has  sustained,  as 
found  by  the  jury,  or  as  may  be  determined  by  the  court  or 
referee  upon  a  reference  to  be  ordered,  together  with  costs;  and 
for  such  damages  and  costs  an  execution  may  issue,  and  a  per- 
ils Cal.  Code  Civ.  Pro.,  S  1088. 
iM  People  V.  Turner,  1  Oal.  143;  52  Am.  Dec.  295. 
leo  McMillan  v.  Richards,  9  Cal.  420. 
lei  Id.  365;  70  Am.  Dec.  655. 

i«2  People  V.  Board  of  Supervisors  of  San  Francisco,  27  Cal.  665. 
Liberality  in  raatterR  of  pleading  and  practice  in  proceedings  by 
mandamus  to  compel  the  delivery  of  water  for  irrigation.  Townsend 
V.  Ditch  Co.,  17  Ool.  142;  see  Merrill  v.  Irrigation  Co.,  112  Cal.  426. 
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emptory  mandate  must  also  be  awarded  without  delay.***  WheiB 
an  alternative  writ  is  not  procured,  the  court  may  grant  any 
relief  consistent  with  the  case  made  by  the  petition  and  embraced 
within  the  issue,  although  it  may  be  only  part  of  that  asked 
in  the  prayer  of  the  petition.*** 

§  6437.  Betum.  The  return,  to  be  sufficient,  must  show  a 
legal  justification;***  as  that  a  bill  of  exceptions  tendered  waa 
not  a  true  bill.***  When  objectionable,  the  judge  should  return 
the  causes  of  objection.**^  In  a  return  to  a  mandamtis  to  restore 
a  member  to  a  church,  the  power  of  those  to  expel  him  should 
be  stated.***  The  return  must  respond  to  the  allegations  of  the 
writ.***  Under  the  Code,  issue  may  be  taken  on  the  truth  of  the 
return.  At  common  law,  the  return  was  conclusive.  *^^  The 
return  may  be  amended.*^*  The  proper  way  for  the  justices  of  a 
county  tQ  make  return  to  a  mandamus  is  for  them  to  convene, 
and  a  majority  being  present,  to  fix  upon  the  facts  they  mean  to 
rely  on  by  way  of  defense,  and  appoint  some  one  of  their  body 
to  make  affidavit,  and  to  do  all  other  things  required  by  the 
proceeding.*^^ 

§  6488.  Service  of  writ.  The  writ  shall  be  served  in  the  same 
manner  as  a  summons  in  a  civil  action,  except  when  other- 
wise expressly  directed  by  order  of  the  court  Service  upon  a 
majority  of  the  members  of  any  board  or  body  is  service  upon 
tlio  board  or  body,  whether  at  the  time  of  the  service  the  board 
or  body  was  in  session  or  not.*^* 

163  Cal.  Code  Civ.  Pro.,  $  1096. 

164  People  V.  Board  of  Supervisors  of  San  Francisco,  27  Oal.  M6. 

165  Burnet  v.  Auditor,  etc..  12  Ohio,  54. 
160  State  V.  Todd,  4  Ohio,  351. 

167  People  V.  Pearson.  2  Scam.  189. 

168  Green  v.  African  M^th.  Church,  1  Sandf .  254. 

168  Gorgas  v.  Blackbuin,  14  Ohio,  252.  When  the  return  puts  in 
issue  no  material  facts  affecting  the  substantial  rights  of  the  parses, 
the  court  may  hear  and  detennlne  the  case  upon  questions  of  law 
alone.    Howard  v.  City  of  Huron,  5  S.  Dak.  539. 

170  state  V.  Wll.  Bridge  Co.,  3  Han-.  540. 

171  Springfield  v.  Hamden,  10  Pick.  59. 

172  Lander  v.  McMillan,  8  Jones  L.  174. 

178  CaJ.  C6de  Civ.  Pro.,  §  1096.  Failure  to»  serve  a  copy  of  the 
petition  and  writ  upon  the  opposite  party  as  required  by  rule  of 
court,  is  ground  for  dismissing  the  petition,  if  no  offer  Is  made  to 
comply  with  the  rule.    Coffey  t.  G.r.nd  Council,  87  Cal.  307. 
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I  6489.  Pleadings  in  mandamus  —  an«w«r.  On  the  return  of 
the  alternative^  or  the  day  on  which  the  application  of  the 
writ  is  noticed^  the  party  on  whom  the  writ  or  notice  has  been 
fierved  may  show  cause  by  answer  under  oath,  made  in  the 
same  manner  as  an  answer  to  a  complaint  in  a  civil  action.  ^'^^ 
The  answer  of  a  board  of  supervisors  should  be  in  form  the 
answer  of  the  board  in  its  aggregate  capacity.  ^''^  And  the  fact 
that  it  waa  sworn  to  by  one  member  of  the  board  does  not  make 
it  his  answer,  nor  is  it  necessary  that  such  answer  should  aver 
that  the  board  by  resolution  adopted  it.^^®.  If  two  answers  be 
filed,  each  in  form  of  the  answer  of  the  board,  the  court  may 
ascertain  which  is  the  return  of  the  majority.**" 

i  6440.  Demurrer  to  answer.  On  the  trial,  the  applicant 
shall  not  be  precluded  by  the  answer  of  any  valid  objection  to 
its  sufficiency,  and  may  countervail  it  by  proof,  either  in  direct 
denial,  or  by  way  of  avoidance.*^  A  motion  for  judgment  on 
the  pleadings  is  equivalent  to  a  demurrer  to  the  answer,  and 
objections  which  are  required  to  be  taken  by  special  demurrer 
will  be  disregarded  on  such  motion."®  The  general  rule  that  if 
a  party  whose  duty  it  is  to  perform  some  act  bases  his  refusal 
to  perform  it  on  some  defect  in  the  proceedings  of  his  adversary, 
he  will  not  afterwards  be  permitted  to  allege  a  new  or  additional 
defect,  does  not  apply  to  officers  whose  duties  are  governed  by 
law.i«> 

i  6441.  Petition  for  mandamus.  The  writ  is  issued  upon 
affidavit,  on  the  application  of  the  party  benefically  interested.*®* 
An  application  for  a  writ  of  mandate,  to  compel  the  performance 
of  some  act  in  which  a  large  number  of  individuals  are  inter- 
ested, which  is  made  in  the  name  of  the  people,  and  is  not 
signed  by  the  attorney-general,  but  by  an  attorney  of  the  rela- 
tor, will  not  be  dismissed  because  not  made  in  the  name  of  some 

74  Cal.  Code  Civ.  Pro.,  §  1089. 

175  People  V.  Board  of  Supervisors,  27  Oal.  665. 

176  Id. 

177  Id.  As  to  answer  of  treasurer  on  demand  made  upon  him  to 
pay  a  warrant  drawn  by  the  auditor,  see  KeUer  v.  Hyde,  20  Oal. 
ISM;  Connor  v.  Morris,  23  Id.  451. 

178  Cal.  Code  Civ.  Pro..  S  1091. 

17©  People  V.  Board  of  Supervisors,  27  Oal.  665;  Ward  v.  Floods 
48  id.  36. 

180  Id. ;  17  Am.  Rep.  405. 

181  Cal.  Code  Civ.  Pro..  $  1086;  see  S  5427,  ante. 
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one  interested,  if  the  attorney-general  unites  in  the  brief  in  sup- 
port of  the  application.^^  A  petition  for  a  mandamus  to  compel 
county  commissioners  to  declare  the  petitioner  register  of  deeds 
should  aver  affirmatively  that  a  vacancy  existed  when  the  al- 
leged election  took  place.  ^^  A  statement  in  a  petition  against  a 
comptroller  is  bad  if  it  fails  to  allege  that  there  is  ''  money 
not  otherwise  appropriated  by  law  "  out  of  which  the  compensa- 
tion in  question  is  to  be  paid.^^  In  an  application  for  a  writ  of 
mandate  to  compel  a  board  of  supervisors  to  levy  a  tax,  the 
county  into  whose  treasury  the  money  intended  to  be  raised  by 
the  tax  will  go  can  be  the  relator.^^ 

S  6441a.  XandamuB  —  miBcellaneous.  In  an  application  to 
the  Supreme  Court  for  mandamus,  no  alternative  writ  will  be 
issued,  unless  the  allegations  in  the  petition  therefor  make  out 
a  prima  facie  case  for  the  issuance  of  a  peremptory  writ.'®*-  An 
alternative  writ  of  mandamus  was  quashed  because  it  appeared 
that  the  motion  for  a  new  trial,  which  it  directed  the  district 

1S2  People  V.  Board  of  Supervisors  of  San  Francisco,  36  Gal.  505. 
Averments  necessary  in  petition  for  a.  mandamus  to  a  county  treas- 
urer to  pay  county  warrants.  See  Ckmnor  v.  Morris,  23  Oal.  447.  For 
•uiflcient  statement  in  mandamus  on  declaring  the  result  of  an  elec^ 
tlon,  see  Oalaveras  Oo.  v.  Brockway,  30  Gal.  325. 

issRofle  V.  Gounty  CommissionerB,  60  Me.  243. 

M  Redding  V.  Bell,  4  Oal.  333. 

tSB  People  V.  Board  of  Supervisors  of  Alameda  Co.,  26  Gal.  641; 
see,  also,  Supervisors  v.  .United  States,  4  Wall.  435.  When  a 
petition  for  a  peremptory  mandate  to  the  judge  of  a  District  Court, 
to  enter  the  name  of  the  petitioner  as  an  attorney  of  record  in  a 
cause,  will  be  denied,  see  Herrington  v.  Sawyer,  36  Gal.  280.  For 
petition  for  mandamus  to  command  city  council  to  direct  city  treas- 
urer to  pay  expenses  incurred  in  the  support  of  schools,  see  State 
V.  Oity  of  Gindnnati,  19  Ohio,  178.  Petition  for  mandamus  to  comp^ 
a  county  treasurer  to  pay  a  warrant  previously  issued  by  the  county 
auditor.  See  Jones  v.  Morgan,  67  Gal.  308.  Petition  to  compel 
auditor  to  allow  claim  of  petitioner.  See  Burke  v.  Bdgar,  67  OaL 
182.  Answer  supplying  defects  in  petition.  See  Williard  v.  Dll- 
lard,  86  Oal.  154.  The  petition  and  affidavit  for  mandamus  need  not 
necessarily  be  separate  papers.  Since  the  petition  must  contain  all 
the  matters  which  would  be  set  out  in  the  affidavit,  it  is  sufficient  if 
the  petition  be  sworn  to.  Oolden  Oanal  Go.  v.  Bright,  8  Gol.  144. 
Requisites  of  petition  for  writ  ot  mandamus  against  public  officer,  to 
compel  him  to  perform  a  statutory  duty.  See  Schwanbeck  r. 
People,  15  Ool.  64. 

1S6  Parrish  v.  Reed.  2  Wash.  St  401. 
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judge  to  decide^was  not  pending  before  him  for  decision.^^ 
Mandamus  will  not  lie  to  compel  action  on  the  part  of  an  in- 
ferior court  until  it  is  made  clearly  to  appear  that  such  inferior 
court  has  been  regularly  and  properly  moved  to  take  the  re- 
quired action,  and  has  unwarrantably  refused  to  act.^^  It  will 
not  lie  to  compel  a  judge  to  settle  a  statement  of  facts,  when  he 
has  not  refused  to  do  so,  but  has  continued  the  matter  until 
he  could  have  an  opportunity  to  examine  the  statement  and  the 
objections  thereto.*®*  Nor  will  it  lie  to  compel  the  court  to  enter 
a  nunc  pro  tunc  order  substituting  one  attorney  for  another  in 
a  pending  action.**^  Nor  to  compel  the  board  of  school  ex- 
aminers of  a  county  to  issue  a  teacher's  certitficate  to  an  appli- 
cant entitled  thereto,  a  remedy  in  such  case  being  provided  by 
statute.*'*  An  order  of  a  superior  court  refusing  a  writ  of 
mandate  is  a  final  judgment,  from  which  an  appeal  may  be 
taken.*" 

187  State  T.  Judge  of  Digtrict  Ct,  S  N.  Dak.  43.    Waiver  of  objec* 
tlons  to  alternative  writ    State  v.  Moab,  13  Wash.  St  42. 

188  state  V.  Hunter,  4  Wash.  St  661. 

18B  State  V.  Superior  Gt.,  13  Wash.  St  514;  see  S  4897,  anit. 
iw  State  V.  Langley,  13  Wash.  St  636. 
iM  State  V.  Hitt,  13  Wash.  St  547. 
18a  People  V.  Thompaon,  66  Oal.  39S. 


CHAPTER  IV. 

PROHIBITION. 

I  6442.  In  general.  The  writ  of  prohibition  is  the  counter* 
part  of  the  writ  of  mandate.  It  arrests  the  proceedings  of  any 
tribunal,  corporation,  board,  or  person,  when  such  proceedings 
are  without  or  in  excess  of  the  jurisdiction  of  such  tribunal, 
corporation,  board,  or  person.^  At  common  law  it  was  issued  by 
a  superior  court,  to  the  judge  and  parties  to  a  suit  in  an  inferior 
court,  commanding  them  to  cease  from  the  prosecution  of  the 
same,  upon  a  suggestion  that  the  cause  originally,  or  some  col- 
lateral matter  arising  therein,  does  not  belong  to  that  jurisdic- 
tion but  to  the  cognizance  of  some  other  court.*  It  may  also 
be  issued  when,  having  jurisdiction,  the  court  has  attempted  to 
proceed  by  rules  differing  from  those  which  ought  to  be  ob- 
served, or  when  by  the  exercise  of  its  jurisdiction  the  inferior 
court  would  defeat  a  legal  right,'  It  may  be  issued  by  any 
court  except  Police  or  Justices'  Courts,  to  an  inferior  tribunal, 
or  to  a  corporation,  board,  or  person,  in  all  cases  wherfe  there 
is  not  a  plain,  speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law.  It  is  issued  upon  affidavit,  on  the  application  of 
tho  person  beneficially  interested.*  The  writ  will  lie  to  prevent 
the  exercise  of  unauthorized  power  by  an  inferior  tribunal,  in 
cases  where  it  has  jurisdiction  as  well  as^  where  it  has  not.** 

1  Cal.  Code  Civ.  Pro.,  §  1102;  see  Maurer  v.  Mlchell.  53  Cal.  289; 
Havemeyer  v.  Superior  Ct.,  84  Id.  327;  White  v.  Superior  Ot.,  110 
id.  54. 

2  3  Shars.  Bl.  Com.  112.  Power  to  issue  writ  of  prohibition.  See 
Rickey  v.  Superior  Ct.,  59  Cal.  661;  Mclnerney  v.  Denver.  17  Col. 
302;  Manufacturing  Co.  v.  Pratt  20  Pla-  122;  Railroad  Co.  v.  Com- 
missioners, 127  Mass.  58.  A  eourt  having  Jurisdiction  to  issue  the 
writ  has  no  discretion  to  refuse  it  when  demanded  by  the  real  - 
party  in  interest  in  a  proper  case.  Havemeyer  v.  Superior  Ct,  84 
Cal.  327;  18  Am.  St  Rep.  192. 

8  Buller  N.  P.  219;  2  Ch.  Pr.  355. 

4  Cal.  Code  Civ.  Pio.,  §  1103;  see,  also,  Sweet  v.  Hulbert,  51  Barb. 
312;  People  v.  Clute,  42  How.  Pr.  157. 
8  See  Qulmbo  Appo  v.  People,  20  N.  Y.  550. 
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But  it  must  be  an  excess  of  jurisdiction  in  an  absolute  sense, 
and  not  an  erroneous  exercise  of  power.^  The  exercise  of  judi- 
cial and  ministerial  power  must  be  distinguished.  For  an  ex- 
cess* of  the  former  the  writ  will  lie,  while  for  the  latter  it  will 
not;  as  to  restrain  the  issuing  of  an  execution,  or  to  restrain  a 
ministerial  ofBicer  from  the  execution,  of  process  in  his  handsJ 
Nor  will  this  writ  lie  to  bring  under  review  the  proceedings 
of  an  inferior  tribunal  merely  upon  the  ground  that  they  are  er- 
roneous;^ nor  where  the  tribunal  has  general  jurisdiction  of  the 
cause  will  it  lie  to  a  mere  point  of  practice;'  nor  to  deprive  a 
court  of  jurisdiction  conferred  by  statute.^®  The  writ  of  prohi- 
bition will  not  lie  against  the  governor  of  a  state  to  restrain  him 
from  granting  a  commission  to  a  person  claiming  to  be  elected 
to  a  public  office,  for  the  reason  that  the  judiciary  has  no  power 
to  invade  the  province  of  the  executive,  that  being  a  distinct 
and  independent  department  of  the  government."  The  com- 
mon-law rule  that  the  writ  will  not  issue  to  an  inferior  tribunal 
in  a  cause  arising  out  of  its  jurisdiction  until  the  want  of  juris- 
diction has  first  been  pleaded  in  the  court  below  and  the  plea 
refused,  is  believed  to  be  applicable  in  most,  if  not  all,  the  states. 
So  held  in  Arkansas.^^  The  California  Code  of  Civil  Procedure, 
section  1103,  would  seem  to  require  this  in  all  cases,  as  well 
w;hen  there  was  claimed  to  be  no  jurisdiction  in  the  lower  court, 
as  where  it  is  proceeding  in  excess  of  its  jurisdiction;  for  every 
intendment,  not  only  as  to  the  regularity  of  the  proceedings  of 
all  courts,  will  be  indulged,  but  especially  will  it  be  presumed 
that  every  court,  when  its  intention  is  properly  called  to  an  act 
in  excess  of  its  jurisdiction,  will,  if  it  be  possible,  undo  the  un- 

«  People  V.  Whitney.  47  CJal.  584. 

7£jr  parte  Brandladet,  2  Hill,  367;  People  v.  Supervisors  of  Queens 
Co.,  1  id.  195,  201.  The  Legislature  can  not  extend  or  enlarge  the 
office  of  the  writ  of  prohibition,  so  as  to  include  ministerial  func- 
tions. Farmers*,  etc.,  Union  v.  Thresher,  62  Cal.  402.  Otherwise 
in  Utah.     People  v.  Hiram  House,  4  Utah,  369. 

^Ex  parte  Oordon,  2  Hill,  363;  People  v.  Marine  Court,  36  Barb. 
341;  S.  a,  14  Abb.  Pr.  266;  S.  a,  23  How.  Pr.  446;  People  v.  Russell, 
19  Abb.  Pr.  136;  8.  C,  29  How.  Pr.  176. 

•  Id. 

10  People  V.  N.  Y.  Com.  Pleas,  18  Abb.  Pr.  438;  43  Barb.  278. 

11  Qreir  v.  Taylor,  4  McCord,  206. 

I2£jr  parte  McMeechen,  12  Ark.  70;  Ex  parte  Oity  of  Little  Rock, 
26  id.  52;  see,  also,  Havemeyer  v.  Superior  Ct.,  84  Cal.  327;  18  Am. 
St.  Rep.  192;  Boughman  v.  Superior  Ct,  72  Cal.  672;  Harris  v. 
Brooker,  8  Wash.  St  138. 
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authorized  act;  hence  the  superior  courts  will,  in  cases  wher» 
the  inferior  court  caji  recall  the  act  or  afford  proper  relief  — 
unless  a  direct  application  haa  been  made  to  the  lower  court  for 
that  purpose  and  it  has  been  denied  —  hold  that  there  is  a  plain, 
speedy,  and  adequate  remedy  without  granting  the  writ.  Aa 
where  an  injunction  has  been  granted  in  direct  violation  of  the 
statute,  and  without  any  jurisdiction  on  the  part  of  the  court, 
prohibition  will  not  be  granted  to  prevent  the  court  from  pro- 
ceeding with  the  injunction  where  no  application  has  been  made 
to  dissolve  it.^* 

Prohibition  may  be  granted  on  the  application  of  either  of 
the  parties  litigant  in  the  inferior  tribunal.**  Independently  of 
the  statute,  it  would  seem,  both  upon  principle  and  authority, 
that  no  personal  interest  in  the  proceedings  sought  to  be  pro- 
hibited need  be  shown  by  the  relator  or  petitioner  to  warrant  the 
application,  and  the  writ  may  be  granted  upon  the  application 
of  a  stranger  to  the  record.  The  governing  principle  in  such 
cases  is,  that  by  proceeding  without  or  in  excess  of  its  jurisdic- 
tion, the  court  is  chargeable  with  a  contempt  of  the  sovereign 
as  well  as  a  grievance  to  the  party  injured.***  The  California 
Code  of  Civil  Procedure,  section  1103,  provides  that  the  writ 
shall  issue  on  the  application  of  "  the  person  beneficially  inter- 
ested/' Whether  the  word  "  person,"  as  here  used,  is  restricted 
to  the  parties  to  the  record  has  not,  so  far  as  we  know,  received 
judicial  construction;  but  unquestionably  a  beneficial  interest 
must  be  shown  in  the  petitioner.  Prohibition  lies  as  well 
against  a  court  of  chancery  as  of  law;  and  where  such  court  has 
exceeded  its  powers  in  the  appointment  of  a  receiver,  prohibi- 
tion has  been  granted  to  restrain  it  from  proceedijig  imder  the 
order  of  appointment*®  It  should  clearly  appear  that  the  in- 
ferior tribunal  is  actuajly  proceeding:  or  about  to  proceed  in  some 
matter  over  which  it  has.  no  rightful  jurisdiction.  The  acts 
which  show  this  must  be  set  out  in  the  application  for  the  writ.*^ 

i«  Ex  parte  McMeechen,  12  Ark.  70. 

14  Caapham  v.  Wray,  12  Mod.  423. 

IB  See  High's  Extraordinary  Legal  Remedies,  $  779,  and  cases 
cited.  A  writ  of  prohibition  to  prohibit  the  court  from  further  pro- 
ceeding In  the  matter  of  the  removal  of  offleers  of  a  corporation 
may  be  brought  in  the  name  of  the  corporation.  Ghollar  Min.  Go.  v. 
Wilson,  66  Oal.  374. 

i«  Ex  parte  Smith,  23  Ala.  94. 

17  Prignitz  V.  Fischer,  4  Minn.  366.  And  it  must  appear  from  the 
petition  for  the  writ  that  there  is  some  threatened  injury  for  which 
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It  is,  however,  well  settled  that,  m  a  proper  case,  the  writ  will 
lie  eren  after  verdict,  sentence,  or  judgment.  Where  the  court 
haij  proceeded  thus  far,  prohibition  will  not  lie  for  a  want  of 
jurisdiction  not  apparent  upon  the  record;  but  if  tlie  want  of 
jurisdiction  clearly  appear  on  the  face  of  the  record,  it  will.^ 
The  writ  must  be  either  alternative  or  peremptory.  The  alter- 
native writ  must  state  generally  the  allegation  against  the  party 
to  whom  it  is  directed,  and  command  such  party  to  desist  or 
refrain  from  further  proceedings  in  the  action  or  matter  specified 
therein,  until  the  further  order  of  the  court  from  which  it  is 
issued,  and  to  show  cause  before  such  court,  at  a  specified  time 
and  place,  why  such  party  should  not  be  absolutely  restrained 
from  any  further  proceedings  in  such  action  or  matter.  The 
peremptory  writ  must  be  in  a  similar  form,  except  the  words 
requiring  the  party  to  show  cause  why  he  should  not  be  ab- 
solutely restrained,  etc.,  must  be  omitted,  and  a  return  day  in- 
serted.^* 

S  5448.  Ailldavlt  on  application  for  writ. 

Form  No,  1209. 

[Title  of  Cottkt  to  Which  the  Applicatiok  is  Made.] 

[Venue.] 

A.  B.,  of in  the  county  of ,  being 

firet  duly  sworn,  says  that,  etc.  [stating  such  facts  as  show  the 
relator  to  be  entitled  to  the  writ  and  the  relief  demanded]. 
And  that  he  makes  this  affidavit  for  the  purpose  of  procuring  a 
writ  of  prohibition  to  be  issued  out  of  this  court  to  the  said 

and ,  to  prohibit  and  restrain  them 

and  each  of  them  from  [stating  the  acts  to  be  prohibited]. 

Wherefore  he  prays  for  the  issuance  of  such  writ,  and  for 
such  other  and  further  relief  as  he  may  be  entitled  to. 

[JuKAT.]  [Signature.] 

the  petitioner  has  no  other  adequate  remedy.  Harris  v.  Brooke, 
8  Wash.  St  138.  The  writ  will  issue  only  when  there  is  no  plain, 
speedy  and  adequate  remedy  at  law.  Ducheneau  v.  Ireland,  5  Utah, 
108:  People  v.  Hins,  id.  410;  Ajrasslz  v.  Superior  Ct.  90  Cal.  101; 
Molnemey  v.  City  of  Denver,  17  Cd.  302.  It  Ir  never  allowed  to 
Kupersede  the  ordinary  functiMis  of  an  appeal  or  writ  of  error. 
Id.:  Powelson  v.  Lockwood,  82  Cal.  613;  Walcott  v.  Wells,  21  Nev. 
47.  52;  37  Am.  St  Rep.  478. 

18  See  Hifrh'R  Extraordinary  T^efral  Remedies,  8  774,  and  notes. 

i«  Cal.  Code  Civ.  Pro.,  fi  1104.  The  provisioQS  of  sections  1088  to 
1097,  inclusive,  of  the  Code  of  Oivil  Procedure,  applv  to  this  pro- 
ceeding as  well  as  to  the  writ  of  mandate.    Id.,  i  1106. 


|§  5444-5446     cebtiorabi,  mandamus,  etc.  824 

S  5444.  AilldATit.  ,The  affidavit  should  show  that  the  aflOant 
has  either  knowledge  or  information  concerning  the  matters, 
stated  in  it.*^  If  the  application  is  submitted  on  the  affidavit 
and  answer,  and  the  answer  denies  the  material  allegations  of 
the  affidavit,  the  application  will  be  diamissed.^  As  there  is 
no  cause  in  court  until  the  writ  is  allowed,  the  affidavit  should 
not  be  entitled  in  any  cause. 

S  5445.  Notice  of  motion  for  writ. 

Farm  No,  i2io, 

[Title.] 
To  CD.: 

Please  take  notice  that  I  will  move  the  court  at  [etc.],  on  the 

day  of ,  18. .,  at  the  opening  of  court 

on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  for 
an  order  that  a  writ  of  prohibition  issue  directed  to  [name  the 

court  or  tribunal],  and  to   ,  the  judge  thereof, 

and ,  and  commanding  them  to  desist  and  refrain 

from  any  further  proceedings  in  [state  the  suit  or  proceeding- 
sought  to  be  prohibited],  or  for  such  further  or  other  relief  as- 
the  court  may  see  proper  to  grant;  which  motion  will  be  based 
upon  the  affidavit  of  A..B.  (and  the*  record  of  said  proceedings, 
designating  all  papers  to  be  used),  copies  of  which  are  herewith 
served. 

Yours,  etc., 

B.  D.,  Attorney  for  A.  B." 

[Dated,  etc.] 

S  5446.  AltematiTO  writ  of  prohibition. 

Farm  No.  I2ti. 

[Title.] 

The  people  of  f lie  state  of  California^  to  the 

court  of ,  and  to ,  greeting: 

Whereas  A.  B.,  of ,  lately  in  our  court  at y 

on  the day  of >  18. .,  represented  to  our 

so  Garlaiira  ▼.  Dryden,  80  Oal.  244.  If  the  proceeding  In  the  lowsr 
court  in  not  on  Its  fncp.  In  excess  of  Jurisdiction,  but  is  so  in  fact 
by  reason  of  the  existence  of  some  matter  not  disdosed,  such 
matter  ouffht  to  be  ayerred  in  some  proper  form,  to  make  the  want 
of  Jurifldlotlon  appear.  Havemeyer  t.  Superior  Ct,,  84  OaL  82Tr 
ISiAm.  St.  Rep.  192. 

21  Oaria^a  v.  Dryden,  30  Cal.  244. 

22  When  notice  of  the  nrnli^nHoT^  js  v\v^x\.  W  mi^st  be  at  least  ten: 
days.    Cal.  Code  Civ.  Pro.,  §  1088;  see,  also,  \  1005. 
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said  court,  that^  etc.  [stating  the  facts  and  proceedings  com- 
plained of]. 

Nevertheless,   you,   the  said   court  aforesaid,  and   the   said 

,  well  knowing  the  premises,  yet  contriving  as  it  is 

said,  the  said  A.  B.  unjustly  to  aggrieve  and  oppress,  have 
[stating  grievances],  in  contempt  of  us,  against  the  laws  and 
customs  of  our  said  state,  and  to  the  manifest  damage,  pre- 
judice, and  grievance  of  him,  the  said  A.  B.  Wherefore  the  said 
A.  B.  hafi  prayed  relief,  and  our  writ  of  prohibition  in  that 
behalf. 

We,  therefore,  being  willing  that  the  laws  and  customs  of 
our  said  state  should  be  observed,  and  that  our  citizens  should 
in  nowise  be  oppressed,  do  command  you  that  you  desist  and 
refrain  from  any  future  proceedings  in  [stating  the  matter  to 

be  prohibited]  until  the day  of  . . .  a ,  18. ., 

and  until  the  further  order  of  this  court  thereon;  and  that  you 
show  cause  before  our  said  court,  at  the  time  last  aforesaid,  at 

the  courtroom  of  this  court,  in ,  why  you  should 

not  be  absolutely  restrained  .and  prohibited  from  any  further 
proceedings  in  such  suit  or  matter.  And  have  you  then  and 
there  this  writ. 

Witness, ,  judge  [or  justice]  of  said  court  at 

,  the day  of ,  18. . 

[Seal.]  M.  W.,  Clerk.^^ 

i  5447.  Answer.  On  the  return  of  the  alternative,  or  the 
day  on  which  the  application  for  the  writ  is  noticed,  the  party 
on  whom  the  writ  or  notice  has  been  served  may  show  cause  by 
answer  imder  oath,  made  in  the  same  manner  as  an  answer  to  a 
complaint  in  a  civil  action.^  If  an  answer  be  made  which  raises 
a  question  as  to  a  matter  of  fact  essential  to  a  determination  of 
the  motion,  and  aifecting  the  substantial  rights  of  the  parties, 
and  upon  the  supposed  truth  of  which  the  application  for  the 
writ  is  based,  the  court  may,  in  its  discretion,  order  the  question 
to  be  tried  before  a  jury,  and  postpone  the  argument  until 
such  trial  can  be  had,  and  the  verdict  certified  to  the  court. 
The  question  to  be  tried  must  be  distinctly  stated  in  the  order 
for  trial,  and  the  county  must  be  designated  in  which  the  same 
shall  be  had.     The  order  may  also  direct  the  jury  to  assess  any 

Si  In  peremptory  writ  the  clause  relatlnic  to  showing?  cause,  etc., 
i0  omitted,  and  a  retnm  day  inserted.    Oal.  Code  Civ.  Pro.,  $  1104. 
^  Gal.  Code  Civ.  Pro.,  S  1069. 
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damages  the  applicant  may  have  sustaiiied,  in  case  they  Jind  for 
him.* 

I  5448.  Demurrer.  The  sufficiency  of  the  answ^  is  deter- 
mined under  the  rules  applicable  to  answers  in  general.  A  mo- 
tion to  strike  out  and  disregard  the  answer  as  immaterial  is  in 
effect  a  general  demurrer.^  So  is  a  motion  that  the  writ  issue 
notwithstanding  the  answer.^ 

I  6449.  Default.  The  writ  can  not  be  granted  by  default. 
The  case  must  be  heard  by  the  court  whether  the  adyerse  party 
appear  or  not.® 

I  6450.  Hearing  and  practice.  If  no  answer  be  made  the  case 
must  be  heard  on  the  papers  of  the  applicant  If  the  an- 
swer raises  only  questions  of  law,  or  puts  in  issue  immaterial 
statements,  not  affecting  the  substantial  rights  of  the  parties, 
the  court  must  proceed  to  hear  or  fix  a  day  for  'hearing  the 
argument  of  the  case*  On  the  trial  the  applicant  is  not  pre- 
cluded by  the  answer  from  any  valid  objection  to  its  sufficiency, 
and  may  countervail  it  by  proof  either  in  direct  denial,  or 
by  way  of  avoidance.**^  The  practice  is  the  same  as  in  man- 
damus}^ 

«  5461.  Punishment.  For  a  neglect  or  refusal  to  obey  a  per- 
emptory writ  of  prohibition,  the  party  may  be  punished  by  a 
fine  not  exceeding  one  thousand  dollars,  and  for  a  persistent  re- 
fusal may  be  imprisoned  until  the  writ  is  obeyed.** 

9  6452.  Service  of  writ.  The  writ  may  be  served  in  the  same 
manner  as  a  summons  in  a  civil  action,  except  when  otherwise 
expressly  directed  by  the  order  of  the  court.  Service  upon  a 
majority  of  the  members  of  any  board  or  body  is  service  upon 

26  Cal.  Ood©  Civ.  Pro.,  %  1090. 
28  MJddleton  v.  I^w,  30  Oal.  699. 

27  Ward  V.  Flood.  48  Onl.  46. 

28  Cal.  Code  Civ.  Pro.,  S  1094. 

29  Id.,  S  1088;  and  see  State,  etc.,  v.  Superior  Ct,  14  Wash.  St  208. 

80  Cal.  Code  Civ.  Pro.,  §  1091. 

81  See,  generally,  the  preceding  chapter  on  that  subject,  and 
Cal.  Code  Civ.  Pro.,  H  1088  to  1105,  inclusive;  see.  also.  High's 
Extraordinary  Legal  Remedies,  %  796  et  seq, 

82  Cal.  Code  Oiv.  Pro.,  %  1097. 
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the  board  or  body^  whether  at  the  time  of  the  service  tlie  board 
or  body  was  in  session  or  not.** 

I  5452a.  Oranting  or  r«fiiaing  writ  —  zniaceUaneoua  caae*. 
A  court  that  proceeds  in  the  trial  of  a  cause  against  the  ex- 
press prohibition  of  a  statute  is  exceeding  its  jurisdiction^  and 
may  be  restrained  by  writ  of  prohibition.**  It  will  lie  to  re- 
strain a  judge  from  proceeding  in  an  action  in  which  he  is 
disqualified  by  reason  of  interest,  although  the  court  over  which 
he  presides  may  have  jurisdiction  of  the  cause.^  It  will  lie 
to  prevent  the  Superior  Court  of  one  county  from  proceeding 
in  an  action  against  a  corporation  whose  principal  place  of 
business  is  in  another  county,  in  which  it  was  served  with  sum- 
mons.**  It  will  lie  against  a  court  which  threatens  to  enforce 
by  contempt  proceedings  the  issuance  of  a  county  warrant  in 
payment  of  a  stenographer's  fees  which  are  not  a  proper  county 
charge.'^  And  it  will  lie  in  a  proper  case  to  prevent  a  superior 
court  from  setting  aside  a  sale  of  real  estate  in  the  administra- 
tion of  a  decedent's  estate.*®  But  it  will  not  lie  to  arrest  the 
proceedings  of  an  inferior  court  in  the  administration  of  an 
estate,  unless  it  clearly  appears  that  such  proceedings  are  with- 
out, or  in  excesa  of,  the  jurisdiction  of  such  inferior  court.** 
Prohibition  will  not  lie  to  set  aside  acts  already  performed.*® 
The  writ  does  not  run  to  a  ministerial  officer.**  And  a  tax  col- 
lector,  being  a  ministerial  officer,  can  not  be  restrained  by  pro- 
hibition from  performing  the  duties  of  his  office.**  The  writ 
will  not  lie  to  restrain  a  tax  levy;**  nor  to  prevent  the  usurpation 
of  an  office.**     It  will  not  lie  to  restrain  a  board  of  supervisors 

» Id.,  1 1096.    Service  of  copy  of  the  petition  and  writ    See  Have- 
meyer  v.  Superior  Ct,  S4  OaL  327;  18  Am.  St  Rep.  102. 
M  Hayne  v.  Justices*  Ct.,  82  CJal.  284;  16  Am.  St  Rep.  114. 
M  Gold  Mine  Oo.  v.  Keyser,  58  C&l.  316. 
M  Fresno  Nat  Bank  v.  Superior  Ct.,  83  Cal.  491. 

87  State  V.  Superior  Ct.,  4  Wash.  St  30;  and  see  People  v.  Oar- 
rlngton,  5  Utah,  531;  Williams  v.  DwineUe,  51  Oal.  442. 

88  State  V.  Superior  Ct,  10  Wash.  St  168. 
80  State  V.  Benton,  12  Mont.  66. 

40  Hall  V.  Superior  Ct.  63  OaJ.  179;  Havemeyer  v.  Superior  Ot, 
84  Id.  327;  18  Am.  St.  Rep.  192;  Brooks  v.  Warren,  5  Utah,  89. 

41  Le  Cotkte  v.  Town  of  Berkeley,  57  Cal.  269. 
*8  Hobart  V.  Tillson.  66  Oal.  210. 

48  City  of  Ooronado  v.  San  EMego.  97  Oal.  440. 
44  Bncfcner  v.  Veuve,  63  Oal.  304. 
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from  fixing  water  i^ates.^  It  ought  not  to  issue  to  restrain  the 
progress  of  any  legislation  pending  in  a  board  authorized  by 
the  lavHB  to  legislate  with  respect  to  matters  of  public  interest.** 
The  writ  will  not  lie  to  restrain  courts  having  original  juris- 
diction of  cases  in  equity  from  issuing  injunctions  in  excess  of 
their  jurisdiction,  when  there  is  a  complete  remedy  by  appeal 
from  any  final  judgment  that  may  be  rendered  by  such  courts 
in  such  cases.*''  The  fact  that  a  writ  of  replevin  issued  by  a 
justice  of  the  peace  is  returnable  on  Sunday,  or  that  the  proceed- 
ings in  such  action  involve  the  title  to  real  estate,  or  that  the 
plaintiffs  therein  and  the  officers  making  the  levy  were  tres- 
passers, are  not  grounds  for  the  issue  of  a  writ  of  prohibition 
to  restrain  such  proceedings.*® 

I  5452b.  Prohibition  —  rehearing.  A  petition  for  a  rehearing^ 
and  not  a  motion  for  a  new  trial,  is»  the  proper  remedy  for  one 
desiring  a  rehearing  of  an  original  petition*  in  the  Supreme 
Court  for  a  writ  of  prohibition,  after  a  decision  has  been  ren- 
dered thereupon.*® 

«  SprinjjT  Valley  Water  Works  y.  Bartlett,  63  Oal.  245. 

*ft  Spring  Valley  Water  Works  v.  San  Francisco^  52  Cal.  111. 

47  state  y.  Jones,  2  Wash.  St.  662;  26  Am.  St.  Rep.  8©7.  Issue  of 
the  writ  In  insolvency  proceedings.  See  Hayne  v.  Justices'  Conrt, 
82  Cal.  2S4:  16  Am.  St.  Rep.  114;  Goddard  v.  Superior  Ct,  90  Cal.  364; 
Halle  V.  Superior  Ct.  78  Id.  418,  After  the  pmperty  of  the  In- 
solyent  has  been  sold  by  the  assignee  there  is  no  office  for  the  writ 
of  prohibition  to  perform  in  reference  thereto.  Ohinette  y.  Conklln, 
105  Cal.  465. 

^Tapin  V.  Mariineas,  4  N.  >fex.  165,  but  compare  People  v. 
Spiers.  4  Utah,  385. 

M  Grangers'  Bank  y.  San  Franciscov  101  Cal.  198. 


CHAPTER  V. 

EMINENT  DOMAIN. 

i  54680.  Power  of,  generally.  The  power  of  eminefnt  domaia 
is  one  of  the  inalienable  incidents  of  sovereignty,  which  may 
be  exercised  in  favor  of  public  uses  over  any  and  all  property, 
private  and  even  public.^  But  this  power  is  to  be  exercised 
under  and  by  virtue  of  the  legislative  will  as  expressed  by  the 
law-making  power,  and  the  right  to  exercise  it  must  be  given 
expressly  or  by  necessary  implication  from  power  expressly 
given.^  The  determination  as  to  whether  or  not  the  power 
shall  be  exercised,  and  as  to  what  lands  are  necessary  to  be 
taken,  is  a  political  and  legislative  question,  and  not  a  judicial 
one.  If  the  use  is  a  public  use,  the  power  of  the  court  is  con- 
fined to  seeing  that  the  burdens  cast  upon  the  citizen  are  in 
conformity  with  the  methods  prescribed  by  the  Legislature,  and 
that  those  methods  are  not  in  conflict  with  the  fundamental 
rights  of  the  people.' 

ft  5452d.  Nature  of  condeauiation  proceedings.  Condemnation 
proceedings  are  purely  statutory  and  special  in  their  character, 
and  strict  compliance  with  the  requirements  of  the  statute  is 
essential.*  The  proceedings  can  be  only  instituted  under  the 
particular  statutes  which  warrant  them,  and  the  right  is  limited 
to  those  who  seek  to  take  the  property  belonging  to  others.^ 

1  See  QUmer  v.  Lime  Point,  18  Cal.  229;  Moran  y.  Ross,  79  id.  159; 
Woodmere  Cemetery  v.  Roulo,  104  Mich.  595. 

2  So.  Pac.  R.  R.  Co,  v.  Railway  Co.,  Ill  Cal.  221;  Boston,  etc. 
R.  R.  Co.  v.  Railroad  Co.,  124  Mass.  368;  Barre  R.  R.  Co.  v.  Rail- 
road Co.,  61  Vt  1;  15  Am.  St.  Rep.  877. 

3  Wulzen  V.  Board  of  Supervisors,  101  Cal.  15;  40  Am.  St.  Rep. 
17.  As  to  the  right  of  eminent  domain  in  California,  see  Cal.  Code 
Civ.  Pro.,  §§  1254,  1257.  as  amended  by  act  of  March  27,  1897. 
In  whose  behalf  the  right  may  be  exercised.  See  Cal.  Code  Civ. 
Pro.,  §  1238,  as  amended  by  act  of  March  4,  1897. 

4  Knoth  V.  Barclay,  8  Col.  300;  Railroad  Co.  v.  Allen,  13  id.  229; 
Lewis  V.  Railroad  Co.,  5  S.  Dak.  148. 

6  Colo.,  etc..  R.  R.  Co.  v.  Ruedl,  2  Col.  App.  202;  and  see  Heiser 
V.  New  York,  104  N.  Y.  68;  Railroad  Co.  v.  Mattheis,  35  Neb.  4a 
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i  5462e«  Complaint  or  petition.  Condemnatian  proceedings 
under  the  South  Dakota  statute  most  be  in  writing,  and  made 
a  matter  of  riacord.  The  jurisdiction  of  the  judge  to  act  must 
be  affirmatively  shown  by  a  proper  petition  stating  the  juris- 
dictional facts.®  The  petition  should  show  the  value  of  the 
property  sought  to  be  taken  or  the  amount  involved  in  the  pro- 
ceeding.^ So,  the  necessity  of  the  use  for  which  the  condemna- 
tion is  sought  must  be  alleged.^  But  where  the  complaint  con- 
tained no  averment  that  the  land  in  question  had  been  appro- 
priated to  a  public  use,  it  was  held  sufficient  on  demurrer  with- 
out alleging  that  the  land  was  required  for  a  more  necessary 
public  use.®  In  a  proceeding  to  condemn  a  right  of  way  for  a 
railroad  company,  the  complaint  must  contain  a  description  oi 
each  piece  of  land  sought  to  be  taken,  and  whether  the  same 
includes  the  whole  or  only  a  part  of  an  entire  tract. ***  Extreme 
accuracy  is  required  in  the  description  of  the  property  sought  to 
be  acquired,  and  there  must  be  no  uncertainty  in  such  descrip- 
tion or  in  the  degree  of  interest  sought  to  be  acquired.*^ 

i  M62f.  AmoiidiniNit  of  petition.  The  court  has  full  power 
to  grant  leave  to  amend  a  petition  in  condemnation  proceed- 
ings whenever  it  shall  be  of  the  opinion  that  justice  may  require 
it.*^    And  a  petition  which  is  insufficient  by  reason  of  a  de- 

« Lewis  y.  Railway  Co.,  5  S.  Dak.  148.  Jurisdiction  of  Superior 
Court  to  entertain  the  proceeding.  See  Bishop  v.  Superior  Court, 
87  Cal.  226. 

7  Railroad  Go.  v.  Allen,  13  Col.  229.  See  San  Diego  Land  Co.  v. 
Neale,  88  Gal.  50. 

8  City  of  Helena  v.  Harvey,  6  Mont.  114. 

dLake  Pleasantson  Water  Co.  v.  Water  Co.,  67  Cal.  669.  In- 
sufficiency of  complaint  In  falling  to  show  that  the  use  for  which 
condemnation  1b  sought  Is  a  public  use,  and  for  uncertainty  in  not 
showing  definitely  what  water  rights  are  proposed  to  be  con- 
demned. See  Aliso  Water  Go.  y.  Baker,  95  Cal.  26a  Instances 
of  sufficient  averment  of  a  public  use.  Cummlngs  v.  Peters,  56  Cal, 
593;  Rlalto  Irrigation  District  v.  Brandon,  103  Id.  384. 

10  Cal.  Cent  Railway  Co.  v.  Hooper,  76  Cal.  404.  Sufficiency 
of  complaint  In  action  by  "railroad  committee"  to  secure  rights 
of  way.  See  Judson  y.  Gage,  91  Cal.  304.  Sufficient  allegation  of 
termini  of  proposed  railway.  Cal.,  etc.,  R.  R.  Co.  y.  So.  Pac. 
Railway  Co.,  67  Cal.  59;  Bryan  y.  Moorev  81  Ind.  13. 

11 /ft  re  Railroad  Co.,  70  N.  Y.  191;  Matter  of  Water  Commrs., 
96  Id.  861;  Metrop.,  etc.,  Railway  Co.  y.  Domlnlck,  55  Hun,  198. 

13  Contra  Costa  R.  R.  Co.  y.  Moss,  23  Cal.  823. 
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fectiye  jurisdictional  ayerment^  may  be  amended  so  that  the 
court  may  have  jurisdiction  of  the  subject-matter  thereafter." 

» 

i  6452g.  Verification.  The  petition  need  not  be  verihed 
when  not  so  required  by  the  statute.  When  the  proceeding  is 
brought  in  the  name  of  a  county,  the  answer  need  not  be 
verified." 

I  5468h.  Matters  of  practice — generally.  A  proceeding  for 
the  condemnation  of  land  is  not  commenced  under  the  California 
statute  until  the  issuance  of  summons.  ^^  In  California,  it  is  the 
duty  of  the  owner  of  the  land  to  allege  and  prove  its  value,  and 
the  burden  of  proof  as  to  the  value  is  upon  him.^"  Under  the 
Constitution  and  statutes  of  Washington,  the  petitioner  in  a  pre- 
ceeding  to  appropriate  lands  for  right  of  way,  has  the  right  to 
open  and  close,  both  in  the  presentation  of  proof  and  the  argu- 
ment to  the  jury,  as  the  burden  rests  upon  him  to  show  not  only 
the  necessity  for  the  taking  but  the  reasonable  value  of  the  land 
appropriated.^'^  Under  the  Colorado  statute,  the  question  of 
necessity  for  taking  the  property  for  municipal  purposes,  is 
not  for  the  jury  to  determine,  but  is  wholly  within  the  province 
of  the  municipal  authorities.^^  The  cause  is  heard  upon  the 
petition,  no  answer  or  reply  thereto  being  necessary.  The  stat- 
ute provides,  however,  for  the  filing  of  a  cross-petition  by  any 
person  interested  in  the  property  sought  to  be  taken  who  has 
not  been  made  a  party  to  the  action.*'  And  in  some  jurisdic- 
tions objections  to  the  condemnation  may  be  interposed  by  any 
appropriate  pleading.*^  The  landowner  is  entitled  to  notice  of 
the  application  to  be  made  to  the  court  to  appropriate  his  land 
to  public  use,  before  judgment  appropriating  it  can  be  entered. 

t»  Land  Co.  v.  Ditch  Co.,  18  Col.  489. 

u  Monterey  County  v.  Cushing,  83  Cal.  507. 

MPac.  Coast  Railway  Co.  v.  Porter,  74  Cal.  261. 

i«8an  Diego  I^nd,  etc.,  Co.  v.  Neale,  88  Cal.  60;  Monterey  Oo. 
V.  Gushing,  88  id.  607;  alsov  Railroad  Co.  v.  Allen,  13  Col.  429. 

17  Bellingham,  etc.,  R.  R.  Co.  v.  Strand,  4  Wash.  St.  311;  Seattle, 
etc,  R..  R  Co.  T.  Oilchrist;  4  id.  509.  Otherwise  in  Oolorada  Rail- 
road Ca  v.  Allen,  18  Col.  229. 

IS  Warner  v.  Town  of  Gunnison,  2  Col.  App.  430. 

!•  Denver,  etc.,  R.  R.  Co.  v.  Griffith,  17  Col.  598. 

90  St.  Joseph,  etc.,  R.  R.  Co.  v.  Railroad  Co.,  94  Mo.  535;  Matter 
of  Lockport,  etc.,  R.  R.  Co.,  77  N.  Y.  657;  Tracy  v.  RaUroad  Co., 
80  Ky.  264. 
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And  after  such  notice  he  has  the  right  to  contest  the  appropria- 
tion of  his  land  to  the  petitioner's  use.*^ 

I  54521.  Joi2idflr  of  prooeddings.  Under  the  California  stat- 
ute (Code  Civ.  Pro.,  §  1244),  a  proceeding  by  a  railroad  cor- 
poration to  acquire  a  right  of  way  across  the  right  of  way  of 
another  railroad  company,  and  a  proceeding  to  acquire  a  right 
of  way  over  lands  which  the  defendant  owns  in  fee,  may  be 
united.** 

S  5452J.  Viewing  premises.  In  the  trial  of  a  proceeding  for 
the  appropriation  of  lands,  it  is  within  the  discretion  of  the 
trial  court  to  permit  the  jury  to  view  the  premises.*^ 

S  5452k.  ConclusivMiefis  of  Judgment.  Independent  of  stat- 
utory provisions,  a  judgment  of  a  court  of  competent  jurisdic- 
tion in  condemnation  proceedings  is  as  conclusive  upon  the 
parties  thereto  as  any  other  judgment.**  The  court  having 
jurisdiction  of  the  subjectr-matter  and  of  the  parties,  the  judg- 
ment is  conclusive  against  collateral  attack,  although  it  may 
be  erroneous  on  its  merits,  or  irregular  in  its  f  orm.**^ 

21  Baltimore,  etc.,  R.  R.  Co.  v.  Pittsburg,  etc.,  R.  R.  CJow,  17  W. 
Va.  812;  and  see  Rockwell  v.  Nearing.  35  N.  Y.  306;  Lan^ord  v. 
Commissioners,  16  Mino.  376;  Rutherford's  Oase,  72  Penn.  St  82. 

22  Cal.,  etc.,  R.  R.  Co.  v.  So.  Pac.  R.  R.  Co.,  67  Cal.  59. 
28Bellingham  Bay,  etc.,  R.  R.  Co.  v.  Strand,  4  Wash.  St  311; 

Coughlen  v.  Railroad  Co.,  36  Kan.  422.  In  some  jurisdictions  it 
is  by  statute  made  the  duty  of  the  jury  to  view  the  premises,  in 
which  case  the  court  has  no  discretion  in  the  matter.  See  Kan- 
kakee, etc.,  R.  R.  Co.  V.  Straut  102  III.  666;  Bridge  Co.  v.  Corn- 
stock,  36  W.  Va.  263. 

24  Baltimore,  etc.,  R.  R.  Co.  v.  Railroad  Co.,  17  W.  Va-  812; 
Muhle  v.  Railroad  Co.,  86  Tex.  469;  Railroad  Co.  v.  Forney,  35 
Neb.  607. 

20  Burke  v.  City  of  Kansas,  118  Mo.  800. 
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A. 

ABANDONMSNT: 

of  land:  what  constitiites,  9  2^43. 

when  authorizes  wife  to  sue  alone,  S  166. 

plea  of:  in  ejectment,  |  3745. 

of  replication:  and  subetitatlon  of  new  one,  i  4S0^ 

of  motion,  ft  1410d. 

of  motion  to  set  aside  report  of  referee,  I  4788. 

need  not  be  alleged  when,  in  action  on  insurance  policy*  I  768. 

of  contract  by  builder!  loss  of  compensation,  i  1214. 
▲BATBMBNT.    See  Pleas. 

pleas  in:  and  effect  of,  I  3188. 

pleas  in:  in  ejectment,  %i  3746-3748. 

plea  in:  prior  suit  pending,  §|  3234-3238. 

plea  in:  nonjoinder  of  parties,  §9  3206-3302^ 

misnomer:  pleading  defense  of,  S  3294. 

when  action  does  and  does  not  abate,  |  3260. 

of  action:  by  death  of  party:  generally,  9  8260. 

of  action:  by  death  of  wife,  9  3256. 

of  suits:  by  dissolution  of  corporation,  9  8844,  and  ooto^ 

party  ciylUy  dead,  9  3263. 

death  of  appellant:  effect,  9  3256. 

death  of  defendant  before  suit:  f(M:m,  9  3249. 

of  action  for  assault  and  battery,  9  1621. 

of  trespass:  at  common  law,  9  2042. 

of  action  for  libel  or  slander,  9  1708. 

marriage  of  party  to  action,  99  3285-3290. 

of  common  nuisance,  9  2395. 

of  claim:  as  nuisance,  9  2446. 

of  nuisance:  action  for,  9  2386. 

of  nuisances:  jurisdiction  in  Superior  Court;  9  46. 

of  nuisances:  forms  of  complaints,  99  2383,  2461. 
ABSTRACT: 

for  purpose  of  appeal  under  South  Dakota  practice,  9  6066,  notet 
ABUSIVE  LANGUAGE: 

allegation  In  complaint  in  action  for,  9  2093, 
ACCEPTANCE.    See  Bills  of  Exchange;  Sales. 

of  bills  of  exchange:  what  amounts  to,  9  1012. 

of  bill:  by  corporation,  9  1044. 
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AOOBFT  ANCE  —  Gontiiiaed. 

written  ai;reemeiit  to  accept  amemita  to,  i  1047. 

letter  of  credit  as  amountiiig  to^  i  1009. 

prominee  only  can  sne  on  promise  to  accept,  i  lOGO, 

of  negotiable  paper:  how  pleaded,  I  1034. 

of  bill  of  exchange:  allegation  as  to,  I  100& 

allegation  that  defendant  accepted,  I  1054. 

effect  of  ayerment  of:  In  complaint,  %  688,  note. 

third  party  may  become  acceptor  of  negotiable  paper,  |  WISL 

conditional:  how  enforced,  I  1054,  note. 

how  nonacceptance  alfects  right  of  payee,  i  1088. 

of  gnaranty:  notice  to  guarantor,  |  723. 

of  goods  by  buyer:  what  sufficient,  %  1392. 

of  goods:  effect  of,  §  1408. 

doea  not  defeat  buyer's  rights  arising  from  breach  of 

rant}'.  %  1408»  note. 
of  performance  of  contract  by  architect,  \  1215. 
of  work:  terminates  liability  of  contractor,  |  2001. 
necessary  to  charge  carrier  with  loss  of  goods,  f  1058. 
AGOBPTOR.    See  Acceptance. 

for  accommodation:  recoTery  by,  from  drawer,  %  1057. 
person  not  party  to  bill  of  exchange  may  become  acceptor,  §  1018L 
AOOIDBNT: 

unavoidable:  defense  based  on,  \  3561b. 

inoTitable:  immaterial  defense,  f  8883f. 
ACCIDENT  POLICY: 

of  Insurance:  ayermentB  of  complaint  in  action  on,  f  TSUu 
ACCOMMODATION    INDORSEIL    See    Promissory   Notes. 

when  liable  to  payee,  %  1155. 

what  defenses  available  to,  |  3482. 
ACCOMMODATION  MAKER: 

may  recover  payments  made,  |  1000. 
ACCORD  AND  SATISFACTION.    See  Pleas. 

what  is:  and  when  allowed,  f  3232. 

plea  of:  form,  |  3^0. 

must  be  specially  pleaded,  §  323L 

essential  averments  of  plea,  |  3231. 

plea  of:  to  action  on  Judgment,  S  3428. 
ACCOUNT.    See  Accounting. 

action  for  balance  of:  insufficient  plea,  I  3388. 

denial  of  mistakes  or  errors,  §  3388. 

denial  of  mutual  dealings:  form,  |  3389. 

denial  insufficient  to  form  issue,  \  3391. 

pleading  several  defenses,  %  3392. 

plea  of  Statute  of  Limitations,  %  3398. 

answer  on  information  and  belief,  \  3890. 

averment  of  adjustment  and  settlement  of,  f  8387. 

taking  of:  in  foreclosure  suit,  §  2282^ 

action  to  reform:  allegations,  f  2808,  and  note. 

demand  for  items  of,  t(  4433-443a 
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ACOOUNTINO.    See  Accounta 

between  partners:  right  of  action  for,  f  516,  note. 

between  partners:  pleading  and  procedure,  f  2654a. 

in  respect  to  partnership  affairs:  parties  to  suit  for,  f  S21,  im^ 
note. 

action  for:  on  dis8<^utlon  of  partnership,  |  261S. 

between  tenants  in  common  of  will,  |  2634. 
ACCOUNTS.    See  Bill  of  Particulars. 

mutual,  open,  and  current:  when  are,  I  609. 

mutual:  of  what  made  up,  I  609. 

making  and  dellvevy  of  copy  of  account,  S  606.  ^ 

assignment  of:  by  indorsement,  |  339. 

action  on:  by  assignee  of,  f  339. 

essential  ayerments  in  action  on,  ft  607. 

settlement  of  joint  venture,  |  610  ' 

action  of  account  at  law  by  one  partner  against  another,  t  611, 

running:  actions  on,  |  612. 

action  of  account  lies,  when,  9  613. 

complaint:  although  refusing  to  account,  should  indicate  nature 
of  claim,  ft  617. 

how  stated:  and  effect  of,  |  618. 

effect  of  erasure  in  settled  account,  i  621. 

essential  averments  in  action  on  account  stated,  |  617. 

complaint  for  general  balance  of  account,  f  622,  and  note. 

complaint  on  an  account  for  services:  sufficiency,  IS  625»  606^ 
and  note. 

separate  statement  of,  as  separate  causes  of  action,  f  1597. 

plea  of:  form,  I  3385. 
ACCOUNT  STATED.    See  Accounts. 

what  is,  I  617. 

essential  averments  in  action  on,  §  617.  • 

nature  of  action  on,  f  618. 

insufficient  allegation  of,  §  618. 

phrase  ''errors  excepted:"  Import  of,  f  619. 

attack  on:  for  mistake,  §  020,  note. 

opening  of,  ||  619,  620. 
ACCRETION: 

partition  of  land  formed  by,  §  2474. 
ACKNOWLEDGMENT: 

revival  of  barred  debt  by,  f  427. 

of  service  of  summons:  sufficiency  of,  f  3947. 
ACQUIESCENCE: 

account  stated  as  result  of,  S  0>18. 
ACT  OF  GOD.    See  Common  Carriers. 

Includes  what  losses,  |  1953. 

damage  by  the  elements,  |  1301. 

is  good  excuse  for  an  escape,  i  575. 

excuses  failure  on  part  of  common  carrier,  ft  1987,  1989. 

excuses  innkeeper  for  loss  of  goods,  §  1921. 

how  pleaded  in  excuse  of  nonperformance,  t  3561,  and  noti^ 
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ACTION  ON  CASE. 

actions  under  codes  partake  of  nature  of,  f  ISL 
ACTIONa    See  Cause  of  Action. 

defined,  S  3. 

how  divided,  §  4. 

are  deemed  pending,  when,  f  3,  note. 

terminate,  when,  |  3. 

distinguished  from  pleadings,  ft  183. 

Tarious  steps  in  enumerated,  |  183. 

as  local  or  transitory,  9|  51,  2094. 

Identity  of  cause  and  parties,  |  3236^ 

forms  of:  abolished  under  Code  procedure,  i  ITQl 

in  rem   or  in  personantf  I  51. 

€x  delicto;  parties  plaintiff  in,  |  150. 

Joinder  of  causes  of,  S  314. 

when  ordered  to  be  copsolldated,  |  4406. 

by  assignees  of  bonds,  notes,  etc.,  |  340. 

on  bcHids  and  contracts  of  municipal  corporation,  f  40L 

by  individual  banker:  in  New  York,  |  377. 

Joint  or  several:  to  enforce  liability  of  stockholders,  f  416. 

by  and  against  executors  and  administrators,  ft  141. 

against  trustees:  parties  defendant,  §  175. 

by  third  person  for  whose  benefit  promise  is  made^  f  132. 

for  debt:  nature  of,  9  317. 

by  tenant  in  common  against  cotenant,  i  368. 

in  aid  of  legal  process,  §  2558,  note. 
ACTS: 

of  di^Qualied  Judge  are  voidable  only,  |  77,  note. 
ACTS  OF  CONGRESS.    See  Statutes. 

general:  need  not  be  specially  pleaded,  §  330,  note. 
ADMINISTRATION.    See  Executors  and  Administrators. 

profert  of  letters  of:  not  necessary,  §  421. 

petition  for  letters  of:  is  a  pleading,  §  177,  note. 

allegations  as  to  granting  letters  of,  |  421. 
ADMINISTRATORS.    See  Administration;  Execut(M*B  and  Admin- 
istrators. 
ADMISSIONS: 

in  pleadings:  effect  of,  §  204. 

in  pleadings:  by  failure  to  answer,  {  201. 

by  demurrer  and  answer,  §  202. 

in  answer:  effect  of,  I  3177,  and  note. 

in  answer:  when  not  to  be  taken  as  facts,  |  3166y. 

by  want  of  verifications,  §  202. 

as  to  value  of  land:  evidence,  §  1449. 

of  due  execution  of  written  instrument,  §  981. 

of  genuineness  of  written  instrument,  §  973. 
ADMISSION  TO  PRACTICE.    See  Attorney  at  Law. 

application  for:  is  a  special  proceeding,  9  6. 
ADOPTION: 

of  special  verdict  in  equity  case,  §  4705,  note. 
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ADULTERY.    See  Divorce;  Seduction. 

defined,  i  2t$58. 

how  alleged,  i  2659. 

by  what  proof  established,  §  2661. 

subsequent  acts  of:  ground  for  second  action  of  divorce,  §  2686. 
ADVERSE  CITIZENSHIP.    See  Removal  of  Causes. 

sufficient  allegation  of:  under  removal  of  causes,  acts,  I  107f. 
ADVERSE  CLAIM.    See  Adverse  Possession. 

action  to  determine,  Joinder  of  plaintiffs,  |  367. 

averments  of  complaint  to  determine,  ft  2506. 
ADVERSE  POSSESSION: 

kinds  of,  I  3781. 

foundation  for:  at  common  law,  §  3787. 

title  by,  I  2269. 

acquisition  of  Utle  by,  H  2507,  3790. 

purchaser  of  equitable  title,  §  3784. 

consecutive  possession,  |  3783. 

possession  as  tenants  In  common,  S  3786. 

may  be  acquired  to  part  o#  tract,  §  3781. 

on  public  lands:  what  constitutes,  |  2207. 

no  title  by:  against  general  government,  §  3787. 

of  right  to  use  of  water,  |  3782. 

how  pleaded  as  a  defense,  ft  3785. 
ADVERTISEMENT.    See  PublicaUon. 

injunction  to  restrain  publication  of,  S  2836. 
AFFIDAVIT  OF  DEFENSE: 

on  motion  to  set  aside  default,  §  4807,  and  note^ 

must  show  what,  i  4809. 
AFFIDAVIT  OF  MERITS.    See  Venue. 

on  motion  for  change  of  venue,  §  56. 

must  be  made  and  served  with  notice  of  motion  for  change 
of  venue,  §  66. 

form  and  sufficiency  of,  S  66. 

when  not  necessary,  |  63  note. 

may  be  made  by  one  of  several  defendants,  f  62. 

may  be  made  by  attorney  of  party:  when,  S  66. 

insufficient  form  of,  I  80. 

for  change  of  venue:  on  account  of  convenience  of  wltnesfles» 
II  71,  72. 

on  ground  of  partiality  and  prejudice,  |§  69,  70. 

on  ground  of  bias  or  prejudice  of  Judge,  I  80. 

in  denial  of  validity  of  Judgment,  §  3438,  note. 
AFFIDAVITS.    See  Affidavits:  Forms  of. 

may  be  taken  l)efore  whom,  §  203. 

caption:  commencement  and  conclusion,  |  262. 

certificate  of  clerk,  §  275. 

date  of,  f  264. 

entitling  of,  $  265. 

formal  parts  of,  H  262-277. 

Jurat  to:  form  of,  §§  260-277. 
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AFFIDAVITS  —  Continued. 

jurat:  subscription  to,  ||  273,  274. 
Jurat:  when  deponent  Is  blind,  |  276. 
jurat:  when  a  foreigner,  f  277. 
reference:  atlldavlt  on  motion  for,  ff  4711,  471& 
to  strike  out:  no  part  of  Judgment-roll,  t  4760. 
Tenue  In:  essential,  §  260. 
Tenue:  state  and  count3%  §  271. 
sufficiency  of:  generally-,  §  271,  note, 
requisites  to  yalidlty  of:  generally,  IS  264-278. 
of  Teriflcatlon  of  complaint:  before  whom  taken,  i  281. 
of  justness  of  claim  against  estate  of  decedent,  t  428. 
how  taken  In  foreign  country,  |  263. 
of  prejudice:  sufficiency  of,  §  107b. 
In  opposition  to  motion  for  change  of  venue,  §S  82,  83. 
AFFIDAVITS:  FORMS  OF: 

amendment:  to  compel  plaintiff  to  elect  between  seyeral  counts, 

i  4462.  * 
amendment:  to  obtain  leave  to  con%ct  fictitious  name,  t  4480. 
arrest  and  bail:  in  civil  actions,  requisites  of,  §  3080. 
by  agent,  9  3090. 
for  arrest  of  fraudulent  debtor,  §  4001. 

sufficient  statement  in,  |  4011. 
for  removal  of  property  to  defraud,  I  4012. 
in  support  of  motion  for  enlargement  of  time  to  surrender 

defendant,  9  4076. 
on  ground  of  departure,  §  3001. 

showing  money  received  in  fiduciary  capacity,  §  8004. 
attachment:  for  attachment  against  resident,  t  4104. 
before  whom  sworn,  §  4107. 
requisites,  §  4100. 
statements:  how  made,  S  4100. 
what  it  must  state,  9  4106. 
against  nonresident,  §  4110. 
what  it  must  state,  {  4111. 
change  of  place  of  trial:  for  nonresldence,  f  66. 
for  partiality  or  prejudice,  9  68. 
for  convenience  of  witnesses,  9  71. 
by  whom  made,  9  72. 
what  it  should  state,  9  72. 
when  to  be  made,  9  72. 
for  disqualification  of  Judge,  9  75. 
resisting  motion  for  change,  9  82. 
claim  and  delivery:  common  form,  9  4188. 
same:  another  form,  9  4184. 

requisites  of,  9  4184. 
of  claim  by  t^Ird  person.  9  4217. 
must  be  made  and  served,  9  4218. 
form  of  notice  to  accompany,  9  4210. 
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AFFIDAVITS:  FORMS  OF  —  Contlnned. 
continuance:  common  form,  f  4022. 

what  it  must  state^  i  4023. 
coats:  affidavit  to  accompany  bill  of  costs,  f  f  4829,  4880. 
enlarge  time  to  plead:  in  support  of  motion,  S  4440. 
garnishee:  to  examine  garnishee,  §  4168. 
injunction:  for  injunction  in  support  of  complaint,  f  4282. 
practice  thereon,  |§  4234,  4235. 
the  same:  by  agent  or  clerk,  S  4288. 
Interpleader:  in  action  to  recover  money,  §  4526. 
to  recover  specific  personal  property,  §  4527. 
Joint  debtors:  for  proceeding  against,  ft  5881. 
Judgment  debtors:  for  examination  of,  §  528& 
order  of  arrest,  |  5258. 
what  to  contain,  $  5239. 
lost  paper:  to  prove  loss  of  document,  f  5815. 
new  trial:  affidavits  or  statement  necessary,  SI  4862-4864. 
on  ground  of  irregularity,  §  4863. 
on  ground  of  misconduct  of  Jury,  §  4873. 
on  ground  of  surprise,  §  4878. 
what  it  should  state,  §  4883. 
on  ground  of  newly-discovered  evidence,  $  4884. 
what  must  be  shown,  $9  4885-4891. 
on  ground  of  excessive  damages,  S  4909. 
reference:  for  order  of,  §  4711. 
setting  aside  Judgment:  on  Judgment  by  default,  t§  4796-4809. 
by  whom  made,  §  4807. 
form  of,  II  4806,  4809. 
what  must  be  shown,  S|  4808^915. 
submitting  controversy  without  action,  §  5330. 
substitution  of  parties:  by  assigrnee  of  plaintiff,  |  4492. 
by  defendant:  for  plaintiff*s  executor,  §  4501. 
husband  to  continue  after  marriage,  |  4495. 
substitution  of  pap^«:  to  supply  the  place  of  lost  pleading, 

I  4505. 
summons:  for  publication  of  summons,  |  3931. 
what  it  must  show,  S  3936. 
when  sufficient,  §  3036. 
when  insufficient,  §  3936. 
of  publication  of  summons,  S  3940. 
by  whom  made,  §  3941. 
when  sufficient,  |  3941. 
of  service  of  summons  upon  several  defendants,  |  3981« 
of  service:  another  form,  §  3932. 
what  it  must  show,  J  3933. 
when  sufficient,  §  3933. 
of  service  by  mail  of  summons  and  complaint,  |  3942.  , 

statement  in,  |  3948.  { 
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AFFIDAVITS:  FORMS  OF  —  Continued. 

supplemental  pleadings:  on  motion  to  file  supplemental  con- 
plaint,  §  4539. 
to  file  supplemental  answer,  §  4541. 
aste:  to  obtain  order  to  restrain  waste,  f  4360. 
what  It  should  state,  I  4351. 

witness:  commission  to  examine  out  of  state,  S  5337. 

by  whom  made  and  what  it  should  show,  H  5338,  5339. 
for  examination  of  witness  on  deposition,  f  5336. 

written  instruments:  d^iying  genuineness  of,  §  4422. 
when  to  be  tiled,  §  4423. 

writ  of  prohibition:  affidavit  for,  S  5443.  "^ 

AFFRAY.    See  Assault  and  Battery. 

witness  of:  may  lawfully  interfere,  §  3613. 
AFFREIGHTMENT: 

contract  of:  distinguished  from  hiring,  S  1234. 
AFTER  SIGHT: 

what  it  Implies,  9  1012. 
AGENCY.    See  Agent;  Principal  and  Agent 

allegation  of:  in  pleading,  §  961. 
AGENT.    See  Principal  and  Agent 

pledgee  treated  as:  when,  §  1982. 

to  effect  insurance:  authority  of,  S  741. 

may  guarantee  collectibility  of  note,  S  71& 

warranty  of  chattels  by,  |  1574. 

may  give  notice  to  charge  Indorser,  S  1161,  note. 

subscription  by:  designation  of  capacity,  S  984. 

allegation  of  powers  of,  §  1983. 

T^flcation  of  complaint  by,  §  294. 

averment  of  character  of  in  complaint,  I  306b 

action  by:  in  own  name,  instances,  9  352^ 

action  by:  to  recover  commissions,  §  845,  note. 

action  by:  on  note,  indorsed  for  collection,  §  1006. 

suit  by:  as  trustees  of  express  trust  §§  362,  39Bv  nota 

comi^aint  on  note  executed  by,  §  1134. 

action  against:  averments,  §  1990. 

conversion  by:  liability,  S  2101. 

liability  of  in  trover:  allegations,  9  2115. 

complaint  against:  for  money  had  and  rec^ved,  9  846. 

trespass  by  one  acting  as:  allegation,  §  2043. 

liability  of:  for  money  in  fiduciary  capacity,  f  8905. 

defenses  available  to' suits  by,  9  3711,  note. 

complaint  against  forwarding  agent:  failure  to  forward:  fonii» 
9  1991. 

complaint:  selling  for  a  worthless  bill:  form,  9  1986. 

carelessly  selling  to  insolvent:  fovni,  9  1985. 

not  using  diligence  to  sell  goods:  form,  9  1979. 

for  not  accounting:  form,  9  1989. 
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AGISTBR    See  Animals;  Bailments. 

is  not  an  Insurer  of  tlie  property,  S  1884,  note. 

liability  for  injury  by  vicious  bull,  §  1934. 

Uen  of,  S  1900. 
AGREED  CASE.    See  Submission  of  Controversy. 

requisites  of,  §  5328,  note. 

submission  of:  for  decision  of  court,  S  5328. 

sufficiency  of  affidavit,  §  5330,  note. 
AGREEMENTS.    See  Contracts;  Covenants. 
AIDER.     See  Verdict 

of  pleading:  by  pleading  of  adverse  party,  §  3165y. 

of  pleading:  by  verdict,  S  4096^  note. 
ALIEN: 

when  a  party;  cause  not  removable,  §  96c. 

right  to  remove  separate  controversy  does  not  extend  to^  |  96e. 
ALIENAGE: 

waiver  of  objection  to  juror  on  ground  of,  S  5104b. 
ALIENATION.    See  CHmlnal  Conversation. 

of  wife  or  husband's  affections:  action  for,  §§  157,  1884a. 
ALIMONY.    See  Divorce. 

Jurisdiction  of  Superior  Court  to  award,  §  43. 

wife  may  sue  for:  without  action  for  divorce,  §  155. 

without  divorce:  action  for,  §  2698,  and  note.  * 

without  divorce:  form  of  complaint,  §  2697. 

allowance  of:  pendente  lite,  §  2661,  and  note. 

payment  of:  may  be  enforced  by  imprisonment  for  contempt^ 
§2661. 

not  fiUlowed  in  annulling  void  marriage,  §  2714. 
ALLEGATIONS.    See  Averments. 

material:  what  are,  §  8171. 

test  of  materiality  of,  SS  189,  190. 

must  correspond  with  the  proofs  offered,  f  192. 

on  information  and  belief,  §  313. 

by  way  of  recital  are  bad,  §  192,  note. 

in  pleading:  suflSdent  certainty  required,  §  198. 

of  ultimate  facts  in  pleading,  S  190n. 

of  pleading:  to  be  liberally  construed,  $  199. 

general,  axe  controlled  by  special:  in  pleading,  §  200. 

immaterial:   irrelevant:   and   redundant:   to   be   omitted   ftom 
pleading,  f  191. 

of  c<Kiclusions  of  law,  $  185,  note. 

of  representative  capacity:  illustrations,  §  422. 

in  petition  for  removal  of  cause  on  ground  of  local  prejudice, 
§  96c. 

of  complaint:  in  action  to  enforce  liability  of  stockholder,  §  417. 

in  actions  by  and  against  municipal  corporations,  $f  30O-S04. 

in  ajctions  on  sealed  instrumeuts,  S  963. 
ALLOWANCE.    See  Claims. 

of  claim:  by  executors  and  administrators,  §§  428-432. 

of  interest:  on  recovery  back  of  purchase  money,  §  880. 
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▲LTSBATION.    See  Written  Instraments. 

ii  material,  when,  §  908. 

of  bUU  of  exchange:  immaterial,  900w 

of  contract:  effect  of,  §  8311. 

change  of  parties  on  bond:  effect,  f  1540. 

of  written  InBtmment:  burden  of  proof  as  tov  f  9M. 

of  award:  without  consent  of  parties  yitiates  it,  f  066. 

fit  marlcs  and  brands:  action  for  p^ialty  for,  f  820. 

of  settled  account:  presumption  as  to,  §  621. 

must  be  accounted  for  by  party  producing  altered  wrttiiiff; 
|6816w 

as  defense  to  acticm  on  note,  f  352& 

of  instrument:  how  pleaded,  S  3600,  and  note. 
ALTBRBD  WRITING: 

party  producing  must  account  for  alteration,  |  6816w 
AMBIGUITY.    See  Demurrer. 

objection  to:  how  taken,  S  3161. 

In  pleading:  remedy,  §  191. 

in  answer:  remedy,  §  4466. 

in  Ull  of  exceptions  on  new  trial,  §  4987f. 

of  article  alleged  to  be  libelous:  averment,  f  1686. 
AMBNDMENTS.    See  DiscreU(m. 

power  of  courts  to  allow:  generally,  §  4442,  and  nota 

right  to  amend:  as  of  course,  f  4446. 

of  course:  instances,  §  4446. 

by  leave  of  court,  §  4447. 

wheni  allowed  to  plaintiff:  instances,  §  444K. 

of  affidavits,  §  44601. 

of  answer:  generally  considered,  §  4460f. 

on  appeal  from  Justlce^s  Ckrart,  §  4460J. 

of  complaint  In  particular  actions,  S  4460c. 

of  complaint:  what  allowed,  §  4450a.  • 

of  supplemental  complaint,  §  4538. 

of  demurrer,  §  4450g. 

of  errors  in  record,  f  6076. 

of  Judgment  or  record,  §  4449,  and  note. 

of  Judgments:  nunc  pro  tunc,  §S  4758,  4768a. 

of  InstructlouB:  generally,  §  4689c. 

relief  by:  against  mistake,  §  4450h. 

of  mistakes  In  names  of  parties,  §  4481. 

of  notices,  §  4997. 

of  petition  for  removal  of  cause,  §  107e. 

of  process,  S  4443. 

of  pleadings:  generally,  §  4444. 

new  case  can  not  be  made  by,  §  4446. 

should  be  liberally  allowed,  §fi  4444,  4445,  nota 

at  the  trial,  §  444& 

after  demurrer  sustained,  §  4447. 
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AMBNDMENT8  —  Continued. 

new  case,  what  may  be  stricken  out  i  4468. 

effect  of  amended  complaint  §  445(M). 

conforming  pleadings  to  proofs,  $  4460,  notei 

what  allowed:  instances,  f  4460. 

not  allowed  pending  an  appeal,  f  4449,  note. 

time  to  answer  anjended  complaint,  §  4450e. 
vt  petition  in  condemnation  proceedings,  §  6452f. 
as  to  parties:  generally,  S  4481,  note, 
bringing  in  necessary  parties  by,  §  4619. 
striking  ont  parties,  §f  4486^1490. 
of  summons:  generally,  §  3902,  and  nota 
of  statement  on  new  trial,  §$  4922,  4923. 
to  statement  on  appeal,  f  6036. 
of  undertaking  on  appeal,  §  6008. 
of  yerdict  of  Jury,  f  4091. 
of  Teriflcation  of  answer,  fi  283. 
after  trial:  generally,  S  4449. 

after  trial:  only  allowed  on  good  cause  shown,  |  4449. 
after  verdict  or  judgment,  §  4449. 
practice  on:  generally,  §S  4461,  4461a. 
terms  or  conditions  on  granting,  S  4461a. 

AMOUNT  IN  CONTROVERSY. 

determination  of:  aa  bearing  on  Jurisdiction  of  Supreme  OOorl; 

§  37. 
where  right  to  remoTe  cause  is  claimed,  §§  90a,  96c. 

ANIMALS.    See  Dogs;  Negligence. 

actions  for  injuries  by:  generally,  §§  2018-2020. 
Ticious:  actions  for  injuries  caused  by,  §S  1868-1873. 

gist  of  action  for  keeping,  f  1870. 

essential  averments  in  action  for  keeping,  §  1869. 

allegation  and  proof  of  scientor,  S§  1870,  note,  1872. 

proof  of  ownership,  §  1871. 

what  damages  recoverable,  §  1870,  note, 
running  at  large:  rule  as  to,  §  2083. 
horse  unattended  in  street:  liability  for  injury  by,  |  1878. 
action  for  killing:  parties  i^aintiff,  §  2012. 
avermente  in  action  for  killing  on  railroad  track,  §  2006. 
complaint:  chasing  plaintiffs  cattle:  form,  §  2016L 
liabUity  of  agister,  ft  1934. 

ANNULMENT.    See  Marriaga 

ANOTHER  ACTION  PENDING: 
form  of  plea,  §  3234. 

when  plea  may  and  may  not  be  interposed,  §  3286. 
essential  allegations  of  plea,  f  3236. 
what  must  be  shown  to  support  plea  of,  §  3237. 
pendency  of  foreign  suit  §  8236. 
Identity  of  cause  and  parties,  S  3236. 
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ANOTHER  AOTION  PBNDING  -  Continued. 

effect  of  discontinuance,  §  3235. 

when  demurrer  lies  on  ground  of,  §S  3005,  3100. 

form  of  demurrer,  f  3094. 
ANSWER.    See  Groes-Ck)mplaint;  rieas:  Pleadings. 

1.  In  general: 

general  nature  and  object  of,  §  3166. 

formal  requisites  of,  f§  239,  245. 

should  contain  what:  generally,  S  3171. 

defense,  how  pleaded:  generally,  f  3168. 

what  objection  may  be  taken  by,  §  3167. 

prayer  in:  when  necessary,  §  3382. 

time  within  which  to  be  filed,  §  3168,  and  note. 

enlarging  time  for,  §  4439. 

Terificatlon  of:  sufficiency,  §  245. 

time  of  verification  of,  ft  283. 

verification  of,  under  California  procedure,  f  3179. 

verification  of,  on  information  and  belief,  S  286. 

need  not  be  verified,  when,  §  279. 

amendments  of,  generally  considered,  §  4450f. 

amendments  of,  at  trial,  §  4448 

amendments  of,  at  trial,  instances,  §  4448. 

disallowance  of  amendments.  §  4450e. 

right  to  answer  amended  pleading,  §  4451b. 

admission  by,  §  202. 

admissions  in,  and  efTect  of,  f  3177. 

must  not  contain  contradictory  defenses,  S  3381. 

can  not  be  aided  by  extrinsic  facts,  §  3379,  and  note. 

what  objections  waived  by,  §  3374,  and  note. 

variance  between  allegations  and  proof,  S  3883e. 

Judgment  on,  under  Colorado  practice,  §  3883o. 

matters  in,  not  traversed:  nonsuit,  §  3883k. 

conclusions  of  law  in,  §  38831. 

is  not  evidence  for  defendant,  $  3178. 

2.  Parties  — 

separate  answers  by  several  defendants,  $  3383. 
Joint,  by  several  defendants,  §  3380. 
misjoinder  of  parties,  §  3292. 
nonjoinder  of  parties,  §§  3296-3302. 
8.  Pleas- 
nature  and  requisites  of  pleas,  §  3170. 

matters  which  must  be  specially  pleaded:  generally,  f  5181. 
new  matter  as  a  defense,  §  3180. 
reply  to  new  matter  in,  §  4565. 
pleading  matter  in  avoidance,  §  3182. 
effect  of  special  pleas,  S  3185. 
pleas  in  bar,  effect  of.  §  3184. 
pleas  in  abatement,  §  3183. 

by  way  of  plea  in  abatement  under  Oregon  procedure,  S  3238b 
note. 
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setting  up  excuse  for  nonperformance,  f  3180. 

counterclaim:  how  pleaded,  §  3306^  pjid  notei, 

requlBltee  of  cross-complaint,  §  3370. 

want  of  Jurisdiction  by  foreign  corporation,  S  3360. 

want  of  Jurisdiction  of  person:  form,  S  3358. 

other  than  plaintitf  is  real  party  in  interest,  f  3338. 

denials  in:  generally  considered,  S  3172. 

general  denial:  and  effect  of,  |  3173. 

form  and  sufficiency  of  general  denial,  §S  3186,  3187. 

part  .denial  in,  §  3191. 

sufficiency  of  denials:  generally,  fi  3194a. 

defective  denials:  instances,  §  3194b. 

denial  of  demand,  §  3203. 

denial  of  fraud:  sufficiency,  §§  3207,  3209. 

deiiia4  on  information  and  belief,  §S  3217-3221. 

denial  of  knowledge  sufficient  to  form  belief:  sufficiency,  §§  8228, 

3224. 
denial  of  legal  conclusions  unavailing,  §  3175. 
literal  and  conjunctive  denials,  f  3174. 
denial  of  plaintlff*s  incorporation:  form,  §  3341. 
denial  of  promise:  form,  §  3400. 

4.  Defects  and  remedies  for  — 

is  frivolous  when,  §  4610,  note. 

sham  or  frivolous:  remedy,  §  3176. 

frivolous:  relief  against,  §  4610. 

remedy  for  ambiguity  in,  §  4466. 

demurrer  to:  when  Ues,  §  4560. 

defenses  not  separately  stated:  remedy,  f  4562. 

correction  of  clerical  error  in,  §  3883  L 

when  may  be  stricken  out,  S  4459. 

when  motion  to  strike  out  should  be  made,  §  4476. 

what  may  be  stricken  out  of,  S  4475. 

unverified:  striking  out,  §  4474. 

striking  out  a»  sham,  §  3512. 

discretion  of  court  as  to  striking  out,  S  4468. 

when  not  stricken  out,  S§  4467,  4469. 

effect  of  filing  new  answer,  §  4450f. 

5.  In  particular  actions  — 

in  actions  on  awards:  forms,  §§  3394-^3399. 

in  actions  on  accounts,  §S  3385-^3393. 

in  action  on  building  contract:  form,  §  3648. 

pleading  coverture  as  a  defense,  §§  3284-3290. 

in  actions  on  covenants:  forms  and  defenses,  f  §  3552-^3556. 

in  actions  on  contracts  of  employment:  forms  and  defenses, 

Sfi  3557-3561. 
setting  up  duress:  averments,  S  3266,  note, 
in  actions  for  goods  sold  and  delivered:  forms,  §§  3401-3411. 
in  actions  on  guaranty:  forms,  §f  3412-3416. 
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In  actions  an  insurance  policies:  forms  and  defenses,  H  8417- 

d426. 
In  proceeding  against  Joint  debtors*  §  5233. 
In  actions  on  Judgments:  forms  and  defenses,  §|  3427-3443. 
In  actions  on  tlie  money  counts:  forms  and  defenses,  §§  3414 

8453. 
for  services,  work,  and  labor:  form,  §  3454. 
Individual  answer  of  stockholders,  §  3349. 
in  action  for  use  and  occupation:  forms  and  defenses,  §§  3463- 

8476. 
in   actions   upon,   written   instruments:    forms    and    defenses, 

§§  3477-3547d. 
ANSWERS:  FORMS  OF.    See  Answers, 
written  instruments  annexed  to,  §  316&. 

1.  Accounts- 
plea  of  an  account  stated,  §  3385. 
denial  of  mutual  dealings,  S  3389. 

2.  Assault  and  battery- 
acts  done  to  preserve  the  peace,  §  3612. 
denial  of  baUery,  §  3606. 

general  denial,  f  3605. 

Justification  by  captain  of  vessel,  §  3617. 

Justification  of  removing  plaintiff  from  car,  §  8619. 

sdf -defense,  S  3609. 

defense  of  possession  of  property,  f  3614. 

resisting  entry,  §  3616^ 

3.  Awards- 
invalidity  of  award:  form  of  plea,  §  3394. 
invalidity  of  award:  denial  in  answer,  §  3895. 
Invalidity  of  award:  of  parol  submission,  f  3396. 
invalidity  of  award:  of  performance,  S  3397. 
invalidity  of  award:  of  revocation,  §  3398. 
invalidity  of  award:  performance  by  defendant,  §  8899. 

4.  Bailees- 
denial  of  bailment,  §  3059. 

5.  Bills  of  exchange — 

acceptance  for  accommodation,  S  34801. 

acc^tance  unauthorized,  S  3478. 

controverting  excuse  for  nonpresentment,  §  3487. 

denial  of  acceptance,  S  3477. 

denial  of  acceptance,  presentment,  and  protest,  f  8486. 

denial  of  presentment,  §  3479. 

payment  before  indorsement,  §  3489. 

6.  Building  contracts- 
work   not   finished:   and   architect's   certificate   not  obtained, 

§  354a 

7.  Charter  parties- 
denial  of  offer  to  perform,  |  8660. 
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8b  Claim  and  delivery- 
defendant  part  owner,  §  3729. 
general  form,  f  3717. 
Jnstiflcatioa  by  sheriff,  |  3781. 
title  in  another  than  plaintiff,  |  372& 

9.  Common  carriers- 
damage  by  plaintiff's  fault,  §  3672. 
denial  of  being  a  carrier,  §  8668. 
of  employment,  §  3664. 

of  receipt  of  goods,  f  3665. 

of  loss,  f  3667. 

that  contract  waa  q;>ecial,  f  3668L 

10.  Conversion^ 

denial  of  bailmnit,  §  3707. 
of  plaintiff's  ownership,  §  3705. 
Uen  upon  goods  detained,  §  370& 
lien  for  services,  |  3710. 

11.  Covenants- 
denial  of  covenant,  §  3662L 
denial  of  brea£h,  §  3558. 

12.  Creditors'  suits  — 

bona  Me  purchaser,  §  3846. 

specific  denialB>  §  3840. 

denial  of  possession  of  asseta,  §  3848w 

denial  of  execution,  §  3844. 

of  judgment,  S  3845. 

allegation  that  defendant  haa  aaseta,  |  3846. 

denial  that  conveyance  was  fraudulent,  f  3842L 

13.  Dissolution  of  partnership- 
overdrawing  done  by  plaintiff's  aasent,  §  3868. 
that  term  is  not  expired,  §  3851. 

14.  Divorce- 
condonation,  §  3864. 

denial  of  adultery  and  cross-complaint;  |  8857. 
general  denial,  f  3855. 

15.  Ejectment- 
adverse  possession,  §  3780. 

answer  containing  several  defenses,  $  3744. 

containing  special  denials,  §  3732. 

by  one  of  several  tenants  charged  as  Joint  tenant,  |  8766L 

denial  of  titles  §  3748. 

equitable  estate  in  defendant,  fi  3776^ 

estKH;>pel,  §  3771. 

16.  Employment- 
denial  of  contract,  §  3557. 

denial  of  plaintUTs  performance,  §  8658. 

performance  by  defendant,  §  3559. 

performance  by  defendant:  excuse  for  nonperformance,  §  d669. 
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17.  Bxprees  promlBes— 
denial  of  i^romiBe,  |  340(K 

18.  False  ImprlBonmeat— 
denial  of  arrest,  §  3622. 

denial  of  want  of  probable  cause,  |  3624. 
justlflcatlon:  suspicion  of  felony,  |  362& 
Juatlflcation:  on  arrest  under  criminal  process,  I  86Mi 
Justlflcatlon:  on  arrest  by  officer,  §  3682. 

19.  Forcible  entry  and  unlawful  detainer- 
general  form,  §  3884. 

20.  Foreclosure  of  mortgage  and  Hens- 
answers  setting  up  a  judgment,  S  3821. 
denial  of  mortgage,  §  3791. 

equity  of  redemption  not  assigned,  §  3829. 
mortgage  not  assigned,  §  3817. 
no  equitable  assignment,  §  3819. 
mortgage  not  reccNrded,  §  3816. 
nonjoinder  of  assignee  of  mortgagor,  §  3818. 

21.  Fraud- 
denial  of  fraud,  S  3866w 
denial  of  fraud:  mistake,  f  3867. 

22.  GkxKls  sold— 

agreement  to  take  note  In  part  paym^it,  §  3407. 
controverting  plalntlfTs  title,  §  3401. 
reducing  value  and  pleading  payment,  f  3402. 
unnecessary  articles  furnished  defendant's  wife,  f  8410. 

23.  Guaranty- 
general  form,  f  3412. 

denial  of  plaintiff's  performance,  §  3418. 
departure  from  guaranty,  S  3414. 

24.  Indemnity- 
denial  of  performance,  §  3562. 

2B.  Insurance- 
denial  of  policy,  S  3417. 
denial  of  plaintiff's  interest,  §  3418. 
denial  of  loss,  §  3419. 

policy  obtained  by  misrepresentatl<Mia,  f  342L 
transfer  without  insurer's  consent,  §  3424. 
unseaworthiness  of  vessel,  S  3425. 

26.  Judgment- 
denial  of  Judgment,  S  3427. 
invalidity  of  foreign  Judgment,  §  3440. 
Invalidi^  of:  against  nonresident,  §  3441. 
fraud  in  obtaining  Judgment,  $  3442. 

27.  Libel  and  slander- 
defense  and  mitigating  circumstances,  S  3648. 
denial  of  inducement,  $  3633. 

Justification:  truth  of  publication  on  specific  charge^  |  8644. 
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joBtlflcatlon:  on  general  chargei,  f  804S. 
JOBtiflcatiion  and  denial  of  nuilice,  §  3647. 
mltlgatlMi:  republication  of  matter  as  news,  |  8041. 
privileged  puUleation,  §  8649. 
prtTlleged  publication:  the  same,  §  8660. 
privileged  publication:  the  same,  |  8651. 
28w  Money  counts- 
accounting  and  payment,  |  8446. 
denial  of  receipt,  |  8444. 
denial  of  loan,  §  8448. 
denial  of  request  by  defendant^  f  8449. 

29.  Negligence— 

Injuries  caused  by:  denial  of  ownership  and  possesrton,  I  3602. 

Injuries  caused  by:  of  tIcIous  dog,  f  8656w 

denial  of  scienter,  §  3668. 

plalntlfTs  own  negligence,  §  8653. 

by  agents^  employes,  etc.:  denial  of  Injury,  §  8676L 

by  agents,  employes,  etc.:  from  a  collision,  §  8677. 

denial  of  negligence  in  giving  credit,  §  8676. 

denial  of  negligence  in  sale,  §  3678 

30.  Nuisances- 
denial  of  nuisance,  f  3828. 
of  plalnurs  title,  S  8822. 

31.  Partition- 
pendency  of  partnership,  §  3829. 

32.  Promise  of  marriage- 
denial  of  promise,  S  3666. 

denial  of  plaintilTs  readiness  and  offer  to  marry,  |  8567. 

denial  of  breach,  S  3668. 

that  plaintiff  was  of  bad  character,  §  8669. 

the  same:  another  form,  S  3570. 

33.  Promissory  notes- 
accommodation  and  misapplication  of  note,  f  3544. 
alteraticm  of  the  instrument,  §  3527. 

denial  of  indorsement,  §  3618. 

denial  of  indorsement  that  defendant  indorsed  as  agent,  §  8522. 

denial  of  note^  §  8490. 

denial  of  notice  of  dishonor,  §  3525. 

denial  of  presentment,  S  8523. 

fraud:  note  procured  by,  S  3536. 

fraud:  that  the  note  was  for  goods  sold  by  means  of  deceit 

13583. 
fraud:  that  the  note  was:  for  goods  sold  on  a  false  warranty, 

I  3540. 
fraud:  recoupment  for  breach  of  warranty,  §  3542. 
Illegal  Interest  in  note,  S  3.^^. 
usury  AH  a  defense  upon  a  note,  fi  3.')29. 
84.  Quieting  titlo- 
contalnlni;  Rpedal  denial:  plea  of  Statute  of  Limitations  and 

cross-complaint,  §  3833. 
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disclaimer,  fi  8838. 
85.  Sale  and  deliyery— 

explaining  the  contract  and  showing  a  breacb  aa  to  d^yecy^ 
§867a 

breach  of  warranty  by  plaintiff,  §  3679. 

as  to  quality,  §  3580. 
86w  Sale  of  real  property- 
denial  of  agreement,  §  3584. 

breach  of  warranty  by  plaintiff,  §  3587. 

ienial  of  plaintifTs  performance,  f  3585. 
87.  Service,  work/  and  labor- 
accounting  and  payment,  §  3454. 
8a  Slander  of  title— 

general  form,  §  3682. 
89.    Specific  performanc 

demand  before  or  after  plaintilTs  tender,  f  88Ta 

denials  in,  S  3872. 

denials  in:  of  part  performance,  S  3875. 

denials  in:  of  readiness  to  convey,  §  387a 

performance,  §  3874. 

rescission  of  contract,  §  388a 

40.  Trespass- 
denial  of  breaking,  §  3698. 
of  possession,  f  3686. 

of  right  of  possession,  §  3607. 

CMf  taking,  S  3609. 

ot  tiUe  in  plaintiff,  §  3683. 

Justification:  fences  defective,  §  3691. 

Justification:  of  rebuilding  fence,  §  3693. 

Justificati(Mi:  by  virtue  of  requisition  of  claim  and  d^Twy* 

f  3701. 
justification:  by  virtue  of  search  warranty  f  8704. 
justification:  under  executicA,  S  3706. 
leave  and  licenses,  §  3605. 

41.  Undertakings,  bonds,  etc.— 

for  failure  of  consideration,  §  3589. 

42.  Use  and  occupation- 
assignment  to  third  person,  §  346a 
defense  to  one  installment,  §  3476. 
denial  by  assignee,  §  3466. 

denial  by  assignee:  of  hiring,  §  8464. 

denial  by  assignee:  of  use  and  occupation,  §  84681 

eviction,  §  3470. 

surrender,  §  3475. 

4a  Usurpation  of  ofilce— 
general  denials,  §  3868. 

44.  Waste- 
denial  of  waste,  §  8880i 
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cozmists  of  what,  §  1905. 
jLPPBAL  BOND.    See  Appeals;  Undertakings. 

neceesity  for:  to  perfect  appeal,  §  5025a. 

by  parties  subsequently  Joining  in  appeal,  §  5026a. 

execution  of:  by  attorney  In  fact,  §  5025a. 

waiver  of  approval  of  sureties,  §  5025a. 

suit  on:  by  assignee  of  Judgment,  §  1472. 

plea  of  set-off,  §  3603. 
APPEALS.    See  Bill  of  Exceptions;  Writ  of  Brror. 

1.  Generally— 

appeal  defined,  §  4838,  and  note. 

right  of  appeal,  §S  4938,  note,  4990,  5103a. 

when  perfected,  fi  4994,  and  note. 

how  taken:  generally,  fi  4903w 

how  taken:  second  appeal,  §  4993,  and  note. 

second  ai^>eal  not  barred:  when,  §  6026a. 

effect  of:  generally,  fi  4995. 

stay  of  order  or  Judgment  by,  f  5178,  note. 

to  United  States  Supreme  G^urt,  §  493a 

2.  From  ^perior  to  Supreme  Court— 
when  lie:  generally,  S  4944. 
appealable  Judgments,  §  4945. 
appealable  decrees:  instances,  §  4964. 
nonappealable  decrees:  instances,  §  4966. 

3.  In  probate  and  other  proceedings— 
generally,  S  5147. 

in  probate  proceedings,  §  5148. 

probate:  transcript,  S  5152. 

probate:  appealable  orders,  §  5160,  notei. 

probate:  nonappealable  orders,  §  5160. 

probate:  parties,  §  5151. 

In  contested  election  cases,  §  5149. 

from  decree  in  divorce  suit;  f  2602. 

from  Judgment  upon  agreed  statement^  §§  4M6,  4947* 

from  Judgment-roll:  generally,  f  6047. 

from  Judgment  of  nonsuit,  S  4950. 

from  Judgment  for  costs,  §  4949. 

from  Judgment  for  contempt,  f  4960. 

from  Judgment  by  default,  §  4916. 

from  Judgment  sustaining  demurrer,  §  4962,  notes. 

from  part  of  Judgment,  §  4953,  note. 

from  void  Judgment,  §  4053,  and  note. 

from  Judgment  in  special  proceedings,  fi  4962. 

from  interlocutoiy  Judgment  In  partition,  §  4961. 

appealable  orders:  generally,  f  4966^ 

appealable  order:  miscellaneous  instances,  §  4966a. 

from  orders  relative  to  Judgments,  §  4966. 

order  modifying  Judgment,  |  4957,  nota 
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from  order  overruling  motion  tor  change  of  venue,  f  90e. 

from  order  refusing  change  of  venue,  S  SS. 

order  granting  or  refusing  amendment,  §  4957. 

order  dissolving  or  refusing  to  dissolve  attachment,  f  406& 

order  directing  bill  of  particulars,  |  4959. 

from  order  striking  out  matter  fi'om  answer,  S  4971. 

from  order  allowing  supplemental  complaint,  f  4972. 

from  order  suspending  or  removing  attorney,  f  4978. 

from  order  granting  reference,  §  4969. 

from  ordera  relative  to  receivers,  S  4968,  and  note. 

from  order  granting  or  refusing  new  trial,  f  4967,  and  notew 

from  order  setting  aside  decree,  f  4961. 

from  order  dismissing  action,  §  4962. 

from  order  referring  foreclosure  suit,  f  4963. 

from  order  granting  or  refusing  injunction,  S  4964. 

from  special  orders  after  judgment,  §  4970. 

from  pdrtion  of  order,  S  4966,  note. 

nonappealable  orders,  instances  and  illustrations,  §|  4973-496Sbu 

nonawealable  interlocutory  orders,  S§  4978-^984. 

none  from  Judgment  or  order  by  consent,  §  4948. 

order  to  remand  cause  not  reviewable  on.  S  96J. 

time  to  appeal:  generally,  §  4966,  and  note. 

time  to  appeal  from  orders:  generally,  §  4966e. 

time  to  appeal  from  Judgment  or  order  in  probate  proceedings* 

§  4986a. 
failure  to  appeal  in  time:  effect  of,  S  4966a. 
premature*  is  abortive,  S  4986a. 

rights  determined  by  date  of  actual  entry  of  Judgment,  |  4066a. 
who  may  appeal:  generally,  §  4987. 
parties  to  the  record,  S  4989. 
separate  appeal,  S  4991. 
joint  appeal,  §  4988,  and  note, 
substituted  party  oo,  §  4992. 
notice:  form  and  sufficiency  of,  §§  5002,  and  note,  5002a, 

4.  Notice- 
filing  and  serving  notice,  S§  4998-4900,  and  note. 

neglect  of  clerlt  to  make  Journal  entry,  §  5001c.  ' 

upon  whom,  and  when  served,  f  §  5001,  and  note,  5001a.  ' 

service  of:  on  administrator,  §  5001b  | 

service  of:  on  partner,  §  5001a. 

proof  of  service  of  notice,  §  5000. 

service  by  mail,  §  5000,  and  note. 

waiver  of  irregularity  in  service  of,  §  5001d. 

amendment  of,  §  4997. 

contents  of,  §  5004,  and  note. 

effect  of  stipulations,  S  500S. 

5.  Undertaking- 
form  and  sufficiency  of,  §§  5019,  5017. 
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for  what  amount,  §  5009. 
cougideratlon  of.  f  6010. 
fiUnS  ot   §  6014. 
jimendment  of,  S  5006L 
delivery  of,  f  5012. 
who  exempt  from  giylng,  §  5025. 
when  elfectual  to  stay  proceedings,  §  5024. 
In  case  of  money  Judgment,  S  5021. 
n^^medy  on  defective  undertaking,  §  5022. 
setting  aside,  S  5023. 
action  on,  §  6020a. 

filing  new  undertaking,  §  5015,  and  notec 
•everal  appeals  in  same  transcript,  f  6017a. 
justification  of  sureties,  }§  5018,  5019. 
exception  to  sureties  in,  §  5013,  and  note, 
liability  of  sureties,  §  5020. 
deiKWit  in  court,  $  5011. 
6.  Statement  on— 
necessity  of,  fS  5026,  5042. 
when  unnecessary,  $  5028. 
ofllce  of:  generally,  8  5026. 
corresponds  with  bill  of  exceptiona,  8  602IL 
contents  of:  generally,  $  5029. 
how  prepared,  S  5027. 
embodying  written  instruments,  S  6082. 
minutes  of  court  in.  §  5030. 
skeleton  statement,  §  5031. 
amendments  to  draft  of,  §  5085. 
time  for  settlement  of,  §  5046. 
effect  of  settlement  of,  fi  5043. 
reeettlement  of:  not  allowed,  §  5041. 
engrossing  of,  f  5039. 

authentication  of:  sufficiency,  §§  5036,  6087. 
objecting  to,  §  6040. 
correction  of,  §  5038. 
filing  and  serving,   f  5033. 
nonappealable  orders  reviewed  on,  §  5026. 
in  special  proceedings,  §  5044. 
stipulation  of  attorneys,  f  6046. 
striking  from  record.  «  6046.  note. 
7.  Transcript  — 
by  whom  and  how  prepared,  §  606ft. 
what  must  contain,  f  505a 
embodying  {headings  in,  §  5069. 
time  of  filing,  §  5066,  and  note, 
service  of,  f  5067. 
exceptions  to,  fi  6078. 
on  separate  appeals,  8  607a 
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8.  Bill  of  exceptions  — 
preBerring  evidence  by,  §  5048a. 
when  unnecessary,  S  5048. 
contents  of,  §§  5049,  6049a. 
authentication  of,  f  5050c. 

filing  and  settlement  of,  §fi  5050,  5060b. 
striking  from  files,  S  5050f. 

9.  Hearing  — 

submission  of  case  on  briefs,  §  5076. 

placing  on  calendar,  S  5075. 

preparation  and  filing  of  briefs,  f  5075,  and  noteii 

argument  of  counsel,  §  5077. 

10.  Dismissal  — 

grounds  of:  generally,  §  5079. 
trauRcript  not  filed  in  time.  $  5079. 
necessary  documents  not  in  record,  §  5079. 
premature  appeal,  §  5079. 
under  Utah  procedure,  ft  5079b. 
effect  of:  generally,  §  5080. 
insufBcient  grounds  for,  §§  5079,  SOTBia. 
denied,  when:  instances,  §  5079b. 
procedure  on,  S  5080a. 

11.  Decisions  on  — 
generally.  §  5133. 

priuclples  governing  determination  on,  §  5111. 

law  oi*  the  case,  §  5143. 

pro8Uuiptiou8  on,  fi  5118,  and  note. 

Judgment  affirmed:  when,  §  5121. 

moditication  of  Judgment,  §  5122,  and  note. 

revei-fial  of  Judgmc^nt,  $§  5123,  5123a. 

no  reTersal  foi*  error  in  pleadings:  when,  8  5114. 

when  eiTors  in  evidence  no  ground  for  reversal,  §  6112. 

award  of  costs,  §  5142. 

reinstatement  of,  and  practice  on,  §  5081,  and  note. 

restitution  by  appellate  court,  §  5145. 

remittitur,  and  proceedings  on,  §  5140. 

12.  Review  — 

what  reviewed  on:  generally,  ft  5082. 

errors  of  law,  §  5084. 

evidence  and  facts,  §§  5080,  5086a. 

when  facts  will  be  reviewed,  §§  5093,  5094. 

of  findings:  generally,  §  5096,  and  note. 

findings  of  fact,  §  5095. 

if  evidence  conflicting,  finding  not  disturbed,  §  5086a. 

errors  in  rulings.  §S  5085,  5103. 

of  nonappealable  orders,   §   5087. 

of  matters  of  practice,  §  5089. 

of  pleadings,  §  5101. 
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OTerruling  or  sustaining  demurrer,  |  6106a»  and  Bila 

striking  out  pleadings,  §  5103a. 

of  instructions,  f  50d7. 

irregularities,  8  500& 

matter  in  discretion  of  court,  §  6090. 

order  by  consent,  $  5100. 

miscellaneous  subjects  of,  ft  5103a. 

what  will  not  be  reviewed,  §8  5001,  5092. 

nonprejudicial  error  not  considered  on,  |  6116a. 

matters  not  In  record,  f  51(»4,  and  note. 

(|uestions  not  considered,  f  5102. 
13.  From  Justices'  Courts  to  Superior  Oourta  — 

Jurisdiction,  f§  5163,  note,  5157. 

transfer  of:  to  another  county,  S  94a. 

South  Dakota:  procedure  on,  f  5167a. 

when  lies;  generally,  S  5153. 

how  taken  and  effectuated,  §  5154,  and  note. 

filing  and  service  of  notice  of  appeal,  §§  5161-{SlQ2a. 

preparation  and  filing  of  statement,  §  5159. 

voluntary  appearance  of  renpoudent:  waiver,  i  51Q2a. 

waiver  of  objection  to  jurisdiction  of  justice,  5167b. 

undertaking  and  sufficiency  of,  §S  5164-5167,  and  nota. 

Justification  of  sureties  in  undertaking,  §  5167. 

dismissal:  generally,  f  5156. 

payment  or  tender  of  costs,  f  5155. 

trial  de  novo  in  Superior  Ck>urt,  §  5158L 
AI'PEALS  FROM  JUSTICES'  COURTS.    See  Appeals. 
APPELLATE  COURTS.    See  Jurisdiction. 

titles  of  parties  in,  §  124. 
APPELLATE  JURISDICTION.    See  Jurisdiction. 

of  Superior  Courts:  ext^it  of,  §  40. 

of  Supreme  Court  of  Colorado,  S  38a. 

of  Oregon  Supreme  Court:  in  general,  §  38c. 

of  Supreme  Court  of  South  Dakota,  §  4944,  notei 

of  Washington  Supreme  Court,  $  38e. 

of  California  Supreme  Court:  in  general,  $  36. 

of  Supreme  Court:  amount  involved,  §  38. 

power  to  issue  writs  in  exercise  of,  §  96. 

what  matters  will  be  examined  for  error,  §  5104. 
APPEARANCE.    See  Attorney  and  Client. 

by  defendant:  what  amounts  to,  §  3948. 

modes  of:  in  person  or  by  attorney,  §  3960. 

rights  of  party  who  appears,  f  3959. 

vountary:  effect  of,  §  3949. 

voluntary:  gives  court  jurisdiction  of  person,  |  84.  • 

form  of  notice  of,  S  3949. 

service  of  notice  of,  §  4403. 

must  c<m8titute  part  of  record,  I  3960. 
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■peclftJl:  JurlBdlctioiial  righU  not  waiyed  by,  |  8948^  nota 

to  oppose  or  defend  motion:  effect,  §  3950. 

on  petition  for  remoyal  of  cause,  §  108. 

waiyes  defects  and  irregularltiee  in  proCMl»  I  894S. 

what  defects  not  cured  by,  §  3948. 

faulty  aUesatioQ  of:  in  pleading,  |  800. 

withdrawal  of,  §  3932. 

by  fictitious  name,  §  3897,  and  note. 

by  attorney:  generally,  |  396L 

authority  of  attorney  to  appear,  |  3952,  and  nota 

by  stipulation  of  attorney,  §  3961. 

Judicial  notice  of  signature  of  attorney,  |  3958. 

by  guardian:  for  ward  or  infant,  §  479. 

by  guardian:  in  actions  by  or  against  infants,  |  107. 

by  Infants,  through  general  guardlajo,      3955. 

by  guardian  of  insane  person,  |  493. 

husband  and  wife,  §  3954. 

by  one  of  seyeral  partners,  §  3957. 

by  corporation:  admits  its  legal  existence,  |  3950,  note 

by  garnishee,  |  4170. 

by  state:  in  action  against,  I  396a 

form  of  orders  for:  in  proceedings  against  Judgment  debtor, 
§1  5240,  5244. 
APPIJGATION.    See  Motions. 

for  removal  of  cause:  time  to  make,  I  96  f . 

for  removal  of  cause:  notice  to  parties  affected,  I  96h« 

for  change  of  venue:  when  made,  §  57. 

for  change  of  venue:  is  properly  refused  when,  |  87. 
APX»OINTMENT: 

of  guardian,  |  480. 

of  guardian:  on  application  of  infant,  |  167. 

of  guardian:  how  and  when  must  be  alleged,  I  48L 

of  guardian  of  insane  person,  §S  493,  494. 

of  receivers:  when  and  how,  §  583. 

of  receiver  for  dissolved  corporation,  §  407,  note. 

of  receiver:  allegation  of,  §§  584. 

of  trustees:  upon  dissolution  of  corporation,  |  406. 

of  trustees:  allegation  of:  in  pleading,  §  353. 

of  executor.  If  421.  422. 

of  umpire  by  arbitrators,  8  663. 

to  office:  how  and  when  made,  I  2904. 

vacating  order  of,  I  597. 
APPORTIONMENT.    See  Supreme  Ck>urt 

of  business  by  chief  Justice  of  Supreme  Gourt»  |  84. 
APPRAISEMENT: 

when  deemed  a  special  proceeding,  §  7. 
APPRENTICE.    See  Master  and  Apprentice. 
APPRENTICESHIP: 

plea  in  excuse  of  performance  by  apprentice,  §  8561. 
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APrBOPBIATION: 

of  property  for  public  use,  |  5452c. 

draft  pay&ble  out  of:  when  due,  |  1080. 
ARBITRATION  AND  AWARDS.    See  Awaxda 

1.  Generally  — 

nature  of  proceeding  on,  |  8. 

jurisdiction  of  Bubject-matter  of,  S  653. 

remedy  by:  aliled  by  California  statute  concerning  referees,  f  20. 

who  may  submit  to  arbitration,  §§  &49,  5276. 

authority  of  partner  to  submit  to,  §  507. 

submission  to  arbitration  of  partnership  controyersy,  I  660. 

what  necessary  to  jurisdiction  of  court,  |  5264. 

f<Mrm  of  submission  to  arbitration,  S  648. 

submission  must  be  in  writing,  |  5267. 

submission  in  particular  cases,  §  5274. 

submission  to  arbitration  on  bond:  Section  of  remedy,  f  65L 

making  submission  an  order  of  court,  |  648. 

revocation  of  agreement  to  submit,  S  5273. 

organization  and  swearing  of  arbitrators,  |  5269. 

duty  of  the  arbitrators,  |  5261. 

power  of  arbitrators,  §  5270. 

selection  and  duties  of  umpire,  §§  663,  5275. 

2.  Award  — 

power  of  arbitrators  to  award,  S  664. 

meeting  of  arbitrators:  and  maldng  of -award,  f  664. 

parties  entitled  to  hearing,  §  5262. 

all  matters  submitted  must  be  passed  upon,  I  6266. 

principles  of  determination,  §  5271. 

IHractice  as  to  award,  §  5264,  note. 

signing  and  delivery  of,  I  652. 

validity  of,  |  5263. 

questioning  validity  of,  S  652. 

concluBiveness  of,  §  5260. 

vacation  of,  S§  658.  659,  5272. 

entry  of  judgment  on,  S8  652,  5265. 

objections  to,  8  5268. 

original  cause  of  action  m^ged  in:  when,  I  664,  nota 

answers  in  actions  on:  forms,  §§  3394-3399. 

when  effective  as  plea  in  bar,  §  8240,  and  note^ 

form  of  plea,  |  3239. 

action  on  arbitration  bond,  §§  1523-1526. 
ARBITRATORS.    See  Arbitration  and  Award. 

powers  of:  generally,  §§  654,  5270. 

meeting  of:  and  malcing  of  award,  8  654. 
ARGUMENT.    See  Counsel;  Trial. 

of  counsel:  before  jury,  |  4686. 

absences  of  trial  judge:  effect,  |  4686. 

on  appeal,  §  5077. 

on  application  for  rehearing,  8  5137,  note. 

on  motion  for  new  trial,  |  4931. 

improper  in  a  pleading,  |  184. 
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ABRSST  AND  BAIL.    See  AffldaviU:  Forms  of;  UndertoUngM. 

1.  Arreat  — 

nature  of  the. remedy  by,  |  4027. 

when  party  is  entitled  to  remedy  by  arrest^  f  8968. 

grounds  of:  generally,  §  3d^. 

grounds  for:  in  what  actions,  §  3888. 

who  may  be  aireeted:  generally,  §  4000.  s 

in  case  of  partners,  |§  3090,  4010. 

name  of  party  unknown,  §  4026. 

requisites  of  affidavit  for,  §  3969. 

what  affidavit  must  state,  §  3902. 

who  entitled  to  privilege  from,  |  396T. 

of  person  privileged:  redress^  §  8987. 

causes  of  action  joined,  §  4002. 

for  fraudulent  representations,  S  4008. 

sufficient  statements  of  false  representations,  %  4011. 

fraudulent  purchase,  S  4007. 

averment  of  fraud  in  complaint,  I  40O4. 

evidence  requisite  to  establish  fraud,  §§  4008,  4007. 

evidence  of  fraudulent  intent,  §  3998. 

circumstances  of  fraud  must  be  shown,  f  4008. 

of  debtor:  in  supplementary  proceedings,  |  5252. 

in  actions  for  conversion,  §  3996. 

of  defendant:  in  forcible  entry  and  detainer,  S  2927. 

allegution  of:  in  action  for  false  imprisonment,  |  1661. 

malicious:  action  for,  §|  1792-1797. 

averment  of  fiduciary  character,  S  3997. 

undertalcing  on  order  of,  S§  4014r-4021. 

of  whom  undertaking  not  required,  S  4018. 

order  of:  by  whom  made:  and  requisites  of,  |  4028. 

order  of:  how  served,  S  4025. 

vacation  of  order:  procedure,  §§  4041-4051. 

order  vacating:  where  made,  §  4053. 

when  party  will  be  discharged  from,  §  4069. 

2.  Ball  — 

how  given:  generally,  §  4058. 

in  what  amount  required,  S  4024. 

reducing  amount  of:  procedure,  §§  4060,  406L 

indorsement  of  allowance  of,  §  4068. 

qualifications  of,  §  4069. 

Justification  of,  S  4061. 

notice  of  Justification,  f  4066. 

diligence  required  of,  §  4077. 

service  of  notice  of  nonacceptance  of,  §  40701 

notice  of  exception  to:  elfect,  §  4068. 

exoneration  of,  §  4073. 

in  what  ways  exonerated,  §  4078. 

surrender  of  defendant  by,  §  4071. 

authority  of:  t6  arrest  defendant,  f  4078. 
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ASSAULT  AND  BATTBBT.    See  Trespass;  Torts. 

1.  Action  for  — 
assault  defined,. §  1622. 
tMittery  defined,  |  1625. 
when  action  for:  lies,  §  163L 

partakes  of  nature  of  libel:  when,  |  1668. 

assault:  instances  of,  |  1622. 

who  deemed  principal  in,  §  1629. 

remoyinfiT  trespassers,  S  1644. 

by  conductor  of  car,  §  1637. 

forcible  ejection  from  car,  f  1642. 

legal  arrest  by  officer,  §  3613;  note. 

arrest  by  officer:  averments,  |§  1647,  1648. 

action  for:  will  lie  against  infant,  S  1631,  note. 

action  for:  against  corporation,  S  1638. 

assault  by  master  of  vessel,  §  1628. 

liability  for:  master  and  servant,  §  1641. 

Jurisdiction  of:  in  state  courts,  §  31. 

allegation  of  facts  constituting  assault,  §  1636a. 

averment  of  assault  and  slander,  §  1623. 

need  not  be  alleged  to  be  "  willful "  or  "  malicious,"  |  1682. 

question  of  malice,  §  1627. 

abatement  of  action  for,  §  1621. 

damages  in  action  for,  S8  1626,  1639,  1640. 

recovery  tor:  avoiding  injury,  §  1624. 

2.  Defenses- 
Justification,  S8  3608v  3610. 
Justificatloii  in  maUng  arrest,  §  3629. 
Justification  of  master  of  vessel,  §  3618. 
Justification  of  conductor  of  train,  §  3^20. 
ejection  of  passenger?  general  denial,  I  3621. 
in  defense  of  house  or  lands,  §  3615. 
mutual  violence,  §  3611. 

right  of  defense  among  relatives,  §  3615,  note, 
evidence  in  mitigation,  §  3607. 

mutual  negligence:  rule  applicable  in  case  of,  |  1643w 
words  of  provocation,  §  1630. 

ASSENT.    See  Consent 

a  conclusion  of  law,  §  185. 
a  question  of  fact,  S  4616. 
of  charterer  not  to  vary  contract,  §  1248. 

ASSESSMENT.    See  Taxes;  Taxation, 
a  special  proceeding,  §  921. 
on  stock:  enforcement  of  liability  for,  S  385. 
on  stock:  averments  of  complaint  in  action  to  collect,  §  386. 
of  damages  on  laying  out  plank  road:  nature  of  the  proceedlngsi, 

19. 
nature  of  proceedings  to  review  or  vacate^  |  21. 
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ASSESSOR.    See  Taxation. 

duties  of:  generally,  §  2081. 

complaint  against:  and  suretleB  on  official  bood:  anlllcleiicj, 
I  3067c. 
ASSETS. 

reatrainlng  diBtributioo  for  remoyal  of,  §  4270. 

allegation  of:  in  complaint,  S  350. 

distribution  of:  in  dissolution  of  partnership,  §  2627. 
ASSIGNEE.    See  Complaints:  Forms  of. 

right  of:  to  sue  in  own  name,  S§  335,  336. 

suit  by:  averment  of  capacity  <n:  charact^  §  307. 

of  claim:  action  by,  S  334. 

of  goods:  action  by:  for  conversion,  §S  2133-2187. 

suit  by:  in  own  name  for  conversion,  §  2130. 

of  note:  as  collateral:  undertaking  of,  f  1010. 

of  contract:  allegation  of:  performance  by,  I  026. 

of  lease:  liability  of,  §  040. 

In  bankruptcy:  allegations  in  complaint  by,  I  362,  and  notei 

of  plaintiff's  interest:  substitution,  §  3330. 

matter  of  inducement  in  complaint  by,  I  340b. 

actions  by:  on  bonds,  notMK  etc.,  §  340. 

action  by:  on  assigned  account,  |  330. 

of  judgments:  actl(ms  by,  I  847. 

for  benefit  of  creditMv:  may  sue^  or  defend  an  action,  I  86L 

rights  of  second  assignee,  §  340. 
ASSIGNMENT.    See  Bankruptcy;  InsotveDcy. 

of  claim:  what  amounts  to^  |  336. 

what  may  be  assigned,  %%  334-34a 

of  choses  in  action:  generally,  |  334^ 

of  negotiable  instruments:  subject  to  law  of  place  where  made, 
§  1184. 

of  bonds,  notes,  etc.,  |  340. 

of  promissory  notee:  sufficient  allegations  of,  |  USSw 

of  promissory  note  as  security:  rights  of  parties,  |  1010. 

of  mortgage:  averment  of,  |  2880. 

equitable:  of  mortage,  §  336^  note. 

or  debt:  pro  tanto,  §  336. 

of  lease:  liability  of  assignee^  |  040. 

of  lease:  action  by  assignee^  §  844. 

of  insurance  policy:  effect;  §  846. 

of  fire  insurance  policy:  action  by  assignee,  |  75L 

of  life  policy:  conflict  oT  laws,  §  756. 

of  claim  after  suit:  party  in  interest,  §  840a. 

of  debts:  recovery  on  by  assignee,  |  842. 

of  goods  not  in  possessicm,  §  848. 

of  debt:  carries  security  with  11;  §  846. 

of  judgments:  and  action  by  assignee.  §  847. 

of  shares  of  stock:  and  effect  of,  I  348. 

what  contracts  may  be  assigned,  §  334. 
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what  contracts  may  not  be  assigned,  f  334. 

of  claims  arising  from  torts^  §  335. 

of  right  to  complain  of  fraud,  §  2731,  and  note. 

bow  aUeged  in  pleading,  §§  337,  338.  943. 

ayennent  as  to:  in  complaint,  §  307. 

allegation  of:  in  action  by  assignee  to  foreclose  lien,  |  846,  notok 

by  corporation:  allegations  in  pleading,  §  341. 

consideration  for:  need  not  be  alleged  in  pleading,  |  338. 

notice  of:  by  assignee  to  debtor,  |  349. 

by  member  of  firm:  for  benefit  of  creditors,  |  363. 

action  by  receiver  to  set  aside,  §  594. 

effect  of:  generally  considered,  f  349. 

equities  of  parties  considered,  f  349. 

of  cause  of  action:  plea  of,  §  3338. 

application  of  doctrine  of  set-off,  §  349. 

of  Justices  of  Supreme  Court  to  apartments,  |  84. 

of  errors:  sufficiency,  S  5104a 

of  breaches:  of  bond  or  undertaking,  §  1461. 

of  breaches  of  covenant,  |  987. 

A8SIBTAN0B.    See  Writ  of  Assistance. 

ASSUMPSIT.    See  Ck>mmon  Counts;  Pleadings, 
action  of:  upon  what  founded,  §  317. 
distinguished  from  covenant,  §  817. 
SKiHi^ss  and  implied:  distinguished,  §  319. 
common  counts  in:  use  of  under  Code  Procedure,  §  819a. 
counts  in  indebitatus  assumpsit,  §  317. 
count  in:  can  not  be  joined  with  count  in  tort,  |  315. 
suit  in:  waiver  of  tort,  §§  315,  854,  nota 
action  <^:  under  New  Mexico  Procedure,  f  319a. 
action  of:  against  municipal  corporation,  §  401. 
action  of:  for  use  and  occupation,  §  956. 
for  goods  sold  and  delivered:  use  of  commcm  counts,  I  691. 
complaint  in  action  of:  for  work  done,  etc.,  f  913,  note, 
action  of:  against  guarantor,  §  676. 
for  money  deposited  for  use  of  plaintiff,  |  1934a. 
in  what  cases  may  issue,  §§  4079,  4060. 
on  unsealed  indorsement:  of  sealed  writing,  f  976. 
against  common  carrier  for  nondelivery  of  goods,  §  1962. 

ATTACHMENT.    See  Execution;  Garnishment 
1.  Issue  of  writ- 
nature  of  the  proceeding  by:  generally,  §  4079. 
is  incidental  to  the  main  case^  §  4079.  note, 
form  and  effect  of  writ  of,  I  4120. 

continues  no  longer  than  the  statute  provides,  I  4079,  note, 
acquisition  of  jurisdiction,  §  4164b. 

affidavit  against  resident:  contents  and  sufficiency  of,  §|  4106^ 
4107a. 
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ATTACHMENT  —  Oootlnued. 

affldayit:  before  whom  sworn,  I  4107. 

affidavit  a^nst  nonresident:  requisites,  f  411L 

averment  of  bona  fide  existing  debt,  f  4108. 

contract:  how  stated,  §  4109,  and  note. 

affidavit  in:  debt  originally  secured,  §  410S. 

time  of  objecting  to  defects  In  affidavit,  f  4158^  note. 

waiver  of  defects  in,  §  4164f. 

proceedings  on  issue  of  writ,  §  4121. 

irregularity  of  process,  §  4135. 

Issue  of:  before  maturity  of  debt,  |  4060,  and  note. 

can  not  issue  if  plaintiff  baa  a  lien  to  secure  his  debt,  |  410S. 

aervice  of  writ  of,  f  4122. 

against  administrator,  §  4081. 

against  corporations,  S  4082. 

service  on  corporation,  f  4123. 

for  contempt:  nature  of,  S  10.  ■ 

Xor  neglect  to  return  execution,  f  549. 

against  sheriff,  §  4083. 

against  tenant  in  common,  §  4084. 

for  disobeying  injunction,  f  4373^ 

effect  of  service  of  writ,  §  4125. 

what  debts  and  demands  subject  to^  If  4088-4000. 

property  of  defendant:  generally,  §  4100. 

in  actions  for  breach  of  contract,  §  4080,  note. 

cases  of  express  and  implied  contracts,  f  4080,  and  nota» 

mortgage  lien  or  pledge,  f  4096. 

money  In  bank,  §  4003. 

money  in  custody  of  law,  S  4094. 

goods  in  transit,  S  4091. 

indebtedness  of  maker  upon  promissory  note,  |  4099. 

shares  of  stock,  §  4101. 

pledged  property,  §  4098. 

money  in  hands  of  bailee,  I  4095. 

trust  fund,  S  4179. 

securities  in  hands  of  creditoi\  §  4102. 

in  case  of  vendor's  lien.  §  4103. 

of  partnership  property,  §§  4097,  4132,  413a 

property  of  deceased  debtor  not  liable  to,  I  4100. 

contingent  demand  not  subject  to,  |  4086. 
2.  Levy  of  writ  — 

on  personal  property,  §  4125. 

how  levied  on  real  estate,  §  4128,  and  note. 

undertaking  on,  |§  4113-4115. 

requisites  to  validity  of  undertaking,  i  4117,  and  note. 

when  action  lies  on  undertaking,  §  4110. 

bond  of  Indcmtdty  to  sheriff,  §S  4150,  4151. 
S.  Return  — 

when  to  be  made,  |  4139. 


▲TTAOHMBNT- Obntinued. 
sufficiency  of,  f  4137,  note, 
amendment  of,  S  4t37,  and  notes. 
eonduslTeness  of »  f  4138. 
second  attachment,  §  4140. 

4.  Sale  of  the  property,  §  4164. 
Bale  of  perishable  property,  |  414L 
paying  over  proceeds,  §  4163. 

distribution  of  proceeds  from  at&ched  property,  |i  4161«  4161. 
judgment:  how  satisfied,  |  4160. 

5.  Bond  to  release  from  — 
nature  of,  |  1340. 
liability  on,  §  4154. 

action  on:  complaint^  f|  1486-1496.1 

6.  Discharge  of  — 
grounds  for,  §  4144,  note, 
notice  of  motion,  §§  4143,  4144. 
when  must  be  discharged,  S  4168w 
will  not  be  discharged  when,  S  4168. 
time  of  moving  for,  §  4146,  and  note, 
practice  on,  §  4164a. 

jury  trial,  |  4164c. 

burden  of  proof,  §  4104d. 

opposing  by  affidavits,  §  4146. 

effect  of  undertaking  to  procure,  |  4168a. 

requisites  of  bond  or  undertaking  on,  If  4153,  4168a. 

suit  on  bond,  I  4156   and  note. 

7.  Miscellaneous  — 

diligence  required  of  <^cer  in  execution  of  writ,  |  4124. 

diligence  governs  equities  in  cases  of,  §  jll3L 

waiver  of  lien  of,  §  4164e. 

conffict  of  laws,  §  4130. 

priority  of  liens  of,  §  4129. 

presumption  of  regularity  in  proceeding,  f  4126. 

assent  of  agent  to,  §  4127. 

right  of  attaching  creditor  to  intervene  in  suit,  |  4612. 

effect  of  assignment,  §  4085. 

malicious:  complaint  in  action  for,  §  1771,  and  nota 

fraudulent  attachment:  priority,  §  4134. 

payment  of  sheriff's  fiM.>9  in,  §  4164g. 

action  on  attachment  bond:  complaint,  ,§{  1482,  1493,  and  notsw 
ATTESTATION.    See  Depositions. 

of  foreign  Judgment  §  4' '.82. 

of  deposition:  sufficiency,  §  5358. 
ATTORNEY  AND  CLIENT.    See  Attorney  at  Law. 

appearance  in  action  by  attorney,  ft  3951. 

attorney's  authority  to  appear  in  action,  §  3952,  and  note.    - 

termination  of  attorney's  authority,  §  4500a. 

compensation  of  attorney:  left  to  agreement,  |  4831. 
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ATTORNEY    AND    GLIBNT  —  Oontinaed. 

attorney  may  refer  suit  to  arbitratton,  |  5276L 

notice  to  attorney,  §  4410. 

nenrice  of  papers  on  attorney*  §  4417. 

service  of  notice  of  aiH;>eal  on  attorney,  §|  6001,  6001a. 

priyileged  communications  between,  §  4168. 

injunction  against  attorney,  §  4330. 

complaint:  agalnsi  attorney  for  negligence:  form,  |  1093. 

misconduct  of  attorney  as  ground  for  new  trial,  §  48fl8,  and  aula. 
ATTORNEY  AT  LAW.    See  Attorney  and  Client. 

admission  to  practice:  is  a  special  proceeding,  |  8. 

nature  of  right  to  practice,  I  813. 

power  of  court  to  revoke  authority  of,  §  268,  note, 

punishment  for  practicing  without  license,  §  818. 

caption  of  papers  in  proceedings  to  disbar,  §  258. 

averment  of  retainer,  §  ld05. 

verification  of  complaint  by,  §§  294-299. 

measure  of  compensation:  contingent  fee,  §  918. 

liability  of:  for  negligence:  generuUy,  |  1994. 

complaint:  for  negligent  defense:  form,  §  1996. 

negligent  defense:  what  plaintiff  must  show,  |  1907. 

averments  in  action  for  negligence  in  examining  title,  f  19Q0L 

complaint:  negligence  in  examining  title:  form,  |  1998b 

skill  required  in  searching  records,  §  1999. 

action  for  fees:  allegations  and  proofs,  §  916. 

liability  of:  for  moneys  collected,  S  843. 
AUCTION: 

sales  under  execution  made  ht,  §  5200. 
AUCTIONEER: 

right  of:  to  warrant  goods  sold,  $  1665. 

bidding  by:  when  fraudulent,  f  2733. 

complaint:  selling  below  owner's  limit:  form,  |  1987. 

complaint:  selling  on  credit  against  orders:  form,  §  1968L 

complaint:  for  not  accounting:  form,  §  1989. 
AUDITOR.    See  Public  Officers. 

duties  of,  §  2982. 
AUTHENTICATION: 

of  statement  on  new  trial,  §  4928. 

of  papers  to  be  used  on  appeal,  f  6078a. 

of  statement  on  apponl,  §§  5036,  5037. 

of  bill  of  exceptions, .  S  TiOSOc. 
AUTHOR: 

implied  promise  to  pay  for  services  of,  §  641. 
AVERMENTS.    See  Allegations;  Complaints. 

are  material:  when,  fi§  189,  190. 

essential  averments  in  actions  on  bill  of  exchange^  If  1027-108L 
1.  Against  common  carriers,  $  1951. 

for  conversion,  §$  2102,  2124.  2144,  2161. 

on  covenants,  {{  1284,  1315. 


INDBX.  865 

AYBRMENTB—  Continued. 

In  claim  and  delivery,  §  2151. 

in  divorce,  §§  2659,  2060,  2682,  268& 

in  ejectment,  |  2182. 

in  forcible  entry  and  detainer,  f  §  2024-2026. 

in  foreclosnre  of  mortgages,  §|  2296,  2883,  2889. 

in  fraud,  8§  2748,  2749,  2766,  2774,  2779,  2784,  2788. 

in  insurance:  against  directors,  f  406. 

in  injuries  by  negligence,  §§  1806,  1862. 

on  judgments,  |§  328,  787-793. 

form  of  averment  of  execution,  f  1469. 

in  malicious  prosecution,  §  1772. 

for  money  lost  at  play,  §  883. 

In  plea  of  accord  and  satisfaction,  §  828L 

of  justification  of  trespass,  |  3700. 

in  partition,  §  2465. 

tn  quieting  title,  8  2608. 

in  remedial  actions  founded  on  statute,  §|  829-38L 

in  special  plea  in  dissolution  of  partnership,  |  3861. 

in  specific  performance,  f  |  3877-3888. 

in  slander  of  titie,  8  2040. 

on  a  stock  subscription,  8  388. 

for  usurpation  of  office,  §  2905. 

of  loss  by  collision  in  insurance,  8  777. 

special  averments  in  libel  and  slander,  88  1760-1754. 

of  uraiver  of  a  condition  in  insurance,  8  778. 

of  waste,  8  263a 

2.  How  construed,  88  190.  -t^. 

in  foreclosure  of  mortgages,  8  2348. 
in  actions  against  public  officer,  8  660. 
on  undertakings  in  attachment,  8  3166. 

3.  Insufficient  averment  of  appointment  of  execiitoT8»  8  422. 
of  false  imprisonment,  §8  1651.  1(>58. 

of  fraud,  88  2756,  3538. 

of  liability  in  creditors'  suits,  8  2559. 

of  libel  and  slauder.  86  16G5-1763. 

of  laarriage,  8  463. 

of  plea  of  accord  and  satisfaction,  8  3231. 

of  statement  of  account,  8  617. 

of  warranty  of  'juality  of  chattels,  88  1579-1692. 

4.  Material:  what  are.  8  189. 
Low  tested,  §  190. 

in  action  on  bond  of  indemnity,  8  1339. 
6.  Must  be  direct,  88  193,  196. 

6.  Must  be  positive  in  special  pleas,  8  3600. 

7.  Of  character  and  capacity,  88  305,  341,  1139. 
official  capacity,  how  averred,  88  630,  537. 
of  a  deed  made  to  a  corporation,  8  376. 

5.  Of  performance:  when  made,  86  322-324. 
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▲VBRMBNTS  —  Ck>iitiiiiied. 
0.  Of  excuse  for  nonperformance,  |  322. 
in  sale  of  real  proj^ertj,  §|  1446,  1462. 

10.  Of  readiness  and  willingness:  when  sufficient;  f  824. 

11.  Order  of  averments:  in  actions  <kl  builders*  cootractSi  I  1213.. 
VL  Sufficient  averments  of  appointment  of  receiver,  |i  584-686. 

of  assigrment,  |  837. 

of  contract  with  wife,  §  453. 

of  corporate  character,  |  878. 

of  fraud,  8§  2784,  2788. 

of  indebtedness:  in  use  and  occupation,  f  968. 

of  indorsement,  §  1168. 

of  negligence,  %%  327,  2010. 

of  negligence  of  attorney,  H  1983-1004. 

of  nuisance,  if  2398,  2410,  2411,  2447,  2461. 

of  personal  injury  by  negligence,  §  1818. 

of  protest,  f  1030. 

of  refusal  to  accept  bill  of  exchange,  I  1026. 

of  sole  trader,  §  474. 

of  subscription  to  stock,  f  388. 
AVOIDANCE.    See  Answers;  Pleas. 

matter  in:  how  pleaded,  I  3182. 

separate  allegations  of  matters  in,  f  8884. 
AWARD.    See  Arbitration  and  Awaxd, 

of  arbitrators:  date  of,  §  662. 

yaUdity  of,  §|  659,  6263. 

nuiy  be  good  in  part  and  bad  in  part,  §  658. 

service  of  notice  of  on  opposite  party,  |  647. 

publication  of,  §  665. 

import  of  allegation  that  award  was  made,  |  664. 

Judgment  on,  S  6266. 

entry  of  Judgment  on.  I  662. 
Action  on  — 

essential  allegations  of  complaint,  |  647. 

averment  of  notice  and  demand,  |  666. 

true  character  of  award  must  be  set  forth,  I  664* 

GondltlMis  of:  must  be  pleaded,  I  647. 

court  may  decree  specific  performance  of. 

when  may  be  vacated,  I  668. 


B. 

BAD  FAITH: 

allegation  of:  in  creditor's  suit,  I  2600.  I 

BAGOAGB.    See  Common  Carrier;  Innkeepers.  i 

what  constitutes:  and  liability  for,  |  1969.  , 

retention  of  custody  of:  by  passenger,  §  1960.  , 

complaint  against  common  carrier  for  loss  of,  I  1997.  ^ 

against  innkeeper  for  loss  of,  |  1920. 
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BAIL.    See  Arrest  and  BalL 

right  to:  generally,  |  5888. 

liabUity  of  sheriff  as:  proceedings  to  enforce^  |  57& 
BAIL  BOND.    See  Arrest  and  Bail;  UndertaJdngs. 

action  on:  In  what  name  brought  §  1490,  note. 

measure  of  damages  In  actioQ  on,  I  1409. 
BAILEE: 

who  is,  I  1908. 

can  not  dispute  title  of  bailor,  §  3000. 

effect  of  disclaiming  his  relation  to  bailor,  f  190& 

extent  of  liability  of,  §  8661. 

when  not  liable  for  delivery  to  wrong  person,  §  1904. 

liability  of  innkeeper  as,  §  1921. 

may  sue  for  conversion,  |  2114. 

can  not  claim  right  to  require  demand,  when,  |  1908. 

use  of  money  by:  in  own  name,  S  1913. 

auswer  denying  bailor's  title,  §  3660,  note. 
BAILMENT.    See  Bailees. 

nature  of  the  contract,  §  1960. 

distinguished  from  sale,  §  1384,  and  note. 

money  deposited  for  use  of  plaintiff,  §  1984a. 

averment  of  plaintifTs  ownership  of  goods  not  necessary,  §  198S. 

complaint:  not  using  care  in  repairing:  form,  S  2036. 

complaint:  watchmaker  not  returning  watch:  form,  f  2037. 

complaint  for  not  caring  for  and  returning  goods:  form,  |  1916L 

complaint  for  injury  to  horse  hired:  form,  §  1918. 

complaint   for   driving   horse  otherwise   thaa  agreed:   fonn» 
§  1919. 
BAILOR: 

liability  of,  |  1904. 
BANK: 

ordering  cause  on  appeal  to.be  heard  In,  §  84. 
BANK  NOTES: 

how  described  in  complaint,  §  2129. 
BANKRUPTOT.    See  Insolvency. 

form  of  composition  deed,  §  3244. 

as  ground  for  dissolution  of  partnership,  §  2617. 

as  defense  to  action  on  note,  §  8492. 

discharge  In:  how  pleaded,  |  3243w 

form  of  plea  of,  §  3241. 

essential  averments  of  plea  of,  §  8242. 

replication  to  plea  of,  §  4577. 

prosecution  of  appeal  in  name  of  bankrupt,  §  449IL 

proceedings  In,  f  302. 
BANKS.    See  Checks;  National  Banks. 

recovery  back  of  money  paid  by  mistake,  I  1067. 

commencement  of  complaints  by,  §§  225,  226. 

capital  of:  embraces  what,  §  2985.* 
BAR.    See  Pleas. 
BATTERT.    See  Assault  and  Battery. 
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BEFORE  MATURITY: 

need  not  be  alleged  In  pleadings,  S  1183. 
BELIEF.    See  Denials;  Information  and  Belief. 

loeauiug  of  term  as  regards  denial,  §  3217. 

denial  of  knowledge  sutUcieut  to  form  belief.  If  3238, 
BIAS.    See  change  of  Venue. 
BILL  IN  EQUITY: 

by  tenant  In  common  against  cotenant,  f  3081 

Is  multifarious  when,  §  315. 
BILL  OF  EXCEPTIONS.    See  Appeals;  Exceptions. 

defined,   §   5048a. 

nearly  resembles  statement,  §  5048a. 

form  and  contents  of:  generally,  §§  5049,  5049a. 

applicable  to  all  kinds  of  appeals:  In  California,  §  SOiSiUi 

as  condition  precedent  to  right  of  review,  §  5048a. 

unnecessary,  when,  §  5048a. 

w^hen  evidence  must  be  preserved  by,  S  5048a. 

when  appeal  can  be  heard  on,  §  5048. 

necessary  on  appeal  from  final  judgment,  f  3087. 

what  must  embody,  §  473S. 

filing  and  settlement  of,  §  5050. 

Jurisdiction  for  settlement  of,   §  6050a. 

time  of  settlement  of,  §  5050b. 

notice  of  settlement  of,  §  5050b. 

mandamus  lies  to  compel  settlement  of,  §  5060a. 

statement  of  evidence  in,  §  5049a. 

statement  of  exceptions  to  instructions,  §  5063. 

statement  of  exceptions  to  evidence,  §  5051. 

statement  of  exceptions  to  findings,  5052. 

use  of:  on  motion  for  new  trial,  §  4893,  and  note. 

on  new  trial:  ambiguity,  §  4937f. 

preparation  and  service  of  amendments  to,  S  5035. 

defective  judgment-roll,  §  5063. 

presumption  in  favor  of  correctness  of,  §  5050e. 

authentication  of:  under  Colorado  practice,  §  505pc. 

petition  to  prove  exception,  $  5050d. 

may  be  incori>orated  with  statement  on  new  trial,  §  5049a. 

Irrelevant  matters  in:  not  considered,  §  6049a. 

striking  from  files.  §  505<)f. 
BILL  OF  LADING.    See  Common  Carriers. 

assignment  by  indorsement  of,  S  336. 
BILL  OF  PARTICULARS.    See  Accounts. 

sufficiency  of:  generally,  §  4437,  note. 

is  not  part  of  record  proper,  §  4437,  note 

douiand  for  items,  §  4433. 

items  of:  how  set  forth,  §  4434. 

what  need  not  be  set  forth,  §  4435. 

order  directing:  appeal  from,  fi  4959. 

order  for  further  account,  $  4437. 
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BILL  OF   SALE: 

as  part  of  complaint  In  action  for  goo<l8  sold,  |  60L 

of  mining  claim,  S  225a 
BILL  QUIA  TIMET.    See  Quieting  TiUe. 

lies  when  no  adequate  remedy  at  law,  f  2866. 
BILLS  OF  EXCHANGE.    See  Negotiable  Instruments. 

1.  Formal  requisites  of,   S   1016. 
imply  corsideration,  §  321. 
foreign:  what  is,  f  995, 

nature  and  effe<*t  of  letter  of  credit,  §  1000. 
days  of  grace  not  allowed  in  California,  S  1072. 
drawn  payable  after  sight:  nature  of,  §  1012. 
immaterial  alterations  of,  S  906. 
bow  assigned,  S  33G. 

2.  Acceptance  — 
allegation  as  to,  §  1008. 

what  amounts  to  acceptance,  §  1012. 

third  person  may  become  acceptor,  §  1013. 

enforcement  of  conditional  acceptance,  §  1054,  note. 

presentment  and  refusal  need  not  be  averred:  when,  S  1041. 

presentment  at  maturity:  averment  of  demand,  §  1058. 

who  niay  sue  and  recover  on,  §  lOlK. 

payable  to  third  persons:  necessary  averments  in  complaint, 

§  1021. 
sufiQciency  of  complaint  against  drawees,  S  1022. 
declaration  on  foreign  bill:  unnecessary  averments,  §  1001. 
difference  of  exchange:  recovery  of,  §  1000. 
recovery  by  accommodation  acceptor  from  drawer,  %  1057. 
payable  in  gold  coin:   complaint  and  demand   for  Judgment, 

§  1037. 
necessary  averments  in  complaint  against  drawer,  S  1081. 
liability  on  promise  to  indorse,  §  1010. 

liability  of  corporation  on  draft  drawn  upon  its  treasurer,  §  1014. 
indorsed  for  collection:  action  by  indorsee,  §  1006. 
sufficiency  of  demand  to  charge  drawer,  §  998. 
effect  of  omission  of  denuind  and  notice,  §  1003. 
Joinder  of  defendants  in  actions  on,  §  176. 

dishonor  of,i  999. 

notice  of  dishonor:  who  may  give,  fi  1002. 

protest  of:  when  necessary,  §  1004. 

sufficient  averment  of  protest,  fi  1030. 

holder  must  sue  on  one  of  set  dishonored,  §  1035. 

what  excuses  notice  of  nonpayment:  averment  of,  I  1082. 

damages  on  foreign  bills  protested,  §  997. 

3.  Defenses  — 

plea  of  want  of  consideration,  fi  3547. 

denial  of  authority  to  draw,  fi  3483. 

what  defenses  available  to  accommodation  Indorser,  §  8482. 

not  subject  to  equities  between  parties:  when,  fi  1015. 
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BILLS  OF  BXOHANGE  -  Ck>iitinued. 

operation  of  as  satisfaction  of  demand,  I  1017. 

complaints  in  actions  on,  fS  004-1060. 
BOARDING-HOUSE  KEEPER.    See  Innkeepers;  Lieoa. 

UabUity  of:  generally,  §  1921. 
BOARD  OF  EDUCATION: 

sufficiency  of  complaint  in  acticm  against,  §  401. 
BOARD  OF  EQUALIZATION.    See  Taxation. 

county  auditor  is  bound  by  action  of,  f  2082. 

can  not  make  a  new  assessment,  §  2083. 

duties  of,  §  2088. 
BOARD  OF  SUPERVISORS: 

mandamus  lies  to  compel  performance  of  duties,  I  S41Qb 

presentation  of  claims  to,  §  800. 

power  of:  to  employ  counsel,  §  8953. 

suit  against:  in  official  character,  §  306^ 
BONA  FIDE  HOLDER.    See  Promissory  Notes. 

of  promissory  note:  who  is,  §  3401. 
BONA  FIDE  PURCHASER: 

plea  of:  essential  averments,  §  3860. 

burden  of  proof  to  sustain  issue  of,  $  3860,  note. 
BOND  OF  INDEMNITY.    See  Official  Bonds. 

giving  of:  in  action  on  lost  paper,  §  1114. 
BOND  FOR  TITLE: 

is  in  effect  a  mortgage,  §  2286. 
BONDS.    See  Official  Bonds;  Undertakings. 

In  California:  are  on  same  footing  as  undertakings,  §  060. 

action  on:  assigning  breaches,  (Ifi  1519-1523. 

for  fidelity:  action  on,  §|  1529-1532. 

conditions  to  be  specified  in  complaint:  when,  §  1462. 

mutilated:  declaration  on,  §  988. 

averment  of  death  of  joint  obligee,  §  092. 

Joint  and  several:  allegations  of  complaint,  §  993. 

of  executor  or  administrator:  complaint  in  action  on,  §  433. 

municipal:  complaint  in  action  on:  allegations,  |  40L 

conversion  of:  averments  in  action  for,  §  2148. 

actions  on:  by  assignee,  S  340. 

ambiguous  complaint:  demurrer,  S  3163.  , 

Defenses  — 

how  pleaded,  §  3600. 

controverting  consideration  of,  §  3592. 

matters  in  avoidance  of,  fi  3591.  * 

plea  of  payment,  §  3593. 

pleas  bad  for  duplicity,  §  3595. 

false  representation  discharging  surety,  §  3696w 

novation  discharging  surety,  §  3599. 

Joint  plea:  bad  as  to  all,  $  3508. 

alteration  of:  how  pleaded,  fi  3599,  and  note. 

plea  of  seals  not  affixed,  §  3602. 

plea  of  non  est  factum,  §  3604. 
BOOKS.    See  Inspection. 
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BORROWBB: 

complaints  in  actions  ai^nst,  If  860-^81.  ^ 

BOUNDARY  LINB: 

complaint  in  action  for  determination  of,  |  825,  note. 
BBBACHBS.    See  CovenantB. 

of  undertaking:  how  assigned,  |  1461. 

of  contract:  sufficient  averment  of,  8  1117. 

of  contract:  how  ay  erred,  8  825. 
BRBAGH  OF  CONTRACT.    See  Contracts. 

parties  to  actions  for,  8  161. 
BRBACH  OF  COVBNANT.    See  Covenants. 
BRBACH  OF  PROMISB: 

of  marriage:  action  lies  for  when,  |  1366. 

promise  as  affected  by  statute  of  frauds,  |  1374. 

necessary  averments  in  action  for,  |  1366. 

man  may  maintain  action  for,  §  1366. 

liability  of  married  man  in  action  for,  8  1372. 

time  of  the  breach,  8  1366,  and  note. 

evidence  of  the  promise,  §  1367. 

promise  after  seduction  may  be  valid,  |  1369. 

request  need  not  be  averred  where  defendant  is  married^  I  1878. 

defenses  to  action  for,  88  3571,  3572. 

defense  of  unchaste  character  of  plaintiff,  8  1370. 

proof  of  plaintlff*s  unchastity  under  general  denial,  |  8671,  nets. 

promise  is  void  when,  §  1368. 

what  damages  recoverable  for,  8  1370. 

answers  in  actions  for,  88  3566-3572. 
BRIDGES: 

public  nuisances:  when,  8  2388. 

action  by  owners  of,  8  816. 
BRIEFS.    See  Appeals;  Argument 

preparation  and  filing  of  on  appeal,  8  5075,  and  note. 

failure  to  file:  dismissal  of  appeal,  8  5079a. 
BROKERS.    See  Agents. 

action  by:  for  money  paid:  allegations  of  complaint,  8  876. 

action  by  real  estate  brokers  for  commissions,  8  629,  and  note. 

action  against:  for  unauthorized  sale  of  stock,  8  859. 
BUILDER'S  CONTRACT: 

averments  of  complaint  in  action  on,  8  1213. 

averment  of  performance,  8  1219. 

averment  of  performance  as  varied,  8  3549,  note. 

averment  of  terms  of  payment,  8  1217. 

averment  of  acceptance  of  work,  8  1216. 

separate  counts  in  complaint  on  contract,  8  1222. 

performance  by  substitute:  complaint,  8  1223. 

plans  and  specifications:  averments  as  to,  8  1227. 

validity  of  contract  for  public  work,  8  1221. 

terms  of  contract:  compliance  on  part  of  subcontractors,  8  1224. 

right  to  recover  for  extra  work,  8  1220. 

effect  of  abandonment  of  contract  by  builder,  8  1214. 
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time  of  performance:  when  no  time  is  mentioned,  i  1227. 

enlargement  of  time  for  performance,  §  1218. 

acceptance  of  performance  of  contract  by  architect^  |  121& 

waiver  of  architects  certificate,  |  3549. 

breach  of  contract:  and  damages  therefor,  8  1228. 

breach  of  contract:  excusable  delay,  8  1228, 

counterclaims  in  actions  on,  8  3549. 
BUILDINGS: 

destruction  of:  to  stop  conflagration,  8  2004. 

injunction  to  restrain  removal  of,  8  4353. 

complaint:  for  undermining:  form,  8  2034. 

when  a  nuisance,  8  2388. 
BURDEN  OF  PROOF.    See  Evidence. 

when  on  defendant  to  prove  affirmative  allegations,  i  2(M» 

in  proceedings  to  dissolve  attachment,  8  4164d. 

In  acti(Mi  of  claim  and  delivery,  8  4223a. 

in  action  against  carrier,  8  1951. 

to  show  want  of  consideration,  8  321. 

on  corporation:  to  show  funds  In  hands  of  drawee*  f  1Q14» 

in  case  of  fraud,  8  2748. 

in  action  on  marine  policy  of  insurance,  8  765. 

in  action  on  accident  insurance  policy,  8  7Gla. 

in  action  against  carrier  for  negligence,  8  1978. 

on  issue  of  bona  fide  purchaser,  8  3860. 

in  action  to  quiet  title,  88  2529c,  3837,  note. 

in  action  for  delinquent  taxes,  8  2984. 

as  regards  alteration  of  written  instrument,  8  9M. 
BY-LAWS: 

how  pleaded,  8  S34. 

averment  of  authority  to  enact,  8  400. 

C. 

CALENDAR: 

entry  of  causes  on,  8  4020. 
OANCBLLATION: 

of  deed:  aa  cloud  on  title,  8  2609,  and  note; 
CAPACITY  TO  SUB.    See  Parties- 
want  of:  how  must  appear  to  be  obJectionaMe,  1 8067. 

foreign  state,  8  3088. 

guardian  of  infant,  8  3089. 

on  note  held  in  trust,  8  3090. 

special  administrator.  6  3092,  note. 

demurrer  on  ground  of  want  of,  88  3084-3003. 

action  for  death  caused  by  negligence,  8  3093,  noca 

waiver  of  objection  to  want  of,  8  3091. 
CAPTION: 

of  pleadings  in  general,  §8  206-277. 

of  affidavits,  8  262. 

of  papers  used  in  court  proceedings,  81  253-262 

of  complaint:  what  embraces,  8  211. 
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CAPTURE: 

as  one  of  the  risks  of  marine  insurance^  |  772. 
OARGO.    See  Shipping. 

liability  of  water  carrier  for  damage  to,  i  1907. 
GATTLB.    See  Anlmala. 
GAUSB: 

transfer  of:  on  ground  of  Incapacity  of  Judge,  |  6L 
CAUSE  OF  ACTION.    See  Actions. 

what  Is,  f  128. 

Utle  of:  in  pleadings,  S§  206-235. 

accrues  when,  f    128,  note. 

facts  constituting:  character  of,  f  182* 

must  be  perfect  in  its^f ,  f  314a. 

statement  of:  in  complaint,  S  311. 

how  stated:  generally,  S  181. 

should  be  separately  stated,  S8  314a,  1005. 

not  separately  stated:  remedy,  S  314a,  note. 

statement  of:  in  several  counts  does  not  of  itself  raider  oon^ 
plaint  uncertain,  §  101. 

plaiutifT  may  elect  to  sue  upon  each  separately,  |  816b 

on  several  notes:  separate  statement  of,  §  1131. 

is  separable,  when:  under  removal  acts,  f  96e. 

joinder  of:  generally.  H  1508-1010. 

what  causes  of  may  be  joined,  |  314. 

legal  and  equitable:  Joinder  of.  S  3112. 

causes  which  may  not  be  joined,  8S  315,  315a. 

demurrer  for  misjoinder  of,  SS  3112-3125. 

against  husband  and  wife:  misjoinder,  S  452. 

survival  of,  §  335. 

complaint  seeking  to  reform  and  enforce  mortgage  as  reformedL 
S  181. 

for  false  return  by  sherifT,  §  561. 
CAUSES.    See  Removal  of  Causes. 

removal  of:  under  statutes  of  United  States,  |  05. 
CAVEAT  EMPTOR: 

rule  of,  f  1580. 
CERTAINTY: 

degree  of  required  in  pleadings,  S8  IB^f  108. 

remedy  for  want  of,  §  106. 
CERTIFICATE: 

of  exemplification  of  judgment,  8  4683. 

of  exemplification  of  judgment:  sufllciency  of,  8  802. 

to  copy  of  complaint,  8  234. 

of  clerk  to  ailidavit:  form,  8  275. 
CERTIFICATE  OF  DEPOSIT: 

nature  of,  8  1101. 

action  on:  by  indorsee:  allegation  of  presentation  and  demand, 
8  1101. 

actioo  on  guaranty  of,  8  UdO. 
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CERTIFICATES  OF  STOCK: 

what  law  applicable  to  sale  and  assignmeot  of,  i  1486. 
OBRTIFIQATION.    See  Checks. 

of  check:  aad  effect  of,  If  1087,  1068. 
CERTIORARI: 

discretion  In  granting  or  refusing  writ,  I  5872. 

Jurisdiction  to  Issue  writ,  §  6365. 

Supreme  Court  has  power  to  Issue  writs  of,  f  86b 

office  of  writ  of,  |  5364. 

natui*e  of  remedy  by,  f  11. 

when  win  He:  generally,  8S  5364-6365,  and  note. 

will  not  He  when:  Instances,  S  5367,  and  note. 

does  not  Ue  where  remedy  exists  at  law,  §  11. 

is  proper  remedy  in  what  cases,  8  5366. 

what  questions  examined  on,  |§  5368^  5380. 

what  win  be  reviewed  on,  H  5366,  and  note,  5368. 

application  for  writ  of:  affidavit,  §  5371. 

what  petition  for  must  state,  §  5376. 

notice  on  adverse  party,  §  5374. 

principles  of  determination,  S  5377. 

return  of  writ,  S  5379,  and  note. 

conclusiveness  of  return,  S  5379a. 

dismissal  or  quashing  of  writ,  §  5380a. 

stay  of  proceedings  by,  §  5378. 

several  writs  of:  in  one  case,  §  5373. 

remedy  by:  In  special  cases,  §  5375. 
0BSTUI8  QUE  TRUST: 

may  maintain  suit  when,  |  364. 

as  parties  defendant  in  foreclosure  suit,  {  168. 

as  parties  defendant:  in  actions  against  trustees,  I  175. 
CHALLENGES.     See  Jurors;  Jury. 

grounds  of:  to  juror,  |  4664. 

how  tried,  S  4664. 

peremptory:  allowance  of,  S  4666. 
CHAMBERS: 

where  chamber  business  may  be  transacted  by  Jndge^  |  29,  notaw 

what  business  may  not  be  transacted  at  §  29. 

motion  for  new  trial  may  be  heard  at,  §  4935. 
CHANCE  VERDICT.    See  Verdict 

what  is,  S  4875. 

Impeachment  of:  by  affidavit  of  Jurors,  §§  4874,  4876. 
CHANGE  OF  VENUE.    See  Venue. 

when  a  matter  of  right  S  63,  note. 

application  for:  under  Code  of  New  Mexico,  {  70,  nota 

demand  prior  to  application  for  change  of,  8  59. 

requisites  of  demand  for,  §  60. 

practice  on  application  for,  §§  56*  57,  91. 

Joinder  of  defendants  in  application  for,  §  62. 
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person  involuntarily  substituted  as  sole  defendant  is  entitled 
to,  S  62a. 

when  motion  for  may  be  made,  §  74. 

effect  of  motion  for,  i  90a. 

granting  or  refusing  motion  for:  is  discretionary  with  court, 
f  73. 

when  motion  for  to  be  heard,  §  90a. 

motion  for,  overruled:  proper  remedy,  8  90c. 

form  and  sufficiency  of:  affidavit  of  merits,  §  06. 

affidavit  of  merits  by  one  of  several  defendants,  8  62^ 

on  ground  of  partiality  and  prejudice,  §8  69,  70. 

on  ground  that  judge  had  been  attorney  in  case,  §  7ft. 

on  ground  of  interest  disqualifying  judge,  §  79. 

bias  of  trial  judge  not  sufficient  ground  for,  8  76. 

affidavit  (m  ground  of  bias  or  prejudice  of  judge,  8  80. 

for  convenience  of  witness:  what  affidavit  must  states  81  71,  72. 

effect  of  order  granting  change,  §  90. 

service  of  order  granting,  8  92. 

power  of  court  to  set  aside  order  granting,  8  90. 

order  for:  presumed  to  be  properly  made,  8  90b. 

order  for:  not  appealable  in  Nevada  practice,  8  90c. 

wrongful  refusal  of:  by  justice  of  the  peace,  8  76^  note. 

to  county  of  defendants  residence,  8  62a. 

resistance  to  application  for,  8  67. 

when  plaintiff  may  oppose  motion  for,  8  84. 

affidavit  in  (^position  to  motion  for,  88  82,  88. 

denial  of  motion  for,  88  86,  87. 

application  for:  refused  if  object  is  delay,  8  87. 

order  refusing:  appeal  from,  8  88. 
CHASTITY.     See  Seduction;  Slander. 

slanderous  words  charging  want  of,  8  1712. 
CHATTELS.    See  Personal  Property. 

actions  for  trespass  on,  88  2089,  2096. 

trespass  on:  justification,  8  3700. 

warranties  of,  8  1664,  et  seq. 

action  on  note  payable  in,  88  1191,  1197. 

actions  by  joint  owners  of,  8  140. 

on  storage:  lien  for,  8  3709. 

complaint  against  hirer  of:  form,  8  1917. 
CHARACTER: 

meaning  of  the  term,  8  1696. 

of  pleading:  how  determined,  8  199,  nota 
CHARTERER.    See  Charterparty. 

of  vessel:  liability  of,  88  1239,  1240. 
CHARTERPARTY.     See  Shipping. 

what  is,  8  1230. 

contracts  of  hiring  and  affreightment  distinguished,  8  1284. 

authority  of  master,  8  1242. 

duties  of  master,  8  1235. 
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UablUty  of  charterer,  §8  1239,  1240. 

assent  of  charterer  as  affecting  freight  contract,  |  124& 

allegation  of  charter:  how  put  in  issue,  I  1253. 

exceptions  in:  need  not  be  negatived  in  pleading,  f  1260. 

yalidity  of  guaranty  indorsed  on,  i  715. 

liability  of  owner  for  voyage,  §  1241. 

sale  of  cargo:  liability  for  demurrage,  S  1255. 

provision  for  "  running  days/*  I  1246. 

repairs  of  vessel:  allegation  of  complaint,  f  1244. 

refusal  to  overload,  §  1243. 

effect  of  deviation,  S  1249. 

detention  occasioned  by  misconduct  of  master,  S  3551. 

damages  for  demurrage,  8  1233. 

measure  of  damages  for  refusal  to  furnish  cargo,  8  1231. 

right  of  lien  for  freight,  §  1254. 

rescission  of  the  contract,  §  1245. 

answer  denying  offer  to  perform,  §  3550. 
CHATTEL  MORTGAGE.     See  Foreclosure. 

complaint  to  foreclose:  form,  8  2377. 

foreclosure  of:  procedure,  8  2380a. 

assignment  and  delivery  of:  chose  in  acti<Mi,  8  2378. 

for  future  advances:  validity  of,  8  2380. 

priority  over  mortgage  of  realty,  8  2379. 

complaint  in  action  to  redeem  from,  8  2380a. 
CHECKS: 

nature  of:  generally,  8  1071. 

are  declared  to  be  bills  of  exchange  in  California,  8  3488 

certification  of:  what  is,  and  its  effect,  88  1087,  1068. 

when  payable,  8  1079. 

when  deemed  payable  to  bearer,  8  1079. 

necessity  of  presentment  and  notice  of  nonpayment,  8  1075. 

time  of  presentment  of,  8  1076. 

unreasonable  delay  in  presentment,  8  3488. 

failure  to  make  presentment,  8  3480. 

dishonor  of:  and  notice  of  dishonor,  8  999. 

taken  after  dishonor  are  subject  to  equities,  8  1071. 

complaint  in  action  by  holder  ngnlnst  drawer,  8  1082,  note. 

necessary  averments  in  complaint  against  drawer  of,  8  1031. 

payment  stopped:  allegation  of  notice  of  nonpayment,  8  1077. 

statement  of  time  in  action  on,  §  1084. 

set-off  by  drawee  disallowed.  8  3484. 
CHILDREN.    See  Infants;  Guardian  and  Ward;  Parent  and  Child. 

competency  of:  as  witnesses,  8  4675. 
CHOSES  IN  ACTION.    See  Execution. 

assignability  of,  8  334. 

levy  of  execution  on,  8  5192. 

where  may  be  taxed,  8  2987. 
CITATION: 

to  garnishee:  to  appear  before  court  or  judge,  8  4172. 
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CITIES.    See  Municipal  GorporatioDs. 

liability  of:  for  neglect  of  city  officers,  f  403. 
CITIZENSHIP.    See  Removal  of  Causes. 

remoyal  of  cause  on  ground  of,  8  107e. 

as  afTecting  right  to  removal  of  causes,  |  96b. 

sufficient  averment  of:  under  removal  of  causes  acts,  |  lOTtt 

averment  of:  in  mining  claim  contest,  I  3165t. 
CIVIL  ACTIONS.    See  Actions;  Causes  of  Action, 

distinguished  as  ex  carUractu  or  ex  delicto,  8  129. 

contradistinguished  from  criminal  actions,  §  4. 

Include  what  proceedings,  8  4. 

do  not  include  probate  proceedings,  §  19. 
CLAIM.    See  Executors  and  Administrators. 

what  included  in  term,  8  228S. 

meaning  of  term:  in  Revenue  Act;  8  2968. 

in  two  capacities,  joinder  of,  8  1601. 

character  of:  should  be  Indicated  In  complaint,  8  094. 

allegation  of  presentment  and  rejection  of,  8  432,  and  note 

when  presentment  of  not  necessary,  8  429. 

effect  of  presentment  of,  8  430. 

presentation  of:  against  estate  of  decedent,  8  428^  and  nota 

presentation  of:  to  board  of  supervisors,  8  399. 

secured  by  mortgage:  presentment  of,  8  431. 

defense,  denial  of:  presentation  of,  8  3888h. 

allowances  and  rejection  of:  by  executor  or  administrator,  8  430. 

effect  of  allowance  of:  by  executor  or  administrator,  8  430. 

assignability  of:  generally,  8  334,  note. 

assignment  of:  after  suit:  party  in  interest,  8  349a 

right  of  assignee  of:  to  sue  in  own  name,  8  340. 

arising  from  torts:  assignability  of,  8  336. 
CLAIM  AND  DELIVERY.    See  Replevin. 

nature  of  the  action  for,  88  2160,  and  note,  4180,  and  note^ 

wrongful  detention  the  gist  of  the  action,  8  2166. 

at  suit  of  defendant  in  attachment,  8  4186,  note. 

action  of:  against  sheriff,  88  4193-4194. 

possession  and  wrongful  taking,  8  4181,  and  note. 

right  of  possession:  ownership,  8  2163. 

goods  in  custody  of  law,  8  2166. 

require  of  return  of  property  by  defendant,  8  4208. 

form  of  complaint  in  action  of,  8  2149. 

complaint:  how  framed:  allegations,  8  2161. 

allegation  of  ownership,  8  2163. 

words  importing  **  wrongful  taking,"  8  2167. 

allegation  and  proof  of  wrongful  detention,  8  2166. 

allegation  of  value,  8  2163b. 

complaint  by  assignee  of  insolvent:  sufficiency,  8  2167a. 

affidavit  and  its  requisites,  8  4186. 

service  of  papers  on  defendant,  8  4202. 

time  of  claiming  delivery,  8  2164. 
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claim  by  third  person,  §  42ia 

affldayit  of  claim  by  third  person,  f  4218b 

sufficiency  of  bond,  {  4196. 

undertaking:  to  whom  given,  §  4210. 

liability  of  sureties  on  undertaking,  8  4211. 

Justification  of  sureties,  §S  4205,  4213. 

exception  to  sufficiency  of  sureties,  S  4204. 

action  oa  undertaking  in:  complaint,  $8  1499-151L 

return  of  sheriff,  §  4201. 

duty  of  sheriff  in  taking  property,  §  4193. 

property:  how  kept,  8  4200. 

taking  concealed  property,  8  4190. 

reflponsibility  of  sheriff,  §  4214. 

action  by  sheriff  on  indemnifying  bond,  8  4222. 

staying  proceedings  on  judgment,  8  4223c. 

burden  of  proof,  8  4223a. 

measure  of  damages  in  action  of,  8  4182. 

answer  praying  return  of  property  or  its  value,  8  3728,  and  note. 

sufficient  denial  in  answer,  8  3722. 

denial  of  plaintiCTs  Utie,  8  3727. 

dismissal  of  action  of,  8  4197,  and  note. 

form  of  verdict  in,  8  4694. 

verdict  sufficient  to  sustain  Judgment,  8  4223b. 

coKts  in  action  of,  8  4834. 
CLASSIFICATION: 

of  remedies,  8  2. 

of  actions,  8  4. 
CLBRICAL  ERROR: 

in  answer:  correction  of,  8  38831. 

may  be  corrected  nunc  pro  tuncr  8  4768w 
CLOUD  ON  TITLE.    See  Quieting  Title. 

what  constitutes:  instances,  8  2510. 

mortgage  on  homestead,  8  2534. 

when  threatened,  injunction  lies,  8  2814,  note. 

complaint  to  remove  mortgage  as  cloud:  form,  8  2588. 

bill  to  remove:  parties,  8  2535. 

relief  in  action  to  remove,  8  2536. 
CODE  PROCEDURE: 

forms  of  actions  abolished  by,  8  179. 

abolishes  distinction  between  actions  at  law  and  suits  in  equity, 
8  179. 

how  relief  is  administered  under,  8  181. 

has  adopted  equitable  doctrines  as  regards  parties,  8  127. 

nature  of  complaint  or  petition  under,  8  303. 

contents  of  complaint  under,  8  303. 

use  of  common  counts  under,  88  319a,  6[14. 

action  under:  for  recovery  of  personal  property,  8  418D,  and  note. 

classification  of  defenses  lender,  8  8180. 

general  denial  under,  8  8187. 
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COGNOVIT: 

distinguished  from  offer  to  comproiiiise»  I  6811. 
COIN.    See  Judgments.' 

is  subject  to  levy  upon  execution,  §  510& 
COLL»ATBBAL  AOBJBBMENT: 

specific  performance  of  agreement  to  give,  i  2849. 
i  GOLLATBRAIi  ATTACK.    See  Judgments. 

of  Judgment:  nature  of,  f  4828e. 
OOLLBOnON.     See  Taxes. 

of  taxes:  In  Oalifomla,  |  2870. 
COLLISION: 

liaUUty  in  cases  of,  f  2028. 

of  water-craft:  negligent  navigation,  f  i  1824-1880. 

of  vehicle  driven  by  servant:  liability,  f  1800. 

complaint  against  railroad  for  injuries  by,  f  1811. 

pleading  matter  of  excuse  on  part  of  steamboat,  f  8878 

damages  for:  not  subject  to  attachment,  |  4087. 
COLLOQUIUM.    See  Libel;  Slander. 

ofllce  of:  generally,  I  3685. 

averments  by  way  of:  in  slander,  f  174& 
COLORADO  COURT  OF  APPBAL8: 

Jurisdiction  of:  generally,  §  4ftf. 
COLORADO  SUPRBMB  COURT: 

Jurisdiction  of:  generally,  f  S8a. 
COMMBNCBMBNT: 

of  pleadings:  consists  of  what,  f  229. 

of  suits  as  notice,  §  8965. 

actions:  how  commenced,  f  8805. 
COMMBRCB: 

restraining  nuisance  injurious  to,  §  4821. 
COMMISSION  TO  TAKB  TBSTIMONY.    See  Depositlona. 
COMMITMENT : 

to  Jail:  sufficient  averment  of,  §  572. 

for  contempt:  contents,  §  5292. 
COMMON  CARRIBK    See  Negligence;  Railroad  Company. 

of  goods:  acceptance  of  goods  by,  I  1958. 

of  goods:  degree  of  care  required,  i  1987. 

of  goods:  liability  of,  generally,  S  1955. 

of  goods:  is  an  insurer  of  the  property  carried,  f  1960. 

of  goods:  when  deemed  bailee  for  hire,  §  1988w 

of  goods:  liability  of  inland  carrier,  §  1941. 

liability  for  live  stock,  §  1948. 

liability  for  negligence  and  delay,  8  8665. 

liability  of:  as  forwarder,  S  1975. 

of  goods:  liability:  how  terminated,  1 1942. 

of  goods:  presumption  as  to  liability,  8  1944. 

of  goods:  carriage  without  compensation:  liability,  f  1900. 

of  goods:  limitation  of  liability  by  special  contract,  f  1978. 

of  goods:  not  liable  for  loss  when,  f  1949. 
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carriage  of  perishable  property,  §  1946. 

of  goods:  must  comply  with  notice  on  article  or  package,  |  IMS. 

of  goods:  liability  for  mixing  goods,  I  1970. 

of  goods:  notice  to  owner  restricting  liability,  §  1917. 

of  goods:  recovery  against,  as  warehouseman,  §  1952,  note. 

of  goods:  rule  of  damages  in  action  against,  f  1966. 

of  letters:  liabUity  of,  §  1940. 

liability  for  damage  to  cargo,  §  1967. 

breach  of  contract  to  deUver:  liability,  {§  1381,  1972. 

delivery  to  wrong  person,  §  1972,  and  note. 

concurrent  acts:  delivery  of  freight,  and  payment  of  freight 
money,  8  888. 

liability  of:  as  regards  connected  routes,  S  1945. 

contract  no  protection  from  liability  for  gross  negligence^  |  1807. 

of  passingtrs:  undertaking  of  passenger  carrier,  f  1790. 

must  treat  all  passengers  alike,  I  1948. 

duty  to  provide  safe  vehicles,  f  1963. 

liability  of  passenger  carrier  for  defective  vehicle,  f  1801, 

baggage:  and  liability  for,  §  1959. 

liability  for  money  stolen  from  passenger,  %  1961. 

complaint  against:  for  loss  of  baggage:  form,  %  1957. 

injury  from  upsetting  stage  coach:  complaint,  f  1805. 

pleading:  allegation  of  route,  §  1962. 

sufOiciency  of  complaint  in  action  against,  §  1952. 

of  goods:  action  against  on  contract:  or  in  tort,  f  1962. 

of  goods:  averments  of  complaint  for  damage  to  goods,  |  1051. 

of  goods:  complaint  against:  for  loss  of  goods:  form,  \  1952. 

of  goods:  complaint  against:  failure  to  keep  cargo  dry:  form* 
f  1966. 

complaint:  failure  to  deliver  on  time:  form,  §  1971. 

complaint  against:  for  breach  of  duty:  form,  8  1936. 

complaint  against:  negligence  in  loading  cargo:  form,  §  1064. 

complaint  against:  for  loss  in  unloading:  form,  %  1969. 

loss  of  draft  by:  ccnnplaint,  §  1954. 

of  goods:  action  against  in  tort  or  on  contract,  §  1976. 

of  goods:  proper  parties  to  bring  suit,  S  1978b. 

complaint  against  for  excessive  charges,  f  822. 

of  goods:  allegation  of  demand  in  action  against,  §  1973. 

complaint:  on  special  contract  for  loss  of  goods:  form,  f  1974 

defenses:  title  to  goods  in  another,  §  3671. 

defenses:  effect  of  special  contract,  %%  3669,  3670. 

miscellaneous:  Sunday  contract:  validity,  §  1977. 

right  of,  to  lien:  for  charges,  §  1909. 

speculative  damages  against  telegraph  company,  §  1978&. 
COMMON  COUNTS.    See  Pleading. 

use  of,  in  Code  pleading,  \\  614,  3193. 

sufficiency  of,  {  601. 

joinder  of:  in  one  complaint,  %  1602. 

use  of:  in  assumpsit  against  municipal  corporation,  %  401« 
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COMMON  NUISANCE.    See  Nuisancee. 

abatement  of,  f  2386. 
COMMUNITY  PROPBRTY.    See  DiTorce. 

poflseeslon  of  either  spouse  In  poBsecnion  of  the  odicr,  1 1B§* 

dispoeltlon  of,  in  case  of  diyorce,  f f  206S,  2686. 

when  not  subject  to  partition,  §  2466. 
COMPBTBNClr.    See  Evidence;  Witnesses. 

of  witnesses:  generally,  If  46r4-4676. 
COMPLAINT.    See  Averments;  Pleadings. 

nature  and  office  of:  under  Code  procedure,  f  90S. 

on  what  theory  framed,  §  312,  note. 

may  be  framed  with  double  aspect,  §  382 

joinder  of  causes  of  action  in,  §  314. 

what  causes  of  action  may  not  be  united,  ||  816v  SlSa. 

splitting  demands:  rule  of  common  law  as  to^  f  8161 

jurisdiction  tested  by  ad  damnum  clause  of,  §  42. 

must  contain  what:  generally,  S  208. 

what  facts  to  be  stated  in,  §  312. 

statement  of  cause  of  action  in,  §§  181,  311. 

separate  statement  of  causes  of  action,  |  314a* 

use  of  the  common  counts,  8§  319a,  1614. 

title  of:  what  embraced  in,  §  208. 

entitling  of:  in  proper  court,  §  210. 

naming  of  county  in  title  of,  S  208. 

naming  of  parties  in,  S  211. 

must  contain  name  of  real  party  in  interest,  I  214. 

title:  in  action  by  cori)oration,  S  220. 

caption:  sufficient  averment  of  corporate  capacity,  f  870,  nolSk 

venue:  how  laid  in,  81  213,  216. 

title:  in  actions  by  and  against  national  banks,  8  225. 

title:  in  action  by  offlcera,  8  227. 

designation  of  unknown  parties,  f  218. 

averments  of  representative  capacity:  instances,  §  422. 

allegation  of  representative  capacity  of  executor  or  admlnto- 
trator,  8  421. 

allegation  of  corporate  existence.  §8  871,  873. 

demand  for  relief,  8  332. 

construction  of:  demand  for  relief,  8  382. 

statement  of  grounds  for  relief,  8  382. 

prayer  of:  not  subject  to  demurrer,  8  181. 

verification  of:  by  attorney,  88  298,  294. 

when  verified  answer  must  be  also,  8  245. 

dismissal  of:  for  want  of  parties,  8  3165r. 

supplemental:  leave  to  file,  8  4636a. 

amendments  of,  8  4444. 

what  allowed,  8  4460a. 

amendment  of:  by  adding  verification,  8  4444,  notOk 

amendment  of:  at  trial,  8  4448. 

amendment  of:  particular  actions,  8  4450c. 
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effect  of:  tm  amended,  f  44501>. 

amended:  objection  to  original,  f  4450d. 

refusal  of  leaye  to  amend,  S  4447,  note. 

time  of  filing  amended  complaint,  §  4451,  and  nota 

sufficiency  of:  how  determined,  §  8165e. 

failure  to  state  sufficient  facts:  remedy,  S  S12,  note; 

one  good  count  in  sufficient,  f  312. 

claim  of  insufficiency  of:  after  judgment,  §  31Q5e. 

against  garnishee:  sufficiency,  |  3165a. 

sufficiency  of:  in  action  for  breach  of  contract,  i  326a. 

sufficiency  of:  in  action  for  goods  sold  and  delivered,  |  001« 

on  guaranty,  |  715,  note. 

in  action  against  officers  of  corporation,  i  376,  and  note. 

charging  wife  as  sole  trader,,  §§  473,  474. 

not  bad  merely  because  of  surplusage,  |  325a. 

striking  out  evidentiary  matter,  §  4490b. 

defects  in:  cured  by  answer:  when,  8  4608. 

averments:  corporate  character  of  plaintiff,  I  30^ 

averments  of:  stating  a  voluntary  escape,  S  580. 

averment  of  CiHisideratioo,  |  321. 

allegation  of  presentment  and  rejection  of  claims  against  estate^ 

8  432. 
allegation  of  indebtedness,  f  317. 
averment  of  character  and  capacity,  |  305. 
allegations  of  promise,  §  320. 
averment  of  request  in,  §  324. 
averment  of  notice  in,  $  324. 

averment  of  readiness  and  willingness  to  perform,  |  82ii 
on  contract:  averment  of  concurrent  acts,  8  324. 
allegation  of  performance  of  contracts,  8  322. 
allegations  on  information  and  belief,  8  313. 
foreign  laws:  averment  of,  8  330. 
allegation  of  record  of  assignment,  8  361,  note, 
allegation  charging  separate  estate  of  wife,  8  445. 
necessity  of  properly  averring  performance,  8  322. 
Judgments:  how  pleaded,  8  328. 
alleging  contract  within  statute  of  frauds,  8  320. 
need  not  negative  plaintiff's  negligence,  8  327. 
breach  of  contract:  how  alleged,  8  326. 
alleging  special  damages:  generally,  8  326. 
statement  of  excuse  for  nonperformance^  8  328i. 
alleging  nonperformance,  8  323. 
recitals  In:  past  consideration,  8  321. 
pleading  Statute  of  Limitation,  8  331. 
need  not  set  out  facts  in  avoidance  of  Statute  of  Limltatloiii^ 

8  331. 
assignments:  how  alleged,  8  337. 
need  not  allege  consideration  for  assignment,  8  338. 
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statutes:  how  pleaded,  §  329. 
assi^ment  of  breach  of  covenant,  |  1257. 
alleging  unilateral  contract,  §  3165f. 
sufficient  averment  of  request,  $684. 
Averments  In  particular  actions  — 
in  action  by  assignee  of  corporation,  §  S41. 
by  assignee  in  bankruptcy:  must  allege  what,  |  862,  and  note, 
by  assignee  for  benefit  of  creditors:  necessary  allegations,  §  301. 
by  assignee:  matter  of  inducement,  §  349b. 
In  action  on  assigned  account:  allegations,  S  339. 
on  insurance  policy:  essential  averments,  $S  740,  740a. 
in  action  on  marine  policy:  allegations,  $  765. 
m  action  on  life  policy  of  insurance:  essential  averments,  |  764a. 
in  action  on  accident  policy  of  Insurance:  averments,  §  761a. 
in  action  by  assignee  of  fire  policy,  i  751. 
in  action  for  breach  of  agreement  to  renew  Insurance,  §  750. 
in  action  on  insurance  policy:  attaching  policy  and  applicatioi:w 

S  770. 
against  executor  or  administrator:  necessary  allegations,  §  433. 
in  action  on  executor's  bond,  §  433. 
in  action  by  devisee:  allegation  of  assets,  f  359. 
action  by  company  or  partnership:  designation  of  party  plaintiff, 

§  308. 
upon  attachment  against  corporation:  waiver  of  error  in,  §  376. 
against  corporation  for  medical  services  to  employes,  §  402. 
against  foreign  corporation:  necessary  allegations,  |  371. 
on  contract  made  by  city,  8  401. 
against  county  for  services:  insufficiency,  §  401. 
in  action  aKnlnst  county  for  medical  care  of  sick  persons,  8  402. 
against  municipal  cori)oratlon:  allegation  of  corporate  charac- 
ter, I  397. 
in  action  against  directors  of  corporation:  averments.  8§  410-412. 
in  action  to  enforce  forfeiture  of  corporate  franchise,  8  373. 
by  officer  of  foreign  corporation:  allegations,  8  373. 
in  suit  to  reach  unpaid  stock  subscriptions:  allegations.  8  418a. 
in  action  to  collect  stock  assessments:   necessary  averments, 

8  386. 
in  action  to   recover  on  stock  subscription,  8  386. 
averments  of:  in  action  on  stock  subscription,  8  888. 
in  action  on  municipal  bonds:  allegations,  8  401. 
in  action  to  enforce  liability  of  stockholders:  essential  aver* 

ments,  8  417,  and  noiSe. 
for  breach  of  promise  to  marry:  averments,  88  1365,  1366. 
against  wife:  as  trustee  of  husband,  8  476a. 
in  action  seeking  to  charge  separate  estate  of  married  woman: 

necessary  averments,  88  443-460. 
against  husband  for  goods  furnished  wife:  averments  of,  88  488, 

439. 
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in  action  against  sheriff  for  failure  to  pay  over  moneys:  aTer> 

ments,   §  560. 
by  attorney:  in  action  for  serrices,  S|  914,  915. 
for  general  balance  of  account,  i  <i22,  and  note. 
in  action  on  award:  essential  allegations,  f  647. 
against  physician  for  maltreatment,  §  1874. 
in  action  for  injury  from  negligent  collision  on  water,  I  1828^ 

and  note, 
for  specific  performance:  sufficiency,  {  3165p. 
for  wrongfully  causing  death:  sufficiency,  §  1852a. 
on  promise  in  consldenttlcMi  of  compromise:   neoesaary   arer- 

ments,  §  671. 
in  action  of  ccmtributioo:  sufficiency,  §  418a. 
in  ax^tion  by  ttniant  in  common  against  cotenant:  allegatloiifl, 

I  d6a 

against  board  of  education:  sufficiency  of,  f  401. 

by  trustee  of  express  trust:  allegations,  §  358. 

to  rescind  sale  of  land,  i  1457c. 

in  penal  actions  founded  on  statutes,  f  329. 

allegations  of:  in  actions  for  injuries  caused  by  n^iligeace, 
ft  327. 

for  servicee  rendered  under  contract  of  employment,  ft  1321. 

arerments  of,  in  action  on  builder*s  contract,  ft  1213. 

in  action  on  Judgment:  must  show  what,  ft  328,  note. 

in  actions  for  breach  of  contract:  requisites,  ftft  318»  319. 

against  drawers  of  Mil  of  exchange:  sufficiency,  ft  1022. 

stating  cause  of  action  on  lost  note,  ft  1120. 

in  action  by  holder  of  checlc  against  drawer,  ft  1062,  note. 

for  work,  labor  and  services:  essential  allegations,  ft  901. 

stating  cause  of  action  on  a  quantum  tneruit,  ft  905,  note. 

in  action  on  Judgment:  matter  of  description,  ft  787,  note. 

for  balance  of  account  for  goods  sold,  ft  603. 

for  goods  sold  and  delivered:  essential  allegations,  ftft  685-680. 

in  statutory  action:  necessary  allegations,  ft  825. 

in  action  for  penalties:  allegations,  ft  826. 

in  action  on  Judgment  against  garnishee,  ft  811a. 

in  action  to  recover  baclc  money  lost  at  play:  essential  allega- 
tions, ft  883. 

in  action  against  witness  for  refusal  to  answer,  ft  832. 

for  recovery  back  of  money  extorted  under  duress,  ft  839. 

in  action  to  recover  back  purchase  money:  necessary  allega- 
tions, ft  879. 

by  commission  broker  for  advances:  sufficiency,  ft  876,  note. 

in  action  for  use  and  occupation:  must  show  what,  ftft  963» 
a^3a. 

on  guaranty,  ft  676,  note. 

in  action  on  guaranty:  allegations,  ft  723. 

on  promise  of  third  person:  allegations,  ft  674. 

for  injury  to  pledge:  form,  ft  1914. 
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on  accounts  by  an  assignee,  |  615. 

by  carrier  against  consignor,  f|  681,  082. 

by  carrier  against  consignee,  \\  633,  634. 

by  editor  for  services,  \\  686,  637. 

by  editor  for  services:  allegation  for  editing  book,  f I  689,  640. 

for  a  general  balance  of  account,  §  622. 

for  money  due  on  account.  %%  605,  606. 

for  service  and  materials  furnished,  ||  642,  643. 

for  service  and  materials  furnished:  allegation  for  tuition  bills, 
88  644,  645. 

on  an  account  stated,  8  616. 

upon  an  account  for  services,  %\  628,  624. 

upon  an  account  for  services:  by  an  architect,  8f  627,  628. 

upon  an  account  for  services:  by  a  broker,  18  '>^»  630. 

Annulment  of  Marriage.  See  Divorce  and  Annulment  of  Mar- 
riage. 

assault  and  battery:  against  corporation,  8  1630. 

assault  and  battery:  common  form,  8  1620. 

assault  and  battery:  for  assault  and  false  imprisonment:  fuller 
form,  8  1648. 

assault  and  battery:  for  assault  and  false  imprisonment:  short 
form,  8  1638. 

assault  and  battery:  for  assault  and  false  Imprisonment:  with 
special  damages,  8  1635. 

assault  and  battery:  for  assault  and  false  Imprisonment:  married 
woman,  allegation  of  assault  by,  8  1634. 

assignees:  for  the  benefit  of  creditors,  8  360. 

assignees:  of  a  judgment,  8  7U6. 

assignees:  of  a  claim,  8  233. 

assignees:  where  plaintiff  is  devisee,  8  358^ 

assignees:  where  plaintiff  Is  trustee,  8  350. 

awards:  on  an  award  of  arbitrators,  8  646. 

awards:  award  of  umpire,  8  660. 

awards:  allegation  of  an  enlargement  of  time,  8  661. 

bailees:  against  bailee:  common  form,  8  1002. 

bailees:  against  bailee:  common  form:  bailees  for  Injury  to 
pledge,  8  1014. 

bailees:  against  bailee:  common  form:  for  loss  of  pledge,  8  1915. 

bailees:  against  bailee:  common  form:  for  negligence  and  fail- 
ure to  return  goods,  8  1916. 

bailees:  against  hirer  of  chattels,  8  1917. 

bailees:  against  hirer  of  chattels:  for  Injury  to  horse,  8  1918. 

bailees:  against  hirer  of  chattels:  for  driving  horse  on  different 
Journey.  8  1919. 

bailees:  against  innkeeper:  for  loss  of  baggage,  8  1920. 

bailees:  against  Innkeeper:  for  loss  of  pocket-book,  8  1922. 

bailees:  against  innkeeper:  for  loss  by  theft,  8  1928. 

bailees:  against  innkeeper:  for  refusal  to  receive  guest,  8  1925. 
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bailees:  against  warehouseman:  for  neglect,  §  1926w 

bailees:  against  warehouseman:  for  refusal  to  deliver  goods^ 

I  1038. 
bills  of  exchange:  foreign  bills:  payee  against  acceptor,  |  1007. 
bills  of  exchange:  f^eign  bills:  against  drawer,  §  094. 
bills  of  exchange:  inland  bills:  acceptor  without  funds  against 

drawer,  §  1023. 
bills  of  exchange:  Inland  bills:  copartnership  firm  against  co> 

partnership  firm,  f  1024. 
bills  of  exchange:  assignee  of  a  bill  payable  out  of  a  particular 

fund,  f  1053. 
bills  of  exchange:  drawer  against  acceptor,  §  1011. 
bills  of  exchange:  drawer  against  acceptor:  on  bills  to  drawer's 

order  not  negotiated,  f  1010. 
bills  of  exchange:  drawer  against  acceptor:  on  bill  returned  and 

taken  up,  f  1020. 
bills  of  exchange:  first  indorsee  against  first  indorser,  §  1060. 
bills  of  exchange:  first  indorsee  against  first  indorser:  against 

drawer  and  indorser,  §  1061. 
bills  of  exchange:  first  indorsee  against  first  indorser:  against 

all  prior  parties,  §  1063. 
bills  of  exchange:  indorsee  against  acceptor,  §  1059. 
bills  of  exchange:  payee  against  acceptor,  §§  1007,  1042. 
bills  of  exchange:  payee  against  acceptor:  acceptance  varying 

as  to  time,  §  1051. 
bills  of  exchange:  payee  against  acceptor:  pleading  the  legal 

effect,  §  1046. 
bills  of  exchange:  payee  against  acceptor:  allegation  setting  out 

copy  of  bill,  §  1043. 
bills  of  exchange:  payee  against  acceptor:    partners    against 

partners,  §  1033. 
bills  of  exchange:  payee  against  acceptor:  whwe  drawer  is  also 

acceptor,  §  1052. 
bills  of  exchange:   payee  against  drawer  for   nonacceptance, 

§  1025. 
bills  of  exchange:  allegation  setting  out  copy  of  bill.  §  1026. 
bills  of  exchange:  allegation  setting  out  copy  of  bill:  of  demand 

and  notice  excused,  §  1027. 
bills  of  exchange:  allegation  setting  out  copy  of  bill:  of  excuse 

for  nonpresentment,  §  1028. 
bills  of  exchange:  allegation  setting  out  copy  of  bill:  the  same  — 

drawee  not  found,  §  1027. 
bills  of  exchange:  allegation  setting  out  copy  of  bill:  on  bill 

payable  at  certain  date,  §  1032. 
bills  of  exchange:  payee  against  drawer  and  acceptor.  §  1055. 
bills  of  exchange:  payee  against  drawer  and  acceptor:  on  bill 

accepted  for  honor,  f  1056. 
bills  of  exchange:  subsequent  indorsee  against  acceptor,  f  1064. 
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bill8  of  exchange:  subsequent  Indorsee  against  acceptor:  agatnat 
first  indorser,  §  1066. 

bills  of  exchange:  subsequent  Indorsee  against  acceptor:  against 
first  Indorser:  intermediate  Indorser,  §  1066. 

bills  of  exchange:  subsequent  Indorsee  against  acceptor:  against 
first-  indorser:  last  indorser,  §  1067. 

bills  of  exchange:  subsequent  indorsee  against  acceptor:  against 
first  IndOTFcr:  prior  parties,  S  1068. 

bills  of  exchange:  by  bank  in  its  corporate  namely  §  1068. 

breach  of  promise  of  marriage:  for  marriage  with  another,  1 1371. 

breach  of  promise  of  marriage:  for  refusal  to  marry,  S  1364. 

builders*  cootraets:  against  a  builder  for  defective  workman- 
ship, §  1225. 

builders'  contracts:  against  a.  builder  for  defective  workman- 
ship: by  contractor  on  special  contract,  f  1212. 

builders'  contracts:  against  a  builder  for  defective  workman- 
ship: by  contractor  on  special  contract:  for  not  completing 
building,  f  1226. 

charterparties.  If  1229-1256. 

charterpartiee:  allegation  against  assignee  of  cargo,  §  1252. 

charterparties:  demurrage,  allegation  for,  S  1232. 

charterparties:  owner  against  freighter,  f  1229. 

charterparties:  chartered  against  owner,  |  1247. 

charterparties:  ship-owner  against  charterer,  §  1251. 

checks:  against  l)ank:  drawee  having  certified,  §  1066. 

checks:  indorsee  of  check  against  drawer,  S  1080. 

checks:  indorsee  or  bearer  against  drawer  and  indorser,  §  1066. 

checks:  payee  against  drawer,  S  1070. 

claim  and  delivery:  common  form  of  complaint  §  2149. 

common  carriers:  agaJnst  carrier:  for  breach  of  duty,  §  1986. 

common  carriers:  against  carri^-:  for  failure  to  deliver,  §  1971. 

common,  carriers:  against  carrier:  for  failure  to  driver:  loss  of 
baggage,  §  1957. 

common  carriers:  against  carrier:  for  failure  to  deliver:  loss  of 
goods,  If  1952,  1969. 

common  carriers:  against  carrier:  for  failure  to  deliver:  negli- 
gence In  loading,  f  1964. 

common  carriers:  against  carrier:  for  failure  to  deliver:  not 
keeping  dry,  f  1966. 

common  carriers:  against  carrier:  on  special  contract,  f  1974. 

common  carriers:  against  carrier:  against  telegraph  company, 
f  197a 

corporations:  against  municipal  corporation,  f  394. 

corporations:  against  director  of  insurance,  f  408. 

corporations:  against  directors:  unlawful  dividends,  f  409. 

corporations:  against  stockholder  of,  f f  413,  414. 

corporations:  against  trustees  of,  for  an  accounting,  I  404. 

corporations:  against,  for  guarding  Jail,  f  396. 
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coqiKiratiotts:  bjr  a  county,  §  396. 

corporations:  by  a  foreign,  |  368. 

ccNDocatloiM:  by  or  against  a  domestic,  §  372. 

corporations:  by  or  against  a  domestic:  form«d  uidar  act  In 
relation  to  roads  and  highways,  |  382. 

corporations:  by  corporation  on  stock  sssesmnents,  fi  88i. 

coiporatloBs:  by  corporation  on  stock  assessments:  on  atock 
subscription,  §  38"!. 

corporations:  by  corporation  on  stock  assessments:  on  snbKrip- 
tlon  to  public  object,  fi  381. 

conyersion:  against  one  in  possession  Innocently,  §  2140. 

conrersion:  allegation  against  transferee,  fi  2124. 

conyersion:  by  administrator  after  conyersion,  fi  2142. 

coayttTsloQ:  by  assignee  after  conyersion,  S  2131. 

conyersion:  by  seller  against  fraudulent  buyer,  §  2123. 

coa^BTSloa:  by  seller  against  buyer,  under  contract  for  sale^ 
f  2122. 

conyersion:  common  form,  S§  2008,  2009. 

conyersion:  common  form:  for  conyersion  of  a  bond,  §  2147. 

coAyersion:  common  form:  for  conyersion  of  a  bond:  conyer- 
sion of  a  note,  §  2129. 

conyersion:  for  goods  wrongfully  taken,  fi  2126u 

conyersion:  for  goods  wrongfully  taken:  wrongfully  taken  from 
bailee,  I  2127. 

coyenants:  against  incumbrances,  §  1270. 

coyenants:  against  IncumlMrances:  deed  expressing  spedfle  in- 
cumbrance, I  1280. 

covenants:  for  breach  ot  quiet  enjoyment,  §  1312. 

coyenants:  of  warranty  of  title  to  real  property,  |  1256. 

coyenants:  of  warranty  <^  title  to  real  property:  anotlier  form, 
i  1266. 

coyenants:  of  warranty  of  title  to  real  property:  by  assignee 
of  grantee,  §  1266. 

coyenants:  <^  wamnty  of  title  to  real  property:  by  deyisee  of 
coyenantee,  §  126& 

eoyenants:  of  warranty  of  title  to  real  property:  by  heirs  of 
coyenantee,  §  1267. 

covenants:  of  warranty  of  titla  to  seal  property:  ^Mdal  dam- 
ages, allegation  of,  §  1261. 

coyenants:  of  warranty  as  to  quantity,  fi  1269. 

Qorenants:  on  continuing  coyenant,  fi  1295. 

coyenants:  on  covenant  against  nuisances,  §  1293. 

coyenants:  on  covenant  of  seisin,  §  1283. 

coyenants:  on  grantee^s  covenant  to  build,  fi  1288. 

covenants:  on  grantee's  coyenant  to  build:  for  not  completing 
building,  f   1311. 

covenants:  on  lessee*a  covenant  to  repair  premises,  fi  1297. 

covenants:  on  lessee's  covenant  to  repair  premises:  for  not  re- 
pairing premises,  §  1307. 
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credtton'  suits:  against  debtor  for  demands  due  him,  I  2O02. 
creditors'  suits:  against  debtor  and  his  trustee,  f  2606. 
auditors'  suits:  against  debtcHr  and  his  tru^ee:  to  set  aside 

tsanefer  of  assets,  §  260^ 
creditors*  suits:  against  debtor  and  his  trustee:  allegatloii  where 

assets  not  saffldent,  §  2009. 
creditinrs*  suits:  against  heir  for  debt  of  ancestor,  ft  2611. 
creditors'  suits:  allegation  where  heir  has  aliened,  §  2612. 
CBedltors*  suits:  against  legatee  for  debt  of  decedent,  I  2616. 
credltots'  suits:  against  next  of  kin  for  debt  of  ancestor,  §  2615. 
creditors'  suits:  commencement  of  complaint,  one  suing  for  all, 

I  2S01. 
creditors'  suits:  commencement  of  complaint:  where  particular 

class  is  conoeraad,  §  2664. 
creditors'  suits:  to  set  aside  fraudulent  assignment,  §  2566. 
creditors'  suits:  to  set  aside  fraudulent  assignment:  allegation 

where  debtor's  residence  is  unlcnown,  §  2600. 
creditors*  suits:  to  set  aside  fraudulent  assignment:  allegation 

where  debtor  is  inscri^ent  and  absent,  §  2557. 
credltofs'  sidts:  to  set  aside  fraudulent  assignment:  allegation 

where  debtor  Is  mere  surety,  i  2568. 
creditors'  suits:   to  set  aside  fraudulent  assignment:   upon  a 

justice's  judgment,  i  2Sd9. 
dissolutlpn  of  copartnership:  assignment  by  partner,  §  26j^r. 
dissolution  of  copartnership:  banlcruptcy  of  partner,  i  2M6. 
dissolution  of  copartnership:  common  form,  S  2617. 
dissolution  of  copartnership:  death    of   partner,  action    by  ad- 
ministrator, S  2650. 
dissolution  of  copartnership:  expiration  of  copartnership,  §  2641. 
dissolution  of  copartnership:  misappropriation  of  funds,  §  264& 
divorce  and  annulment  of  marriage,  §§  2665-2725. 
divorce  and  annulment  of  marriage:  annulment  of  marriage  for 

fraud,  i  2706. 
divorce  and  annulment  of  marriage:  annulment  of  marriage  for 

fraud:  former  consort  living,  §  2719. 
divorce  and  annulment  of  marriage:  annulment  of  marriage  for 

fraud:  lunacy,  §  2721. 
divorce  and  annulment  of  marriage:  annulment  of  tnarriage  for 

fraud:  nonage,  |  2716. 
divorce  and  annulment  of  marriage:  annulment  of  marriage  for 

fraud:  nonage:  by  parent,  I  2717. 
divorce  and  annulment  of  marriage:  annulment  of  marriage  Cor 

fftiud:  physical  incapacity,  i  2728.- 
dlvorcc  and  annulment  of  marriage:  annulment  of  marriage  for 

fraud:  statutory  grounds,  f  2725. 
dlvoree  and  annulment  of  marriage:   dlTorce,     for    adultery, 

§  2655. 
divorce  and   annulment  of  marriage:   divorce,    for    adultery: 

alimony  without  divorce,  §  2697. 
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diTorco  and  annulment  of  marriage:   dlTorce,     for    adultery: 

allegation  of  adulterous  intercourse,  §  2656. 
divorce   and  annulment  of  marriage:   divorce,     for    adultery: 

allegation  of  adulterous  Intercourse:  where  name  is  unknown, 

§  2667. 
divorce   and    annulment   of    marriage:    coDviction    for    crime, 

§  2689. 
divorce  and  annulment  of  marriage:  desertion,  §  2687. 
divorce  and  annulment  of  marriage:  extreme  cruelty,   S  2691. 
divorce    and    annulment   of    marriage:    habitual    drunkenness, 

ft  2704. 
divorce  and  annulment  of  marriage:   willful   neglect,    having 

ability,  §  2699. 
divorce  and   annulment  of  marriage:   willful   neglect,   having 

ability:  Idleness,  etc.,  f  2700. 
ejectment:  by  the  tenant,  ft  2270. 
ejectment:  by  widow  for  dower,  ft  2277. 
ejectment:  form  alleging  title  in  fee,  ft  2168. 
ejectment:  alleging  title  by  descent,  ft  2237. 
ejectment:  allegation  setting  forth  title  by  devise,  ft  2238. 
ejectment:  by  possession,  ft  2242. 
ejectment:  prior  possession,  ft  2261. 
ejectment:  form  under  Oregon  Code,  ft  2275. 
ejectment:  form  under  Oregon  Code:  where  damages,  etc.,  are 

claimed,  ft  2236. 
employment:  for  breach  of  contract  to  employ,  ft  1317. 
employment:  where  employment  never  took  place,  ft  1323. 
employment:   for   breach   of   contract  to   manufaicture  goods, 

ft  1334. 
employment:  for  breach  of  contract  to  manufacture  goods:  on 

promise  to  manufacture,  ft  1336. 
employment:  for  breach  of  contract  to  manufacture  goods:  re- 
fusing to  accept  manufactured  goods^  ft*  1335. 
employment:  for  breach  of  contract  to  serve,  ft  1324. 
employment:  by  master  against  father  of  apprentice,  ft  1328. 
employment:  by  apprentice  against  master,  ft  1332. 
executors:  administrators  and  trustees,  ft  ft  419-436. 
executors:  against  an  administrator  or  executor,  ft  426. 
executors:  by  an  administrator,  ft  420. 
executors:  by  an  executor,  ft  419. 
executors:  commencement  of  complaint,  ft  424. 
express  promisee:  for  purchase-money  of  lands  conveyed,  ft  678w 
express  promises:  in  consideration  of  precedent  debt,  ft  666. 
express  promises:  upon  compromise  of  action,  ft  670. 
express  promises:  promise  of  third  person  to  pay  money,  ft  673. 
express  promisee:  promise  to  pay  for  surrender  of  lease,  ft  677. 
express  promises:  allegation  of  new  promise,  ft  682. 
false  imprisonment:  common  form,  ft  1649. 
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false  Imprisocimeiit:  common  form:  another  form,  $  16^. 
forcible  entry  and  unlawful  detainer:  forcible  entry,  §  2021. 
forcible  entry  and  unlawful  detainer:  forcible  entry  and  forcible 

detainer,  §  2947. 
forcible  entry  acd  unlawful    detainer:    forcible    detainer    by 

threatn,  etc.,  §  2948. 
forcible  entry  and  unlawful    detainer:    forcible    detainer    by 

threats,  etc.:  entry  during  absence  of  occupant,  etc.,  f  2949. 
forcible  entry  and  unlawful  detainer:  holding  over  after  rent 

due,  §  2954. 
forcible  entry  and  unlawful  detainer:  holding  over  after  rent 

due:  after  expiration  of  term,  S  2955. 
foreclosure  of  mortgage  and  Hens:  by  contractor,   mechanic's 

lien,  I  2344. 
foreclosure  of  mortgage  and  liens:  by  contractor,   mechanic's 

lien:  subcontractor,  §  2868. 
foreclosure  of  mortgage  and  liens:  by  a  lessee,  §  2342. 
foreclosure  of  mortgage  and  Uens:  for  foreclosure  of  mortgage, 

§  2278. 
foreclosure  of  mortgage  and  liens:  allegation  of  Insurance  by 

mortgagee,  §  2279. 
foreclosure  of  mortgage  and  liens:  allegation  of  Insurance  by 

mortgagee:  another  form,  §  2832. 
foreclosure  of  mortgage  and  Hens:  allegation  of  Insurance  by 
mortgagee:  assignee  of  mortgagee  against  grantee  of  mort- 
gagor, §  2337. 
foreclosure  of  mortgage  and  liens:  for  redemption  of  real  prop- 
erty, §  2340. 
foreclosure  of  mortgage  and  Hens:  to  foreclose  chattel  mort- 
gage, fi  2377. 
foreclosure  of  mortgage  and  Uens:  to  foreclose  street  assess- 
ment, §  2382. 
foreclosure  of  mortgage  and  liens:  vendcnr  against  purchaser  to 

enforce  Hen,  f  2369. 
foreclosure  of  mortgage  and  Hens:  vendor  against  purchasei 

and  grantee  to  enforce  lien,  f  2370. 
fraud:  against  buyer  for  procuring  property  by  fraud,  9  2772. 
fraud:  against  directors  of  corporation  for  misrepresentations, 

I  2783. 
fraud:  against  seller  of  chattels  for  fraud,  ft  2787. 
fraud:  against  seller  of  chattels  for  fraud:  for  rescission  of  con- 
tract for  fraud,  §  2726. 
fraud:  against  seUer  of  chattels  for  fraud:  to  set  aside  fraudu- 
lent judgment,  ft  2792. 
fraud:  against  fraudulent  purchaser,  ft  2775. 
fraud:  for  procuring  fraudulent  credit,  ft  2778. 
fraud:  for  fraudulent  delivery,  ft  2791. 
fraud:  mistake  In  account,  to  correct,  ft  2807. 
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{rand:  mistaJce  in  account,  to  conrect:  in  boundary  bi  ooaTey- 

ance,  f  2804. 
fraud:  mistaae  in  account,  to  correct:  in  contract,  §  2709. 
fraud  and  mistake,  §§  2726-2808. 
goods  sold  and  delivered:  dormant  partner,  §  708. 
goods  sold  and  delivered:  by  assignee  for  price  of  stock  and 

good  will,  f  706. 
goods  sold  and  delivered:  for  goods  sold  at  a  fixed  price,  f  686. 
goods  sold  and  delivered:  for  goods  d^vered  to  third  party  at 

fixed  price,  §  709. 
goods  sold  and  delivered:  for  goods  sold  but  not  d^vered,  price 

fixed,  S  712. 
goods  sold  and  d^ivered:  on  account,  §§  685,  686. 
goods  sold  and  delivered:  on  account:  price  being  agreed  npcm, 

I  606. 
goods  sold  and  d^ivered:  on  account:  the  same  at  a  reasonable 

price,  f  700. 
goods  sold  and  delivered:  on  account:  specified  prioe  and  eiedit, 

§  704. 
goods  sold  and  deUvered:  on  account:  the  same,  short  form, 

f  602. 
guaranties:  against  guarantor  of  mortgage  to  recover  defltdency, 

ft  724. 
guaranties:  on  a  guaranty  of  a  precedent  debt,  §  731. 
guaranties:  against  principal  and  sureties  on  contract,  ft  713. 
guaranties:  against  sureties  for  payment  of  rent,  ft  732. 
guaranties:  agreement  to  be  answerable  for  goods  sold,  I  719. 
husband  and  wife,  ft  ft  437-476. 
husband  and  wife:  against  husband  for  necessaries  furnished, 

ft  437. 
husband  and  wife:  against  husband  and  wife  for  goods  sold, 

ftft  441,  442. 
husband  and  wife:  against  husband  and  wife  on  note  of  wife, 

ft  460. 
husband  and  wife:  against  a  married  WMnan  as  sole  trader, 

ft  471. 
husband  and  wife:  against  a  married  woman  as  sole  Inder: 

the  same  on  contract  generally,  ft  474. 
husband  and  wife:  by  a  married  woman,  ft  461. 
Indemnity:  against  sureties,  ft  1364. 

indemnity:  by  retiring  partner  on  promise  of  Indemnity,  ft  1337. 
Indemnity:  by  retiring  partner  on  promise  of  Indemnity:  on 

agreement  of  indemnity,  to  plalntlflf,  ft  1363. 
indemnity:  subtenant  against  lessor,  ft  1360. 
indemnity:  surety  against  principal,  ft  1357. 
Infants:  by  an  infant,  suing  by  general  guardian,  ft  477. 
Infants:  suing  by  guardian  ad  litem,  ft  478. 
Injunction:  against  purchaser  restraining  sale  of  goods,  ft  2830. 
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injunction:  for  restoration  of  property  threatened  with  destruc- 
tion, I  2809. 

injunction:  for  restoration  of  property  threatened  with  destruc- 
tion: waste  and  injury,  §  2810. 

injunction:  for  restoration  of  property  threatened  with  destruc- 
tion: waste  and  damages,  S  2823. 

injunction:  to  restrain  negotiation  of  bill,  S  2840. 

injunction:  to  restrain  use  of  tfade-marlc,  I  2827. 

injunction:  allegation  for  periodical  publication,  §  2888. 

insane  persons:  against  guardian  of,  §  497. 

insane  persons:  by  guardian  of,  fi  492. 

insurance:  by  insured  on  agreement,  policy  not  delivered,  fi  750. 

Insurance:  on  accidental    insurance  —  Insured    against    insurer, 
I  761. 

insurance:  on  marine  insurance  —  on  an  open  policy,  I  702. 

insurance:  on  marine  insurance  — on  an  open  policy:  averment 
of  loss  by  c<^lision,  S  777. 

insurance:  on  marine  insurance  — on  an  open  policy:  averment 
of  waiver  of  condition,  S  778. 

insurance:  marine  insurance  —  on  an  open  policy:  allegation  for 
a  particular  average  loss,  §  780. 

Insurance:  on  marine  insurance  —  on  an  open  policy:  for  a  par- 
tial loss  and  contribution,  §  779. 

Insurance:  on  marine  insurance  — on  an  open  policy:  on  cargo 
lost  by  fire  —  valued  policy,  f  773. 

Insurance:  on  marine  insurance  — on  an  open  policy:  valued  pol- 
icy, allegation  of,  §  775. 

Insurance:  on  marine  insurance  — on  an  open  policy:  on  freight, 
valued  policy,  §  776. 

Insurance:  on  fire  policy  —  by  the  insured,  §  736. 

insurance:  on  fire  policy  — by  the  insured:    the  same,   where 
plaintiff  purchased  after  insurance,  §  736. 

jnsurance:  on  fire  policy  — by  the  insured:    tho  same,   where 
plaintiff  purchased  after  insurance:  another  form,  f  737. 

insurance:  on  fire  policy  — by  the  insured:  loss  payable  to  mort- 
gagee, §  738. 

insurance:  on  fire  policy  — by    the    insured:  allegation  of  re- 
newal, f  749. 

insurance:  on  life  policy  —  by  executor,  f  752. 

insurance:  on  life  policy  — by  executor:  by  a  wife,  partner,  or 
creditor  of  Insured,  f  758. 

insurance:  on  life  policy  — by  executor:  by  assignee  in  trust  for 
wife  of  insured,  f  759. 

interpleader:  complaint  for,  §  2842. 

joint  tenants  and  tenants  in  common,  §  364. 

judgments:  general  form,  §  784. 

judgments:  judgment  by  leave  of  court,  §  794. 

Judgments:  judgment  by  leave  of  court:  the  same,  by  assignee, 
§  796. 
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judgments:  on  foreign  judgment  of  a  Superior  Ck>urt,  ft  798. 

judgments:  on  foreign  judgment  of  a  Superior  Court:  of  inferior 
court,  §  805. 

liabilities  under  statute:  penalties  under  the  statute,   general 
form,  §  812. 

liabilities  under  statute:  against  witness  for  disobeying  sub> 
poena,  ft  881. 

liabilities  under  statute:  for  selling  liquor  without  license,  ft  890. 

liabilities  under  statute:  for  violation  of  ordinance  of  super- 
visors, ft  833. 

libel  and  slander:  for  libel  by  an  attorney  at  law,  ft  1698. 

libel  and  slander:  by  a  physician,  ft  1699. 

libel  and  slander:  by  signs,  ft  1706. 

libel  and  slander:  for  accuRlug  plaintiff  of  perjury,  ft  ft  1703, 1704. 

libel  and  slander:  for  charge  of  crime,  words  not  libelous,  ft  1702. 

lib^  and  slander:  for  charge  of  dishonesty,  ft  1700. 

libel  and  slander:  for  composing  a  libel,  ft  1704. 

libel  and  slander:  for  composing  a  libel:  words  libelous  per  se, 
ft  1665. 

libel  and  slander:  for  words  not  directly  accusing  plaintiff  of 
larceny,  ft  1705. 

libel  and  slander:  for  words  not  directly  accusing  plaintiff  of 
larceny:  words  not  libelous  per  se,  ft  1684. 

libel  and  slander:  for  slander,   averments    of    special  induce- 
ments, ft  1763. 

libel  and  slander:  several  clauses  of  action,  ft  1758. 

libel  and  slander:  words  actionable  per  se,  ft  1707. 

libel  and  slander:  words  actionable  per  se:  in  foreign  language, 
ft  1734. 

libel  and  slander:  words  not  actionable,  ft  1736. 

libel  and  slander:  words  not  actionable:  charging  criminal  of- 
fense, ft  ft  1755,  1758. 

libel  and  slander:  words  not  actionable:  charging  perjury,  ft  1760. 

libel  and  slander:  words  not  actionable:  respecting    plaintiflTs 
trade,  ft  1742. 

libel  and  slander:  words  not  actionable:  special  averments  of 
damage,  ft  ft  1760-1754. 

malicious  prosecution:  common  form,  ft  1764. 

malicious  prosecution:  fuller  form,  ft  1786. 

malicious  prosecution:  for  malicious  arrest,  ft  1792. 

malicious  prosecution:  for  procuring  plaintiff  to  be  indicted, 
ft  1787. 

malicious  prosecution:  for  obtaining  indictment  n<^le  prosequi 
entered,  ft  1788. 

malicious  prosecution:  for  obtaining  indictment  nolle  prosequi 
entered:  where  judgment  of  acquittal  was  rendered,  ft  1790. 
mistake.    See  Fraud  and  Mistake. 
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money  had  and  received:  against  attorney  with  demand, 
$  B42. 

money  had  and  received:  against  attorney  with  demand: 
the  same,  another  form,  S  847. 

money  had  and  received:  against  broker  for  proceeds  of  note, 
f  207. 

money  -had  and  received:  against  factor  for  credit  sale,  |  855. 

money  had  and  received:  common  form,  |  835. 

money  had  and  received:  for  money  received  through  mistake, 
§849. 

money  had  and  received:  price  of  goods  Bold  by  factor,  |  852. 

money  lent  by  assignee  of  lender  against  borrower,  i  864. 

money  lender  against  borrower,  f  800. 

money  lender  against  borrower:  the  same,  no  time  for  payment 
mentioned,  S  863. 

money  lender  against  borrower:  partners  against  partners,  §  865. 

money  paid:  against  carrier  to  recover  freight  money  paid  in 
excess,  §  887. 

money  paid:  against  carrier  to  recover  freight  money  paid  in 
excess:  on  failure  of  carriage,  f  889. 

money  paid:  by  broker  for  money  advanced  to  principal,  §  875. 

money  paid:  by  surety  against  principal,  f  891. 

money  paid:  for  repayment  of  money  paid  on  reversed  Judg- 
ment, §  873. 

money  paid:  for  repayment  of  money  paid  on  reversed  judg- 
ment: to  third  party,  |  866. 

money  paid:  for  repayment  of  money  paid  on  reversed  judg- 
ment: to  be  repaid  on  demand,  §  869. 

money  paid:  for  repayment  of  money  paid  on  reversed  judg- 
ment: to  be  repaid  on  specified  day,  S  871. 

money  paid:  for  repayment  of  money  paid  on  reversed  judg- 
ment: of  advances  on  services,  §  893. 

money  paid:  for  repayment  of  money  paid  on  reversed  judg- 
ment: of  deposit  on  purchase,  §  877. 

money  paid:  for  repayment  of  money  paid  on  reversed  judg- 
ment: of  tax.  Landlord  against  tenant,  f  884. 

money  paid:  to  recover  back  a  wager,  S  881. 

negligence:  against  agent  for  not  using  diligence,  S  1070. 

negligence:  against  agent  for  not  using  diligence:  for  selling  to 
an  Insolvent,  §  1085. 

negligence:  against  agent  for  not  using  diligence:  for  not  for- 
warding, §  1001. 

negligence:  against  agent  for  not  using  diligence:  for  selling  for 
bad  bill,  1 1086. 

negligence:  against  attorney  for  negligence  in  prosecution,  §  1003. 

negligence:  against  attorney  for  negligence  in  prosecution:  in 
defense,  §  1006. 
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negligence:  against  attorney  for  negligence  In  proeecntlon:  in 

examining  title,  §  1908. 
negligence:  against  auctioneer  for  selling  below  limit,  f  1967. 
negligence:  against  auctioneer  for  selling  below  limit:  selling 

on  credit,  §  1988. 
negligence:  against  auctioneer  for  selling  below  limit:  not  ac- 
counting, §  1989. 
negligence:  against  contractor  for  leaving  street  insecure,  I  2000. 
negligence:  against  mechanic  for  not  using  care  in  repairing, 

§  2036. 
negligence:  against  mechanic  for  not  using  cKce  in  repairing: 

for  not  returning  property  repaired,  §  2037. 
negligence:  against  municipal  corporation  for  damage  done  by 

mob,  I  2002. 
negligence:  against  railroad  for  Icllllng  cattle,  f  2005. 
negligence:  against  railroad  for  killing  cattle:  for  kindling  fire 

whereby  property  was  burned,  §  2014. 
negligence:  against  railroad  for  killing  cattle:  for  erasing  plain- 

tirs  catUe,  §  2016. 
negligence:  for  flowing  water  on  plaintiflTs  premises,  ft  2024. 
negligence:  for  flowing  water  on  plaintiff's  premises:  negligence 

by  mill-owners,  §  2025. 
negligence:  for  l^eeplng  dog  accustomed  to  bite,  |  2017. 
negligence:  for  escape  of  water  from  pipes,  §  2032. 
negligence:  for  shooting  plaintifTs  dog,  f  2021. 
negligence:  for  undermining  plaintiff's  land,  §  2033. 
negligence:  for  undermining  plaintiff's  land:  undermining  piiUn- 

tifTs  building,  §  2044. 
negligence:  for  undermining  plaintiff's  land:  allegation  by  re- 

versi(mer,  §  2035. 
negligence:  for  untying  plaintiff's  boat,  f  2022. 
nuisances:  for  abatment  of  a  nuisance,  S  2384. 
nuisances:  for  abatement  of  a  nuisance:  causing  noise,  §  2385.  * 
nuisances:  for  abatement  of  a  nuisance:  by  prior  approprlator 

for  diversion,  i  2441. 
nuisances:  for  backing  up  water,  f  2449. 
nuisances:  for  continuance  of  a  nuisance,  §  2409. 
nuisances:  for  continuance  of  a  nuisance:  allegaticm  where  land 

has  been  transferred,  §  2411. 
nuisances:  for  diverting  water  from  quartz-miU,  f  2421. 
nuisances:  for  diverting  water  from  quartz-mill:  allegation  by 

prior  approprlator,  §  2424. 
nuisances:  for  diverting  water  from  quartz-mill:  flour  mill,  |  2442. 
negligence:  for  diverting  water  from  quartz-mill:  saw-mlU,  f|  2444. 
nuisances:  for  erecting  a  nuisance,  §  2383. 
nuisances:  for  erecting  a  dam,  §  2445. 
nuisances:  for  obstructing  a  way,  §  2413. 
partition:  for  partition  of  real  property,  9  2462. 
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partition:  the  same:  unknown  owners,  etc.,  I  2403. 

partition:  alleering  waste,  §  2502. 

partners:  against  partners,  averring  partnership,  |  617. 

partners:  by  a  surviving  partner,  |  520. 

partners:  title  and  commencement  of  complaint  by,  |  604. 

partn^B:  for  dissolution  and  accounting,  fi  615. 

partners:  for  accounting  after  dissolution,  §  516. 

personal  injury  by  negligence:  against  common  carriers,  §  1804. 

personal  injury  by  negligence:  against  common  carriers:  rail- 
road company,  collision,  S  1811. 

personal  injury  by  negligence:  against  common  carriers:  rail- 
road company,  collision:  for  running  olT  track,  §  1820. 

personal  injury  by  negligence:  against  common  carriers:  rail- 
road company,  collision:  for  running  off  track:  starting  car, 
$  1821. 

personal  injury  by  negligence:  against  common  carrlent:  rail- 
road company,  collision:  omitting  to  give  signal,  §  1822. 

personal  Injury  by  negligence:  against  municipal  corporati<m, 
§  1864. 

personal  injury  by  negligence:  injuries  caused  by  rubbish  in 
street,  §  1864. 

personal  Injury  by  negligence:  injuries  caused  by  rubbish  in 
street:  by  open  hatchway,  S  1866. 

personal  injury  by  negligence:  injuries  caused  by  rubbish  in 
street:  by  open  hatchway:  another  form,  f  1867. 

personal  injuries  by  negligence:  against  physician  for  maltreat- 
ment, §  1874. 

personal  injuries  by  negligence:  against  surge<m  for  malpractice, 
§  1876. 

personal  Injury  by  neglig^ice:  executor  against  railroad  com- 
pany for  injuries  causing  death,  §  1841. 

personal  Injury  by  negligence:  executor  against  railroad  com- 
road  company  for  injuries  causing  death:  heirs  against  same, 
I  1842. 

personal  injury  by  negligence:  for  bite  of  a  vicious  dog,  §  1868. 

personal  Injuries  by  negligence:  for  injuries  by  collision  of 
vehicle,  §  1798. 

personal  injury  by  negligence:  for  injuries  to  engineer  by  col- 
lision, f  1831. 

personal  injury  by  negligence:  for  injuries  to  engineer  by  col- 
lision: by  condemned  locomotive,  §  1838. 

personal  injury  by  negligence:  for  injury  by  steamboat  explo- 
sion, i  1824. 

INnomissory  notes:  against  maker  and  guarantor,  §  1198. 

promissory  notes:  by  assignee,  note  transferred  without  indorse- 
ment, f  1182. 

promissory  notes:  by  assignee,  note  transferred  without  indorse- 
ment: indorser  of  note  having  paid  part,  §  1097. 

Vol.  Ill  — 113 
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promissory  notes:  by  aBslgnee,  note  transferred  without  indone- 

meat:  treasurer  of  incoriwrated  company,  |  1188. 
promissory  notes:  first  indorsee  against  first  Indorser,  f  1154. 
promissory  notes:  first  indorsee  against  first  indorser:  allega- 
tion of  notice  to  indorser  waived,  §  1166. 
promissory  notes:  first  indorsee  against  first  indorsor:  allega- 
tion of  excuse  for  nonpreeentment,  f  1167. 
promissory  notes:  first  indorsee  against  first  ind<M*ser:  against 

maker,  S  1150. 
IMromiss<M7  notes:  first  indorsee  against  first  indorser:  against 

maker  and  indorser,  §  1170. 
promissory  notes:       indorsee     against  maker,  note  drawn  to 

maker's  order,  |  1174. 
promi88<M7  notes:  joint  maker  of  note  against  the  other,  S  1096. 
promissory  notes:  maker  of  accommodation  note  havlDg  paid  it, 

§  1080. 
promissory  notes:  on  a  note  signed  by  an  agent,  §  1133. 
promissory  notes:  on  a  note  made  by  partners,  |  1135. 
promissory  notes:  on  a  note  made  by  partners:  form  averring 

partnership,  S  1137. 
promissory  notes:  on  a  note  made  by  partners:  allegation  by 

receiver  against  partners,  |  1138. 
promissory  notes:  on  a  note  payable  on  a  contingency,  §  1180. 
promissory  notes:  on  a  note  payable  on  a  contlng^icy:  payable 

in  chattels,  §  1191. 
promissory  notes:  <m  a  sight  note,  S  1141. 
promissory  notes:  on  several  notes  given  as  security,  1 1182. 
promissory  notes:  on  note  wrongly  dated,  §  1142. 
promissory  notes:  payee  against  maker,  §  1100. 
promissory  notes:  payee  against  maker:  domestic  corporation 

against  foreign  cori)oration,  §  1143. 
promissory  notes:  payee  against  maker:  on  two  notes,  <Ae  being 

partly  paid,  {  1130. 
promissory  notes:  payee  against  maker:  against  maker  and  In- 
dorser, f  1149. 
promissory  notes:  payee  against  maker:  against  surviving  maker. 

i  1147. 
promissory  notes:  subsequent  indorsee  against  all  prior  partieB, 

§  1181. 
IHTomissOTy  notes:  subsequent  indorsee  against  all  prior  parties: 

against  first  indorser,  i  1178. 
promissory  notes:  subsequent  Indorsee  against  all  prior  parties: 

against  first  indorser:  immediate  indorser,  f  1180. 
promissory  notes:  subsequent  indorsee  against  all  prior  parties: 

against  first  indorser:  intermediate  indorser,  §  1179. 
promissory  notes:  subsequent  indorsee  against  all  prior  parties: 

against  first  indorser:  maker,  §  1176. 
public  officers:  action  by  or  against,  §  527. 
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public  officers:  action  by  or  against:  by  slieriff  suing  In  attach- 
ment f  533. 

public  officers:  against  sberiff  for  an  escape*  f  669. 

public  officers:  against  sherliT  for  an  escape:  for  a  false  return, 
§§  561,  502,  563. 

public  officers:  against  sheriff  for  an  escape:  for  not  executing 
process,  f  535. 

public  officers:  against  sheriff  for  an  escape:  for  neglect,  f  545. 

public  officers:  against  sheriff  for  an  escape:  for  not  paying 
moneys,  §  558. 

public  officers:  against  sheriff  for  an  escape:  for  seizing  a  vessel, 
I  561. 

quieting  title:  for  determination  of  claims,  §  2503. 

quieting  title:  for  determination  of  claims:  another  form,  I  2631. 

quieting  title:  for  determination  of  claims:  another  form*  §  2532. 

quieting  title:  to  remove  a  mortgage  I  2533. 

receivers:  by  a  receiver  appointed  pending  litigation,  §  581. 

receivers:  by  a  receiver  appointed  pending  litigation:  appointed 
In  supplementary  proceedings,  §  596. 

receivers:  by  a  receiver  appointed  pending  litigation:  proceed- 
ings at  length,  §  601. 

receivers:  by  receiver  of  dissolved  corporations,  |  602^ 

receivers:  by  receiver  of  insurance  company,  §  604. 

receivers:  motion  for  appointment  of,  f  582. 

sale  and  delivery  of  chattels:  buyer  against  seller,  |  1410. 

sale  and  delivery  of  chattels:  buyer  against  seller:  against  seller 
of  stock,  I  1434. 

sale  and  delivery  of  chattels:  buyer  against  seller:  allegation  of 
part  payment,  §  1431. 

sale  and  delivery  of  chattels:  buyer  against  seller:  for  not  de- 
livering, §  1422. 

sale  and  delivery  of  chattels:  buyer  against  seller:  allegation 
where  neither  time  nor  place  was  fixed,  f  1423. 

sale  and  delivery  of  chattels:  buyer  against  seller:  allegation 
where  neither  time  nor  place  was  fixed:  both  time  and  place 
were  fixed,  §  1424. 

sale  and  delivery  of  chattels:  buyer  against  seller:  allegation 
where  neither  time  nor  place  was  fixed:  the  particular  time 
was  not  fixed,  §  1426. 

sale  and  delivery  of  chattels:  by  manufacturer  for  goods  made, 
I  1401. 

sale  and  delivery  of  chattels:  by  purchaser  of  good  will  for 
breach  of  promise,  §  1407. 

sale  and  delivery  of  chattels:  by  seller  against  purchaser,  re« 
fusing  to  receive,  §  1375. 

sale  and  delivery  of  chattels:  by  seller  against  purchaser,  re- 
fusing to  receive:  for  deficiency  on  resale,  f  1397. 

sale  and  delivery  of  chattels:  b^  seller  against  purchaser, 
fusing  to  receive:  for  not  giving  security,  §  1896. 
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sale  and  d^yery  of  chattels:  by  seller  against  porctaaaer, 
fusing  to  receire:  for  not  returning  goods,  f  1394. 

sale  and  delivery  of  chattels:  by  s^er  against  purchaser, 
fusing  to  receive:  on  contract  by  broker,  f  1391. 

•ale  and  delivery  of  chattels:  by  seller  against  purchaser, 
fusing  to  receive:  on  promise  to  pay  by  bill.  §  1391. 

sale  of  real  property:  puiTha.<<er  against  vendor,  |  1436. 

sale  of  real  property:  purchaser  against  vendor:  averment  of 
excuse  for  nonperformance,  §  1446. 

sale  of  real  property:  purchaser  against  vendor:  for  damage, 
fi  1447. 

•ale  of  real  property:  vendor  against  purchaser,  |  144& 

•ale  of  real  property:  vendor  against  purchaser:  averment  of  ex- 
cuse for  nonperformance,  I  1452. 

•ale  of  real  property:  vendor  against  purchaser:  for  not  fulfilling 
agreement,  I  1453. 

•ale  of  real  property:  vendor  against  purchaser:  on  contract, 
I  1456. 

sale  of  real  property:  vendor  against  executor,  §  1455. 

services,  virork  and  labor:  by  advertising  agents  for  services,  etc., 
§  918. 

«iervices,  work,  and  labor:  by  an  attorney  for  services  and  dis- 
bursements, f  914. 

services,  work,  and  labor:  by  carriers  for  freight,  $  908. 

services,  work,  and  labor:  by  carrier  for  freight:  for  passage 
money,  ft  909. 

services,  work,  and  labor:  by  parent  for  services  of  son,  §  910. 

services,  work,  and  labor:  by  publisher  tor  advertising,  ft  912. 

services,  work,  and  labor:  by  services  at  fixed  price,  ft  896w 

services,  work,  and  labor:  by  services  at  fixed  price:  at  a  reason* 
able  price,  ft  904. 

services,  work,  and  labor:  for  services  and  materials  at  a  reason- 
able price,  ft  917. 

services,  work,  and  labor:  for  services  and  materials  at  fixed 
price,  ft  912. 

services,  work,  and  labor:  for  stabling  horses,  ft  920. 

services,  work,  and  labor:  special  contract  fulfilled,  ft  921. 

services,  work,  and  material:  special  contract  fulfilled:  by  as* 
signee,  ft  924. 

several  causes  of  action  united  under  the  money  counts,  ft  1598. 

slander  of  title:  common  form,  ft  2038. 

specific  performance:  on  exchange  of  property,  ft  2896. 

specific  performance:  against  railroad  for  construction  of  farm- 
crossing,  ft  2901. 

specific  performance:  purchaser  against  vendor,  ft  2844. 

specific   performance:   purchaser   against   vendor:   short   form, 
ft  2845. 

specific   performance:    purchaser  against   vendor:  short   form: 
where  money  lay  idle,   ft  2893. 
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specific   performance:   purchaser  a^nst   yendor:  short   form: 

allegation  where  there  Is  deficiency  of  land,  i  2894. 
specific   perfcHinance:   purchaser  against   vendor:  short   form: 

outstanding  Incumbrance,  i  2895. 
specific   performance:   purchaser   against   vendor:  short   form: 

against  executor  or  administi*ator  of  vendor,  i  284(1 
specific  performance:  vendor  against  purchaser,  §  2898^ 
taxes  and  assessments:  for  nonpayment  of  license,  §  3067. 
taxes  and  assessments:  on  personal  property:  person  removed  to 

another  county,  §  2969. 
taxes  and  assessments:  state  and  county  tax,  known  owners, 

8  2975. 
taxes  and  assessments:  under  Calif omia  statutes^  ii  2973,  2974, 

297a 
taxes   and   assessments:    under  QEdifomla  statutes:    unknown 

owners,  i  2977. 
telegraph   company:   for  negligence  in   transmitting   message, 

ft  197a 
tenants  in  common,  i  364. 

trespass:  for  cutting  and  converting  timber,  i  2071. 
trespass:  for  malicious  injury,  §  2041. 
trespass:  for  malicious  injury  to  property,  i  2092. 
trespass:  for  damages  for  injuring  trees,   i  2067. 
trespass:  for  damage  by  trespassing  cattle,  8  2087. 
trespass:  for  Injuring  house  and  goods,  8  2093. 
trespass:  for  removing  fence,  8  2088w 
trespass:  for  treading  down  grain,  8  2083. 
trespass:  for  trespass  on  chattels,  8  2089. 
trespass:  for  trespass  on  chattels:  averment  of  special  damage, 

8  2090. 
undertakings  and  bonds:  on  arbitration  bond,  refusal  to  comply, 

8  1524. 
undertakings  and  bonds:  allegation  of  breach,  8  1526. 
undertakings  and  bonds:  allegation  of  breach:  breach  of  treas- 
urer's bond,  8  1537. 
undertakings  and  bonds:  on  bond  for  accounting  of  agent,  8  1527. 
undertakings  and  bonds:  on  bond  for  accounting  of  agent:  for 

fidelity  of  clerk,  8  1529. 
undertakings  and  bonds:  on  official  bond,  8  1533. 
undertakings  and  bonds:  for  neglect  of  sheriff  to  levy,  8  1534. 
undertakings  and  bonds:  for  neglect  to  sell  after  levy,  8  1535. 
undertakings  and  bonds:  for  neglect  to  return,  8  1536. 
undertakings   and   bonds:   on   undertakings   given   in   actions, 

8  1458. 
undertakings   and   bonds:   on   undertakings   given   in  actions: 

conditions  only  set  forth,  8  1519. 
undertakings   and   bonds:   on   undertakings  given   in   actions: 

for  costs  of  appeal,  8  1^71. 
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undertakings  and  bonds:  on  undertakings  given  In  actloosr 
for  coeta  of  appeal:  on  arrest,  i  1484. 

undertakings  and  bonds:  on  undertakings  given  In  actions: 
for  costs  of  appeal:  on  attachment,  §  1482. 

undertakings  and  bonds:  on  release  from  arrest,  i  1485. 

undertakings  and  bonds:  on  release  from  arrest:  to  procure  dls^ 
charge  of  attachment,  i  1405. 

undertakings  and  bonds:  on  release  from  arrest:  given  In  claim 
and  delivery.  S  1499. 

undertakings  and  bonds:  on  release  from  arrest:  given  In  claim 
and  delivery:  In  injunction,  §  1511. 

use  and  occupation:  against  assignee  of  lessee,  i  938. 

use  and  occupation:  assignee  of  devisee  against  assignee  of 
lessee,  8  94^ 

use  and  occupation:  allegation  of  assignment,  S  ^13. 

use  and  occupation:  allegation  of  assignment:  by  heir  ot  rever- 
sioner. §  944. 

use  and  occupation;  for  hire  of  personal  property,  S  961. 

use  and  occupation:  for  hire  of  personal  property:  of  piano-forte, 
with  damages  for  not  returning,  S  963w 

use  and  occupation:  for  hire  of  personal  property:  of  furniture^ 
etc.,  with  damages  for  111  use,  i  964. 

use  and  occupation:  for  lodging  and  board.  §  959. 

use  and  occupation:  for  lodging  and  board:  allegatlcHi  for  lodging, 
i  960. 

use  and  occupation:  for  rent  reserved  In  lease.  |  929. 

use  and  occupation:  for  rent  reserved  in  lease:  deficiency  afttf 
reentry.  §  985. 

use  and  occupation:  for  use  and  occupation  of  pasture,  I  M8. 

use  and  occupation:  for  use  and  occupaticm  of  pasture:  on  im- 
plied contract.  8  961. 

use  and  occupation:  grantee  of  reversion  against  lessee,  §  942. 

use  and  occupation:  on  express  contract,  ft  926. 

usurpation  of  office:  by  attorney-general  against  elective  office, 
§  2902. 

usurpation  of  office:  by  attorney-general  against  ^ectlve  officer: 
appointed  officer.  8  2919. 

usurpation  of  office:  to  dissolve  a  corporation,  8  2920. 

violation  of  personal  rights,  88  1877-1901. 

violation  of  personal  rights:  against  officers  of  election,  for  re- 
fusal to  receive  vote,  8  1877. 

violation  of  personal  rights:  for  criminal  conversation,  8  1880. 

violation  of  personal  rights:  for  enticing  away  plalntiiTs  wifB^ 
8  1884. 

violation  of  personal  rights:  for  debauching  daughter,  8  1886. 

violation  of  personal  rights:  for  seduction  of  i^alntiirs  daughter, 
I  1899. 
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Yiolatlon  of  personal  rights:  for  seduction,  by  female  sedaced* 
S  1900. 

warranty  of  chattels,  88  1564-1597. 

warranty  of  chattels:  of  a  Judgment,  8  1596. 

warranty  of  chattels:  of  a  note,  8  1597. 

warranty  of  chattels:  of  quality,  8  1577. 

warranty  of  chattels:  of  soundness,  8  1589. 

warranty  of  chattels:  of  title  to,  8  1564. 

waste:  for  waste  by  devisee,  remand^rman«  8  2550. 

waste:  by  lessee,  8  2537. 

waste:  by  purchaser  at  sherifTs  sale,  8  2548. 

waste:  by  redemptioner,  8  2549. 

written  instruments:  against  maker,  8  965. 

written  instruments:  by  a  surviylng  obligee  on  Joint  bond,  8  991. 

written  instruments:  on  a  bond  for  payment  of  money,  8  986. 

written  instrument:  on  a  bond  for  payment  of  money:  pleading 
it  according  to   its  legal  effect,  8  990. 
COMPOSITION  DEED: 

special  plea  in  answer,  88  3244,  3494. 
COMPROMISE: 

what  amounts  to:  and  effect  of,  8  3245. 

form  of,  8  3246w 

complaint  on  promise  in  consideration  of:  STerments,  8  671* 

offer  of,  in  answer,  8  3246,  note. 

proceedings  on  offer  of,  8  5311. 
CONCLUSIONS  OF  LAW: 

not  to  be  alleged  In  pleadings,  8  185. 

examples  and  illustrations  of,  8  185,  note. 

in  pleading:  how  to  be  treated,  8  191. 
CONCLUSIVENESS.    See  Judgments. 

of  award  by  arbitrators,  8  5260. 

of  return  to-  writ  of  certiorari,  8  5379a. 
CONCURRENT  ACTS: 

deliyery  of  goods  and  payment  therefor,  88  1411, 1427. 
CONCURRENT  JURISDICTION.    See  Jurisdiction. 

nature  of:  considered,  8  30. 

in  state  and  federal  court,  8  30,  note. 

in  cases  of  fraud,  8  2760. 

in  cases  of  private  nuisance,   §  2393. 
CONDEMNATION  PROCEEDINGS.    See  Eminent  Domain.. 

nature  of,  8  5452d. 

complaint  or  petition  in,  8  5452e. 

amendment  of  petition  in,  8  5452f. 

verification  of  pleadings  in,  5452g. 

matters  of  practice  in,  8  5452h. 

conclusiveness  of  Judgment  in,  §  5462k. 

view  of  premises  by  Jury,  8  5252  J. 
CONDITIONAL  CONTRACT: 

specific  perf (H-mance  of,  8  286Qi 
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CONDITIONAL  SALBS: 

rights  of  parties  to,  1 1398. 
CONDITIONS.    See  OoYenaJits. 

allegation  of  performance  of,  8§  322,  note,  888. 

of  award:  allegation  of  performance  of,  8  d47. 
CONDITIONS  PEBCBDENT: 

to  payment  of  promlssiony  note,  S  1190. 

to  action  on  contract  of  sale  of  goods,  8  1412. 

to  action  by  sheriff  on  indemnity  bond,  8  1343. 

performance  of,  8  2851. 

performance  of:  how  pleaded,  88  322,  1058. 

to  enforcement  of  conveyance:  allegation  of,  8  1450,  notaw 

pleading  excuse  for  nonperformance,  8  3199. 
CONDONATION.    See  Divorce. 

what  is:  and  effect  of,  2004. 

how  pleaded,  8  3805. 

of  Judgment:  in  condemnation  proceedings,  8  54521l 
CONFESSION  OF  JUDGMENT.    See  Judgments. 

may  be  entered  without  action,  8  12. 

when  may  be  entered,  8  5277. 

by  one  partner,  8  5288a. 

by  one  Joint  debtor,  8  5281. 

(HI  promissory  note,  8  5284. 

making  and  filing  of  statement,  8  5277. 

sufficiency  of  statement,  8  5287. 

insufficient  statements  on,  8  5280. 

strangers  not  bound  by,  8  5288a. 

when  Yoid  as  to  creditors,  8  5279. 

impeachment  of,  8  5279. 

setting  aside:  procedure,  8  5285. 

several  Judgments:  question  of  fraud,  8  <^80. 

proceedings  by  Judgment  creditor,  8  5282. 

Judgment  void  as  to  creditors:  when,  8  5288w 

enjoining  enforcement  of,  8  5288a. 

entry  of,  on  award,  8  5283. 
CONFLAGRATION: 

destruction  of  building  to  prevent  si^ead  of,  8  2004. 

complaint:  negligently  kindling  fire  burning  plaintiff'B  property: 
form,  8  2014. 
CONFLICT  OF  JURISDICTION.    See  JurlsdictiOQ. 

general  principle  controlling  in  case  of,  8  49d. 
CONFLICT  OF  LAWS: 

as  regards  attachments,  8  4130. 

assignment  of  life  insurance  policy,  8  755. 

action  for  death  caused  by  wrongful  act,  8  1843* 
CONNIVANCE.    See  Divorce;  Seduction. 

as  bar  to    action  for  seduction,  8  1887. 

destroys  remedy  by  way  of  divorce,  8  2004. 
CONSANGUINITY: 

disqualification  of  Judge  by  reason  of,  8  77. 
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CONSENT.    See  Duress. 

is  not  real  or  free,  when,  i  2730. 

age  of:  and  proof  as  to,  §  2718. 

to  reference:  how  given,  i  4709. 

Judgment  by:  binding  force  of,  $  5288b. 

Judgment  by  consent:  not  appealable,  i  4948. 

order  by:  not  reviewable,  i  6100. 

divorce  not  granted  on  ground  of,  i  2665. 

of  United  States  to  sue  or  be  sued  in  state  court,  i  31. 

of  parties,  will  not  confer  Jurisdiction  where  limited,  i  28w 
CONSIDERATION: 

Imported  in  written  instruments,  in  California,  8  760. 

Imported  in  every  note,  §  1102. 

none  necessary  for  agreement  to  accept,  S  1047. 

of  contracts  of  g^uaranty,  §  715. 

sufficiency  of,  §  321. 

for  subscription:  sufficiency  of,  §  392. 

valuable:  what  sufficient  to  constitute,  $  321. 

averment  of,  in  pleading,  $§  193,  321. 

when  implied,  need  not  be  alleged,  9  321. 

of  bond  for  fidelity,  $  1531. 

for  deed:  right  of  action  on,  §  679. 

written  instrument  is  presumptive  evidence  of,  §  321. 

failure  of:  as  ground  for  rescission,  i  2734. 

failure  of:  how  pleaded,  $  3355. 

of  written  instruments:  when  and  how  alleged,  i  967. 

of  promissory  note:  and  allegation  as  to,  in  complaint,  8  1008. 

need  not  be  averred  in  action  on  undertaking,  8  1464. 

for  assignment:  need  not  be  pleaded,  S  338. 

averment  of:  in  action  on  express  promise,  8§  666-669. 

for  release  of  attachment:  averment  as  to,  $  1496. 

averment  of:  note  payable  in  chattels,  §  1192. 

must  be  specially  averred,  when,  f  666,  note. 

want  of:  must  be  pleaded,  §  3591,  note. 

illegality  of:  how  pleaded,  8  3355,  note. 

illegality:  that  debt  was  for  money  lost  at  play:  form,  8  3356. 

want  of:  form  of  answer,  8  3354, 

answer:  that  note  was  given  to  compound  a  felony:  form,  8  3357. 

controverting:  in  action  on  bond,  8  3592. 
CONSIGNEE.    See  Parties. 

of  goods:  may  sue  for  conversion,  8  2114. 
CONSOLIDATION: 

of    actions:  when  ordered,  8  4405. 

of  actions  in  ejectment,  8  3790a. 
CONSPIRACY: 

action  for:  and  averments  of  complaint,  88  1766,  1767,  and  notei 
CONSTABLE: 

may  act  by  deputy,  8  1543. 

acti<m  on  official  bond  of.  8  1542. 
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CONSTITUTION  OF  CALIFORNIA: 

Jurisdiction  of  court;s  under  proylslonft  of,  88  33,  34. 

office  of  justice  of  the  peace  Is  a  creation  of,  8  50,  note. 

construction  of  relative  to  venue  of  action  against  c<»poratioa, 
8  50. 

demand  of  change  of  venue  by  corporation  defendant,  8  62a. 

limitation  In:  of  stockholder's  liability,  8  415. 

construction:  appeal  from  Justice's  Court  to  Superior  Court: 
transfer  of,  8  d4a. 
CONSTITUTIONAL  JURISDICTION: 

of  California  courts,  8  33. 
CONSTRUCTION.    See  Definitions;  Words. 

of  articles  of  partnership,  8  3852. 

of  allegations  of  complaint:  forcible  entry  and  detainer,  8  2924. 

of  contract:  mortgage  or  conditional  sale,  8  1442. 

of  Code  provisions  relating  to  creditor's  suit,  8  2552. 

of  Code  provision  as  to  appointment  of  receivers,  8  583. 

of  Code  provisions  for  determining  validity  of  corporate  ^ec- 
tioQs,  8  49a. 

of  Oallfomla  statutes  relative  to  arbitration,  8  659. 

of  Oallfomla  constitution  relative  to  venue  of  action  against 
coriM)ratlon,  8  55. 

of  Oonstltuti(Hi:  relative  to  change  of  venue  by  corporation  de- 
fendant, 8  62a. 

of  constitutional  provision  relative  to  transfer  of  appeals,  8  94a. 

of  contract  ol  guaranty,  8  714. 

of  exceptions  In  insurance  policy,  8  743^ 

of  findings,  88  4668,  note,  5111. 

of  instructions,  8  4689b. 

of  Intervention  proceedings,  8  4516^  note. 

of  life  Insurance  policy,  8  756. 

of  Judicial  opinions,  8  4828g. 

of  notices,  8  4406. 

of  notices  of  appeal,  8  5002,  note. 

of  pleas  in  bar,  8  3184. 

of  pleadings:  generally,  8  199. 

of  pleading:  with  vie<w  to  substantial  justice,  8  199a. 

of  pleading:  most  strongly  against  pleader,  8  199a. 

of  pleadings:  under  Washington  Code,  8  199a. 

of  pleading:  Is  the  duty  of  the  court,  8  199a. 

of  verified  pleadings,  8  200. 

of  complaint:  In  action  against  carrier,  8  1976. 

of  word  "  party,"  as  used  In  statute,  8  77,  nota 

of  Removal  Act  of  1887,  8  96c. 

of  stipulations  in  transcript,  8  5072. 

of  Statute  of  limitations,  8  3325. 

of  statute  limiting  time  for  argument,  8  4686,  note. 

of  statute  providing  for  arrest  in  civil  action,  8  3966. 

of  statutes  relating  to  claims  against  estates.  8  429. 

of  slanderous  wcm^s  charging  perjury,  8  1761,  and  note. 
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of  statutes  relating  to  yeriflcation,  §  279. 

of  statute  authorizing  remoyal  of  causes,  |  9Q9l 

of  term  "property  in  lands/*  §  3085. 

of  undertaking:  in  attachment,  8  1463. 

of  verdict:  generally,  S  4708d. 

of  words  laid  as  slanderous,  §  1712. 

of  word  "  heirs/*  §  18^,  note. 

of  words:  alleged  to  be  libelous,  §  1687. 

of  words  in  pleadings:  examples  and  iUustrationB,  1 199a»  note* 

of  words  used  in  pleading,  §  199a. 

of  written  instruments:  generally,  §  968. 

of  wills:  Jurisdiction  of  Montana  courts,  8  49h. 
OONSTRUCTIVB  FRAUD.      See  Fraud. 
CONTEMPT: 

what  is,  8  5289. 

Jurisdiction  to  punish  for,  8  5296. 

power  of  courts  to  punish  for,  8  5289,  and  note. 

power  of  Police  Court  to  punish  for,  8  5308a. 

power  to  punish  for:  prior  imprisonm^t,  8  5306c. 

nature  of  proceedings  to  punish  for,  8  5300. 

Instances  of,  86  5289,5306a. 

disobedience  of  process,  8  5296. 

in  yiolatlon  of  injunction,  8  5295. 

disobedience  of  witness,  8  5307. 

refusal  of  witness  to  testify,  8  5308,  and  note. 

noncompliance  with  mandamus,  8  5297. 

refusal  to  pay  money,  8  5302,  and  note. 

re-entry  on  lands  after  dispossession,  8  5301. 

in  supplementary  proceedings,  88  5245,  5304. 

practice  of  law  without  license  is,  8  813. 

arrest  for,  and  escape:  pleadings  in  action  against  sheriff,  8  670* 

mode  of  proceeding,  8  5300. 

proceedings  to  punish  for,  are  not  actions,  8  13. 

in  what  cases  proceedings  for  may  be  Ijistituted,  8  13. 

issue  of  warrant  of  commitment,  8  5289. 

what  commitment  should  state,  8  5292. 

undertaking  for  appearance,  8  5305. 

serylce  of  order,  8  5303,  and  note. 

eyidence  of:  how  proved,  8  5294. 

when  facts  must  be  shown  by  affldayits,  8  5289. 

sufficiency  of  affidavit,  8  5291. 

review  of  order  of  commitment,  8  5298. 

conclusiveness  of  order,  8  5299. 

appeal  from  Judgment  for,  8  4960. 

second  imprisonment  for  same  offense,  8  5308b. 
CONTBSTBD  ELECTIONS.    See  Election  Contest 

nature  of  Jurisdiction  over,  8  14* 
CONTINGENT  INTERESTS: 

levy  and  sale  of:  upon  execution,  I  5196. 
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CONTINGENT  ORDBB: 

is  not  negotiable,  i  1002. 
CONTINGENCY: 

acceptance  of  draft  on,  §  1034. 

rendition  of  attorney's  serrices  on,  i  916,  note. 

note  payable  on:  complaint,  §S  1189,  1190. 

action  on  promise  made  on:  necessary  ayerment,  S  684a. 
CONTINUANCE.    See  Nuisances. 

of  nuisance:  action  in  case  of,  f  2412. 
CONTINUANCE  OF  CAUSE: 

In  case  of  death  or  disability  of  party,  §§  3251,  3265,  4491. 

grounds  of  motion  for,  §  4621. 

grounds  for:  instances,  §  4627. 

granting  <Nr  refusing  in  discretion  of  court,  i  4621. 

necessity  for  and  requisites  of  affidaylt,  §  4623,  note^ 

affidavit  for:  absence  of  witnesses,  §  4623,  and  note. 

affidavit  for:  absence  of  party,  $  4623,  note. 

insufficient  statements  in  affidavit,  §  4629. 

granting  of,  on  written  stipulation  of  parties,  |  4630. 

insufficient  grounds  for:  instances,  $  4628w 

in  what  cases   may  be  refused,  §  4624. 

error  to  refuse,  If  good  cause  is  shown,  §  4621. 

terms  on  granting:  costs,  §  4625. 

waiver  of  right  to,  §  4632. 

in  election  contest  cases,  §  4626. 

avoiding  by  admissions,  §  4631. 
CONTRACTOR: 

liability  of,  ceases  on  acceptance  of  work  performed,  |  2001. 

how  may  plead  In  action  on  contract,  §  1213,  and  note. 

complaint:  for  leaving  street  Insecure:  form,  S  2000. 
CONTRAC^rs.    See   Rescission;   Specific   Performance. 

generally:  sufficiency  of  consideration,  §  321. 

made  on  Sunday:  validity,  S  1977. 

mutuality  of:  essential,  §  2854. 

assignability  of,   §  334. 

of  married  woman:  liability  on,  §  449. 

entire:  for  services,  §  900. 

In  restraint  of  trade:  are  generally  void,  §  2819. 

rescission  of,  on  ground  of  fraud,  §  2802,  note. 

Joinder  of  causes  of  action  ou.  §§  1603-1604. 

of  indemnity:  action  on,  §  1339. 

made  for  corporations-  actions  in  respect  to,  §  376. 

how  pleaded,  S§  318,  319. 

how  set  forth  in  complaint,  S  1213. 

breach  of:  how  alleged,  §  325. 

actions  for  breach  of:  complaint,  H  318,  319. 

sealed:  allegations  in  actions  on,  ^  1)83. 

for  benefit  of  third  person:  action  on,  §  132. 

parties  plaintiff  In  actions  founded  on,  §  133,  et  seq. 
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Joint:  parties  to  action  on,  §  176. 

party  defendants  in  actions  for  breach  of,  §  161. 

made  in  foreign  country:  Jurisdiction  of  actions  on,  §  31. 

Jurisdiction  of:  in  state  courts,  §  31. 

of  guaranty:  requisites  of,  under  Oalifomla  Code,  i  733« 
CONTRIBUTION.    See  Sureties. 

owner  of  vessel  not  entitled  to,  on  general  ayerage:   wben» , 
§§  781,  782. 

sufficiency  of  complaint  in  actioQ  for,  §  418a. 
CONTROVERSY.    See  Agreed  Case. 

submission  of,  without  action:  nature  of  proceeding,  §  23. 

of  civil  nature:  what  is,  §  96a. 

who  may  submit  to  arbitration,  §  649. 
CONTROVERSY  WITHOUT  ACTION.    See  Agreed  Caae. 

submission  of:  upon  agreed  case,  §  5328. 

findings  not  necessary  or  requisite,  §  5328,  note. 

Judgment  and  Judgment-roll,  §  5328. 
CONVERSION.    See  Trover. 

defined:  and  instances  of,  §  210O,  and  note. 

wrongful  intent  not  essential,  §  2107. 

gist  of  action  for,  $  2106. 

right  of  action  for,  is  assignable,  §  2139. 

of  assigned  goods:  right  of  action,  §S  2132-2134. 

when  purchase  from  agent  amounts  to,  S  2117. 

of  pledge:  by  wrongful  sale,  i  1907. 

of  note:  allegation  of  value,  §  2130. 

parties  plaintiff:  who  may  sue,  $  2114. 

when  either  owner  or  bailee  may  sue,  §  2128. 

action  for:   by  executor  or  administrator:  allegations,   §$  426, 
2143,  2146. 

Joinder  of  parties  in  action  for,  i  2108. 

parties  defendant  in  action  for:  who  may  be  sued,  §  2115. 

complaints  for:  against  buyer  of  goods:  forms,  §§  2122,  2123,  2124. 

liabiUty  of  agents  for,  §  2101. 

Instigator  of,  is  liable  as  principal,  $  2119,  and  note. 

action  against  assignee:  demand,  §  2141. 

demand  prior  to  suit:  and  when  unnecessary,  §  2103. 

demand  not  necessary  where  taking  was  tortious,  §  426. 

demand  and  refusal  as  evidence  of,  §  2104,  and  note. 

election  of  remedy  for,  §  2106. 

misjoinder  of  causes  of  action  for,  §  3114. 

sufficient  allegation  of  in  pleading,  §  2102. 

possession  or  right  to  possession  In  plaintiff,  §  2116. 

allegation  of  ownership  or  possession,  §  2113,  and  note. 

general    or   special   ownership   in   plaintiff:    allegation   as   to» 
H  2116,  2116a. 

averment  of  Joint  ownership  of  goods,  §  2109. 

amplaints  far:  forms,  §§  2098.  2099. 
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GONVERSION  —  Gootinned: 

complaint    by  SMignee  after  coovenion,  S  2131. 

complaint  for:  by  administrator,  |  2142. 

complaint:  goods  wrongfully  taken  from  poeseealon  ot  plaifiHITB 
aasignor,  S  2126. 

complaint:  gooda  wrongfully  taken  from  poBsesslon  of  bailee. 
i  2127. 

of  promissory  note:  form  of  complaint,  §  2129. 

complaint:  one  in  possession  Innocently,  |  2140. 

complaint:  for  conversion  of  bond,  §  2147. 

of  money  on  deposit:  complaint,  SS  2104,  note,  2106,  note. 

snfBeiency  of  complaint  for,  Si  2115,  note,  2120,  212S,  note. 

descripti<m  of  the  property  converted,  i  2118,  note. 

annexing  schedule  of  articles  to  complaint,  S  2121. 

action  for:  immaterial  yariance,  §  2136,  note. 

effect  of  offer  to  restore  the.  property,  |  2112,  and  nota 

arrest  of  defendant  in  action  for,  §  3996u 

establishing  fraud  of  purchase,  8  2125. 

power  of  owner  after  conyersion,  §  2138. 

damages  recoverable  in  actions  for,  S  210. 

defenses:  plaintiff  regaining  possession,  S  3714. 

general  denial  in  action  for,  |  3712. 

denial  of  value  of  property  converted,  $  8716. 

tiUe  by  gift  from  intestate,  §  3706. 

counterclaim  in  action  for,  §  3715,  note. 

title  In  another,  §  3715. 

infancy  does  not  bar  action  for,  8  489. 
CONVBYANGB.    See  Deeds. 

enforcement  of:  allegation  of  condition  precedent,  |  1450^  Dota 

to  wife:  allegation  of,  immaterial,  when,  |  464. 
GOPY: 

of  acceptance  of  bill  of  exchange,  S§  1026,  1043^ 

of  map  in  transcript  <m  appeal,  8  6061. 

of  promissory  note  set  out,  8  1108. 
GOPYRIGHT: 

insufficient  declaration  for  penalty,  8  814. 
GORPORATB  BXISTENGB.    See  Gorporations. 

when  commences,  8  879. 

allegation  of:  in  pleadings,  8  873. 

collateral  attack  on,  8  374. 
GORPORATB  STOCK: 

assignment  of:  and  effect,  8  848. 
CORPORATIONS: 

when  legal  existence  of  commences,  8  879. 

question  of  existence  of,  8  870. 

residence  of:  is  principal  place  of  business,  8  ^* 

residence  of:  as  regards  suits  against,  8  65. 

citizenship  of:  as  regards  removal  of  causes,  8  96b. 

allegation  of  citizenship  of.  under  removal  of  causes  acta,  I  IQTf. 

averment  of  corporate  character  in  pleadings,  8  90^ 
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coU&teral  attack  on  corporate  existence,  §  874. 

incori>oratlon:  when  inferred  and  how  proved,  §  375. 

allegation  of  corporate  existence,  in  actions  by  and  against,  i  878. 

parol  proof  of  acts  of,  §  5327. 

power  of,  to  make  notes,  §  1146. 

form  of  promissory  note  by,  §  1144. 
\       acceptaoce  of  bill  by,  S  1044. 

must  sue  by  cori)orate  name,  §  220. 

▼eriflcation  of  pleading,  by  §§  291,  292. 

actions  as  respects  contracts  made  for,  §  376. 

allegation  of  indorsements:  transfer:  and  delivery  of  note  by, 

S  U87. 
may  maintain  actions  for  libel,  8  1701. 
liability  of:  for  torts,  §  378. 
may  be  sued  for  false  imprisonment,  S  1652. 
may  be  sued  for  malicious  prosecution,  §  1769. 
may  be  sued  for  libel,  |  1683. 
liability  of:  for  assault  and  battery,  §  1688. 
Uability  of:  on  drafts,  §  1014. 

liability  for  medical  services  rendered  to  their  employes,  S  402. 
are  bound  by  estoppels  in  pais,  §  3346. 
contracts  and  acts  ultra  vires,  §  3319. 
ultra  ^res  contract:  action  to  set  aside,  i  2785. 
suit  against:  by  stockhcdder,  §  149a. 
Joinder  of:  sjb  party  defendant  In  action,  |  176b. 
mandamus  to  enforce  acts  by,  §  5418^  note, 
can  not  escape  liability  by  going  out  of  business,  §  8268,  note, 
action  by:  is  not  abated  by  dissolution,  §  8344. 
surrender  of  franchise:  effect,  §  2633. 
provisions  for  dissolution  of,  8  2622. 
dissolution  of:  by  surrender  of  franchise,  I  405. 
action  by  private  person  for  dissolution  of,  8  2622,  note, 
nature  of  stockholder's  liability  for  corporate  debts,  8  415. 
who  liable  as  stockholders  for  corporate  debts,  8  418. 
action  by  stockholder  for  violation  of  trust  by  directors,  8  412, 

note, 
averments  of  complaint  in  action  against  directors,  88  41(M12. 
denial  of  incorporation:  sufficiency,  8  3343. 
plea  of  nonjoinder  of  parties,  8  3350. 
of  United  States:  removal  of  causes  by,  8  96d. 
of  Oregon:  venue  of  actions  against,  8  55. 
change  of  venue  of  actions  against,  8  82a. 
COSTS.    Bee  Fees. 

allowance  of:  when  discretionary,  8  4833,  and  note 
when  neither  party  entitled  to,  8  4840,  note, 
constitute  part  of  Judgment,  8  4836. 
duty  of  clerk  to  insert  in  Judgment  8  4835. 
amount  involved  In  suit,  88  4840,  and  note,  4846, 
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in  particular  casee,  i§  4834-4836a,  and  note. 

on  appeal:  award  of,  i  5142. 

on  oppeal:  generally,  f  4841. 

on  appeal  from  Justices*  Courts,  §  5155. 

on  amendment  of  pleadings,  i  4451b. 

of  protest  of  bill,  §  1045. 

on  granting  continuance,  §  4625. 

in  action  of  ejectment,  §  4837. 

on  filing  transcript,  §  5078c. 

on  Judgment  reversed,  §  4844,  and  note. 

on  Judgment  affirmed  in  part  and  reyersed  in  part,  |  4842. 

on  remittutur,  §  4845. 

rn  new  trial  awarded,  i  4843. 

1.^  proceedings  for  change  of  venue,  i  91. 

Id  equity:  are  in  discretion  of  court,  §  4838u 
axation  and  retaxation  of,  §§  4830,  4832,  and  note. 

filing  of  cost  bill,  §  4830,  note. 

nemorandum  of:  sufficiency  of  affidavit,  S  4830,  and  nota. 
ecurity  for:  generally,  i  4846b. 

from  whom  security  for:  may  be  required,  i  4430. 

allegation  of:  in  action  on  Justice's  Judgment,  |  806w 

award  of:  by  arbitrators,  §  654. 

appeal  from  Judgment  for,  §  4949. 

vacation  of  Judgment  for,  §  4846c. 
COTBNANOT: 

issue  as  to:  in  ejectment,  §  3790c. 

TENANTS.    See  Tenants  in  Common. 
COTRESPASBERS: 

allegations  in  actions  for  trespass  by,  $  2045. 
COUNSEL.    See  Attorney  at  Lnw. 

argument  of:  before  Jury,  §  4686. 

argument  of:  on  appeal,  §  5077. 

employment  of:  by  board  of  sup^visors,  §  3953. 

absence  of:  as  ground  for  continuance.  Si  4627,  4628k 

preparation  and  filing  of  briefs  on  appeal,  §  5075,  and  tiota 
ilOUNTER  AVERMENTS: 

effect  of:  in  answer  in  ejectment,  §  3754. 
COUNTERCLAIM.    See  Answers. 

nature  of,  §  4551. 

what  is:  and  essential  conditions  of,  §  8364. 

form  of,  S  3363. 

listinguished  from  croes-complalnt,  |  4552. 
^lection  between,  and  separate  action,  §  3369,  and  note. 

unliquidated  damages  as  subject  of,  §  3367. 

wheia  may  or  may  not  be  set  up:  instances.  §  3367a. 

In  case  of  Joint  and  several  claims,  S  3368,  and  note. 

arising  out  of  contract:  damages,  S  3367. 

essential  allegations  must  be  specially  pleaded,  $  3366,  and  note. 
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must  be  denominated  as  such  in  answer,  §  8308,  notoi 

c^;)eration  of:  generally,  §  3384,  and  note. 

in  action  on  building  contract,  i  3M9. 

to  action  on  promissory  note,  §§  3496,  3497. 

in  action  for  conversion,  §  3715,  note. 

plaintifTs  reply  to,  §  4569 

reply  to:  of  counterclaim,  §  4576. 

if  sham,  may  be  stricken  out  on  motion,  |  4473,  note. 
COUNTIES.    See  Municipal  Corporations. 

capacity  to  sue,  §  3086. 

name  in  whicb  to  sue  or  be  sued,  |  308,  note. 

naming  of:  in  title  of  complaint,  §  299. 

complaint  by:  in  ejectment,  §  2199. 

right  of  suit  against:  is  statutory,  §  398,  note. 

yenue  of  actions  against,  §i  53,  398. 

liability  of:  for  medical  care  of  sick  persons:  complaint  in  action 
to  enforce,  i  402. 

averment  of  demand  and  presentation  claims  against,  |  899. 

complaint  in  action  against:  for  damages,  §  401. 

complaint  in  action  against:  for  services,  §  401. 

execution  can  not  issue  against,  §  5169. 

Judgments  against:  how  enforced,  §  786. 
COUNTS.    See  Common  Counts. 

in  assumpsit:  statement  of,  §  317. 

use  of:  in  actions  for  violations  of  statutory  provisloiis,  I  829. 
COUNTY  COURTS: 

abolished  in  California,  §  33. 

jurisdiction  of  vested  in  Superior  Court,  §  39. 
COUNTY  TREASURER: 

action  on  official  bond:  moneys  retained,  §  1561. 

action  on  official  bond:  commissions  retained,  §  1560. 
COUPONS: 

are  negotiable  Instruments,  §  1091. 
COURTS: 

presumption  as  to  jurisdiction  of,  §  28. 

powers  oif :  to  amend  records  or  to  supply  lost  records,  $  49c. 

of  California:  constitutional  jurisdiction  of,  §  33. 

can  not  interfere  with  judgments  of  other  courts  of  concurrent 
jurisdiction,  §  30. 
COURTS  OF  EQUITY.    See  Bill  in  Equity. 

exercise  of  jurisdiction  by,  S  38e. 
COVENANT: 

action  of:  lies:  when,  S  317. 
COVENANT  NOT  TO  SUE: 

legal  effect  of,  §fi  672,  3248,  note. 
COVENANTS: 

implied:  when  arises,  S  1281. 

implied:  under  California  Code,  §  1285. 
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am  dependent  or  independent,  |  2861. 

to  what  covenant  attaeheB,  S  1279. 

what  coyenants  run  with  the  land,  §  1279.  , 

right  of  action  on,  i  1257. 

action  on:  what  necessary  to  maintain,  §  3588. 

continuing:  action  on:  damages,  §8  1295, 1296. 

In  leases:  assigning  breaches,  §S  1298,  1299. 

in  leases:  damages  by  the  elements,  §  1301. 

in  lease:  who  bound  by,  8  1305. 

in  leases:  waiver  of  forfeiture  by  landlord,  |  ISOS. 

in  leases:  interpretation  of,  §  1300. 

to  pay  rent:  complaint  on,  8  1300,  and  note. 

to  repair:  exceptions  in:  complaint,  8  1302. 

general  covenant  to  repair  leased  premises,  8  1308. 

in  mortgage:  liability  of  mortgagor,  8  1274. 

premises  described  in  deed  as  subject  to  mortgage,  8  1282. 

covenant  to  remove  buildings,  8  1290. 

covenant  to  build  party  wall,  8  1289. 

against  nuisance:  allegation  of  nuisance,  8  1294. 

to  pay  taxes:  action  on  by  lessor,  8  1302a. 

stipulation  to  build  wharf,  8  1292. 

in  apprentice's  indentures:  nature  of,  8  1330. 

of  trade:  validity  of,  8  4253. 

for  quiet  enjoyment:  complaint  for  breach  of,  8  1315. 

for  quiet  enjoyment:  when  broken,  88  1313,  1314. 

for  quiet  enjoyment:  Implied  in  all  letting  for  hire  in  Califomia» 

8  1313. 
general  covenant  of  warranty,  and  breaches  of,  8  1261. 
what  included  in  term  *'  incumbrances,"  8  1277. 
action  on  covenant  of  seisin:  averments  of  complaint,  8  1284. 
of  seisin:  measure  of  damages  for  breach  of,  8  1286. 
averment  of  eviction,  8  1259. 

independent:  what  allegations  unnecessary,  8  1260. 
when  party's  remedy  confined  to  breach  of,  8  1263. 
action  for  breach:  notice  of,  8  1262. 
pleading  in,  8  3556,  note. 

action  for  breach  of:  description  of  the  land  conveyed,  8  1272. 
breaches  of:  how  assigned,  88  325,  987,  1257,  1271. 
injunction  to  restrain  breach  of,  88  4251,  note,  4258. 
purchase  after  breach:  right  of  action,  8  1278. 
breach  of:  recovery  back  of  purchase  money,  8  879. 
recovery  of  special  damages,  8  1291. 
conditi(m  precedent  to  vesting  of  estate^  8  1273. 
death  of  covenantor,  8  1287. 
plea  of  performance:  and  how  set  forth,  8  3556. 
plea  alleging  assignment  of  covenant  to  pay  rent,  8  3554. 
counterclaim:  matters  of  partnership,  8  3565. 
application  of  doctrine  of  estoppel,  8  1276. 
measure  of  damages,  8  1275. 
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defenBe  of:  bow  set  forth,  ||  8283-^290. 

inBiifflclent  ayerment  of,  S  8861,  note. 

need  not  be  alleged  in  action  by  married  woman  respecting  her 
separate  property,  |  446. 
GRBDIT  UNEXPIRED: 

plea  of:  essential  averments,  §  3248i 
ORBDITORS: 

assignment  for  benefit  of,  §§  861-668. 
ORBDITOR'Si  SUIT.    See  Supplementary  Proceedings. 

defined,  i  2562l 

construction  of  Oode  proyisions  relating  to,  8  2662. 

CalifcHiiia  practice  in,  |  2681. 

Joinder  of  causes  of  action,  §  2672. 

when  the  action  lies,  §  2696. 

one  suing  for  all,  i  2678. 

legal  remedy  must  be  first  exhausted,  8  2674,  and  note. 

form  of  the  bill,  §  2666. 

who  may  sue,  §  2508. 

right  of  action  by  attaching  creditor,  8  2661. 

Parties:  plalntifT  and  defendant,  8  2668. 

parties  defendant  in  suit,  8  2679. 

partnership  debtor,  6  2680. 

nonresident  debtor,  8  2677. 

against  heir:  for  debt  of  ancestor:  essential  allegations,  8  2618. 

what  may  be  reached  by,  8  2696,  and  note. 

issue  of  injunction  in,  88  4268-4272. 

what  relief  granted  in,  8  2688.  and  note. 

relief  in  case  of  fraudulent  conveyance,  8  2667. 

fmudulent  Judgments,  8  2668. 

subjecting  interest  of  mortgagor  in  land,  8  2676. 

to  set  aside  obstructions  to  execution,  8  2678. 

to  set  aside  conveyance:  place  of  trial,  8  62a. 

to  reach  unpaid  stock  subscriptions:  sufficiency  of  complaint, 
8  418&. 

enforcing  trust  against  attorney,  8  2664. 

to  reach  equitable  assets:  allegations  of  bill,  8  2610. 

reaching  property  in  hands  of  assignees,  8  2691. 

property  in  possession  of  defendant,  8  2687. 

property  bought  by  husband  as  agent  of  wife,  8  266&. 

alUgation  of  insolvency  of  debtor,  8  2671,  and  note. 

allegation  that  property  in  trust  formerly  belonged  to  decedent's 
estate,  8  2616,  note. 

allegation  of  bad  faith,  88  2660,  and  note.  2697. 

allegation  of  fraud  in  conveyance,  8  2666,  note. 

allegation  of  docketing  Judgment,  8  2663. 

allegation  of  issuance  of  execution,  8  2669. 

docketing  Justice's  Judgment:  averment  8  2601. 

camphmS:  commencement  of:  form,  8  2661. 
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ORBDITOB'8  SUIT  —  CJontinued. 

complaint:  allegatioD  where  debtor  in  Jodgmeot  is  not  detendant: 

forms.  If  2657-2558. 
complaint:  to  reach  demands  due  debtor  from  third  parties: 

form,  I  2e02. 
complaint:  against  debtor  and  liis  trustee:  form,  |  2603. 
complaint:  particular  class  of  creditors  concerned:  form,  f  2564. 
complaint:  to  set  aside  fraudulent  assignment:  form,  ft  2556. 
complaint:  against  heir:  for  debt  of  ancestor:  forms,  If  2611, 

2612. 
complaint:  against  next  of  kin  for  debt  of  ancestor:  form,  |  2615. 
complaint:  against  legatee  tor  debt  of  decedent:  form,  f  2616. 
complaint:  to  set  aside  fraudulent  transfer  of  assets:  form, 

I  2606w 
complaint:  yalue  of  assets  insufficient  to  satisfy  debt:  form: 

ft  2609. 
complaint:  upon  justice's  judgment:  form,  f  2699. 
complaint:  allegation  where  debtor's  residence  unknown:  form, 

§2600. 
voluntary  conveyance:  impeachment  of,  ft  2594. 
fictitious  grantee  in  conyeyance,  f  2565. 
fraudulent  conyeyance:  inceptive  steps,  I  2570. 
parties  to  the  deed  of  trust,  S  2555. 
relation  of  surety,  S  2589. 
return  of  execution,  ft  2590. 
conditi(mal  sale:  rights  of  parties,  |  4849 
validity  of  sale  of  property,  |  2592. 
ordering  deposit  of  money  in  court,  |  2596. 
examination  of  debtor,  f  ft  2582-2585. 
judgment  creditor's  Hen  on  assets,  ft  2575. 
all  creditors  are  entitled  to  a  pro  rata  distribution,  |  2586. 
waiver  of  objection  by  filing  answer,  f  3847. 
plea  of  bona  fide  purchaser:  averments,  f  3850. 
CRIMINAL  GONVEBSATION.     See  Seduction, 
character  of  action  for,  Sft  1881-1883. 

CRIMINAL  PROSECUTION.    See  Malicious  Prosecution. 
is  terminated  when,  §  1791. 

CROSS-BILL: 

nature  of,  S  3370. 

when  may  be  filed  under  Oregon  practice,  ft  3870. 

CROSS-COMPLAINT.    See  Counterclaim, 
what  is:  and  contents  of,  f  3370. 
nature  of:  generally,  §  4551. 
distinguished  from  counterclaim,  §S  3376,  4552. 
character  of:  determined  by  court,  §  3370. 
nature  of  relief  sought  by,  ft  4553. 
in  what  actions  allowable^  §  4557a. 
in  action  for  divorcer  generally,  ft  3865a. 
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0R08&<K)MPIJaNT  ^  Oootliiued. 
in  action  to  qnlet  title,  |  8837,  note. 
In  action  for  partition,  ft  8882,  note, 
form  and  mode  of  pleading,  f  4655,  and  nota 
statement  of  facts  in,  ft  4565. 
essential  averments  of,  |  4554. 
ayerments  in  curing  defects  in  ccHnplaint,  f  81667, 
parties /to,  I  3370. 
when  may  be  filed,  i  4551. 
upon  whom  served,  ft  4567. 
bringing  in  parties  by,  |  4566. 
must  entitle  defendant  to  afflrmatlve  relM,  |  8376b 
demurrer  to:  and  when  lies,  fft  4558^  4560. 
answer  to,  ft  4565. 

CROSS-DEMAND: 

when  deemed  compensated,  I  3364. 

CROSS-EXAMINATION.    See  Witnesses, 
of  witnesses:  generally,.!  4680,  and  nota 

CUSTODY.    See  Parent  and  Child. 

of  children  of  annulled  marriage,  S  2710. 
of  person  convicted  in  federal  court,  ft  5398. 

CUSTODY  OP  LAW: 

goods  in:  not  attachable,  |  4125,  note, 
money  in:  not  liable  to  attachment,  ft  4094. 
property  In:  levy  of  execution,  |  5191. 
goods  In:  replevy  of,  |  2155. 

CUSTOM: 

of  brokers:  setting  forth  In  pleading,  ft  876. 

CUSTOMS: 

jurisdiction  in  respect  of,  in  state  courts,  |  81. 

CUSTONIA  LEGIS.    See  Custody  of  Law. 


D. 
DAM.    See  I^ulsances. 

right  of  owner  of  soil  to  build,  §  2448. 
duty  of  owner  of,  ft  2027. 
duty  of  owner  of:  as  to  its  control,  §  2452. 
right  to  raise:  limit  on,  ft  2459. 
covenant  in  deed  as  to  height  of,  f  2451. 
decree  reducing  height  of,  S  24G0. 
abatement  of:  as  nuisances,   §  2446. 
allegations  in  action  for  abatement  of,  §  2447. 
allegation  of  defect  in  construction.  §  2028. 
damages  by  breaking  of:  averments,  S  2461. 
obstructing  flow  of  tailings:  action,  §  2456. 
action  for  injury  by:  defense,  §  3680. 
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DAHA6B8.    Bee  Special  Damecee;  Trl^  Dunagea 

1.  Geoenllx  — 

hj  the  elements:  wbat  are,  f  1301. 

matten  In  aggrarattoo  of:  need  not  be  alleged,  I  saiL 

recoyery  of:  for  pereonai  lojarlee:  on  what  based,  f  327. 

erldence  in  mitigation  of »  f  3007. 

amount  of:  is  not  subject  of  demurrer,  |  3072. 

aTerment  of:  in  action  on  indemnity  contract,  f  1330. 

exemplary:  for  oppression,  fraud,  or  malice,  I  2741. 

exemplary:  in  action  for  libel  or  slander,  f  1681. 

special:  in  action  for  breacb  of  contract,  |  1291. 

for  demurrage:  action  for,  f  1233. 

2.  Measure  of — 

in  action  for  assault  and  battery,  %%  1626,  1639,  1640. 

In  action  on  injunction  bond,  ftf  1512,  1513. 

in  action  on  lost  check,  |  1073. 

for  breach  of  builder's  contract,  |  1228. 

4m  foreign  bills  of  exchange:  protested,  |  907. 

in  action  on  bail  bond«  ft  1459. 

in  case  of  collision  without  negligence,  §  1829. 

in  action  against  common  carrier  of  goods,  ft  1956. 

in  actions  for  conyersloo,  ft  2111. 

in  claim  and  delivery,  ft  4182. 

action  for  breach  of  coyenant,  ft  1275. 

for  injury  by  yidous  dog,  f  1870,  note. 

for  wrongfully  causing  death,  §S  1844,  and  note,  1861,  and  note. 

for  wnMQgful  discharge  from  service,  |  1320. 

for  not  dellyering  thing  sold,  ft  1413. 

in  acticm  of  ejectment,  §  2171. 

for  failure  to  collect  execution,   ft  540. 

in  action  of  forcible  entry  and  detainer,  |  2030. 

for  not  receiving  goods  purchased,  f  1387. 

for  injury  caused  by  negligent  driving,  ft  1800. 

for  injuries  resulting  in  death,  |  156. 

on  dissolution  of  injunction,   §   4375. 

for  malicious  prosecution,  §  1770. 

on  note  payable  in  chattels,  §  1196. 

for  breach  of  promise  to  marry,  §  1370. 

on  rescissi(Mi  of  contract  for  sale  of  land  on  ground  of  fraud, 

I  1467c. 
in  action  of  replevin,  |  2156. 
refusal  of  charterer  to  furnish  cargo,  ft  1231. 
for  false  return,   §  565. 
for  seduction,  §  157. 

for  cutting  and  carrying  away  timber,  |§  2075.  2076. 
in  action  against  telegraph  company,  §  1978a. 
in  action  for  trespass,   |  2046. 

in  action  on  Implied  warranty  of  title  to  personalty,  |  1569. 
for  breach  of  warranty,  %%  1581,  1582,  1591. 
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DAMNUM  ABSQUB  INJURIA: 

In  cases  of  co-operating  negligence,  |  201L 
DATE: 

not  necessary  to  complaint,  §  311. 

Tarlance  In:  when  disregarded,  |§  205,  1104. 

of  award  of  arbitrators,  |  662. 

of  written  Instrument:  sufficient  averment  of,  |  96^. 

of  negotiable  Instrument:  not  material,  ft  1094. 

of  acceptance  of  service  of  summons,  ft  3946. 

not  a  material  allegation  in  trover,  |  2118,  and  note. 

of  draft:  averment  of,  |  1964. 

DAYS  OF  GRACE: 

as  affecting  maturity  of  note,  ft  1129. 
not  allowed  in  California,  |  1072. 

DEATH.    See  Abatement;  Parties. 

abatement  of  action  by,  §S  3249-3266. 

of  party:  effect  of,  |  4497. 

of  party:  does  not  abate  action  if  cause  of  action  survives,  |  449L 

of  party  after  verdict:  effect,  |  3269. 

of  one  of  several  defendants:  continuance,  |  3263. 

of  party  to  judgment:  lien,  S  4764. 

of  defendant  In  attachment:  effect,  §  4168,  and  note. 

of  defendant:  exonerates  bail,  §  4078.  ^ 

of  party:  suggestion  of,  §§  3264,  4992. 

suggestion  of:  practice,  §  4499. 

wrongfully  caused:  action  for,  9  1846. 

by  wrongful  act:  parties  plaintiff  in  action  for,  I  1849. 

by  wrongful  act:  limitation  of  action  for,  ft  1846. 

wrongfully  caused:  what  must  be  shown  to  maintain  action, 

I  1862. 
wrongfully  caused:  sufficiency  of  complaint  for,  |  1862a. 
by  wrongful  act:  allegation  and  proof  of  negligence,  ft  1847. 
allegation  of  widow,  or  next  of  kin,  S  1863. 
damages  in  action  for.  8§  166,  1844,  and  note,  1861,  and  notei 
of  minor  child:  action  for:  by  parent  or  guardian,  |  166. 

DEBAUCHING: 

of  daughter:  action  for,  ftf  1886-1898. 

DEBT: 

what  is,  ft  317. 

meaning  of:  In  garnishment  law,  ft  4167,  and  note. 

assignment  of  pro  tanto,  ft  336. 

allegation  of  maturity  of,  ftft  696,  701. 

action  of:  lies,  when,  ft  317. 

action  of  lies,  when,  instances,  ft  317.  i 

form  of  allegation  in,  ft  676.  i 

counts  in,  and  in  covenant  not  joinable,  ft  316.  i 

actloQ  of:  on  Judgment,  ft  786.  I 
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DSBTOR.    Bee  Oreditor's  Salt;  Joint  Debtots. 

ezAmlnatioo  of:  in  mq^plementanr  proceedingn,  {{  28SB-9686b 
DBBT8: 

aMlgnment  of,  and  action  bj  aaalgnfie,  |  342. 

FBTiTaJ  of:  by  aiduiowledgnient  or  new  iwomiae^  f  427. 

of  wife  contracted  before  nuirriage:  wbat  fwopertj  liable  for. 
1464. 

of  corporation:  liability  of  atoclclMrfden  for,  |  41& 

excepted  daas  of:  in  bankruptcy,  {  3242^ 

fraodnlently  contracted:  remedy  f<Hr,  |  3742. 

applioLtion  of  tmn,  to  taxes,  f  2994. 
DBX7BIT.'   See  Fraud. 

action  f<Hr:  wlien  a  proper  remedy,  I  2735. 

pleading  in  action  for,  f  2765. 

bow  alleged,  ft  2743. 
DBdSIONS.    See  Judgments. 

of  highest  court  are  law  of  case,  f  5148^ 

on  appeal:  how  may  be  changed,  |  5138. 

dicta:  what  constitutes,  §  5143. 
DECLARATION: 

of  trust:  under  Nevada  statutes^  |  356i. 
DECRBEk    See  Judgments. 

in  equity:  enforcement  of,  §  5229c. 

nona];^[)ealable:  instances  of,  f  4955. 

actlMi  will  lie  on,  S  785. 

in  action  to  wind  up  partnership,  ft  2624. 

in  foreclosure:  contents  of,  ft  4819. 

in  suit  to  quiet  tiUe:  effect  of,  f  4823. 

appeals  from:  Instances,  f  4954. 
DEED.    See  Oonyeyancei 

duty  of  grantor  to  prepare,  execute,  and  dellyor  deed*  f  28Q^ 

who  bound  by  recitals  In,  |  2173 

parol  evidence  to  vary,  §  2308. 

as  evidence  of  title  in  ejectment,  S  2173. 

cancellation  of,  ft  2509,  and  note. 

InsufBciency  of  bill  for  cancellation  of,  §  2744. 

absolute,  reformation  of  Into  mortgage:  allegations,  |  280S, 

disaffirmance  of:  by  infant  on  coming  of  age,  §  483. 
DEFAULT.    See  Judgments. 

entry  of:  by  clerk,  S  4784. 

clerk  acts  ministerially  In  entry  of,  S  4790. 

time  of  entry  of,  I  4795,  and  note. 

entry  of:  failure  to  file  answer,  |  4786,  and  nota 

against  whom  entered,  §  4788. 

effect  of:  gene»^ly,  |  4789. 

what  relief  granted  on,  §  4793. 

what  admitted  and  cured  by,  S  4785. 

errors,  how  reviewed,  S  4791. 

granting  divorce  In  case  of,  |  2667. 
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DBFAULT  ~  Coatlnned. 

what  amounts  to  wairer  of,  |  4794. 

iq>pUcatloii  to  open:  procedure^  |  47^19^  ana'  noca^ 

jurisdiction  to  set  aside,  I  4797. 
Setting  aside  — 

grounds  of,  §  4796. 

defendant  must  use  diligence,  §  4808. 

leave  to  renew  motion  for,  ft  4803,  nota 

withdrawal  of  motion  for,  |  4803,  note. 

when  motion  for   refused,  S  4804,  and  notei 

terms  imposed,  |  4805,  and  nota 

affidavit  on  motion  for,  §  4807,  and  note. 

parties  not  concluded  by  record,  §  4790 

answer  to  the  merits,  |  4801. 

discretion  of  court  as  to,  |  4802. 

time  to  move  for,  |  4806. 
DBFEGTS.    See  Demurrer;  Motions. 

in  pleading:  if  immaterial  will  be  disregarded,  |  206w 

on  face  of  complaint:  remedy  by  demurrer,  ft  3378^ 

in  process:  waiver  of  by  appearance,  §  3948. 

In  attachment  affidavit:  waiver  of,  §  4164f. 

In  pleading:  cured  by  verdict,  §  4698,  note. 

In  complaint:  when  cured  by  answer,  §  3166y 
DEFENDANTS.    See  Parties. 

Joinder  of:  in  application  for  change  of  venue,  I  62L 
DEFENSES.     See  Answer;  Oounterclaim;  Pleas;  QeArott 
h  Generally— 

classes  of:  under  Code  Procedure,  §  3180. 

how  pleaded:  generally,  ft  3169. 

equitable:  how  pleaded,  ft  3365. 

statement  of:  in  answer,  f§  242-244. 

separate  statements  of:  in  answer,  §  3384. 

commencement  and  conclusion  of,  |  3378. 

each  must  be  complete  in  itself,  |  3379. 

If  not  pleaded  can  not  be  considered,  ft  3166,  note. 

several  defenses  and  counterclaim:  form,  §§  3375,  3877. 

inconsistent:  instances  of,  f  3381,  and  note. 

inconsistent:  remedy  in  case  of,  §  4475. 

demurrer  and  answer  at  same  time:  several  causea  of  actlois 
§  3372. 

demurrer  and  answer:  form,  §  3371. 

sham  defense:  how  tested,  §  4472. 

miscellaneous  decisions  as  to,  §S  3883a-3883s. 
2.  Pleas  — 

another  action  pending,  S§  3096-3000,  32.H4-3238. 

alteration  of  contract:  releasing  guarantor:  form,  |  3288. 

plea  of  arbitration  and  award,  §§  3239,  3240. 

of  unavoidable  accident,  §  3561b. 

plea  of  bankruptcy,  §§  3241-3243. 
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DBFEN8BS  —  GontiQaed. 

credit  unexpired:  form  of  plea,  ft  3247. 

plea  of  duresa,  H  3265.  3266. 

to  action  for  aa  escape,  ft  575,  and  note. 

frand:  form  of  defense  of,  ft  3277. 

fraud:  how  set  out,  §  3278. 

infancy:  forms,  |§  3279,  3280. 

of  want  of  jurisdiction,  Sft  3358^3362. 

of  prior  lis  pendens,  f  3236. 

marriage  of  plaintiff:  form,  ft  3282. 

marriage  of  defendant:  form,  |  3281. 

misjoinder  of  parties:  form,  ft  3291. 

misnomer:  form,  ft  3293. 

mistake:  fcN'm  of  answer,  ft  3296. 

in  quo  warranto  cases,  |§  3869-^3871. 

to  action  for  recovery  of  securities  pleaded,  |  3662. 

pleading  statutory  defense,  |  3883a. 
DEFICIENCY: 

on  sale:  execution  for,  ft  5171. 

after  mortgage  foreclosure:  action  for.  If  725»  726. 
DEFINITIONS^     See  Construction;  Word* 

account,  ft  4710. 

action,  f  3. 

act  of  God,  §  1953. 

adultery,  §  2658. 

appeal,  §  4938,  and  note. 

assault,  §  1622. 

battery,  ft  1625. 

belief,  S  3217. 

bin  of  exchange,  §  905. 

bill  of  exceptions,  §  5048a. 

cause  of  action,  §  ]28w 

character,  |  1696. 

chaste  character.  §  1696. 

charterparty,  §  1230. 

claim  and  delivery,  §  2150,  notei 

color  of  title,  §  2169. 

condonation,  §  2664. 

contempt,  §  5289. 

conversion,  §  2100. 

counting  upon  statute,  §  329. 

cumulative  evidence,  9  4886. 

debt,  §§  317,  4009. 

duress,  §  3266. 

easement,  §  2391. 

escape,  9  574. 

exception,  §§  4738,  5048a. 

express  contract,  §  4080. 

extreme  cruelty,  §  2692,  and  note. 
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DEFINITIONS  -  Ooatlimed. 

facts  constituting  cause  of  actioo,  |  192L 

falsa  imprisonment,  i  1654. 

felony,  §  2600. 

final  Judgment,  §  4755,  note. 

forcible  entry,  §  2932. 

frivolous  answer,  f  4610,  nota 

general  denial,  §  3187. 

good  will,  §  707. 

habitual  drunkenness,  |  2706. 

Irreleyant  pleading,  ft  4458. 

implied  contract,  §  4080. 

Indemnity,  ft  1338. 

Injunction,  |  4224,  and  note. 

Judgment,  ft  4753. 

Jurisdiction,  §§  27.  3080. 

libel,  §  1675. 

malice,  §  1777. 

mortgage,  §§  230i,  2306. 

motion,  |  4401. 

mutual,  open,  and  current  account  I  6081 

negligence,  f  2006. 

new  trial,  ft  4847. 

notice,  i  4401. 

nuisance,  §  2387. 

obligation,  §  4009. 

occupation,  §  2245. 

order,  §  4401. 

parties.  §  124. 

person,  §  220. 

)er8onal  liberty,  §  5382. 

pleading,  |  177. 

probable  cause,  §  1779. 

property  in  controversy,  f  38L 

provisional  remedies,  f  26. 

public  nuisance,  §  2387. 

reciting  a  statute,  §  329. 

reputation,  ft  1096. 

seduction.  §  157. 

sham  answer.  §  4471. 

slander,  §  1729. 

slander  of  title,  $  2039. 

special  issue,  §  4618. 

special  proceedings,  §  5. 

special  verdict,  S  470.5. 

surplusage,  d  191. 

teamster,  fi  51  a5. 

transaction,  |  3364.  note. 
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DEFINITIONS  —  Oontinued. 

trUl,  I  4619,  note. 

wastes  I  2545. 

wlUful  neglect,  I  2701* 
DELAY.    See  Laches. 

in  performance  of  builder's  contract:  damages,  I  1228L 
DELIVEBY: 

what  deemed  soffldent  as:  generally,  f  1378. 

constnictiye:  what  is,  |  1376. 

of  title  deeds:  equivalent  to  symbolical  delivery  of  possession,. 
I  680. 

of  growing  crops,  |  1380,  and  note. 

time  of:  when  time  not  mentioned,  f  1414. 

bill  or  note  takes  effect  from  time  of,  ft  1094,  note^ 

how  alleged:  in  pleading,  §S  1378,  1379. 

allegation  of  place  of,  ft  322. 

of  written  instrument:  allegation  of,  f  970. 

allegation  of:  in  action  on  contract,  f  319. 

averment  of:  goods  sold  and  delivered,  f  710. 

sufficient  averment  of:  in  action  by  indorsee  of  bill  agalnal 
acceptf^,  §  1062. 

of  undertaking:  averment  of,  |  1474. 

of  deed:  need  not  be  averred  in  pleading,  f  970. 

to  common  carrier:  averment  of,  §  1951. 

by  carrier,  §  1381. 

to  wrong  person  by  carrier,  f  1972,  and  note. 
DEMAND: 
Generally  — 

for  relief  in  complaint,  |  332. 

when  required  before  suit:  generally,  |  3166h. 

for  items  of  account,  f  4433. 

for  rents  and  profits,  S  2209. 

of  change  of  venue,  §  59. 

for  change  of  venue:  requisites  of,  |  60. 

of  change  of  venue  by  c(Hi)orati(Mi  defendant,  |  62a, 

necessity  of:  to  charge  indorser  of  note,  ft  1106. 

to  charge  indorser:  how  made  and  alleged,  |  1156. 

before  suit:  on  award  of  arbitrators,  ft  647. 

before  action  against  stakeholder,  §  883. 

before  suit  against  factor,  §  857. 

in  action  against  agent  for  not  accounting,  |§  853,  1990i 

before  suit:  action  for  money  had  and  received,  f  886. 

in  action  on  contract  of  indemnity,  §  1339. 

in  action  on  undertaking,  §  1465. 

prior  to  action  for  conversion,  §  2103,  and  note. 

before  suit  for  specific  performance.  §  2860. 

in  action  of  foreclosure,  $  2292,  and  note. 

where  money  is  paid  by  mistake,  §  851. 

action  on  note  payable  In  chattels.  S  4193. 

averment  of:  sale  and  delivery,  §  1415. 
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ayerment  of:  action  on  undertaking  In  claim  and  delivery,  1 1G03. 

ayerment  of:  in  action  by  purchaser  against  yendor,  |  1440. 

ayerment  of:  in  action  for  goods  sold  and  deliyered*  %%  697,  706. 

allegation  of:  action  against  carrier,  f  1973. 

action  against  county,  ft  399. 

ayerment  and  proof  of:  in  action  on  guaranty,  S  714. 

proof  of:  In  action  of  repleyln,  |  2157,  and  note. 

not  necessary  before  suit:  when,  §  1SKS9. 

before  suit  for  seryices,  §  901. 

not  necessary:  in  action  for  services  and  materials  fnmitfied, 
S  913. 

not  necessary  in  action  for  money  paid,  f  868. 

need  not  be  averred  in  action  by  assignee  chi  judgment,  |  797. 

when  bailee  can  not  claim  right  to  require,  |  1906w 

when  may  be  set-off  In  action,  §  849. 

denial  of:  in  an'bwer,  §  3203. 

waiver  of:  generally,  §  1006. 
DBMAND  NOTB: 

stlpulaticm  in:  for  attorney's  fees,  ft  1211b. 
DEMANDS.    See  Claims. 

which  may  not  be  Joined  in  action,  |  315. 

separate:  joinder  of  in  same  count,  S  1613. 

rule  as  to  splitting  of,  S  316. 
DEMURRAGE: 

special  action  for  damages  for,  |  1233. 
DEMURRER.     See  Pleadings. 

nature  and  office  of,  §§  178,  3068. 

enlarging  time  for,  %  4439. 

lies  when:  gen«*ally  considered,  §  3071. 

pleadings  can  be  only  considered  on,  §  3166d. 

wia  not  lie  when:  instances,  S§  3071,  3072. 

does  not  lie  for  irrelevancy  or  redundancy,  |  3072L 

does  not  lie  for  mere  clerical  error,  ft  3072. 

does  not  lie  for  argumentativeness,  §  3072. 

does  not  lie  to  prayer  for  relief,  9  3073. 

amount  of  damages  is  never  subject  of,  f  3072. 

mode  of  objecting  by:  generally,  §  3069. 

should  be  interposed  only  to  counts  badly  pleaded,  I  807 

what  facts  admitted  by,  S|  202,  3070. 

statement  of  facts  in:  not  admissible,  %  3069. 

test  of,  %  3069. 

if  bad  in  part  is  bad  in  toto,  f  3071. 

searches  entire  record,  §  .3165d. 

grounds  of:  generally,  f §  3068,  3076. 

statement  of  grounds  of,  §  237. 

general:  lies  when:  generally,  §  3074. 

special:  nature  of:  and  when  lies,  §  3075. 

io  complaint:  grounds  of:  generally,  |  307a 
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for  want  of  jurisdiction,  I  3060. 

on  ground  of:  want  of  Jurisdiction:  form,  |  3060. 

f<x  want  of  capacity  to  sue,  H  3081^3098. 

statement  of  grounds  of:  want  of  capacity  to  sue,  i  3003» 

for  want  of  capacity  of  coriH>ration  to  sue,  S  3066w 

f<Nr  want  of  capacity  to  sue:  form,  ft  3083. 

defect  of  parties,  IS  3102.  3105,  3134. 

for  defect  of  parties:  form,  §  3101. 

too  many  plaindfTs,  |  3110. 

on  ground  of  misjoinder  of  parties,  IS  3107-3110. 

for  misjoinder  of  parties:  form,  S  310S. 

several  causes  of  action,  S  3079. 

seyenU  causes  of  action:  statement  of  grounds,  S  3062. 

for  misjoinder  of  causes  of  action:  generally,  SS  3112-3124. 

Joint:  for  misjoinder  of  causes  of  acticm,  S  3119. 

actions  not  separately  stated,  S  3113. 

to  whole  complaint:  form,  S  3077. 

for  failure  to  state  cause  of  action,  S  3075,  note. 

facts  insufflci^it  to  constitute  cause  of  action,  %%  3126-3159. 

no  cause:  cloud  on  title,  S  3129. 

complaint  not  stating  cause  of  action,  action  premature,  S  3126L 

no  cause:  failure  to  aver  membership  of  company,  S  3130. 

no  cause:  stating  legal  effect  of  written  instrument,  S  3159. 

no  cause:  Statute  of  Frauds,  S  3153. 

no  cause:  Statute  of  Limitations,  S  3154. 

no  cause:  undertaking  on  attachment,  S  3156. 

for  no  cause  of  action:  when  and  how  taken,  S  3136w 

complaint  not  stating  cause  of  action:  form,  S  3125. 

allegation  of  noni>ayment,  S  3165a. 

allegation  of  breach  of  contract,  S  3165a. 

for  uncertainty  of  description  in  complaint,  S  3163a. 

for  defects  in  complaint,  S  3133. 

on  ground  of  another  acting  pending,  %%  3065-^00. 

another  action  pending:  form,  S  3094. 

lies  for  ambiguity:  when,  S  3161. 

for  ambiguity:  form,  S  3100. 

action  commenced  in  wrong  county,  |  3159c. 

to  complaint:  miscellaneous  cases,  S  3165c. 

no  cause  of  action:  sufficiency  of,  S  3152. 

no  cause:  admits  what,  S  3158. 

no  cause:  effect  of,  S  3138. 

no  cause:  does  not  lie  when,  S  3136. 

to  answer:  grounds  for,  S  4562. 

to  answer:  should  show  what,  S  4564. 

to  separate  defense  in  'answer,  S  4562a. 

to  answer:  failure  of  court  to  pass  upon,  S  4562to. 

to  answer:  waiver  by  failure  to  demur,  |  4563. 

to  answer:  effect  of,  S  4561. 
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to  answer  and  croes-complaint,  If  4968,  4500. 

lies  to  defectiye  plea  of  tender,  §  3332. 

to  reply:  wlien  sustained,  S4597,  and  note. 

sufficiency  on:  of  antecedent  pleading,  ft  3166d. 

presumption  of  knowledge,  §  3225. 

waiver  of:  by  defendant,  |  3166b. 

sustained:  subsequent  amendment,  f  4447. 

filing  of  amended  demurrer,  ft  4460g? 

grounds  for  striking  out,  |  4490a. 

review  of  error  in  oyerruling  or  sustaining,  S  6103a,  and  note. 

seyenU  grounds  of:  form,  S  3166. 

DEMURRERS:  FORMS  OF. 

to  some  of  alleged  causes  of  action,  |  3077. 

to  answer  and  cross-complaint,  §  4669. 

to  reply,  §  4507. 

on  the  ground  of  ambiguity,  |  3160. 

another  action  pending,  |  3094. 

fticts  Insufficient  for  a  cause  of  action,  §  3125. 

defect  of  partiest  §  3101. 

misjoinder  of  causes  of  action,  |  3111. 

misjoinder  of  parties,  ft  31U6. 

want  of  capacity  to  sue,  §  3083. 

want  of  Jurisdiction  of  person  or  subject-matter,  f  9080. 

on  several  grounds,  |  3166. 

DENIALS.    See  Answers. 

kinds  and  requisites  of,  §  3172. 

form  and  effect  of:  generally,  f  3194. 

general  denial:  effect  of,  S  3173. 

specific:  effect  of,  ft  3174. 

form  of:  under  Ohio  practice,  S|  3226,  3227. 

insufficient  forms  of:  instances,  |  3224. 

literal  and  conjunctive,  are  bad,  |§  202,  3174. 

conjunctive:  insufficiency  of,  f  3404. 

negative  pregnant,  ft  3174,  note. 

defective:  instances,  f  3194b. 

sufficiency  of:  generally,  |  3194a. 

on  information  and  belief,  §S  3201,  3217-3221. 

upon  information  and  belief  under  Code  of  North  Dakota,  S  813. 

of  knowledge  sufficient  to  form  a  belief:  sufficiency  off  if  3228» 

3224. 
of  knowledge  sufficient  to  form  a.  belief:  form,  i  8222. 
must  in  many  cases  be  hypothetical,  §  198. 
of  fraud:  sufficiency,  §§  3207,  3209. 
of  incorporation:  sufficiency,  I  3343. 
of  interest:  stock  sold,  §  334a 
of  motion  for  change  of  venue,  §  87. 
Hi  legal  conclusions  unavailing,  |  3176. 
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general  denial  as  to  part  of  a  pleading,  |  3190. 

definition  of,  §  3187. 

in  actions  by  and  against  aasignees,  |  3238. 

in  assault  and  battery,  §S  3e05,  3600. 

in  divorce,  |  3855. 

in  usorpation  of  office,  S  386a 

of  one  of  several  causes  of  action,  §  3192. 

positiye  form  of,  |  3186. 

of  knowledge  sufficient  to  form  a  belief,  ftl  3222,  3226L 

of  knowledge  explaining  cause  of  ignorance,  f  3228. 

on  information  and  belief,  ft  3216. 

specific  denial  by  articles,  i  3193. 

specific  denial  in  actions  for  specific  perfiMinance,  |  3872. 

S];>eciflc  denial  in  actions  for  claim  and  delivery,  I  3722. 

specific  denial  in  actions  in  creditors'  suits,  ff  3840-3846. 

specific  denial  in  actions  in  ejectment,  ftS  3733,  3743. 

specific  denial  in  actions  on  guaranty,  I  3413. 

specific  denial  of  agreement,  f  ft  3195-3197. 

specific  denial  of  assignment  in  creditors'  suits,  |  3841. 

specific  denial  of  character  and  capacity  as  corporatioa,  |  3343. 

specific  denial  of  character  as  trustee.  §  3346w 

specific  denial  of  conditional  delivery,  ft  3202. 

specific  denial  of  conditions  precedent,  ft  3198. 

specific  denial  of  contract  in  actions  of  employment,  I  3557. 

specific  denial  of  deed,  §  3200. 

specific  denial  of  demand,  §  3203. 

specific  denial  of  employment  as  commcMi  carrier,  |  3664. 

specific  denial  of  performance  of  conditions,  |  319& 

specific  denial  of  falsity,  §  3205. 

specific  denial  of  fraud.  If  3206,  3208,  3866l 

specific  denial  of  offer  to  perform:  in  charterparty,  |  3660. 

specific  denial  of  official  capacity,  §  3351. 

specific  denial  of  partnershipv  |  3211. 

specific  denial  of  part  performance,  |  3210. 

specific  denial  of  part  in  specific  performance,  |  3876. 

specific  denial  of  performance  in  action  on  an  award,  S|  3307, 
3399. 

specific  denial  of  perf(M*mance  in  action  on  employment,  S  3558. 

specific  denial  of  performance  In  action  on  indemnity,  §  3562. 

specific  denial  of  performance  in  actions  for  sale  of  real  prop- 
erty, I  3585. 

specific  denial  of  possession  of  assets  in  creditors'  suits,  |  3843. 

specific  denial  of  representations,  i  3212. 

specific  denial  of  sale,  §  3213. 

specific  denial  of  trust,  §§  3214,  3215. 
1.  Specific  denials  In  particular  cases  — 

agents  and  employes:  denial  of  negligence  In  sale,  |  3673. 

agents  and  employes:  of  negligence  In  giving  credit,  |  8676. 
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agents  and  employes:  of  Injury,  |  3676k 

agents  and  employes:  of  Injury  from  collusion,  I  3677. 

assault  and  battery:  denial  of  battery,  |  860S. 

awards:  denial  of  award,  ft  3395. 

awards:  of  parol  submission,  |  3390. 

awards:  of  performance  by  plaintiff,  §  3397. 

awards:  or  revocation,  §  3398. 

bailees:  denial  of  bailment,  |  8659. 

bills  of  exchange:  denial  of  acceptance,  |  3477. 

bills  of  exchange:  of  presentment,  i  3479. 

bills  of  exchange:  of  controyerting  excuse  for  nonpresentmenU 
S  3487. 

bills  of  exchange:  of  acceptance:  presentment:  and  protest, 
§  3486. 

charterparty:  denial  of  offer  to  perform,  §  3550. 

claim  and  deliyery:  denial  of  possession:  property:  and  TalnOb 
S  3717. 

claim  and  deliyery:  denial  of  property  in  plaintiff,  |  3726. 

common  carriers:  denial  of  being  a  carrier,  f  3663. 

common  carriers:  of  employment,  I  3664. 

common  carriers:  of  loss  of  goods,  S  3667. 

common  carriers:  of  receipt  of  goods,  S  3666. 

conversion:  denial  of  bailment,  |  3707. 

conversion:  of  plaintiff's  ownership,  ft  3706. 

covenants:  denial  of  covenant,  S  3552. 

covenants:  of  breach  of,  §  3553. 

creditors'  suits:  denial  of  assets,  |  3843. 

creditors'  suits:  of  execution,  ft  3844. 

creditors*  suits:  of  judgment,  ft  3845. 

creditors'  suits:  that  conveyance  was  fraudulent,  |  8842. 

divorce:  denial  of  adultery,  §  3857. 

ejectment:  denial  of  title,  S  3743. 

ejectment:  of  ownership  and  damage,  §  3732. 

employment:  denial  of  contract,  S  3557. 

employment:  of  plaintiff's  performance,  §  3558. 

express  promises:  denial  of  promise,  ft  3400. 

false  imprisonment:  denial  of  arrest,  |  3622. 

false  imprisonment:  of  want  of  probable  cause,  |  3624. 

forcible  entry  and  detainer:  denial  of  plaintiff's  possession:  break- 
ing and  damage,  §  3884. 

foreclosure  of  mortgage:  denial  of  mortgage,  S  3791. 

foreclosure  of  mortgage:  denial  of  notice,  ft  3816. 

foreclosure  of  mortgage:  of  assignment,  i§  3817-3819,  8820. 

fraud:  denial  of  fraud,  §  3866. 

fraud:  of  mlstalce,  9§  3388,  3867. 

goods  sold  and  delivered:  denial  of  title,  §  8401. 

guaranty:  denial  of  plaintiff's  performance,  i  8413. 

Indemnity:  denial  of  performance,  ft  3562. 
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injailes  by  negligence:   denial  of  ownership  and 
SI  8662,  8656. 

injuries  by  negligence:  of  scienter,  i  3658. 

Insurance:  denial  of  policy,  §  3417. 

insurance:  of  loss,  i  3419. 

insurance:  of  plaintifTs  interest,  |  3418. 

Judgments:  d«iial  of  Judgment,  |  3427. 

libel  and  slander:  denial  of  inducement,  |  3688. 

libel  and  slander:  of  malice,  |  3647. 

money  counts:  denial  of  loan,  i  3448. 

money  counts:  denial  of  receipt,  i  3444. 

money  counts:  denial  of  request,  §  3449. 

promise  of  marriage:  denial  of  promise,  i  3566. 

promise  of  marriage:  of  breach  of,  i  3568. 

promise  of  marriage:  of  plaintlfTs  readiness,  ft  3567. 

promissory  note:  denial  of  note,  i  3490. 

promissory  note:  denial  of  indorsement,  S  3518. 

promissory  note:  of  notice  of  dishMior,  |  3525. 

promissory  note:  of  presentment,  ft  3523. 

nuisance:  denial  of  plaintiff*s  title,  ft  3822. 

nuisance:  denial  of  nuisance,  i  3823. 

sale  of  real  property:  denial  of  agreement,  i  8584. 

sale  of  real  property:  of  plaintiff*s  performancei  I  8686. 

slander  of  title:  denial  of  Injury  and  malice^  |  3682. 

specific  performance:  denial  of  contract:  payment:  seisin:  and 
delivery  of  possession,  |  3872b 

specific  performance:  of  part  performance,  i  3876. 

specific  performance:  of  readiness  to  perform,  |  8873. 

trespass:  denial  of  plaintilTs  tltle^  i  3683. 

trespass:  of  plalntlfTs  possession,  I  3686. 

trespass:  of  right  of  possession,  §  3699. 

trespass:  of  breaking,  ft  3698. 

trespass:  of  taking,  S  3699. 

use  and  occupation:  denial  of  airing,  |  3464. 

use  and  occupation:  by  assignee,  |  3466. 

use  and  occupation:  of  use  and  occupation,  |  8468. 

waste:  denial  of  waste,  §  3839. 
DEPARTURE: 

in  pleading:  no  ground  for  demurrer,  S  3132^ 

is  bad  on  general  demurrer,  ft  4598.   • 

in  pleading:  when  to  be  taken  advantage  of,  |  8182. 

not  allowed  in  equity  pleading,  §  4576. 

in  reply:  Instances  of,  §§  460O-46Q2. 

rejoinder  is:  when,  S  4598. 
DEPOSIT: 

conversion  of:  complaint,  S§  2104,  note,  2106,  note. 

recovery  back:  on  rescission  of  contract,  ft  878. 

recovery  of:  in  action  for  money  "had  and  received,  |  887. 

recovery  of:  in  Justice's  Court,  I  50a. 
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in  what  cases  may  be  made,  f  5309.  * 

DEPOSITARY: 

must  dellyer  deposit  on  demand,  |  1004.  « 

DEPOSITIONS.    See  Eyldence;  Witnesses. 

when  may  be  taken,  I  6331. 

Issuance  of  commission,  f  535(>. 

before  whom  taken,  f  5332. 

taken  under  stipulation,  |  5333,  note. 

deposition  of  party:  thoufirh  in  Jail,  I  5334. 

afBdayit  on  motion  for  commission,  ff  5338,  5889. 

notice  of  taking:  and  service  of,  f  5342,  and  note. 

waiyer  of  objections  to  notice,  §  5343. 

form  and  certiflcatloa  of,  f  536d. 

attestation:  what  certificate  must  state,  I  5358. 

sufBciency  of  certificate,  f  5350,  and  note. 

openlncr  by  mistake,  f  5300c. 

contents  of  commission,  \  5348. 

settlement  of  interrogatories,  \  5349. 

return  should  state  what,  f  5351  -^ 

reylew  of:  <»  appeal,  f  5080a.  ^ 

objections  and  waiver  of,  %  5360b. 

use  of:  upon  trial,  H  5335,  5335a. 

use  of:  presence  of  witness  in  court,  f  5335,  note^ 

admissibility  of:  generally,  \\  5335,  5835a. 

reading  of:  in  evidence,  §  5353. 

exceptions  to:  at  trlai,  %  5355. 

exclusion  of,  \  5854,  and  note. 

failure  to  answer  Interrogatory,  \  5300a. 

competency  of  witness,  \  5333. 
DESCRIPTION: 

of  land  in  summons:  by  reference  to  complaint,  f  8901a. 

of  property  condemned  for  public  use,  f  5452e. 

matter  of:  in  complaint  on  Judgment,  §  787,  note. 

in  complaint:  of  goods  sold  and  delivered,  f  689. 

of  premises:  In  ejectment,  §§  2175-2180.         • 

of  property:  In  replevin,  (  2155a. 

uncertainty  in:  demurrer,  \  3163a. 
DESERTION.    See  Divorce. 

as  ground  for  divorce:  what  constitutes,  \  2688. 
DETERMINATION:    PRINCIPLES   OF.     See   Principles  of  De- 
termination. 
DEVIATION.    See  Ctoarterparty. 

as  affecting  liability  of  charterer,  f  1249. 
DICTA: 

what  must  be  regarded  as,  \  5148. 
DILIGENCE:  , 

in  procuring  evidence  on  trial,  f  4886^ 

on  application  for  opening  default,  %  4808. 

governs  equities  in  attachment  cases,  §  4181. 
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are  trustees  of  dlssolyed  corporation,  I  400. 

of  corporation:  comi^alnt  in  actioa  against.  If  41(M12: 

of  turnpike  company:  liability  of,  I  383. 
DISAFFIRMANCE: 

of  deed  by  infant:  averment  of  disaffirmance,  I  483. 
DISBURSEMENTS.     See  Fees.      * 

by  receiyers,  I  588. 
DISCHARGE.    See  Release. 

in  bankruptcy:  how  pleaded,  $  3243. 

of  surety  or  indorser,  |  1201. 

from  employment:  remedy  of  discharged  employe^  %%  13t^l3SKL 

of  sureties:  on  indemnity  bond,  (  1348. 

pro  tanto:  of  liability  of  stockholder,  |  415. 

on  habeas  corpus:  Instances,  f  5306,  and  note. 

of  judgment:  by  payment,  $  4828,  note. 

of  attachment:  bond  or  undertaking  on,  i§  4153,  4153a. 

of  attachment:  practice  on,  §  4164a. 

from  arrest  in  civil  action,  f  4069. 
DISCLAIMER: 

of  contract  of  sale,  f  3575. 

of  interest  in  mortgaged  premises,  I  3706w 

in  action  for  partition,  i  3881. 

in  ejectment:  requisites,  §  3755. 
DISCOVERY: 

of  fraud:  allegation  of  time  of,  §  2770. 
•DISCRETION: 
In  general- 
matter  resting  in:  not  appealable,  §  4074. 

matter  of:  not  reviewable,  §  5090. 

mandamus  will  not  lie  to  control  exercise  of,  §  5409. 

mandamus  lies  to  compel  exercise  of,  §  5409,  note. 

of  Jury:  in  actions  for  injuries  resulting  in  death,  §  156. 

of  court:  on  opening  defttult,  f  4802. 

of  trial  court:  in  matters  of  practice,  |  4632a. 

as  to  granting:  or  refusing  continuance,  §  4621. 

in  granting  or  refusing  leave  to  file  supplemental  complaint, 
f  4535a. 

in  submitting  special  issue  to  Jury,  $  4618^  note. 

in  allowing  Judgment  on  pleadings,  $  4609. 

as  to  recalling  of  witnesses,  §  4685,  and  note. 

of  court:  as  to  allowance  of  leading  question  to  witness,  I  4681. 

of  court:  as  to  revising  or  setting  aside  orders,  §  4407. 

of  court:  as  to  ordering  bill  of  particulars.  §  4437,  note. 

of  court:  as  to  allowance  of  amendments,  §S  4442  4444. 

of  court:  as  to  striking  out  answer,  §  4468. 

in  allowing  amendments  as  to  parties,  §  4487. 

of  court:  in  granting  or  dissolving  injunctions,  $  4229. 

of  court:  in  granting  and  continuing  lujunction,  §  4372L 

of  court:  in  appointment  of  receivers,  $  589. 


INDEX.  933 

DIBORBTION  —  Oontinued. 

In  fi^nuitiiig  or  refusing  motion  for  change  of  yenne,  1 1  55a»  IB, 

granting  motion  for  new  trial,  f  4850. 

in  granting  or  refusing  writ  of  certiorari,  §  6372. 

as  to  allowance  of  costs,  |  4833,  and  note. 

as  to  costs  in  equity,  |  483a 

as  to  yaxratlon  of  Judgment,  §  4828d. 
DISHONOR.    See  Negotiable  Instruments. 

of  negotiable  instruments,  $  909. 
DISMISSAL.    See  Appeals;  Judgments. 
Of  action— 

when  may  be  had,  §  4773. 

is  dismissed:  when,  §  4777a. 

effect  of,  §§  4778,  4778a. 

efTect  of  entry  of:  judgment  of,  f  86k 

by  court:  on  own  motion,  §  4776. 

by  plaintiff,  f  4777. 

by  consent  of  defendant,  $  4775,  and  note. 

by  stipulation  of  parties,  §  4774. 

on  motion  of  amici  curiae,  §  4777a. 

for  want  of  prosecution,  $  4774,  and  note. 

as  to  ope  member  of  firm,  §  4828a. 

another  action  pending,  §  4777a. 

order  for,  §  4429. 

of  complaint:  when  bars  another  suit,  §  326& 

of  complaint:  for  want  of  parties,  f  3165r. 

of  complaint:  in  Interrention,  f  4777a. 

complaint  stricken  out  by  consent,  §  4777a« 

of  appeal:  grounds  of:  generally,  $$  5079,  5079a. 

of  appeal:  when  denied:  Instances,  §  5079b. 

of  appeal;  effect  of:  generally,  $  5080. 

of  appeal:  procedure  on,  §  5080a. 

of  appeal  from  Justices'  Courts,  §  5156. 

of  writ  of  certiorari,  f  5380a. 
DISOBBDIBNCE: 

of  writ  of  mandamus:  penalty,  §  5424. 
of  process:  generally,  §  5298. 
DISQUALIFICATION : 

of  judge:  by  reason. of  consanguinity,  $  77. 
of  Judge:  by  reason  of  interest,  f  79. 
DISSOLUTION.    See  Corporations;  Partnership. 
of  corporations:  how  effected,  $  2622. 
of  corporation:  by  surrender  of  franchise,  §  405. 
of  corporation:  effect  on  pending  suits,  §  3344. 
judgment  for  winding  up:  when  a  bar,  §  3854. 
of  attachment:  grounds  for,  f  4144,  note, 
of  attachment:  by  death  of  defendant,  §  4158. 
of  attachment:  practice  on,  S  4164a. 
of  injunction:  generally,  S  2841f. 
of  injunction:  on  complaint  and  answer,  I  4884. 
of  injunction:  effect,  I  4380. 
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of  Injunction:  damages  on,  f  4376. 

of  Joint-stock  association,  |  2630. 

of  partnership,  f  2617,  et  seq. 

of  voluntary  association,   $  2628l 
DISTINCTION: 

between  legal  and  equitable  rights  preseryed,  I  180. 

between  actions  at  law  and  suits  In  equity  abolished,  I  170. 

between  pleadings  and  action,  I  183. 

between  common-law  actions  abolished*  |  179. 

between  sealed  and  unsealed  instruments:  abolished  In  Oall* 
fornia,  §  083. 
DISTRIBUTION: 

of  proceeds  from  attached  property,  H  4161,  4162. 
DISTRICT  COURT  OP  COLORADO: 

Jurisdiction  of:  how  exercised,  $  49e. 
DISTRICT  COURTS  OF   NORTH   DAKOTA: 

Jurisdiction  of:  to  issue  Judicial  writs,  f  49h. 
DISTRICT  COURTS  OF  OKLAHOMA: 

powers  of:  are  derived  from  OiHigress,  f  48i. 
DISTURBANCE: 

of  franchise:  restraining  by  injunction,  f  2390. 
DIVERSION.    See  Nuisances;  Waters. 

of  waters:  defenses  to  actions  for,  I  3679,  and  note. 
DIVERSITY  OF  CITIZENSHIP.    See  Removal  of  Causes. 

showing  of:  under  removal  of  causes:  acta,  |  107f. 
DIVORCE.    See  Marriage. 

1.  In  general-— 

Jurisdiction  of  action  for,  §  2674. 

Jurisdlctloci  of  Superior  Oourt  In  suits  for,  I  4Sw 

Jurisdiction  as  dependent  upon  domicile,  I  2683.' 

what  law  governs  as  to  grounds  for  granting,  f  2670. 

venue  of  action  for,  $  65. 

proof  of  residence  in  state,  f  2683. 

foreign:  recognition  of  validity  of,  §  2670. 

granted  in  another  state:  when  invalid,  |  2668. 

parties  to  action  for,  $  2682. 

limitation  of  action  for,  §  2676. 

not  granted  on  ground  of  consent  of  parties,  I  2666. 

not  granted  on  default  without  proof  of  facts,  §  2667. 

essential  allegations  in  action  for,  f  2660. 

Joinder  of  counts  in  same  complaint,  §  2673,  and  nota» 

averment  of  marriage  must  be  proved:  when,  §  2678. 

injunction  in  suit  for,   $  2672. 

disregarding  verdict  in  action  of,  §  2686. 

action  for  abates  by  death  of  party,  f  3260,  note. 

Insanity  of  plaintiff,  |  3869. 

2.  For  adultery  — 

allegation  of  adultery  in  action  for,  I  2659. 

name  of  adulterer  should  ordinarily  be  given,  I  2680. 

allegatioa  as  to  time  of  adultery,  |  2959,  and  note. 
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adnlt^y:  by  what  proof  eetabllshed,  I  2669. 

improper  famlliaritiee  as  evidence  of,  I  2071. 

for  adultery  of  wife:  legitimacy  of  ehlldern,  f  2675. 

second  action  of:  for  subsequent  acts  of  adultery,  I  2686, 

complaint:  on  ground  of  adultery:  form,  H  2665-2657. 
8.  Felony  — 

action  for:  on  ground  of  felony,  f  2600. 

complaint:  conviction  for  felony:  form,  |  2689. 

what  constitutes  desertion:  aa  ground  for,  I  2688w 

complaint:  on  ground  of  desertion:  form,  |  2687. 

extreme  cruelty  as  ground  for,  f  2682. 

•extreme  cruelty:  single  act  of  violence,  §  2696. 

extreme  cruelty:  provocation:  effect  of,  f  2695. 

extreme  cruelty:  disposition  of  the  common  property,  I  26M, 

form  of  complaint,  §  2691. 

extreme  cruelty,  condemnation,  f  2694. 

Mbitual  drunkenness  as  ground  for,   §  2705. 

habitual  drunkenness:  form  of  complaint,  f  2704. 

willful  neglect  as  ground  for,  f  2701. 

willful  neglect:  insufficient  averment  of  willful  neglect,  I  2706, 

willful  neglect:  charge  of  failure  to  support,  $  2702. 

willful  neglect:  residence  of  husband,  f  3863. 

for  willful  neglect:  form  of  complaint,  $f  2699,  2700. 

defenses:  plafntifTs  adultery,  §  3858. 

defenses:  physical  incapacity  of  plaintiff,  §  3860. 

effect  of  condonation  or  connivance,  f  2664. 

defenses:  condonation:  how  pleaded,  f  3865. 

application  of  doctrine  of  recrimination,  §  2684. 

defense  of  recrimination,  §  3862. 

cross-complaint  in  action  for:  generally,  f  3865a. 

answer  must  deny  marriage,  §  3861. 
4.  Miscellaneous  — 

disposition  of  the  common  property,  §  2663,  and  note. 

provision  for  maintenance  of  wife  and  children,  §  2677. 

allowance  of  alimony  pendente  lite,  S  2661. 

crstody  of  child  in  case  of,  $  2666. 

Judgment  not  disturbed  when  evidence  is  conflicting,  ^  268L 

appeal  from  decrees  in^  §  2662. 

setting  aside  decree  in:  for  fraud,  $  4828a. 

submission  of  special  issues  to  Jury,  f  4635. 

filing  of  suplemental  complaint,  §  4535a. 
DOCKET: 

entry  of  Judgment  in:  procedure,  §  4762. 
DOGS.    See  Animals. 

injuries  by:  liability  of  owners  of,  $  1619. 

vicious:  action  for  injuries  caused  by,  f§  1868-1878. 

complaint:  keeping  vicious  dog:  form,  f  2017 

action  for  wrongfully  killing,  §  2021,  note. 

general  denial:  In  action  for  Injury  by,  I  3667. 
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DOMIGILB: 

for  poipooes  of  taxation,  I  8001. 
DORMANT  PABTNBB: 

need  not  be  Joined  In  action  by  firm,  I  619. 
DOUBLE   INSURANCE: 

forfeiture  of  policy  by,  I  742. 
DRAFT: 

action  against  common  carrier  for  loes  of,  I  195i« 
DRAFTS: 

on  appropriation:  when  due,  §  1036. 
DROVER: 

liability  of:  In  driylng  cattle  through  streets  of  city,  |  1868^ 
DULY: 

signification  of:  In  pleadings,  |  1S5. 
DUPLICITY: 

In  pleading:  nature  of,  f  314a,  note. 

In  pleas  to  action  on  bond,  §  3505. 

In  replication:  special  demurrer,  f  4590. 
DURESS: 

what  amounts  to:  generally,  f  3266. 

form  of  plea,  I  3266. 

plea  of:  In  action  on  note,  |  3501. 

recoyery  back  of  money  extorted  nnder:  complaint,  |  889. 

Illegal  assessment  paid  under:  recovery  back»  t  3067d. 
DUTY: 

a  conclusion  of  law,  §  186. 

action  for  breach  of:  against  sheriff,  f  538. 

aa  bailees:  must  be  shown  in  action  against  common  carrta% 
11088. 

of  clerk  in  entry  of  Judgment  on  verdict,  f  4768. 

of  clerk  in  docketing  Judgment,  I  4762. 

of  derk  in  trial  of  cause,  f  4620. 

of  Judge-  on  settlement  of  statement,  §  4898. 

of  sheriff  in  action  of  claim  and  delivery,  $  4193. 

of  BherlfT  in  service  of  writ  of  attachment,  f  4124« 

of  surviving  partner  to  wind  up  affairs,  S  521. 

of  master  in  charterparty,  §  1235. 

of  owner  of  dam,  §  2451. 

omission  of:  must  be  alleged  in  actfon  for  negligence^  |  1828 
DUTIES: 

Jurisdiction  In  respect  of:  in  state  courts,  I  81. 

E. 

EARNINGS.    See  Husband  and  Wife. 

of  child:  who  entitled  to.  S  911. 
EASEMENT: 

what  is,  and  how  created,  I  2391. 

dominant  and  servient  tenements,  I  2468. 

reservation  of:  In  grant,  I  2448. 
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in  waters  of  spring,  f  2461b. 

of  right  of  way,  f  2419. 

when  ejectment  lies  for,  |  2191. 
EFFECT: 

of  admissions:  in  answer,  I  8201. 

of  answer,  |  4378. 

of  appeal,  f§  4379,  4996. 

of  assignment  of  demands,  §  3491 

of  decree,  ff  4819,  4823. 

of  demurrer,  §|  3138,  4561. 

of  dismissal,  §§  4778,  5079. 

of  dissolution,  S  4380. 

of  former  Judgment,  §  3269. 

of  Judgment,  f  4383. 

of  Judgment  by  default,  |  4789. 

of  leyy,  f  5173. 

of  lis  pendens,  H  3971,  3972. 

of  motion  for  new  trial,  f  4933. 

of  new  trial,  f  4387. 

of  nonsuit,  f  4389. 

of  notice  of  settlement  of  statement,  I  4925. 

of  plea  of  tender,  f  3332. 

of  release  by  one  of  several  Joint  plaintiffs,  |  8dlL 

of  reversal,  §§  5124,  5205. 

of  settlement  of  statement,  §  5043. 

of  Statute  of  Limitations,  §  3325. 

of  special  pleas,  §§  3185,  3269. 

of  supplemental  pleadings,  §  4535. 

of  tender,  §  5362. 

of  verdict  on  trial  of  right  of  property,  I  6220. 

of  verification  of  pleadings,  §  279. 

of  writ  of  attachment,  §  4120. 
EJECTMENT: 

1.  Nature  of  remedy  — 

when  the  action  lies,  $$  2232,  2283. 

when  action  will  not  lie,  §  2235. 

nature  of  remedy  by:  in  Pennsylvania,  §  2201. 

form  of:  under  New  York  Code,  §  1277. 

form  of:  under  Oregon  statute,  §§  2275,  2276. 

Joint  and  several  tenancy:  Oregon  rule,  $  8769. 

petitory  action  in  federal  courts,  §  2229. 

under  Missouri  statute,  f  2194. 

form  of  action:  sufficiency  of  complaint,  §  2184,  and  note. 

injunction  in  action  of,  §  2812. 

value  of  matter  in  dispute,  S  2230. 

2.  For  what  lies  — 

for  dower:  sufficiency  of  complaint,  I  1277,  and  note, 
for  mlnetal  lands,  S  2250. 
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for  mortgaged  land,  I  2195. 
land  subject  to  easement,  |  2101. 
in  caae  of  encroachment  on  highway,  I  2185. 
for  overflowed  lands,  §  2197. 
who  may  prosecute  action  of,  §$  153,  2199. 
action  of:  by  wife  against  husband,  f  155. 
bj  teBBCca  in  possession,  f  153. 
by  one  partner  against  intruder,  §f  143,  note,  153ii 
action  of:  by  Joint  tenants,  |  139. 
by  vendor  of  land  against  vendee,  ||  153,  2231. 
by  heir  of  devisee,  §  2240. 

action  of:  by  tenant  against  landlord,   §|  2271-2274 
by  mortgagor  against  mortgagee,  §  2200,  note, 
by  settlers  upon  puttie  lands,  §  2213. 
for  lunatic's  land  must  be  brought  in  name  of  lunatic,  I  498w 

3.  Parties  — 

misjoinder  of  plaintifTs,  S  3702. 
substitution  of  plaintiff  in:  affidavit,  I  4501,  note, 
partiee  defendant  in  action  <^,  Sf  165,  2200. 
for  mining  claim:  parties  defendant,  f  165. 
Joint  liability  in  acUmi  of,  f  2190. 

4,  Title  and  possession  — 
color  of  title,   §  2169. 

title  subsequently  acquired,  §  2226. 
title  under  sheriff's  sale,  f  f  2225,  2227. 
title  derived  through  a  firm,  S  2224. 
equitable  title:  pleading,  §  2223,  and  note, 
title  and  prior  possession,  f  2221. 
plaintiff  must  recover  on  strength  of  own  title,  |  2220. 
termination  of  plaintiff's  title  pending  suit,  §  2219. 
right  of  ^itry  and  possession,  §§  2181,  2211. 
insufficient  entry:  instances,  f  2183. 
entry  under  two  titles,  §  2228. 
in  case  of  Mexican  grants,  f  219 
deed  as  evidence  of  title,  |  2173. 
possession  as  evidence  of  title,  §  2204. 
actual  possession:  how  evidenced,  f  2244. 
additicmal  evidence  of  possession,  §  2243. 
constructive  possession,  $§  2172,  2245. 
prior  possession,  and  when  prevails,  |§  2262->2268w 
insufficient  possession  to  sustain,  §  2248. 
Oalifomia  Possessory  Act:  reliance  on,  §  2249. 
possession  of  part  of  land,  §  2246. 
effect  of  conveyance  pending  suit,  §  2170. 
possession  by  defendant,  $  2203. 
.5.  Complaint  — 

essential  averments  of,  §  2182.  and  note, 
description  of  the  demanded  premises,  §f  2175-%L80. 
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sufficiency  of  deBcription  by  lines,  I  2178,  and  noteu 

counting  on  demise,  |  2174. 

identifying  the  land  in  controyersy,  I  2186. 

averment  of  ownership,  or  seisin  In  fee,  }}  2198,  2212^ 

complaint:  alleging  title  in  fee  simple:  form,  }  2108. 

Joinder  of  actions,  §  2189. 

consc^idatian  of  actions,  §  3790a. 

issue  of  injunotion  in  action  of,  f  2187. 

-ayerment  of  title  of  ancestor,  §  2241. 

complaint:  alleging  title  by  possession:  form,  t  2242L 

complaint  where  rents  and  profits  are  claimed,  §  2206b 

allegation  and  proof  of  ouster,  f  2196. 

complaint  shoiwing  posseesicm  in  plaintilf  is  bad,  }  2202L 

averment  of  title  by  plaintiff,  §  2222. 

tax  title:  complaint,  §  2216,  and  note. 

tax  title:  how  pleaded,  $  3738. 

complaint:  alleging  prior  posseesioo:  form,  §  2261. 

complaint:  alleging  title  by  devise:  form,  §  2288. 

complaint:  alleging  title  by  descent:  form,  f  2237. 

complaint:  claiming  damages,  rents  and  profits,  I  22861 

complaint  In,  by  settler,  §  2214. 

issue  as  to  cotenancy,  §  3796c. 

what  need  not  be  averred,  §  2182. 

ambiguous  complaint:  demurrer,  f  3162. 

amendment  of  complaint  in  action  of,  f  4460c. 

6.  Answer- 
sufficiency  of  denials  in  answer,  §  3733. 

denial  of  plaintiff's  allegation  of  ownership,  I  3700b. 

counter-averments:  denial,   f  3754. 

ecyijunctlve  denial,  f  3753. 

new  matter  In  answer,  §S  3734,  3760. 

several  defenses  in  answer,  }  3766. 

separate  answers  of  several  defendants,  I  8770i. 

answer  of  title  to  part,  $  3741. 

cross-complaint  to  quiet  title,  §  3790d. 

7.  Defenses- 
disclaimer:  nature  aud  requisites,  §  3765. 
equitable  defen/ies,  and  how  pleaded,  §§  3777-3779. 
operation  of  Statute  of  Limitations,  $S  2215,  3752,  and  nota 
Mexican  grant:  Statute  of  Limitations,  $§  3749,  3751. 
Mexican  grant:  probate  sale,  §  3750. 

adverse  possession,  §§  3781-3790. 
purchase  of  adverse  claim,  $  3775. 
title  in  defendant,  §  3739,  and  note, 
purchase  of  interest  by  defendant,  §  3736^ 
showing  title  in  third  person,  f  3740. 
assertlcm  of  title  in  others:  effect,  (  2206. 
tfirmination  of  plaintiff's  title,  i  3742. 
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fact  of  possession,  $  3758. 

facts  of  homestead,  }  3761. 

grant  of  easement  or  servitude^  I  3760. 

application  of  estoppel,  f  3772. 

right  of  possession,  f  3736. 

set-off  of  value  of  improvements,  §}  3767,  3768. 

plea  of  abandonment,  f  3745. 

I^ea  of  forfeiture.   §  3756. 

plea  of  former  recovery,  S  3757. 

plea    of  general  Issue,  }  3758. 

plea  of  nontenure,  §  3764. 

plea  of  puis  darrein  continuance,  §  3763. 

atmtement  by  transfer  of  property,  }  3748. 

abatement  by  death,  §  3747. 

abatement:  another  action  pending,  §  3746. 

recovery  in:  when  recovery  may  be  had:  instances,  |  2234* 

measure  of  relief  in  action  for,  §  2102. 

right  to  rents  and  profits,  f  2210. 

what  damages  recoverable  In  action  of,  }  2171. 

costs  in  action  of,  §  4837. 

effect  of  Judgment  in,  f  4823b. 

Judgment  of  nonsuit  proper:  when,  §  4779. 

stare  decisis:  effect  of,  §  3737. 
ELECTION : 

by  party:  where  contract  is  in  the  altematlve,  I  1438L 

by  plaintiff:  to  stand  on  demurrer,  §  4611. 

of  remedy  for  conversion,  §  2105. 

of  remedy:  action  on  contract  or  In  tort  }  1952. 

of  remedy:  waiver  of  tort,  }  854. 

of  remedy:  action  on  case:  or  for  money  had  and  received,  I  658L 

of  remedy:  for  failure  to  return  execution,  {  549. 

of  remedy:  false  imprisonment  or  malicious  prosecution,  f  1653^ 

of  remedy:  action  on  arbitration  bond  or  on  award,  §  661. 

upon  which  count  plaintiff  will  proceed,  §  319a. 

to  sue  upon  each  separate  cause  of  action,  §  316. 

between  matter  in  answer  and  matter  In  demurrer,  §  4611. 

between  counterclaim  and  separate  action,  §  3369,  and  notew 

contested:  Jurisdiction  over,  f  14. 

by  corporate  bodies:  action  to  determine  validity  of,  |  48a. 

refusal  of  plaintiff's  vote:  averments,  §f  1878,  1879. 

mandamus  to  compel  holding  of,  $  5419,  note. 

of  Justices  of  California  Supreme  Court,  §  35. 
ELECTION  CONTEST: 

sufficiency  of  complaint  or  petition,  §  2905,  notesi 

Jurisdiction  on  appeal  in  cases  of,  §  5149. 

not  to  be  tried  de  novo  on  appeal,  {  5044,  notew 
ELISOR: 

Appointment  of,  %  4659,  note. 


IHBBX.  941 

8MANCIPATI0N.    See  ParMLt  and  Child. 

of  minor  child:  by  father,  I  911,  note. 
BMINBNT  DOMAIN.    See  Condemnation  Proceedlnflra. 

power  of:  generally,  §  5462c. 

power  of:  how  exercised,  §  5452c. 

nature  of  condemnation  proceedings,  f  6452d. 

petition  for  condemnation,  §  5452e. 

description  of  property  sought  to  be  condemned,  I  5462e. 

matters  of  practice  on  condemnation,  §  5452h. 

Joinder  of  proceedings  to  condemn  property,  §  54521. 

destruction  of  building  to  stop  conflagration,  }  2004. 
BMPLOYMBMT.    Bee  Serrices;  Master  and  Servant 

contract  for:  instances,  f  900. 

breach  of  contract  of:  sufficiency  of  complaint,  }  1319. 

breach  of  contract  of:  sufficiency  of  complaint,  §  1321. 

Insufficient  complaint  for  breach  of  contract  of,  $  1336,  note. 

rescission  of  contract  of:  by  employer,  §  1322. 

action  for  wrongful  discharge  from,  $§  903,  note.  131S. 

measure  of  damages  for  wrongful  discharge,  f  1320. 

excuses  for  nonperformanoe,  §|  3561-3561b. 
BNGROSSMENT.    See  Statements. 

of  statement  on  new  trial,  |  4927. 

of  statement  on  appeal,  }  5039. 
HNTRY.    See  Default;  Judgments;  Verdict. 

right  of,  for  mining  purposes,  §  3096. 

what  Insufficient  to  sustain  ejectment,  §  2188. 

of  Judgment:  practice  on,  |§  4758,  4758a. 

of  Judgment  on  award  of  arbitrators,  f  652. 

of  default:  by  clerk.  $  47&I. 

of  verdict,  f  4697. 
BQUITT.    See  Jurisdiction;  Remedies. 

will  not  Interfere  where  adequate  remedy  exists  at  law,  I  88e. 

afTords  no  relief  against  Judgment  at  law:  when,  I  4849. 

Joinder  of  parties  In,  $§  124-127. 

reference  of  cases  in,  §  4715. 

allowance  of  costs  In,  §  4838. 

suit  in:  for  taxes,  §  49. 
EQUITIES: 

between  parties  to  bills  of  exchange,  }  1015. 

of  parties:  on  assignment  of  claims,  §  349. 

checlcs  taken  after  dishonor  are  subject  to^  I  107L 
EQUITABLE  ASSETS: 

how  reached  in  creditor*s  sult>  {  2610. 
BQUITABLE  DEFENSES: 

nature  of:  and  how  pleaded,  |§  3365,  3883d. 

In  action  of  ejectment  §1  3777-5779. 

may  be  first  tried.  §  6417. 
BQUITABLE  JURISDICTION.    See  JurisdlctloiL 

general  principles  applicable  to,  {  38e. 
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BQUITABLE   RBLIBF.    See  Relief. 

how  obtained:  pleadings,  |  181. 

in  action  for  trespass,  §  2060. 
BQUITY  OF  RBDBMPTION.    See  Mortgages;  Redemption. 

sale  of,  »  S214. 
BRASURB.    See  Alterations. 

in  settled  account:  effect  of,  |  021. 
BRRORS.    See  Appeals;  Nonprejudicial  Brror;  Writ  of  Brror. 

assignment  of:  sufficiency,  §  5104a. 

specification  of:  in  statement  for  new  trial,  f  4896,  and  note.- 

must  be  afflrmatively  shown,  §  5029. 

in  record:  amendment  of,  §  5076. 

what  is  not  reversible  error:  generally,  §§  5115,  5116a. 

harmless:  no  reversal  for,  §  5115. 

review  of:  how  obtained,  §  4739. 

at  trial:  how  reviewed,  }  5029. 

Judicial:  remedy  by  appeal,  §  4966. 

In  Judgment  by  default:  review  of:  cured  by  verdict,  H  4698^. 
4791. 
BSGAFB.    See  Sheriff, 

what  constitutes,  §  574. 

negligently  permitting:  liability  of  officer,  §  579. 

liability  of  sheriff  as  bail,  f  57a 

after  arrest  for  contempt:  action  against  sheriff,  f  570. 

action  for,  against  sheriff:  pleadings  in,  1$  570-581. 

voluntary:  pleading  and  evidence  in  case  of,  §  580. 

what  excuses,  §  575. 
BSTATB  OF  DEGEDBNT.    See  Executors  and  Administrators. 

presentation  of  claims  against,  §  428,  and  note. 

presentment  of  claims  secured  by  mortgage,  f  431. 

statutory  provisions  relative  to  presentment  of  claims  against^ 
»  429. 

denial  of  presentation  of  claim,  |  3883h. 
ESTATE  FOR  YEARS.    See  Landlord  and  Tenant 

forfeiture  of,  §  932. 
ESTOPPEL: 

how  and  when,  must  be  pleaded,  §  3774c. 

application  of:  in  ejectment,  §  3772. 

as  between  landlord  and  tenant,  $  3773. 

by  retaining  points  of  void  Judgment,  §  4828a. 

when  former  Judgment  operates  as,  §  3276. 

operation  of:  right  of  action  on  covenant,  §  1276. 

to  deny  possession:  In  action  for  use  and  occupatioo*  I  1468i. 

of  bailee  to  dispute  ballor^s  title,  §  3660. 

in  pais:  binds  corporations,  §  3345. 

in  pais:  how  pleaded:  generally,  §  3345,  note. 
EVICTION.    See  Landlord  and  Tenant. 

what  amounts  to,  §  1259. 

averment  of:  in  action  on  covenant,   §  1259. 
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neceosary  to  breach  of  covenant  for  quiet  enjoyment,  I  1314. 

by  wrongdoer:  landlord  not  bound  to  Indemnify  tenant,  f  1382. 

defense  of:  In  forcible  entry  and  detainer,  I  3888. 
SVIDENGB.    See  Burden  of  Proof;  Depositions;  Inspection;  Pre- 
sumptions. 

admissibility  of:  a  question  of  law,  f  4816. 

weight  of:  a  question  of  fact,  }  4616. 

Judicial  notice,  i  4667. 

practice  and  proceedings  relating  to,  f  §  4679-4685. 

secondary:  In  what  cases  admissible,  §}  5323-S827. 

exemplified  copy  of  patent,  }  5317,  note. 

copies  of  records  as,  f  6317. 

foreign  state  records  and  laws,  }  5318. 

admissibility  In:  of  foreign  record,  §  5319. 

erroneous:  admission  of.  Is  harmless:  when,  f  6116a. 

taking  and  entering  objections  to,  }  5105. 

privileged  communications:  generally,  §§  4668-4678. 

Is  cumulative:  when,  §  4887. 

exceptions  to:  generally,  §1  4740-4746a. 

of  conversion:  demand  and  refusal  on,  }  2104. 

of  Joint  assumpsit:  In  suit  against  partner,  §  509. 

In  mitigation  of  assault  and  battery,  S  3607. 

of  adultery:  in  action  for  divorce,  §  2669. 

of  promise  to  marry,  }  1367. 

order  of  proof  on  trial,  f  4685a. 

documentary:  attestation  of,  }  4682. 

review  of:  on  appeal,  f  5Q86a. 
EXAMINATION: 

of  garnishee:  affidavit  for,   }  4168. 

of  Judgment  debtor:  affidavit  and  order  for,  1 528MB240. 

of  witness:  affidavit  for,  f  §  5336,  5337. 
BXGBPTION.    See  Statute  of  Limitations. 

In  statute:  how  regarded  In  pleading,  §  827. 

In  Insurance  policy:  construction,  }  743. 
EXCEPTIONS.    See  Bill  of  Exceptions;  Errors. 

In  general:  defined,  |  4738. 

how  taken,  §  4738. 

when  must  be  tak^n,  §  5104. 

upon  what  theory  Interposed,  §  4738. 

object  of  bill  of,  §  4738. 

what  must  be  embodied  In  bill  of,  §  4738. 

requisites  of:  generally,  }  4738. 

what  matters  deemed  to  have  been  excepted  to,  }  4738. 

must  be  taken  and  preserved  as  statute  prescribes,  §  4738,  and 
note. 

to  errors  In  law,  §  4739. 

sufficiency  of  assignment  of  errors,  f  4738,  and  note. 

petition  to  prove,  f  5050d. 
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how  made  ayallable,  §  5047. 

to  evidence:  relative  to  matters  of:  generally,  I  4746a* 

to  admissibility  of  evidence,  f  4740-4741. 

to  evidence:  special  exception  necessary,  f  4745. 

to  evidence:  insufflciency  of,  §  4743. 

to  evidence:  irrelevant  testimony,  }  4742. 

to  evidence:  documentary,  §  4741. 

to  evidence:  form  of,  f  5051. 

to  instructions:  general  rule  relating  to,  f  4752,  note. 

to  instructions:  must  be  specific,  §  4752. 

to  instructions:  when  to  be  taken,  |  4751. 

to  instructioos:  incorporation  in  bill  of  exceptions,  §  6003. 

to  instructions:  form  of,  }  -4752,  note. 

to  findings:  statement  of,  }  5052. 

to  findings:  object  of,  }  4750. 

to  findings  of  referees,  §  4729. 

to  findings:  want  of  findings,  f  4749. 

to  findings:  where  findings  are  defective^  {  4747. 

to  findings:  form,  and  time  for  filing,  f  4748. 

to  transcript  on  appeal,  §  5078. 

to  deposition  of  witness,  §  5355. 
EXCLUSION: 

of  member:  from  voluntary  association,  f  2628. 
EXECUTION.    See  Exemptions;  Judicial  Sale. 

of  written  instrument:  bow  pleaded,  §§  971,  1469. 

71  nV  of:  when  may  issue,  §  5179,  and  note. 

writ  of:  who  may  issue,  §  5180,  and  note. 

writ  of:  averment  of  issue  of:  sufficiency,  f §  689,  2600^ 

writ  of:  how  executed:  generally,  §  5181. 

writ  of:  quashing  or  setting  aside,  §  5229a. 

writ  of:  is  functus  officio:  when,  |  5229b. 

writ  of:  power  of  court  to  order,  %  5170. 

writ  of:  irregular  Issuance  of,  f  5172. 

writ  of:  can  not  Issue  against  county,  |  5167. 

levy  of:  on  personal  property:  how  made,  §  5174. 

levy  on  broker's  seat  in  stock  exchange,  9  5197,  note. 

levy  on:  choses  in  action,  §  5192. 

levy  on:  coin,  §  5193. 

levy  on:  contingent  interests,  %  5195. 

levy  on:  property  In  custody  of  law,  §  5191. 

levy  on:  funds  of  private  corporation.  §  5197,  note. 

levy  of:  franchise  of  corporation.  §  515)7. 

levy  of:  firm  property,  8  5ir,0. 

levy  on:  Interest  in  land.  §  5197,  note. 

levy  on:  judgment,  §  5197,  note. 

levy  of:  Joint  property,  §  5187. 

levy  on:  money  In  bank,  §  5189. 

levy  on:  mining  Interest,   §  5198. 
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levy  on:  interest  of  pledgor,  I  5190. 
leyy  of:  property  In  third  person,  }  5188. 

levy  on:  promissory  note,  §  5199. 

lery  on:  patent  right  to  invention,  §  5197,  nota 

effect  of  leyy,  }  5173. 

iXimpHon:  what  property  exempted  from,  $§  5182-5191. 

county's  revenues  not  subject  to,  |  5194. 

exemption  from  a  personal  right,  §  5182. 

return  of  sheriff:  title  not  dependent  on:  I  5175. 

request  to  return:  need  not  be  alleged,  I  550. 

neglect  to  return:  averments  of  complaint,  f  548. 

liability  of  sheriff  for  neglect  to  return,  %%  545-552. 

return:  conclusiveness  of,  §  5177. 

return:  amendment  of,  f  5176. 

sale  on:  order  of  must  issue,  f  5202. 

sale:  notice  of,  I  5201. 

sale:  how  ccMiducted,  §  5200. 

sale:  in  parcels,  }  5206,  and  note. 

sale:  title  acquired  by,  §  5209. 

sale:  character  of  title,  and  on  what  depends,  ||  5210,  621L 

sale:  real  property:  certificate  of  sale,  §  5203. 

sale:  sheriff's  deed,  and  validity  of,  §  5208,  and  note. 

sale:  resale  of  the  property,  |  5204. 

sale:  setting  aside,  §  5207. 

redemption:  right  to  redeem,  }  5217,  note. 

redemption:  who  may  redeem,  {  5217. 

redemption:  how  effected,  f  5212. 

redemption:  proceedings  on,  §  5213. 

redemption:  sale  of  equity  of,  §  5214. 

redemption:  from  sale  under:  payments,  f  5212. 

redemption:  subsequent  redemption,  §  5216. 

miscellaneous:  liability  of  sheriff  in  executing  writ,  |  5188. 

sheriff  not  protected  by  verdict  of  Jury,  S  5220,  and  note. 

Indemnity  to  sheriff:  proceedings,  $  5219. 

Indorsement  on:  need  not  be  set  out  in  pleading,  §  5781. 

measure  and  averment  of  damages  for  failure  to  collect,  |  540. 

for  deficiency  on  sale,  §  5171. 

stay  of:  by  appeal,  §  5178,  note. 

stay  of:  power  of  court  to  order,  §  5178. 

effect  of  reversal  of  Judgment  on  appeal,  §  5205,  and  note. 

enforcement  of  decree  in  equity,  §  5229c. 

writ  of  assistance:  generally,  {f  5224-5229. 

Justification  of  ofiicer  under,  §  3713. 
BXBGUTION  GRBDITOR: 

substitution  of,  as  defendant  in  replevin,  §  4491,  note. 
BXBCUTORS  AND  ADMINISTRATORS.    See  Claims;  Bstate  of 
Decedents. 

allowance  and  rejection  of  claims  by,  $  430. 

allowance  by:  of  claims  against  estate,  §  428u 
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allegation  of  presentment  and  objection  of  claims,  |  432. 

actions  by  and  against,  S  141. 

actions  by:  for  conversicm,  SS  2143-2146w 

action  by  executor  for  trespass,  S  2077. 

may  sue  In  own  name:  when,  S  425. 

foreign:  actions  by,  S  423. 

allegations  expressing  representative  capacity,  S  422. 

essential  averments  of  representatiye  capacity,  S  421. 

Uability  of,  to  action,  S  162. 

liability  of:  for  use  and  occupation  of  premises  belonging  to 
estate,  S  436. 

action  on  official  bond  of,  f  1663a. 

ccMnplaint  in  action  on  administrator's  bond,  §  433. 

as  parties  defendant  in  actions,  S  162. 

as  parties  defendant  in  foreclosure^  §  2296. 

action  against  on  new  promise,  S  427. 

when  actions  for  torts  will  not  lie  against,  S  434. 

action  for  use  and  occupation  against  executor,  S  436. 

forms  of  complaints  in  actions  against,  f  433. 

assignment  of  Judgment  by  administrator,  §  357. 

powers  of  administrator  with  will  annexed,  §  435. 
EXEMPTION.    See  Execution. 

from  execution:  nature  of  right  of,  S  5182. 

from  execution:  a  personal  right,  f  5182. 

from  giving  bonds  on  appeal,  S  5025. 

from  execution:  what  exempted:  household  furniture,  §  5183. 

teams,  §  5185. 

from  execution:  homestead  on  public  land,  §  5197,  note. 

life  insurance  policy,  S  5184. 
EXEMPLARY  DAMAGES.    See  Damages;  Malicious  ProsecutloD; 

Negligence. 
EXEMPLIFICATION : 

of  Judgment:  sufficiency  of  certificate,  f  802. 
EXHIBITS: 

sufficient  verification  of,  §  203. 

how  made  part  of  statement  on  appeal,  S  6027,  and  not& 
EXONERATION: 

of  bail:  by  death,  §  4078. 
EXPENSES.     See   Fees. 

for  collection  of  taxes:  how  paid,  S  2972. 
EXPRESS  PROMISES: 

sufficient  consideration  to  support,  §§  666-669. 

action  on  new  promise:  allegations,  f  683. 

answer  denying  promise:  form,  §  3400. 
EXTENSION: 

of  lien  of  Judgment,  §  4766. 

of  time  to  settle  bill  of  exceptions,  S  5060b. 

of  time  to  file  transcript  on  appeal,  §  5056,  and  note. 

of  time  for  appearance  of  defendant,  §  3899. 
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BXTRBMB  CRUELTY.    See  Divorce. 

what  constitutes:  as  ground  for  divorce,  §  2602^ 
EXTRINSIC  MATTER: 

in  libel  and  slander,  §  1688. 

P. 

FACTOR.    See  Agent;  Principal  and  Agent 

when  not  chargeable  with  misfeasance,  §  3674.    • 

liability  of:  as  guarantor,  fi  716. 

demand  before  suit  against,  f  857. 

may  sue  for  conversion,  §  2114. 
FACTS.    See  Complaints;  Findings. 

pleadings  should  contain  statements  of:  only,  S  184. 

constituting  cause  of  action:  character  of,  §S  102,  812. 

such  as  are  ultimate  only  to  be  pleaded,  S  100. 

material:  are  such  only  as  are  essential,  S  100. 

probative:  not  to  be  pleaded,  f  100. 

independent  of  cause  of  action  not  to  be  alleged,  f  187. 

anticipating  defense  not  to  be  alleged,  S  186. 

how  to  be  stated  in  pleading,  fi  194. 

must  be  alleged  by  direct  averment,  S  196. 

should  be  stated  logically,  §  195. 

must  be  alleged  with  certainty,  §  198. 

must  be  alleged  in  ordinary  and  concise  language,  §  197. 

statement  of:  according  to  their  legal  effect,  f  195. 

of  which  courts  take  Judicial  notice,  §  4667,  and  note. 

presumed:  examples  and  illustrations  of,  ft  188,  and  note. 

statement  of:  in  demurrer  not  admissible,  f  3069. 

sufficiency  of:  on  demurrer,  §  3165d. 

if  well  pleaded:  are  admitted  by  demuirrer,  f  3069. 

constituting  negligence:  whether  to  be  pleaded,  §  827. 

extrinsic:  allegations  of  in  libel,  S  1688. 

allegation  of:  charging  married  woman  as  sole  trader,  §|  47^ 
476. 

review  of:  on  appeal,  ffi  5098,  5094. 

how  found  on  trial  by  court,  f  4640. 
FAILURE  OF  CONSIDERATION.     See  Consideration. 

as  plea  in  actions  on  undertakings:  form  of,  S  8589. 

defective  answer,  S  3594. 

must  be  specially  set  up,  §f  3335,  8600. 

must  be  specially  set  up  in  positive  and  direct  tennff,  |  30d0l 

nan  est  factum,  when  to  be  pleaded,  S  3604. 

in  action  on  money  counts,  f  3451. 
FALSE  IMPRISONMENT.    See  Malicious  Prosecution. 

defined,  §  1654. 

where  and  when  action  lies,  ft  1661. 

venue  of  action  for,  S  1664a. 

may  be  Joined  with  action  for  malicious  prosecution,  f  1661D. 

election  between:  and  malicious  prosecution,  §  1G53. 
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FALSE  IMPRISONMENT  —  ConUnued. 
waiver  of  right  of  action  for,  f  3627. 
malice  not  an  essential  ingredient  In  action  tot,  |  lAML 
must  be  want  of  probable  cause,  S  1656. 
Joint  liability  for:  magistrate  and  prosecator,  S  1662. 
corporation  may  be  sued  for,  S  16&2. 
relation  of  principal  and  agent;  §  1657. 
arrest  without  proof,  S  1660. 
on  Toid  process,  f  165&. 
want  of  Jurisdiction,  §  1660. 
will  avoid  what,  f  1655. 
sufBcient  averments  of  complaint,  f  165& 
sufficiency  of  complaint  in  action  for,  f  1664b. 
allegation  of  special  damage,  S  1664. 
circumstances  of  arrest  need  not  be  set  out,  f  1661. 
sufficiency  of  evidence  in  action  for,  S  1658^  note. 
Justification  under  legal  process,  S  3626. 
action  for:  allegations,  f  2749,  note. 

FALSE  REPRESENTATIONS.     See  Fraud, 
when  action  lies:  generally,  f  2782. 
as  to  credit:  action  for,  f  2780,  and  note, 
essential  allegations  in  action  for,  §  2749,  and  note. 
In  purchase  or  sale  of  property:  allegations  of  complaint;  (  2S788L 
no  recovery  for:  without  proof  of  damage,  f  2741. 

FALSE  RETURN.    See  Sheriff, 
action  for:  against  sheriff,  fi  559. 
action  for:  averments  of  complaint,  §S  561-667. 
allegation  of  falsity  in  complaint,  S  566. 
plaintiff  in  action  for:  must  prove  a  valid  Judgment;  (.  667. 
measure  of  damages,  §  565. 

FALSITY: 

Is  test  of  sham  answer,  f  4472. 
form  of  denial  of,  ft  3205. 

FATHER.     See  Parent  and  Child. 

action  by,  for  seduction  of  daughter,  §§  1887-18e8w 

or  mother,  as  party  plaintiff,  SS  156.  157.  910,  1848^  1887-1898. 
FEDERAL  COURTS.    See  Removal  of  Causes. 

Jurisdiction  of:  concurrent 'with  state  courts,  f  30. 

power  to  issue  writs  of  habeas  corpus,  S  5406. 

practice  in:  on  habeas  corpus  proceedings,  f  5390. 

motion  for  new  trial  ln,.§  4937d. 

appeals:  procedure  on,  §fi  4938-4943. 

authority  of  United  States  district  Judge,  §  4943. 

power  to  grant  new  trials,  S  4848. 

Judgments  of:  open  to  collateral  attack:  when,  |  4828a 

Judgments:  how  pleaded  in,  I  790. 
FEDERAL  QUESTIONS.     See  Removal  of  Causea 

Involved  In  suit:  ground  for  removal,  S  96d. 
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FBB8: 

of  Jury,  payment  of,  §  4680c. 

of  attorney^  S  4831. 

of  attcwney:  stipulation  for  in  demand  note,  §  1211b. 

of  counsel,  on  dissc^utioo  of  injunction,  f  4375. 

of  counsel,  allowance  of:  upon  Indemnity  bond,  S  1339,  note. 

of  attorney,  action  for  recovery  of,  S  915. 

none  allowed  in  habeas  carpus  proceedings,  §  5387. 

on  tiling  transcript  on  appeal,  S  5078c. 

FEME  OOVERT.     Bee  Married  Woman. 

disability  of  infant  attacliee  to,  §  484. 
FEME  SOLE.    See  Husband  and  Wife. 
FENCES: 

against  trespassing  cattle,  §  208d. 

on  lines  of  railway:  maintenance  of,  f  2007,  and  notew 

defectivec  defense  in  trespass,  §  3692. 
FERRIES: 

protection  of  ferry  rlglits,  f  4322. 

action  for  damages  by  owners  of,  §  816. 

FERRYMAN: 

duty  and  liability  of.  f  1980. 

FICTIONS  OF  LAW: 

unknown  in  Code  pleading,  f  439. 

FICTITIOUS  ISSUES:  w.. 

are  abolislied  by  Code  Procedure,  fi  182. 

FICTITIOUS  NAMES: 

form  of  affidavit  to  obtain  leave  to  correct,  f  4480. 
form  of  notice  of  motion  for  leave  to  correct,  §  4479. 
form  of  order  granting  leave  to  correct,  f  4484. 

FIDUCIARY  CHARACTER: 

averment  of:  in  complaint,  f  3997.  ^ 

FILING: 

of  notice  of  appeal,  §  4908. 

of  undertaking  on  appeal,  Sf  5014,  6015. 

of  statement  on  appeal*  §  5033. 

transcript  on  appeal:  time  of,  f  5056,  and  note. 

of  transcript  on  removal  of  cause  to  federal  court,  §  96l 

of  bill  of  exceptions,  ft  5050. 

of  undertaking  on  appeal  from  Justice's  Court,  f  5162a. 

of  statement  on  motion  for  new  trial*  §  4899,  and  note. 

of  pleadings:  under  Colorado  Code,  §  177,  note. 

FINAL  JUDGMENT.    See  Judgments, 
what  constitutes,  §  4755. 

FINDER: 

of  goods,  may  sue  for  their  coayersion,  S  2114. 

FINDINGS.    See  Trial  by  Court 

of  facts,  sufficiency  of  statement  of,  f  4656,  and  note. , 

need  not  be  embodied  in  statement  or  bill  of  exceptions,  I  488d. 
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FINDINGS  —  Gontlnued. 

not  required  in  ca«e  of  nonsuit,  §  4782a. 

not  required  la  case  submitted  without  action,  S  6328^  notet 

how  construed,  S§  4658^  note,  5111. 

of  Jury,  on  special  issues,  §  4705^  and  note. 

by  referees,  §  4726. 

by  court:  practice  on,  §  4^S,  and  note. 

by  court:  sufficiency  of:  generally,  Sfi  4040,  4647,  4647a. 

by  court:  separate  statement  of  law  and  facts  in,  S  4665b 

by  court:  test  of  sufficiency  of,  §  4657. 

by  court:  how  waived,  §  4658. 

by  court:  conclusiveness  of,  §  4642. 

when  must  be  objected  to,  §  5106. 

error  in:  as  ground  for  new  trial,  §  4007. 

omission  of:  remedy,  §  5096. 

exceptions  to:  generally,  §§  4747-4750. 

statement  of  exceptions  to,  f  5052. 

review  of:  on  appeal:  generally,  §fi  5005,  5006a. 

presumption  in  support  of,  S  4654. 

revival  of:  on  appeal,  ft  5127,  and  note. 

not  disturbed  where  evidence  is  conflicting,  §  5086a. 

conclusiveness  of:  generally,  50G6a,  and  note. 

in  actions  for  divorce:  form,  §  4635. 

to  quiet  title:  form,  f  4636. 
FINE: 

jurisdiction  to  recover  in  Justice's  Ck>urt.  §  60a. 
FIRM  NAME: 

partners  sued  by,  §  510. 
FIRM  PROPERTY: 

what  may  be  levied  on,  §  5106. 
FIXTURES: 

when  become  personal  property,  §  2150. 

action  by  mortgagee  for  removal  of:  complaint,  S  3166L 
FLUME: 

when  taxable,  §  3003. 
FORCIBLE  ENTRY  AND  DETAINER: 

nature  of  action  for:  generally  considered,  §  2!)22. 

when  the  action  lies:  generally,  S  2045. 

when  the  action  does  not  lie,  §  2046. 

construction  of  statute,  §  2020. 

proceedings  under  Oalifomia  statute:  what  plaintiff  must  abow* 
f  2040,  and  note. 

what  courts  have  Jurisdiction  in  actions  of,  {  44. 

action  of:  Jurisdiction  In  Justice's  CJourt,  §  50. 

gist  of  the  action,  §  2034. 

parties  plaintiff  in  action  of,  §  2036. 

who  liable  in  action  of,  §  2033. 

parties  defendant  in  action  of,  §  2037. 

principal  and  agent,  §  2030. 
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FOROIBLB  BNTRY  AND  DETAINER  -  Ck>nttniied. 

form  of  complaint  for,  f  S  2821,  2947. 

complaint:  for  forcible  entry  under  section  1100,  Oal.  Oode  CiT* 
Pro.,  form,  §S  2948,  2949. 

separate  statement  of  causes  of  action,  S  2943. 

description  of  the  land,  $  2925. 

averment  of  possession,  f  2926. 

allegations  of  complaint  construed,  §  2924. 

complaint  must  show  actual  possession,  fi  2928w 

right  of  possession,  S  3892. 

demand  for  surrender  of  possession,  f  3886. 

right  to  protect  possession,  S  2938. 

fact  of  possession  to  be  determined  In,  §  2938. 

showing  required  of  plaintiff  or  defendant,  §  2944. 

Issue  of  injunction,  §  2813. 

entry  In  good  faith,  f  2931. 

what  constitutes  forcible  entry,  §  2932. 

circumstances  of  terror,  §  2928. 

defenses:  general  denial,  §  3889. 

defenses:  leave  and  license,  §  3891. 

title  of  plaintiff  terminates,  S  3893. 

defenses:  partnership  between  lessor  and  lessee,  I  8808. 

easement:  answer  justifying  entry,  S  3886. 

defenses:  entry  under  law,  f  3887. 

defenses:  eviction  under  adverse  title,  S  3888. 

answer  containing  no  defense,  S  3894. 

Insufficient  defense,  §  3890. 

writ  of  restitution,  §  2942. 

award  of  rents  and  profits,  §  2941. 

damages  recoverable  in  action  of,  §  2930. 

arrest  of  defendant,  §  2927. 
FORECLOSURE  OF  CHATTEL  MORTGAGE.    See  Chattel  Mort- 
gages. 
FORECLOSURE  OF  MECHANICS'  LIENS.    See  Mechanics'  Liens. 
FORECLOSURE  OF  MORTGAGE  OF  LANDS.    See  Liens;  Ven- 
dor's Lien. 

defeasance:  and  nature  of,  f  2291,  and  note. 

conditions  in  mortgage,  §  2287. 

stipulation  for  attorney's  fees,  S  2285. 

remedy:  generally:  nature  of  action  for,  |  2280. 

object  of  action  for:  material  rights,  §  2303. 

extent  of  remedy  by,  §  2314. 

when  the  action  lies,  §§  2281,  2330. 

waiver  of  right  to  foreclose,  §  2329. 

of  mortgage  on  land:  place  of  trial,  f  52. 

jurisdiction:  situs  of  the  mortgaged  property,  S  2296a. 

against  part  of  lands  only,  f  2295. 

of  mortgage  on  separate  estate  of  deceased  partner,  §  2297. 

two  mortgages  on  the  same  property,  f  2328. 

separate  debts  secured  by  one  mortgage,  §  2316. 
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FOBBOLOBUBJD  OF  MORTGAGE  OF  LANDS  —  Oonti&lied. 
aeveral  notes  secured  by  one  mortgage,  i  2336. 
d^bt  falling  due  by  installments,  S  2290. 
apportioning  mortgage  debt,  f  2283. 
subsequent  incumbrances  and  liens,  f  2322. 
claims  against  estate,  I  2288^ 
conflicting  claims,  §  2289. 
bond  tw  Utle,  f  2286. 
lien  of  bondholder,  §  2302. 

appointment  of  receiyer  during  litigation,  S  2310l 
injunction  pending  suit  for,  I  2300. 
mode  of  taking  account,  f  2282. 
of  mortgage:  action  for  deficiency,  §§  726,  726» 
parties  to  suit  for:  generally,  S§  2306,  2335. 
parties  supplemental,  fi  307. 
substituted  parties  in,  fi  2323. 
of  mortgages:  Joinder  of  parties  in,  §  143. 
action  by  assignees,  §  2338. 
by  creditors  of  estate  of  decedent,  §  2331. 
of  mortgages:  proper  parties  defendant,  f  163. 
infant  defendants:  allegatlonB,  f  2299. 
of  mortgages:  heirs  of  deceased  mortgagors  as  parties  d^end- 

ant,  S  163. 
executors  as  parties  defendant,  §  2296. 
of  mortgage:  complaint,  §  319. 
Joinder  of  causes  of  action*  §  2334. 
essential  averments  of  complaint,  §§  2332,  2388. 
stipulation  in  mortgage:  averments,  S  2321. 
record  and  aclcnowledgment:  allegation  of,  I  2311« 
averment  of  debt  due,  §  2296,  and  note. 
Allegation  of  other  proceedings  had,  §  2294. 
description  of  the  land,  §  2293. 
demand  and  notice,  §  2292. 

allegation  of  assumption  of  debt  by  grantee,  §  2888b. 
allegation  of  plaintifrs  suretyship,  S  2333a. 
averment  of  interest  in  premises,  S  2301. 
averment  of  assignment,  $  2339,  and  note, 
allegation  that  defendants  claim  some  interest,  S  2827. 
averment  rejected  as  surplusage,  §  2324. 
forms  of  complaints  in  actions  for,  ff  2278-2889. 
defenses:  discharge  in  insolvency,  S  3804. 
pre-emption  claim,  §  3807. 
duress  of  wife,  S  3797. 
defenses:  failure  of  title,  §  3799. 
former  Judgment,  |  3800. 
fraudulent  mortgage,  I  3801,  and  note, 
plea  of  homestead,  S§  3802,  3808. 
denial  of  condition  in  mortgage,  §  3794. 
condition  against  public  policy,  fi  3798. 
denial  of  delivery  of  bond  and  mortgage,  §  879B. 
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FOBBOLOSURB  OF  MORTOAGB  OF  LANDS  —  Oootiniied. 

title  acquired  after  mortgage,  §  3814. 

tender  of  amount  due  on  debt  secured,  §  3818,  and  note. 

tax  titles  §  3812. 

Statute  of  Limitations  and  who  may  plead,  §  8841. 

sale  of  part  of  premises,  §  3809. 

judgment  recovered  for  tlie  debt,  §  3808w 

operation  of  statute  of  limitations,  §S  2318-2320. 

tender  by  defendant  after  suit  brouglit,  %  2326. 

defense:  existing  partnersliip:  accounting,  §  3814a. 

disclaimer  of  interest  in  mortgaged  premises,  §  3798. 

assignment  of  mortgagee's  interest  in  the  land,  §  2284. 

answer  treated  as  cross-complaint,  f  3814b. 

signature  of  guardian:  no  defense,  f  3810. 

answer  virtually  admitting  loan,  §  3792. 

torms  of  answer  in  actions  for,  f  fi  3791--3821. 

Judgment  on  pleadings,  §  38838. 

relief  in  case  of  default,  §  2312. 

of  mortgage:  what  decree  in,  must  contain,  I  4819. 

of  mortgage:  relief  from  erroneous  decree  in,  §  4820. 

sale  under  statute  foreclosure,  §  2313. 

writ  of  assistance:  and  proceedings  on,  SS  5224-^^229. 

of  tax  title:  allegations,  §  2325. 

of  chattel  mortgage:  defense  of  fraud,  §  3278i  note. 

of  street  assessment:  answer,  %  3814c 
FOREIGN  CORPORATION: 

existence  of:  is  questicm  of  fact,  |  370. 

rights  and  liabiliUes  of,  §  371. 

injunction  against  operations  of,  §  4283. 

are  deemed  persons  as  regards  taxation,  §  871. 

place  for  assessment  of,  fi  3004. 

yenue  of  action  against,  §  55,  note. 

complaint  against:  necessary  allegations,  |  871. 

allegation  as  to  residence  of,  §  381. 

liability  of  stockholders  for  corporate  debts,  f  418^ 
FORBIGN  COUNTRY: 

Judgment  of  court  of:  how  pleaded,  §  749. 
FORBIGN  DBBT: 

not  subject  to  attachment,  I  4088. 
FORBIGN  DIVORCES: 

vaUdity  of,  §  2670. 
FORBIGN  GOVERNMENTS: 

may  sue  or  be  sued  in  state  courts,  §  31. 

actions  by:  in  .state  courts,  §  31. 
FORBIGN  EXECUTOR  OR  ADMINISTRATOR: 

disability  of:  to  sue  in  representative  capacity,  1 141. 

who  deemed  such  as  regards  liability  to  sue,  §  141. 

authority  of:  to  bring  suit,  §  423. 

action  by:  in  California  courts,  §  357,  note. 
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FORBION  JUDGMENTS : 

how  pleaded,  §  828. 

force  and  effect  of,  §  808. 

of  inferior  courts:  how  pleaded,  f  787. 

impeachment  of,  §  4828h. 
FORBIGN  LANGUAGE: 

form  of  complaint  for  slander  in,  I  1784. 

what  must  be  averred  in,  §  1785. 

in  written  instrument:  effect  of:  in  pleading,  1 97SL 
FOREIGN  LAW: 

how  proved,  f  6321. 

mistake  of:  is  one  of  fact,  S  2802. 
FORBIGN  RECORD: 

how  proved,  §  5819. 

contradiction  of:  in  action  on  Judgment,  |  8411,  notet 
FOREIGN  RESIDENTS: 

Jurisdiction  of  actions  against,  §  81. 
FOREIGN  STATUTES: 

how  pleaded:  generally,  f  330. 

how  pleaded  as  a  defense,  §  3530,  note. 
FORFEITURE.    See  Lease;  Franchises. 

can  not  take  place  by  consent,  §  2957. 

of  corporate  franchise:  complaint,  §  878. 

of  estate  for  years,  §  932. 

of  insurance  policy:  by  double  insurance,  S  742. 

of  lease:  how  waived,  §  937. 

of  mining  claims,  §  3883,  note. 

of  title  to  real  estate,  f  818. 

under  mining  regulation  or  custom:  how  regarded,  §  SlSw 

under  statute:  procedure  for  enforcement  of,  f  817. 

venue  of  ^eiiou  for  recovery  of,  §§52^  829. 

plea  of:  in  ejectment,  f  3756. 

action  to  enforce:  when  barred  by  limitation,  S  415. 

action  to  recover  in  Justice's  Court,  §  50a. 
FORMER  JUDGMENT: 

effect  of:  generally,  f  3269. 

when  bars  subsequent  action,  §§  3274,  4828f. 

when  not  a  bar,  §  3275. 

when  operates  as  an  estoppel,  §  3276. 

when  may  be  pleaded,  §  3270. 

contradiction  of  record  in  action  on,  §  8440,  note. 

offer  of  testimony  in  former  suit,  fi  3273. 

former  adjudication:  allegations,  f  3270. 

essential  allegation,  ft  3270. 

allegations  as  to  parties,  §  3271. 
FORMER  RECOVERY: 

plea  of:  in  replevin,  S  3711. 

plea  of:  in  ejectment,  §  3757. 

plea  of:  in  tax  cases,  S  316. 
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FORMER  RBCOYBRY  —  Continued. 

as  i^ea  in  bar  of  action  for  Injury  reBulting  in  death,  |  158. 

replication  to  plea  of,  §  4570. 
FORMS.    See  Affidavits;  Answers;  Ck>mplaints;  Denials;  Notices; 
Pleaa,  etc. 

adherence  to:  in  pleading,  |  195,  note. 
FORTHCOMING  BOND: 

action  on:  by  sherifF,  §  149a. 
FORWARDER: 

extent  of  liability  of,  §  1992. 

liability  on  contract  of,  f  1975. 
FRANCHISE: 

surrender  of:  by  trustees  of  cori)orati<Mi,  I  406. 

effect  of  surrender  of:  by  corporation,  (  2633. 

levy  on,  of  execution,  §  5197. 

injunzction  lies  to  enjoin  disturbance  of,  §  2390. 

complaint  for  interference  with:  injunction,  §  3165^  note. 
FRAUD: 
Generally:  relief  against— 

actual:  consists  in  what,  §  2730. 

fraudulent  intent  is  consummated,  when,  S  2750. 

inyoluntary  trust  resulting  from,  fi  2759. 

vitiates  all  contracts,  §  2801.  ' 

concurrent  judisdiction  of:  in  law  and  equity,  §  2760. 

jurisdiction  of  courts  of  equity  in,  S  2760. 

remedy  of  party  defrauded,  §  2726,  note. 

granting  relief  upon  ground  of.  f  2766. 

cancellation  of  deed  on  ground  of,  §  2744. 

annulment  of  indentures  of  apprenticeship  on  ground  of,  §  2757. 

in  obtaining  note:  equitable  relief,  f  2753. 

marriage  annulled  on  ground  of,  fi  2715. 

if  charged  as  ground  of  relief:  fraud  must  be  proved,  |  2730. 

purchase  tainted  with:  no  relief  by  injunction,  §  2746. 

on  the  public:  what  amounts  to,  §  2728. 

ui)on  the  court:  setting  aside  Judgment  obtained  by  allegations, 
§  2794,  and  note. 

upon  court:  Judgment  on  stipulation,  $  2797. 

upon  court:  in  matter  of  evidence:  allegations,  fi  2793,  and  note. 

constructive:  consists  in  what,  (  2739. 

constructive:  averment  of  facts  constituting,  ft  2739,  note. 

constructive:  of  one  partner,  liability  in  respect  of,  §  2742. 

constructive:  in  conveyance  by  corporation,  f  2740. 

constructive:  alleging  deceit,  §  2743. 

rescission  of  contract  on  ground  of,  S  2802,  note. 

rescission  of  land:  sale  on  ground  of,  §  1457c. 

rescission  on  ground  of:  offer  to  return  land  purchased,  ft  2736. 

In  sales:  rescission  and  offer  to  rescind,  §  2755. 

instances  of:  in  instruments  affecting  real  property:  effect  ot, 
I  2758. 
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FBAUD  —  Continued. 

In  procuring  conveyance:  averment,  §  2750,  and  note. 

in  procurement  of  patent:  or  execution  of  deed,  S  2763. 

in  purchase  of  goods:  demand  for  price,  §  2745. 

act  of  attorney  in  procuring  sale  of  lands,  S  2729. 

restraining  disposition  of  prop^ty  by  fraudulent  assignee^  S  2777. 

in  sale:  rescission  and  return  of  property  received,  f  2776^  and 

note, 
employing  person  to  bla  at  auction,  §  2733. 
whereby  contract  is  not  in  writing:  ^iforcement  of,  f  2738^ 
in  procuring  money  or  property:  right  of  action  for,  f  2773. 
action  for:  assignment  of  cause  of  action  for,  f  2731,  and  note 
limitation  of  action  for,  §  2769. 
waiver  of  warranty:  and  action  for  fraud,  §  2771. 
recovery  for  misrepresentation  by  mistake,  S  2761. 
parties  defendant  in  actions  for,  §  164. 
special  finding  on  question  of,  S  4646. 
Inadequacy  of  consideration  as  proof  of,  §  2734. 
other  acts  of  fraud  as  evidence,  f  2747. 
.  pleadings:  must  be  specially  pleaded,  f  3278. 
sufficient  allegation  of  facts  constituting,  S  2748L 
pleading:  allegatta  et  probata,  §  2808a. 
allegation  of  fraudulent  intent,  §f  2748,  2752. 
pleading:  allegation  of  fraudulent  transfer,  {  2808c. 
allegation  of:  in  action  to  quiet  title,  §  2029b. 
allegation  of:  will  not  support  evidence  of  mistake:  nor  vice 

versa,  §  851. 
allegations  in  action  to  set  aside  fraudulent  conveyance,  S  2751. 
commission  of,  through  agent:  averment,  §  2727. 
misapplication  of  money  collected:  allegations,  §  2762. 
complaint  to  cancel  pateat  or  set  aside  grant  procured  by,  S  2764. 
allegation  of  time  of  discovery  of,  f  2770. 
in  procuring  money  or  property:  essential  averments  In  action 

for,  §  2774. 
averment  of:  action  against  officers  of  corporation,  §  2784. 
in  obtaining  credit:  essential  averments,  §  2779. 
at  election:  faulty  pleading.  2808b. 
as  reply  to  plea  of  limitation,  §  4590. 
as  ground  for  supplemental  pleading,  S  4536. 
replicati(m  to  plea  of,  S  4580. 
defenses:  sufficiency  of  denial  of,  |§  3207,  3209. 
forms:  complaint  for  rescission  on  ground  of,  S  2726. 
complaint:  for  procuring  property  by,  §  2772. 
complaint:  against  fraudulent  purchaser,  f  2775. 
complaint:  procuring  credit  for  another,  f  2778. 
complaint:  against  directors  of  corporation,  §  2783. 
complaint:  fraudulently  claiming  ownership  of  chattels,  |  2787. 
complaint:  to  set  aside  fraudulent  Judgment,  §  2792. 
as  a  defense:  in  obtaining  Judgment:  plea  of,  $3442. 
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FBAUD  —  Gontlniied. 

how  pleaded  as  defense  to  action  on.  note,  ff  3SS7-8S80. 

as  defense  to  adtion  on  note:  what  answer  must  show,  §  8588, 
note. 

defense  of:  sale  of  real  property,  §  3588. 
FRAUDULENT  OONVBYANGB: 

allegations  in  action  to  set  aside,  §9  2670-2572,  2806c. 
FRAUDULENT  DEBTOR: 

affidavit  for  arrest  of,  §  4001. 
FRAUDULENT  INTENT: 

is  question  of  fact  for  Jury,  §  2782. 

averment  of,  f  2752. 

consummation  of,  |  2750. 

evidence  of:  upon  what  depends,  S  8806. 
FRAUDULENT  MISREPRESENTATIONS: 

how  set  out  in  answer,  §  3278. 
FRAUDULENT  BJBPRESENTATIONS: 

liability  for:  means  of  knowledge,  S  2732. 

by  one  partner:  liability  of  firm,  §  172. 

rescission  of  partnership  contract  on  ground  of:  allegations, 
§  2808.  note. 

as  to  value  of  stock,  sufficiency  of  complaint,  I  2780. 

no  recovery  for:  without  allegation  and  proof  of  damage,  1 2774, 
note. 

sufficiency  of  complaint  in  action  for,  f  2754. 

insufficient  averments,  f  2756. 
FRAUDULENT  SALE: 

ground  of  action  for,  §  2789. 
FREIGHT: 

does  not  bear  interest  till  after  demand,  S  635. 
FRIVOLOUS  APPEAL: 

damages  for,  in  suit  on.  UDd€ntaking,  §  1476. 
FRIVOLOUSNESS: 

in  answer,  relief  against,  §  4610. 

of  appeal,  not  ground  for  reversal,  f  6079,  note. 
FUGITIVES  FROM  JUSTICE: 

jurisdiction  of  Superior  Court  over  matters  relating  to^  |  45w 
FURNITURE: 

of  household,  exempt  from  execution,  §  5183. 
FUTURE  ADVANCES: 

validity  of  chattel  mortgage  to  secure,  i  2380. 


G. 
GAMBLING: 

money  advanced  for  purpoaea  of:  not  recoverable  back,  §  86S, 
GAMING: 

sufficiency  of  allegations  as  to,  in  complaint,  §  819. 

consideration  vitiates  note,  §  1128. 

public  gaming-house  a  nuisance,  §  2399. 
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GARNI8HBE: 

amendmeiit  of  answer  by,  S  4450. 

sufficiency  of  complaint  in  action  against*  f  31660b 
GARNISHMENT.     See  Attachment 

nature  of  the  process,  §  4165. 

what  property  and  debts  subject  to,  i§  4167,  and  note,  4174,  note. 

of  proceeds  of  mining  daim,  §  4177. 

trust  fund,  §  4179. 

equitable  demands  not  subject  to,  S§  4068,  4069. 

effect  of  notice,  §  4106. 

who  and  when  liable  to,  §  4167. 

public  corporation  not  liable  to,  f  4167,  notew 

discharge  from  liability  to  answer,  f  4173. 

proceedings  against  garnishee,  §  4176. 

when,  liable,  §  4167,  note. 

citation  to,  f  4172. 

appearance  of,  §  4170. 

answer  of,  §  4171,  and  note. 

release  of,  §  4178. 

miscellaneous  matters  of  practice,  f  4179a. 

defense  of  other  actions  pending,  §  4175,  and  note. 
GENERAL  AVERAGE: 

contribution  on:  to  owner  of  vessel,  S§  781,  782. 
GENERAL  DENIAL.      See  Answer;  Information  and  Belief. 

definition  and  form  of,  §f  3186,  3187. 

sufficiency  of,  §  3187. 

not  recognized  in  Oolorado  practice,  §  3187. 

is  allowable  when,  f  3189. 

in  actions  for  conversion,  §  3712. 

in  actions  for  malicious  arrest  §  3623. 

claim  and  delivery,  §  3722. 

assault  and  battery,  §  3605. 

damages  for  negligence,  §  3654. 

divorce,  §  3855. 

Torcible  entry  and  detainer,  §  3889. 

keeping  vicious  dog,  f  3657. 

as  to  part  of  pleading:  form,  S  3190. 

of  one  of  several  causes  of  action:  form,  §  3192. 
GENERAL  ISSUE: 

plea  of:  in  ejectment  f  3759. 

in  trespass,  f  3684. 

in  action  on  written  instrument,  S  3503. 
GENERAL  VERDICT.     See  Verdict 

what  is:  and  rendition  of,  §  4699. 
GIFT: 

causa  mortis,  amendment  of  complaint,  §  4460,  note. 
GIST: 

of  acticm  for  conversion,  §  2106. 

of  action  for  treading  down  grain.  %  2084. 

of  action  for  forcible  entry  and  detainer,  §  2934. 
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OOU>  COIN: 

ayerment  ot  contract  to  pay  in,  §  608. 

demand  of  payment  of  draft  in,  f  906w 

written  instnimentB  payable  in:  complaint  and  demand  for  Judg- 
m^t,  S  1087. 
GOLD-OOIN  JUDGMENT: 

may  follow  contract  or  obligation,  f  §  4700-^772. 

for  goods  sold.  SS  686,  4772. 

in  ejectment,  f  4771. 

in  claim  and  deUvery,  §  4709. 
GOOD  FAITH: 

entry  in:  forcible  entry  and  detainer,  §  2981. 
GOODS: 

acceptance  of:  by  common  carrier,  §  1968w 

form  of  complaint  against  common,  carrier  for  loss  of,  §  1962. 

injunction  against  purchaser  of,  §  2775. 

innkeepers  liaMe  for,   §  1921. 

insurance  on:  to  be  laden,  f  774. 

Hen  on:  by  common  carrier,  §  1909. 
GOODS  IN  TRANSIT: 

not  liable  to  attachment  in  suit  against  corporation,  S  4001. 
GOODS  SOLD  AND  DELIVERED: 

who  liable  in  action  for,  §  711. 

to  wife,  husband  not  liable  when,  §  8411. 

action  for,  against  parent  for  gdods  sold  and  delivered  to  child, 
S  685. 

allegations  of  complaint  in  action  for,  f  S  685-689. 

complaint  should  indicate  character  of  daim,  §  694. 

use  of  common  counts  in  action  for,  §  681. 

immaterial  yariance,  §  710. 

when  necessary  to  aver  delivery,  S  710. 

description  of  goods,  §  689. 

sufficient  allegation  as  to  indebtedness,  S  691. 

sufficient  allegation  that  debt  is  due,  §  696. 

averment  of  demand,  fi  697. 

object  of  averring  demand,  ft  705. 

allegaticm  of  value,  §  708. 

allegation  of  partnership  unnecessary  in  action  for,  %  691. 

averment  of  contract  to  pay  in  gold  coin,  §  698. 

not  necessary  to  aver  promise  to  pay,  f  702. 

complaint  for  balance  of  account  for,  §  693. 

sufficiency  of  answer,  fi  3409. 

answer  of  credit  not  expired,  |  3408. 

insufficient  answer:  conjunctive  denials,  §  3404. 

insufficient  answer:  conclusion  of  law,  f  3403. 

plea  of  accord  and  satisfaction,  f  3406. 

plea  of  Statute  of  Limitations,  §  3406. 
GOOD-WILL,    See  Partnership. 

vendible  character  of,  §  707. 
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OOVBRNOR: 

of  state,  mand&muB  will  Issue  to,  §  541L 
ORAOB: 

days  of:  not  allowed  in  California,  |  1072. 
GRANT: 

constmctioii  of  terms  of,  f  4615. 

of  easement  must  be  specially  pleaded  in  ejectment,  |  8700. 
GROWING  OROPS: 

sale  and  delivery  df,  i  1380,  and  note. 

contracts  for  sale  of:  not  within  the  Statute  of  Frauds,  I  1380. 

as  subject  of  taxation.  §  8006. 

enjoining  harvestinK  of,  §  4258^  note. 

treading  down,  gist  of  action  for,  S  2084. 

GROWING  TIMBER.    See  Injunction;  Waste, 
doctrine  of  waste  as  applicaJile  to,  §  2339. 
injunction  lies  to  restrain  waste  of,  S  2540. 

GUARANTIES: 

nature  of  contract  of  guaranty,  §  715. 

requisites  of  contract  of:  in  California,  S  788. 

different  kinds  of,  S  714. 

forms  of,  f  720. 

parol:  may  be  enforced,  f  71& 

indorsement  of:  on  charterparty:  validity,  §  715. 

that  obligation  is  good  or  coUectible:  import  of,  §  72L 

of  payment  of  rent,  §  784.' 

by  factor:  liability  of  factor,  §  716. 

of  promissory  notes:  and  actions  on,  §§  1198-1211. 

nature  of  contract  ot  guaranty  of  note,  I  1205. 

notice  of  guarantor  of  acceptance  of,  f  723. 

notice  to  guarantor  of  nonpayment,  f  1200. 

right  of  action  on,  §  720. 

limitation  of  liability  on,  ft  722. 

allegations  of  complaint  in  action  on.  §  723. 

when  demand  must  be  averred  and  proved,  f  714. 

when  demand  and  notice  are  unnecessary,  §  714. 

defective  complaint  in  action  on.  §  729. 

inadmissibility  of  parol  evidence  as  to,  I  780. 

insufficient  answer  in  action  on.  §  3410. 
GUARANTOR: 

who  regarded  as  such,  f  1202. 

nature  of  liability  of,  i  714. 

liability  of:  in  action  of  assumpsit,  §  07G. 

of  note:  liability  of,  f  1204. 

joinder  of:  as  party  to  action,  f  717. 

complaint  need  not  aver  that  promise  of  -^as  In  writing,  $  718, 
GUARDIAN  AD  LITEM.     See  Guardian  and  Ward. 
GUARDIAN   AND  WARD: 

appointment  of  guardian,  S  480. 

appointment  of  guardian  of  lunatic,   §§  498,  494. 
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GUABDIAN  AND  WARD  —  Continued. 

appotntmeDt  of  guardian:  how  and  when  moat  be  alleged  im 
pleading,  I  481. 

actioDB  by  general  gnardian,  §  482. 

Teriflcatlon  of  pleading  by,  §  299. 

appearance  by:  for  ward  or  Infant,  H  167,  479. 

action  by:  for  death  or  Injury  of  ward,  §  15ft. 

power  of  guardian  ad  Htem  in  partition  suits,  §  480. 

attack  on  authority  of  guardian,  §  496. 

recovery  from  estate  of  ward  for  servicer  rendered,  I  906b 

action  on  guardian's  bond,  §  1563b. 
GUARDIANSHIP: 

conflict  of  Jurisdiction  in  regard  to,  I  49d»  nota. 


H. 
HABEAS  CORPUS: 

nature  of  writ  of,  §  5381. 

what  petition  for  must  specify,  (  5385. 

who  may  issue,  ((  5397,  5406. 

Jurisdiction  to  grant,  (  538a 

power  of  Supreme  Court  Justices  to  Issue,  §  86^ 

is  granted  on  probable  cause  shown,  (  5408. 

not  granted:  when,  (  5408. 

to  whom  directed,  (  5388. 

issue  of:  to  run  out  of  county,  (  5408. 

refusal  to  grant:  penalty,  S  5401. 

when  may  be  suspended,  S  5382. 

conflict  of  Jurisdiction,  (  5398. 

issue  of  warrant  to  officer,  (  5404. 

form  and  service  of  writ,  (  5405. 

writ  can  not  be  disobeyed  for  defect  of  form,  §  6394. 

hearing  on:  procedure,  §  5396. 

hearing:  before  whom,  (  5397. 

proceedings:  admission  to  ball,  (  5392. 

proceeding  in  federal  courts,  §  5399. 

repeated  applications  for  writ,  §  5390. 

no  fees  allowed  in  proceedings  on,  S  5387. 

return  to  writ,  S  5389. 

evasiye  and  insufflcient  return,  S  5408. 

unanswerable  return,  §  5403,  note. 

Issue  of  attachment  for  not  returning,  §  5406. 

discharge  on:  Jurisdiction  in  state  court   $  31. 

when  prisoner  will  be  discharged,  S  5395,  and  nota 

rearrest  of  person  discharged,  §  5400. 

remand  of  person  detained  in  custody,  S  5402. 
HABITUAL  DRUNKARD: 

averment  of:  in  action  of  divorce,  (  2706,  and  note. 

necessary  averment  in  complaint  against  guardian  of,  §  602L 

suit  by  creflitor  to  reach  asnets  of:  Jurisdiction,  §  500. 
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HABITUAL  DRUNKENNESS: 
ftB  ground  for  dlyorce,  S  2706. 
what  coQBtltates,  (  2706. 

HARMLESS  ERRORS: 

judgment  not  reversed  for,  §  6116. 

HEARING: 

on  appeal  from  Superior  to  Supreme  Ooiirt»  §  5075. 

of  parties  before  arbitrators,  (  62G2. 

in  condemnation  proceedings,  (  6462g. 

on  return  of  writ  of  habeas  corpus,  S  6306. 

on  application  for  mandamus,  §  5430. 

on  applicatioD  for  writ  of  proliibition,  (  5460. 

on  motion  for  new  trial,  H  4030,  4084,  and  note. 

on  motion  to  set  aside  Judgment,  S  4796,  note. 

HEIRS: 

of  deceased  mortgagor:  as  parties  to  foreclosure  suit,  (  163» 

action  by:  to  quiet  title,  (  141,  note. 

form  of  complaint  against  heir  for  debt*  of  ancestor,  (  261L 
HEIRSHIP: 

determination  of:  nature  of  proceeding,  S  14a. 
HIGHWAYS: 

proceedings  to  open,  are  special,  S  16. 

bay  or  river  as,  S  2415^ 

ejectment  in  case  of  exclusive  approfNrlation  of,  (  2186. 

nuisance  in:  action  to  abate,  (  2414. 

injunction  against  obstructions  in,  H  2416^  4323. 

injury  from  defects  in:  who  responsible,  (  1856-1866. 

special  damage  must  be  laid  in  action  for  obstructing,  (  2420. 

nature  of  appeal  before  referees  in  highway  proceedings,  §  1&. 

denial  of  obstructing,  §  2827. 

HIRER: 

of  chattels:  Uability  of,  Sl  1918,  note,  3660. 

of  chattels:  complaints  against:  forms,  U  061-064,  1017,  1919. 

form  of  answer  denying,  S  3464. 

HOLDING  OVER.    See  Landlord  and  Tenant;  Unlawful  Detainer. 
HOMESTEAD: 

action  by  married  woman  for  recovery  of,  §  156. 

wife  as  party  defendant  in  foreclosure  of  mortgage  on,  (  163. 

not  subject  to  lien  of  Judgment,  (  4767. 

exemption  from  execution,  §  6107,  note. 

complaint  by  husband  and  wife  for  recovery  of,  §  460. 

sale  of:  by  sheriff:  no  cause  of  acticm,  S  644. 

insufficient  complaint  against  sheriff  for  sale  of,  (  1560. 

injunction  to  restrain  sale  of,  S  2814. 

action  to  annul  order  setting  apart,  S  3165,  note. 

plea  of:  in  foreclosure  suit,   §§  3802,  3808. 

plea  of:  in  ejectment,  S  3761. 

partiUon  of,  S  2469. 
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HUSBAND  AND  WIFE: 

joinder  of:  in  actions,  (  155. 

Joinder  of:  as  defendants  in  action,  S  166. 

joinder  of:  in  action  for  wife*B  services,  §  467. 

joinder  of  husband  In  action  by  wife,  (  46& 

as  coplalntiffs  in  partition,  §  2477. 

as  parties:  in  case  of  slander,  §  1719. 

causes  of  action  against:  misjoinder,  |§  4^,  8117. 

complaint  by:  to  recover  homestead,  (  450. 

complaint  in  action  against:  for  rent,  §  456. 

action  against:  for  joint  trespass,  §  2005,  note. 

when  wife  may  sue  or  be  sued  alone,  H  155,  469. 

when  wife  can  not  sue  alone,  §  470. 

ejectment  by  wife  against  husband,  (  155,  nota 

insufficient  averment  of  marriage  in  action  by  wife,  §  468. 

wife  as  party  defendant  in  action  to  foreclose   mortgage  on 

homestead,  §  163,  note, 
liability  of  wife  under  Oregon  statute  for  goods  for  family  use. 

S  443,  note, 
action  by  husband  to  recover  proceeds  of  wife's  lab<M-,  (  155. 
liability  of  husband  to  provide  for  wife,  (  439. 
marriage  de  facto  sufficient  to  render  husband  liable,  (  451. 
wife  can  not  bind  husband  for  necessaries:  when,  S  440. 
complaint  against  wife,  as  trustee  of  husband,  (  476a. 
compialnt  charging  wife  as  sole  trader:  sufficiency  of,  §§  473-47ft 
debts  of  wife  before  marriage:  what  property  liable,  H  444,  454. 
what  constitutes  separate  property  of  wife,  (  466. 
complaint  charging  separate  estate  of  wife,  §  443. 
action  for  alienation  of  affection,  §  1884a. 
action  by  wife  for  alienation  of  husband's  affection,  (  157. 
action  for  seduction  of  wife,  §(  1880-1888. 

can  not  be  examined  as  witness  for  or  against  each  other,  §  4609.  « 
death  of  husband:  effect  of:  in  actions,  §  3254. 
forms  of  complaint:  by  and  against,  H  437-476. 

I. 
IDBM  SONANS: 

names  considered  substantially  the  same,  I  3897,  note. 
IDENTIFICATION: 

of  documents  on  appeal,  §  5060. 

of  documents  not  embodied  in  bill  of  exceptions,  §  5019. 

of  affidavits  on  moticm  for  new  trial,  S  4867. 

of  affidavits  on  hearing,  S  5067,  note. 
IDENTITY: 

of  person:  presumption  as  to,  §  974. 

of  cause  in  forms  of  special  pleas,  §  3236. 

immaterial  variance  as  to  name,  (  974,  note. 
IGNORANCE.    See  Denials:  Information  and  Belief. 

of  facts:  denial  on  grounds  of,  S  3224. 

presumptions  of  knowledge,  §  3225. 


904  INDEX. 

IMPBAQHMENT.    See  Judgments;  Verdict 

of  Judgment:  modes  of,  (  4828b. 

of  foreign  Judgment,  S  4828h. 

of  verdict:  by  affidavit  of  Junnrs,  H  4704b,  48T7. 

of  witness:  by  whom  and  how  impeached,  I  4683,  and  note. 

of  witness:  practice  on,  S  4679. 
IMPERTINENCE.     See  Surplusage. 

in  pleading:  rejection  of  impertinent  matter  as  surplusage,  §  19(L 
IMPLICATIONS.     See  Presumptions;  Words. 

of  law:  should  not  be  stated  in  pleadings,  ||  188.  199. 

agency  of  bank,  (  188. 

"conversion"  implies  a  wrongful  conversion,  §  188. 

death  of  ancestor  implied  by  heir,  §  188. 

delivery  of  a  specialty  need  not  be  stated,  I  188^ 

delivery  of  a  specialty  need  not  be  stated:  allegations  of  making 
written  instruments  imply,  §  199. 

"entry  on  lands"  means  lawful  entry,  (  199. 

"indorsed"  means  lawfully  indorsed,  (  199. 

in  writing:  averment  of  acceptance  implies,  (  188. 

Jurisdiction  of  court  of  record,  §  188. 

"lease"  in  writing  implies  quiet  enjoyment,  §  199. 

"  made  and  delivered  by  corporation "  imports  consideratioDt 
S  188. 

negligence:  includes  gross  as  well  as  ordinary,  §  199. 

"  no  award  "  implies  no  valid  award,  §  199. 

nonpayment  Implied  by  due  and  owing,  §  188w 

official  capacity  of  executor,  §  188. 

"  overpayment "  means  in  money,  §  199. 

ownership:  possession:  evidence  of,  §  188. 

"possession"  implies  legal  possession,  (  199. 

promise:  legal  oUigation  implies,  §  188. 
,       proportion  of  liability  of  surety,  S  188. 

public  officer:  appointment  implied,  §  188w 

"  signed  "  applied  to  promissory  note  means  made,  §  199. 

statute:  actions  brought  under,  (  188. 

"  subscription  to  stock  "  implies  ownership,  §  199. 

"  taking  *'  means  unlawful  taking,  §  199. 

"  writing  obligatory  "  imports  sealed  instrument,  §  199. 
IMPLIED  ADMISSIONS.    See  Admissions. 
IMPLIED  CONTRACT: 

complaint  in  action  on:  for  use  and  occupation,  §  953. 

tenancy:  when  and  when  not  implied,  §  952. 
IMPLIED   DEMISE: 

need  not  be  set  forth  in  actions  for  use  and  occupation,  f  963^ 
IMPLIED  PROMISE: 

in  action  for  malpractice  of  physician,  (  1875. 

in  action  for  money  had  and  received,  §  837. 

to  pay  should  not  be  pleaded,  §  690. 
IMPLIED   WARRANTY: 

what  constitutes,  (f  UJ67-1571,  1585 
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IMPOTBNOB.    See  Marriage. 

aa  ground  of  annulment  of  marriage,  §  27M* 

renders  marriage  only  yoAdable,  I  3289. 
IMPROPER  FAMILIARITIBS: 

proof  of:  in  caae  of  adultery,  §  2671. 
IMPROVEMENTS: 

can  not  be  set  off  against  damages  for  use  and  occupation,  I  968. 

partiUon  ot  §  249^. 
IMPUTATIONS: 

libelous:  Instances  of,  §  1692. 
INCONSISTENT  RELIEF: 

can  not  be  asked  for,  (  42S6. 
INCORPORATION: 

averment  of  act  of:  In  pleadings,  §  878. 

proof  of:  when  Inferred,  (  375. 
INCUMBRANCES: 

what  the  term  Includes,  §  1277.' 

action  on  covenant  against,  §  3588. 
INCUMBRANCERS: 

as  parties  defendant  in  foreclosure  suit,  |  163. 

must  be  made  parties  In  partition,  (  2470. 
INDEBTEDNESS: 

allegation  of:  In  complaint,  §  317. 

allegation  of  facts  constituting,  §  975. 

admission  of:  Implies  promise  to  pay,  ^  204,  702. 

allegation  of:  in  action  for  goods  sold  and  delivered,  I  681. 

not  discharged  by  giving  note,  (  1171. 

denial  of  allegation  of,  (  3447,  note. 
INDEBITATUS  ASSUMPSIT.    See  Assumpsit. 

action  of:  for  services  rendered:  lies  when,  §  906. 

action  of:  on  Justice's  Judgment,  |  806. 

contract  of:  deflned,  §  1338. 

contract  of:  how  interpreted,   f  1344. 

contract  of:  when  deemed  void,  §§  1352,  1368. 

action  on:  essential  averments,  f  1339. 

averment  of 'damages  In  action  on,  §  1339. 

cause  of  action  on  agreement  to  Indemnify,  §  1338,  note. 

by  partner  to  successors:  against  liabilities,  S  1356. 

against  liability  as  surety:  right  of  surety,  §  1^58,  and  note. 

Joint  and  several  liability  of  indemnifier,  §  1346. 

tenant  not  entitled  to  when  evicted  by  a  wrongdoer,  f  1362. 

to  sheriff:  on  levy  of  execution,  (  5219. 

when  Indemnitor  entitled  to  be  reimbursed  as  a  surety,  §  13681 

defenses  to  actions  on  bonds  of,  §S  3563-3566. 
INDEMNITY  BONDS: 

validity  of,  H  1340-1342. 

when  void  as  against  public  policy,  §  1362. 

liability  of  sureties  on,  (  1347. 

discharge  of  sureties  from  liability,  S  1348. 
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notice  to  sureties  <m,  (  1349. 

action  on:  notice  of  debt,  (  1356. 

Issue  of  Injunction  to  restrain,  §  1845. 

voluntary  payment:  no  breach  of  bond,  §  1864. 

to  sheriff:  to  release  from  execution,  (  1342. 

to  sheriff:  In  attachment  proceeding,  H  4150,  4151. 

to  sheriff:  when  Invalid,  (  1351. 

sheriff's  remedy  on,  §  ISTH). 

conditions  precedent  to  action  on:  by  sheriff,  (  1848. 
INDENTURES.    See  Master  and  Apprentice. 

age  of  apprentice  determined  from,  S  1325. 

not  assignable  by  master,  (  1326. 

of  apprenticeship:  annulment  for  fraud,  |  2767. 

breach  of:  how  alleged,  {  1329. 
INDICTMENT  FOUND: 

when  must  be  averred,  |  1490. 
INDIGENT  RELATIVE: 

proceeding  to  compel  support  of:  Is  special,  §  16. 
INDIVIDUAL  BANKER: 

action  by:  how  brought,  (  377. 

actions  by:  as  corporation  sole,  S  377. 
INDIVIDUAL  LIABILITY.    See  Corporations;  Stockholdenk 

for  debts  of  corporations,  H  413--418. 
INDORSEE: 

of  note  for  collection:  may  sue  thereon,  (  145,  note. 
INDORSEMENT.    See  Promissory  Notes. 

distinguished  as  general  or  special,  (  3518. 

effect  of:  generally,  f  1159. 

effect  of:  In  blank,  (§  1107,  1150. 

of  note  payable  In  chattels,  §  1194 

Imports  delivery  of  note,  §  1105. 

of  note:  imports  consideration  of  note,  f  1151. 

allegation  of,  §§  1172,  1177. 

of  note:  how  averred,  (  1158. 

of  note:  corporation:  allegation  of,  §  l'i87. 

of  note:  by  firm:  allegation  of,  §  1152. 

of  note:  by  maker:  when  necessary  to  pass  title,  (  1175. 

rendering  draft  negotiable  by,  (  1074. 

what  liability  incurred  by,  (  1107. 

for  accommodation:  several  liability,  §  1155. 

on  execution:  need  not  be  set  out  In  pleading,  (  577. 
INDORSBR.     See  Bills  of  Exchange:  Promissory  Notes:  Written 
Instruments. 

nature  of  liability  of,  §(  1156,  3520. 

of  note  payable  In  chattels:  liability  of,  §  1194. 

notice  to  charge:  how  given,  and  sufficiency  of,  H  1161,  1162. 

notice  to  charge:  and  how  alleged.  S§  1160,  1163. 

discharge  of:  by  substitution  of  new  security,  (  1171. 

action  by:  where  he  has  paid  whole,  or  part  of  note,  §S  1098^  1090. 
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INDUCEMENT: 

matter  of:  In  pleading,   §  1195. 

matter  of:  does  not  render  complaint  uncertain:  when*  |  101» 

matter  of:  In  complaint  by  assignee,  §  349b. 

matt^  of:  In  complaint  for  money  paid,  I  867. 

In  actions  for  deceit  or  fraud,  §  2788. 

denial  of:  In  libel  and  slander,  §  8633. 
INFANCY: 

as  defense:  how  pleaded,  §  8281. 

plea  of:  In  action  for  breach  of  promise,  §  8672,  note. 

Is  no  bar  to  action  for  conversion,  H  489,  2115. 

Is  no  defense  to  action  founded  on  fraud  and  falsehood,  I  49L 
INFANTS.    See  Appearance;  Guardian  and  Ward. 

appearance  by:  In  action,  §  3955. 

actions  by  or  against:  appearance  by  guardian,  §  167. 

actions  by  and  against:  In  whose  name  brought,  §  470. 

service  of  summons  on,  §  3926. 

service  of  summons  on:  by  publication,  (  3937. 

action  by:  for  Injury  caused  by  negligence,  §  1802. 

actions  by:  In  Ohio  and  Illinois,  §  485. 

promissory  notes  of:  are  voidable,  S  487. 

disaffirmance  of  deed  by:  on  coming  of  age,  §  488. 

Infant  feme  covert:  disability  of,  §  484. 

validity  of  Judgments  against,  (  477. 

liability  of:  on  special  obligation  of  ancestor,  §  488^ 

may  be  held  liable  for  assault  and  battery,  (  1631,  notSw 

may  be  held  liable  for  conversion,  §(  2101,  note,  2115. 

bound  by  Judgment  in  action,  |  4813,  note. 

seduction  of:  who  may  sue,  %  1895. 
INFERIOR  COURTS.    See  Courts. 

have  only  limited  and  special  Jurisdiction,  (  33. 

decision  of:  when  final,  §  88. 
INFORMATION  AND  BELIEF.    See  Belief;  DenlJala. 

denial  on,  §  3201. 

denial  on:  form,  %  3216. 

denial  on:  under  Code  of  North  Dakota,  (  818. 

allegations  on:  in  complaint,  f  313. 

form  of  allegation  of:  sufficiency,  §  3221. 

verification  of  pleading  on,  §S  285.  286. 

allegation  of  payment  on,  §  3304,  note. 
INFRINGEMENT: 

of  patent:  defendant  in  action  for,  %  168. 
INJUNCTION.    See  Trespass;  Undertakings;  Wasta 

issue  and  form  of  writ:  writ  of  defined,  §  4^4. 

nature  of  relief  afforded  by,  S  2818. 

mandatory  or  prohibitory,  §  4224. 

Interlocutory  or  perpetual,  §  4225. 

Interlocutory:  object  of  and  when  granted,  §  422QL 

by  whom  may  be  granted,  SI  4228,  4372. 

teal  of  court  necessary  to  writ  of,  §  4227. 
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«zerclBe  of  discretioii  in  granting  and  continuing,  I  48X22. 

wben  may  luue:  generally,  S  4229. 

time  of  issuance  of,  §  4231. 

allowance  of,  after  answer,  §  4245. 

period  of  continuance  of,  §  4321,  nota 

form  of:  generally,  |  4227. 

no  particular  form  of  writ  necessary,  |  4241,  noMi 

to  whom  directed,  §  4371. 

aervlce  of:  generally,  §  4373. 

adequate  remedy  at  law,  §  4282. 

tlUe  at  law,  I  4370. 

JurlsdictioD  in  original  proceeding  by,  I  2841e. 

notice  of  application  for,  (  4247. 

affldaylta  In  support  of  motion  for,  |  4234. 

app<Hntment  of  receiver  on  application  for,  (  688. 

requisites  of  complaint:  form:  generally,  §  2822. 

complaint  for:  must  be  verified,  (  4234. 

complaint:  to  restrain  negotiation  of  bill  or  note:  form,  |  2840i. 

complaint:  to  restrain  sale:  form,  §  2839. 

complaint:  for  injunction  and  damages:  form,  §  2823. 

prayer  for:  is  proper  in  action  of  trespass,  |  332. 

Insufficient  statement  of  grounds  for,  §  4368. 

when  mortgagee  is  entitled  to,  §  4362. 

Issue  of:  In  foreclosure  suit,  (  2300. 

parties  defendant  in  injunction  suits,  §  169. 

who  may  not  be  enjoined,  §  4340. 

form  of  undertaking,  S  4238. 

Inoperative  until  undertaking  given,  §  4237. 

when  not  required,  (  4237. 

exception  to  sufficiency  of  sureties,  (  4239,  and  note. 

hearing  before  granting:  order  to  show  cause.  If  4366^  4S66b 

practice  on  hearing,  §  4235. 

order  for:  in  interpleading  suit,  (  4278. 

when  lies:  generally,  i  2813,  note. 

against  «attomey-at-law,  §  4330. 

chattels  wrongfully  detained,  §  281& 

conclusions  of  law  in  answer,  §  38831. 

to  enjoin  collection  of  tax,  ((  2820,  note,  4336. 

enjoining  counsel,  §  4279. 

In  action  of  ejectment,  §  2812. 

Issue  of:  in  ejectment,  §  2187. 

against  extension  of  railroad  track  In  street,  §  430i, 

in  forcible  entry  and  detainer,  S  2813 

lies  for  interference  with  franchise,  §  3166t. 

to  protect  ferry  rights,  (  4322. 

against  foreign  corporatlGm,  §  4263. 

enjoining  judgments,  §  4287. 

Interference  with  partnership  property,  f  4326. 

Irreparable  Injury,  §  4286. 
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In  case  of  Joint  intereet,  (  4249. 
against  laying  out  road,  (  4264. 
protection  to  mining  ditch,  $  4319. 
against  opening  road,  §  4302. 
against  obstructions  in  highways,  S  4323. 
against  publications,  §  432a 
against  proceedings  at  law,  §§  4278,  4300. 
against  railroad  company,  |  4265. 
against  running  of  steam-engine,  S  4307. 
against  removal  of  crop,  $  4258,  and  note, 
against  removal  of  fixtures,  (  4257,  and  note, 
to  enjoin  sale  under  execution,  (  4269. 
to  enjoin  specific  breaches,  §  4261. 
against  suit  in  foreign  Jurisdiction,  §  4280,  note, 
against  taking  ofiice,  §  4337. 
to  enji^n  threatened  cloud  on  title,  S  2814,  note, 
against  transfer  of  negotiable  note,  S  4276. 
for  violation  of  covenant  in  lease,  §  4255. 
restraining  by  Injunction,  §  4305. 
to  restrain  abuse  of  process,  (  4335. 
to  reeti&in  appropriation  of  public  street,  (  4809. 
to  restrain  bond  of  indemnity,  (  1345. 
to  restrain  breach  of  trust,  §  4332. 
to  restrain  collections,  §  4268,  and  note, 
to  restrain  collection  of  tolls,  S  2820,  note, 
lies  to  restrain  construction  of  sewer,  §  2841e. 
lies  to  restrain  disturbance  of  franchise,  I  2390. 
to  restrain  diversion  of  water,  §(  4314,  and  note,  (  4315. 
to  restrain  destruction  of  levee,  §  4315,  note, 
to  restrain  distribution  or  removal  of  assets,  (  4270. 
when  lies:  to  restrain  enforcement  of  Judgment,  §  2841a. 
to  restrain  enforcement  of  satisfied  Judgment,  §  4828,  note, 
to  restrain  erection  of  wharf,  §  4324. 
restraining  foreclosure  sale,  §  4288,  and  note, 
to  restrain  fraudulent  disposition  of  property,  S§  2841b,  4274. 
to  restrain  moving  of  house,  S  2815,  note. 
fWhen  lies  to  restrain  nuisance:  generally,  §  2392,  and  note. 
to  restrain  nuisance  injurious  to  commerce,  §  4321. 
to  restrain  operations  of  corporation,  (  4261. 
to  restrain  public  nuisance,  §  4305,  and  note, 
to  restrain  pollution  of  water  course,  §  4317. 
remedy  by:  for  injury  to  water  rights,  (  2453. 
to  restrain  publication  of  secret  i  4333. 
restraining  party  from  giving  his  services,  §  4250. 
to  restrain  running  of  railway  in  public  street,  §  4800. 
to  restrain  running  of  ferry,  §  4262. 
to  restrain  sale  of  stocic,  §  4266. 
to  restrain  sale  of  homestead,  K  2814. 
to  restrain  sale  under  execution,  §  4824. 
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restraining  sale  of  attaclied  prc^ertj,  §  4288. 

to  restrain  tax  sale*  (  2820. 

to  restrain   trespass:  generally,  (  2821. 

to  restrain  trespass:  pleadings,  (  2821,  note. 

to  enjoin  trespass:  complaint,  (  2049,  note. 

to  restrain  use  of  trade-mark,  (S  2828,  4348,  and  note. 

complaint:  to  restrain  use  of  trade-mark:  form  of  complaint, 

I  2827. 
lies:  to  restrain  usurpation  of  office  of  sherlfT,  §  2903,  note, 
to  stay  waste,  §S  2078*  2540,  2541,  2817,  2824,  4351,  note,  4357. 
to  restrain  waste:  time  of  issue,  §  4357. 
to  restrain  waste  and  injury,  §  2811. 
to  stay  waste:  affldavits,  §  4351,  and  note. 
4hould  bi  denied:  when,  §§  2825,  2826,  4230,  4280. 
does  not  lie:  when:  generally,  §  2841. 
will  not  lie:  instances,  |§  4289,  4293. 
does  not  He  when  remedy  at  law,  §  4230. 
not  Issued  if  execution  and  Judgment  are  void,  §  4285. 
will  not  lie  to  enfwce  or  protect  an  illegal  contra      §  4251. 
does  not  lie:  to  restrain  use  of  trade- mark:  when,  §  2829. 
does  not  lie:  to  restrain  publication  of  advertisements,  §  2836. 
wh^i  denied:  quieting  title,  §  2816. 
official  discretion  not  controllable  by,  §  4337,  nota 
will  not  prevent  removal  of  cause  under  removal  acts  of  oofr 

gress,  S  119. 
dissolution  of:  generally,  S  2841f. 
grounds  of  dissolution,  {  4381. 
dissolution:  right  to  move  for,  §  4394. 
dissolution:  motion:  when  to  be  made,  §  4385. 
dissolution:  notice  of  motion,  §  4386. 
dissolution:  when  granted  without  notice,  §  4382. 
dissolution:  motion  form:  on  complaint  and  answer,  I  4384,  an4 

note, 
dissolution:  opposing  motion  for,   I  4390. 
motion  to  dissolve:  effect  of  answer,  S  4378. 
dissolution:  no  dissolution  until  answer  is  in.  §  4396. 
effect  of  dissolution  of,  §  4380. 
dissolution:  effect  of  nonsuit,  S  4389. 
dissolution:  effect  of  reversal  of  Judgment,  (  4392. 
dissolution:  effect  of  new  trial,  (  4387. 
effect  of  dismissal  of  suit,  S  4377,  and  note, 
effect  of  appeal  taken,  S  4379. 
effect  of  appeal  from  order,  §  4363. 
not  dissolved  or  suspended  by  an  appeal,  I  4995,  note, 
measure  of  damages  on  dissolution,  (  4375,  and  note.* 
damages  subsequent  to  final  decree  not  recoverable,  S  4375,  notSw 
2.  Miscellaneous  — 
fees  of  counsel  on  dissolution  of,  (  4375,  and  nota 
revival  of,  §  4393. 


INDEX. 


yn 


INJUNCTION  —  Continued. 

reinstatement  of»  (  438& 

power  of  coart  to  modify,  §  43S1,  note. 

punishment  for  disobeying,  ((  4373>  5295. 

action  on  injunction  bond,  §§  l&ll-1618w 

wlien  action  lies  on  bond,  (  4381. 

defenses  to  action  on  bond,  (  4376,  and  note. 

complaint  in  action  on  bond:  sufficiency,  (  4301,  nota 

remedy  of  party  injured  by,  (  4391. 
INJUNCTION  BOND.     See  Bonds;  Undertakings. 

complaint  in  action  on,  §  2841d. 

defenses  to  action  on,  $  4376,  and  note. 

defective  answer  to  action  on,  S  3694,  note. 
INJURIES: 

venue  of  actions  for,  §  55. 

to  personalty:  proper  party  plaintiff,  $  152L 

to  real  property:  who  may  sue,  §  151. 

to  persofi:  proper  plaintiff  in  action  for,  f  154. 

resulting  in  death:  actions  for,  (  156. 
INJURIOUS  DIVERSION: 

of  note:  answer  of,   f   3507. 
INJURY: 

presumption  of:  from  evidence  erroneously  admitted,  §  4902.. 
INJURY  TO  PERSON.    See  Negligence. 

overturning  plaintiff's  carriage,  §  1806. 

from  defective  street  or  highway,  who  responsible,  §§  1855-1865. 

from  nonrepair  of  premises:  allegations,  (  1861. 

by  vicious  animal:  action  for,  §§  1868-1873. 

Joinder  of  causes  of  action,  SS  1606,  1607. 

allegation  of  damages,  $  3165J. 

complaints  in  actions  for,  $S  A798-1876. 

answers  in  actions   for,    §§    3605-3658. 

venue  of  actions  for,  S  55. 

INJURY  TO  PROPERTY: 

Jurisdiction  of  actions  for,  (  2110. 

Joinder  of  causes  of  action  for,  $  1606. 

action  for  injury  to  trees  on  boundary  line,  §  2069. 

action  for  injury  to  crops,  §  2455. 

avoidance  of  injuries  by  plaintiff,  S  2026. 

complaint:  malicious  injury:  form,  S  2092. 

complaint:  for  injuring  house  and  goods  therein:  form,  §  2093. 

answers  in  actions  for,  §S  3659-3704. 

INLAND  CARRIERS.     See  Common  Oiirriers. 

liability  of:  for  loss,  (  1941. 
INNKEEPER: 

commoD-law  liability  of,  §  1921. 

liability  of:  in  case  of  theft  of  gpods.  (  1924. 

right  of:  to  lien  for  charges,  §  1909. 

complaint  against,  refusal  to  receive  guest:  form,  S  1925 
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complaint  against:  loss  af  goods  by  theft:  form,  |  lfl2S. 

complaint  against:  loss  of  baggage:  form,  (  1920. 

complaint  against:  for  loss  of  pocket-book:  form,  §  lfl22b 
INNUENDO.     See  Slander. 

office  of:  in  pleading,  (  1689. 

office  of:  action  for  slander,  (  1737. 

not  essential  In  pleading:  when,  $  1690. 

can  not  enlarge  the  meaplng,  (  1737. 
IN  REM: 

jurisdiction  In  rem,  (  30. 
INSANE  PERSONS: 

appointment  of  guardian  of:  and  allegation  of  appointment, 
11  493,  491. 

personal  actions  by  and  against,  §  603. 

should  bring  suit  in  equity  in  his  own  name,  §  501. 

suits  against:  In  equity,  §  499. 

ejectment  must  be  brought  in  name  of:  for  his  lands,  I  498. 

guardian  of:  not  a  proper  party  defendant:  when,  §  496,  nota 

limitation  of  actions  by,  §  495. 

annulment  of  marriage  of,  S  2722. 

allegation  of  want  of  understanding,  §  496^  note. 

custody  of,  §  498. 

incompetent  as  witness,  §  4674. 
INSOLeVBNOY.    See  Bankruptcy. 

nature  of  proceedings  in,  §  17. 

jurisdiction  of  Superior  Court,  {  39. 

proceedings  in:  are  special,  S  17. 

parties  In  insolvency  proceeding,  (  149a. 

sufficiency  of  i>etltlon  in,  S  256^  note. 

discharge  In:  as  bar  to  action,  |  3242,  notei 
INSPECTION.    See  Papers. 
Of  books  and  papers  — 

statutory  provision  for,  S  5312. 

procedure  to  procure,  S  5312,  and  noteu 

order  for,  §  4438. 

right  to  Inspect  public  writings,  f  5317. 
INSTALLMENTS: 

payment  of  mortgage  debt  by,  S  2290. 
INSTRUCTIONS.    See  Appeals:  Exceptions;  Trial  by  Jury. 

to  jury:  nature  and  sufficiency  of,  §  4687,  and  nota 

duty  of  jury  to  accept  and  follow,  (  4689e. 

how  given,  S  4688. 

form  and  sufficiency  of,  |  4688a. 

are  properly  refused:  when,  SK  4689,  4689a. 

misleading  and  erroneous:  instances,  (  4688b. 

presumptions  In  favor  of,  §  4689d. 

how  construed,  §  4689b. 

exceptions  to:  statPiDent  of  in  bill  of  exceptions,  §  5068. 

error  In:  how  cured,  S  4680f. 
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modification  or  amendment  of,  (  4689c. 

error  in:  as  ground  for  new  trial,  SS  4805,  4906. 

when  to  be  objected  to^  §  5107. 

review  of:  on  appeal,  §  5007. 
INSTRUMENT: 

description  of:  when  defective,  |  1467. 
INSURABLE   INTEREST: 

what  is,  S  739. 

averment  of:  in  complaint,  (  739. 

in  vessel:  allegation  of:  in  pleading,  S  766. 

marine:  how  alleged,  (  774. 
INSURANCE: 

1.  Contract  of  — 

by  agent:  contract  construed,  §  764. 
by  warehouseman:  liability,  (  1928. 
validity  of  parol  policy,  §  744. 
wagering  policies  deemetl  void,  S  748. 
conflict  of  laws,  I  755. 
reinsurance:  nature  of  the  contract,  (  746^ 
nature  of  representations  In  policy,  §  745. 
policy  of:  as  affected  by  warranties,  misrepresentation,  con- 
cealment, etc.,  S  747. 
application  for  life  policy:  misrepresentation,  S  754. 
construction  of,  S  756. 

provision  in:  as  to  suicide:  constructloD  of,  (  757. 
essential  averments  of  complaint  on,  |  754a. 
exemption  of:  from  execution,  S  5184. 
averments  in  action  on  accident  policy,  S  761a. 
marine:  allegation  of  interest  of  insured,  §|  765,  774. 
marine:  allegations  as  to  loss  sustained  by  insured,  §  767. 
marine:  action  on  open  policy:  averments,  (  766. 
action  on:  parties  plaintiff,  f  768. 

2.  Fire  policy  — 

essential  averments  of  complaint,  (S  740,  740a. 

complaint  in  action  by  assignee  of  fire  policy,  §  751. 

complaint  need  not  aver  performance,  (  747,  note. 

averments  as  to  loss,  SS  740,  940a. 

notice  of  loss,  S  752. 

averment  as  to  payment  of  premium,  (  771. 

attaching  policy  and  application  to  complaint,  S  770. 

allegation   of   foreign   insurance    company's    compliance    with 

statutes,  §  769. 
truth  of  warranty  need  not  be  averred,  $  747,  note, 
complaint  in  action  for  breach  of  agreement  to  renew  policy, 

S  750. 
action  by  mortgagor  on  policy:  averments  of  complaint,  §  740. 
action  by  mortgagee,  on  policy,  I  740,  note. 

3.  Defenses  — 

denial  of  liability  on  policy,  $  3420. 

nnswers.  Instances  and  illustrations,  S  3426,  note. 
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pleading  special  matter  of  defense,  S  3426. 

fraud  and  false  swearing  by  insured,  |  3423. 

coodiUon  In  policy:  affirmative  defense,  §  3422,  and  note. 
INSUBANCE  COMPANY: 

actions  against,   §  408. 

assignment  of  notes  by,  (  1145. 

receiver  of,   §  684. 
INSURANCE  POLICY.    See  Insurance. 

who  may  bring  suit  on,  S  143. 

effect  of  assignment  of,  §  346. 

exceptions  In,  (  743. 
INTENDMENTS: 

Indulged  In  support  of  judgment,  §  &118,  and  note^ 
INTENT: 

wrongful:  not  essential  to  conversion,  §  2107. 

fraudulent:  a  question  of  fact  §  4616. 

must  be  averred,  f  2752. 

In  action  for  libel  and  slander,  f  (  1668,  1683,  3634. 

In  action  for  criminal  conversation,  (  1882. 

muse  be  unequivocal  to  limit  carrier's  liability,  (  1976. 

must  be  shown  In  action  for  penalty  under  the  statute,  f  826. 

not  a  test  of  liability  in  trespass,  S  1668. 

presumption  of  law  as  to  intent,  |  1668. 
INTENTION: 

Is  material  in  action  for  criminal  conversation,  §  1882. 
INTENTION,  NOTICE  OF.    See  New  Trial. 
INTEREST: 

what  law  controls  rate  of,  |  1124. 

on  recovery  in  action  for  deposit  of  purchase  money,  §  880. 

recovery  of:  on  claim  for  use  and  occupation,  §  957 

recovery  of:  in  action  on  promissory  note,  S  1111. 

recovery  of:  in  action  on  undertaking  in  claim  and  delivery* 
S  1505. 

party  in:  who  Is,  S  131. 

in  action;  sufficient  to  disqualify  Judge,  (  79. 

test  of  unity  of:  as  regards  parties  to  actioiis,  §  1B8L 

of  parent:  in  services  of  minor  child,  §§  910,  911. 
INTERLOCUTORY  DECREE: 

nature  of,  §  4755,  note. 
INTERLOCUTORY  ORDERS.    See  Orders. 

nonappealable:  instances,  §§  4978-4984. 
INTERPLEADER: 

granting  of  order  for,  §  4525. 

will  be  sustained  when,  f  4525,  note. 

what  bill  of  must  show,  |  2842,  note. 

filing  of  bill  of:  by  tenant,  $  2843. 

allegations  of  complaint  in  action  of.  §  4525,  note. 

form  of  complaint,  |  2842. 

by  tenant:  conflicting  claims  for  rent,  §  4580,  note 
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order  of »  §  4529. 

affldaylt  in  actlcm  to  recoyer  money,  §  4526. 
INTERPRETATION.    See  (DonstnicUon. 

of  contract:  whether  m<»tgage  or  conditional  sale,  §  1442. 

of  contract  of  indemnity,  (  1344. 
INTERROGATORIES.    See  DepoeiUona. 
INTERVENTION: 

definition  of,  S  4507. 

right  to  Interyene,  and  when  may  be  exercised,  §  4507,  note. 

what  interest  entitles  person  to  intervene,  §  45 16^ 

who  may  intervene:  genei-ally,   SS  4523,  4524a. 

right  of  assignee  to  intervene,  |  4511. 

right  of  sureties  to  intervene,  (  4521. 

by  Judgment  creditors  in  attachment  suits,  S  4512. 

by  county   in  action  to  recover  tax,  S  4522. 

who  may  not  intervene  in  ejectment,  S  2188w 

takes  place:  when,  S  4507. 

order  allowing,   ft  4509. 

to  bring  in  necessary  parties:  form,  §§  4519,  4524. 

making  third  person  pcu^  defendant,  §  4532. 

not  allowed  after  final  Judgment,  f  3250,  note. 

proceedings  in:  to  be  liberally  construed,  §  4516,  note 

in  foreclosure  suit,  $  4515. 

in  action  of  ejectment,  f  4514. 

pleadings  in,  S  4624a. 

amendment  of  comi^laint,  (  4516,  note. 

ordering  in  necessary  parties,  §  4519. 

dismissal  of  complaint  in,  f  4777a. 

nonsuit:  right  not  affected  by,  S  4618w 

dismissal  of  suit,  f  4513. 

right  of  intervenor  to  appeal,  f  4510. 
INVOLUNTARY  PAYMENTS: 

what  constitute,  S  839. 
IRREGULARITIES: 

effect  of:  on  Judicial  proceedings,  S  28. 

disregarded,  if  merely  technical,  S  5096. 

when  to  be  objected  to,  (  6108. 

waiver  of :   in  presenting  and  demanding  payment  of  note^ 
I  1005. 

waiver  of:  by  appearance  and  trial,  §  92. 

waiver  of:  by  pleading  over,  (  302a. 

will  not  in  general  be  reviewed  on  appeal,  S  5098. 
IRRELEVANCY: 

in  pleading:  what  is,  S  4458. 

irrelevant  answer:  effect  of,  I  317C. 
IRRIGATION: 

right  of:  how  Umited,   f  2429. 

diversion  of  water  for:  when  a  nuisance,  §  4815. 
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ISSUES: 

necessity  of,  I  4(113. 

kinds  of:  and  how  raised,  |  17& 

issue  arises  when,  §  4614. 

how  formed  in  civil  action,  §  4614,  notes. 

issue  is  joined:  when,  §  4614. 

special:  how  produced,  §  461& 

special:  submission  of:  within  discretion  of  court,  §  4618^  note. 

of  law:  how  raised  and  tried,  §  4615. 

of  law:  instances  and  illustrations,  §  4615,  note. 

of  fact:  how  raised,  §  178. 

of  fact:  illustrations  of,  fi  4616,  note. 

of  fact:  arise  upon  what:  and  how  tried,  H  4616,  4633. 

mixed:  of  law  and  fact,  §  4617. 

mixed:  illustrations  of,  §  4617,  note. 

flctitiouB:  abolition  of,  I  182. 

of  law:  to  be  first  disposed  of,  |  4617. 

of  law:  are  waived  after  trial  upon  the  facts,  §  4617,  note. 

as  to  corporate  existence:  how  raised,  I  373. 

in  proceedings  against  Joint  debtors:  how  tried,  §  5234. 

may  be  brought  to  trial  or  hearing  by  either  party,  §  4633. 

new  trial  as  to  part  of,  §  4937e. 
ITEMS  OF  ACCOUNT.    See  BUI  of  Particulars. 

making  and  delivery  of  copy  of,  §  608. 

what  need  not  be  set  forth,  I  4435. 

order  of  court  for  further  items,  §  4436. 


J. 
JETTISON.    See  Shipping. 

contribution  for:  to  owner  of  vessel,  §  782. 

JOINDER.    See  Issues;  Parties. 

of  issue:  what  is,  I  4614. 

of  issue:  on  plea  of  tender,  §  3333. 

on  injunction,   §  4249. 

of  causes  of  action:  generally,  §§  314,  1600-1619. 

of  causes  of  action:  instances,  §§  1606-1619. 

of  causes  of  action:  on  contract,  §  1603. 

of  causes  of  action:  in  tort  and  on  contract,  |  314. 

of  causes  of  action:  for  trespass,  §  1619. 

of  causes  of  action:  sale  and  delivery,  §  1419. 

of  causes  of  action:  in  specific  performance,  §  2875li 

of  causes  of  action:  for  libel  and  slander,  I  1677. 

of  counts:  in  action  for  divorce.  S  2673. 

of  claim  for  rent  with  claim  for  damages,  |  947. 

of  common  counts:  In  one  complaint  $  1602. 

of  separate  claims  in  same  count,  §  1613. 

of  legal  and  equitable  causes  of  action,  $  3112. 

of  condemnation  proceedings.  §  .54521. 

what  causes  of  action  will  not  admit  of ,  §§  315,  315a. 
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of  parties:  principal  and  eoietiea,  |  717. 

of  parties:  in  action  for  conTeraion,  §  2106. 

of  dormant  partners  In  snit,  I  519. 

of  executors  or  administrators,  |  141. 

of  parties:  In  actions  by  and  against  execntois  and  admlni» 
trators,  |  162. 

of  father  aad  mother  in  action  for  death  of  minor  child.  |  150. 

of  parties:  in  foreclosure  suits,  §  148. 

of  guarantor  and  maker  of  note,  §  178. 

of  husband  and  wife:  as  parties  to  actions,  H  155,  815i 

of  husband  and  wife:  in  action  tor  services  of  wife,  I  467. 

in  actions:  of  joint  tenants  or  tenants  in  common,  |  189. 

of  parties:  in  action  tor  legacy  charged  on  land,  |  171. 

of  owners  of  land  to  recover  possession,  I  867. 

of  parties:  in  action  for  use  and  occupation,  |  930. 

in  actions  on  guaranties,  §  715. 

of  parties:  in  verification  of  pleading^  §  288. 

of  parties  not  bound,  §  176a. 

of  parties  plalntltT:  gen»tdly,  }  134. 

of  partners  as  plalntiiTs,  §  142. 

of  state  as  plaintitr,  §  148. 

of  cosureties  as  parties  plaintiffs,  §  149. 

exceptions  to  general  rule  as  to  Joinder  of  plaintiffs;  |  126. 

of  plaintiffs:  in  action  to  determine  adverse  claim,  §  367. 

of  plaintiffs:  in  ejectment,  I  153. 

of  plaintiffs:  in  action  on  injunction,  |  1518. 

as  plaintiffs:  of  obligees  in  Joint  bond,  §  992,  note. 

as  plaintiffs:   of   owners   in   common   of  Joint  owners  of  land, 
§  366. 

of  defendants  in  actions:  generally,  §  158. 

as  parties  defendant:  of  persons  severally  Uable  on  same  obll* 
gaUon,  §  176. 

of  husband  and  wife,  as  defendants  in  action,  I  166. 

of  cestuis  que  trust,  as  defendants,  1 175. 

of  partners,  as  parties  defendant,  fi  172. 

of  infant  defendants  in  common  answer,  §  167. 

of  defendants:  in  actions  for  breach  of  contracts,  §  161. 

of  defendants:  in  actions  for  fraud,  fi  164. 

of  parties  defendant:  in  trespass,  fi  2056. 

of  defendants:  in  petition  for  removal  of  cause,  fi  96g. 

of  defendants:  in  application  for  change  of  venue,  fi  62. 

of  corporation:  as  party  defendant,  fi  176b. 

of  corporation:  as  defendant  in  action  by  stockholder,  fi  176b. 

of  corporation:  as  party  defendant  in  suit  by  creditors,  fi  418ik 
JOINT  ACTION. 

by  corporations,  fi  376. 

complaint  for  keeping  vicious  dog,  fi  2018. 

where  persons  are  Jointly  liable,  fi  1136. 
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JOINT  AGENCY: 

in  malicious  proeecutioiif  I  1770. 
JOINT  AND  SBYBRAL  LIABILITY: 

parties  to  actions  for  enforcement  of,  I  176b 
JOINT  ANSWBR: 

sufficiency  of,  I  8880. 
JOINT  BOND: 

by  whom  signed,  §  1506. 
JOINT  CLAIM: 

allowance  of:  how  pleaded,  §  3868. 
JOINT  CONTRACTORS: 

nonjoinder  of:  objection:  how  and  when  taken,  I  880L 
JOINT  DBBTORS: 

as  parties  defendant  in  action,  §  176. 

proceedings  against:  generally,  H  5230-5236. 

proceedings  against:  after  Judgment:  nature  of ,  I  1& 

proceedings  against:  merely  cumulative,  §  18. 

confession  of  Judgment  by  one,  §  5281. 

release  of,  §  3611. 

not  released:  by  covenant  not  to  sue  made  to  part  only,  i  632l> 

effect  of  release  of  one,  §  5236w 

affidavit:  form  of,  §  5231. 
JOINT  DEMURRER: 

how  sustained,  §  3119. 
JOINT  LIABILITY: 

of  cotrespassers,  §  2015. 

of  principal  and  agent,  §  173. 

of  parties:  to  promissory  note,  |  1206. 

in  action  for  false  imprisonment,  §  1662. 

in  ojectment,  §  2190. 

how  determined,  H  158,  176. 
JOINT  LESSORS: 

action  by,  |  1310. 
TOINT  MAKERS: 

of  note:  are  principals,  fi  1136. 

action  for  contribution,  §  1096^ 
JOINT  OBLIGEE: 

death  of:  averment  by  survivor,  |  996. 
JOINT  OWNERS: 

legal  actions  by:  Joinder  as  plaintiflB»  I  Wk 
JOINT  OWNERSHIP: 

in  actions  for  conversion,  |  2109. 
JOINT  PLEA: 

effect  of,  §  3508. 
JOINT  PROPERTY: 

how  levied  upon,  §  5187. 
JOINT  SERVICES: 

what  are,  §  902. 

recovery  for,  §  902. 
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JOINT-STOCK  ASSOCIATION: 

dissolution  and  distribution  of  effects  of,  I  2630. 
JOINT-STOCK  COMPANIES: 

ayerment  of  character  of:  in  actions  by  and  against,  |  806w 
JOINT  TENANTS.    See  Tenants  in  Common. 

as  parties  plaintiff,  §§  139-141,  3(>4-368. 

complaint  by:  form,  §  3(^. 

in  actions  in  ejectment,  §|  367,  3760. 
JOINT  VENTURE: 

settlement  of  proceeds  of,  |  610. 
JOINT  VERDICT.    See  Verdict. 

when  conclusive,  §  4702. 
JUDGES.    See  Courts}  Superior  Courts. 

of  California  Superior  Court:  number  and  term  of  office,  |  89. 

of  District  Court  of  Colorado:  exercise  of  jurisdiction  by,  §  48e* 

of  Montana  District  Courts:  powers  of,  §  49g. 

power  of:  to  transact  business  at  chambers,  §  29. 

mandamus  to;  in  Judicial  proceedings,  §  5416,  and  note. 

bias  or  prejudice  of:  not  ground  for  change  of  venue,  §  76. 

disqualification  of:  by  reason  of  consanguinity,  i  77. 

disqualification  of:  had  been  counsel  in  case,  i  78. 

disqualification  of:  by  reason  of  interest  in  action,  §  79. 

disqualified:  acts  of,  are  voidable  only,  |  77,  note. 

incapacity  of:  transfer  of  cause,  §  81. 

power  of:  terminates  at  expiration  of  term,  §  4632a. 
JUDGMENT  CREDITOR.      See  Creditor's  Suit 

proceedings  by:  on  confession  of  Judgment,  §  5282. 

suit  by:  to  reach  unpaid  stock  subscriptions,  fi  418a. 
JUDGMENT  ON  PLEADINGS.    See  Judgments. 

in  action  for  purchase  price  of  land,  §  1457b. 
JUDGMENT-ROLL.    See  Appeals;  Bill  of  Exceptions;  New  TrlaL 

what  papers  constitute,  §§  4759,  4760,  and  note. 

papers  constituting  part  of,  I  5063,  note. 

notice  by.  appellate  court  of  errors  in,  $  5063. 

appeal  from:  generally,  §  5047. 

in  case  submitted  without  action,  |  5328. 

motion  for.  nonsuit  no  part  of,  |  4782d,  note. 
JUDGMENTS.    See  Decree;  Default;  Dismissal;  Nonsnitr 

rendition  and  form  of:  what  is.  $  4753,  and  note. 

becomes  "  rendered:  '*  when,  §  4753,  note. 

must  follow  allegations  and  proofs,  §  4756. 

as  Joint  and  several,  S  4757. 

how  facts  should  be  stated  in.  |  4758a. 

can  be  none  without  {headings  on  file,  |  4504,  note. 

on  the  merits,  §  4815. 

costs  constitute  part  of,  |  4886. 

when  obligation  is  payable  in  specified  kind  of  money,  U  476^ 
4772. 

promise  to  pay  in  gold  coin.  $|  4769-4772. 

is  final:  when,  S  4945,  and  note. 
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final:  Instances  of,  §  4755,  and  note. 

judgment-roll:  and  what  constitutes,  §|  4759,  4760,  and  note. 

of  sister  state:  sufficiency  of  certificate  of  exemplification,  §  802. 

liberal  construction  of  pleadings  to  sustain,  I  100a. 

presumptions  in  support  of,  I  5118,  and  note. 

In  Supreme  Court:  concurrence  of  four  Judges  necessary,  |  34. 

power  of  courts  over,  I  4758a. 

amendment  of:  generally,  |  4449,  and  note. 

amendment  of:  nunc  pro  tunc,  SI  4449,  4758,  4758a. 

conclusiveness  of:  generally,  f  4811,  and  note. 

conclusiveness  of:  last  in  point  of  time  is  conclusive,  I  4811* 

note, 
conclusiveness  of:  in  equity,  fi  4812. 

conclusiveness  of:  In  action  for  partition,  I  4813,  and  note, 
conclusiveness:  in  condemnation  proceedings,  f  5452k. 
doctrine  of  res  ad  judicata,  §  4828f . 
doctrine  of  stare  decisis,  S  4828g. 

validity  of:  Jurisdiction  necessary  to  validity  of,  §  4754. 
validity  of:  is  void  on  face:  when,  S§  4828a,  4828d. 
validity  of:  invalid:  instances  of,  S  4828a. 
validity  of:  presumptions  in  favor  of,  §  4828a. 
validity  of:  not  disturbed  for  immaterial  error,  §  4828a. 
validity  of:  not  avoided  by  absence  of  findings,  §  4828a. 
In  favor  of  defendant  for  costs:  validity,  §  3432. 
against  Infants:  validity  of,  §  479. 
validity  of:  after  death  of  party,  I  4828a. 
validity  of:  retaining  fruits  of  void  Judgment:  estoppel,  S  4828a. 
in  particular  cases:  on  award  of  arbitrators,  §  5265. 
against  county:  how  enforced,  f  786. 
in  cases  submitted  without  action,  §  5328. 
of  divorce:  when  operative,  S  4823a. 
in  ejectment:  effect  of,  |  4823b. 
in  action  against  estate:  form  of,  §  4823c. 

against  garnishee:  sufficiency  of  complaint  in  action  on,  S  811a. 
against  partners:  service  on  one,  §  510. 
form  of:  on  sustaining  plea,  S  4823e. 
in  action  on  penal  bond:  form  of,  §  4823d. 
In  partition:  effect  of,  $  2473. 
on  report  of  referee,  §  4816. 
on  report  of  referee:  duty  of  court,  §  4735. 
In  action  to  enforce  liability  of  stockholders,  §  416 
on  verdict:  and  time  of  entry,  |  4825,  and  note. 
entry  of:  on  award  of  arbitrators,  §  652. 
date  of  entry;  pleading,  S  788. 

entry  of:  presumed  to  be  authorized  as  entered,  fi  4758a. 
entry  of:  nunc  pro  tunc,  §  4758a. 
entry  of:  outside  of  district,  §  4758,  note, 
entry  of:  duty  of  clerk  as  to,  SI  4758,  4758a. 
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entry  of:  time  to  enter,  H  4768^  4768a. 

entry  of:  Judgment  book,  S  4758. 

entry  of:  <MxIer  directing  entry,  §  4758a. 

filing  of  findings  of  fact,  §  4753.  note. 

bow  docketed,  §  4762. 

duty  of  derk  aa  to  docketing,  S  4762. 

effect  of  docketing,  §  2563. 

by  default:  allegations  in  suit  to  set  aside  for  fraud,  §  27ML 

by  default:  time  of  entry  of,  |  4796. 

by  default:  setting  aside:  grounds  of,  |  4796. 

by  default:  what  relief  granted  on,  S  4793. 

by  default:  is  void:  when,  §  4788,  note. 

by  default:  entry  of:  by  clerk,  §  4784. 

by  default:  review  on  appeal  from,  §  5078^  note. 

by  default:  form  of  affidavit  on  vacation  of,  S  4800(. 

for  failure  to  answer,  S  4823f . 

of  nonsuit:  directing  verdict  for  defendant,  §  4780a. 

of  nonsuit:  must  not  be  entered  as  one  on  merits,  |  4789. 

of  nonsuit:  is  final,  §  4780,  note. 

of  nonsuit:  is  erroneous:  when,  §  4782. 

by  confession:  attack  on:  for  fraud,  §  2796. 

confession  of:  may  be  entered  without  action,  §  12. 

on  stipulation:  suit  to  annul  for  fraud,  S  2797. 

by  confession:  complaint  in  action  on,  |  791. 

by  consent:  binding  force  of,  S  5288b. 
On  pleading  — 

when  plaintiff  may  apply  for,  §  4604. 

discretion  in  allowing,  S  4609. 

demurrer  to  be  first  disposed  of,  §  4608. 

when  motion  for  should  be  denied,  IS  460^-4607. 

when  answer  is  frivolous,  |  4610,  and  note. 

motion  for:  by  defendant,  §  '4609,  note. 

motion  for:  not  favored,  §  4609.  note. 

not  granted  when  answer  is  verified,  |  4612. 

on  answer:  under  Colorado  practice,  |  3883a 

lien  of:  commencement  and  termination,  |  4768. 

lien  of:  effect:  death  of  party.  $  4764. 

Men  of:  extension  of  beyond  time  specified,  I  4766. 

Hen  of:  postponement  of  in  equity,  -  4765. 

lien  of:  property  subject  to^  |  4767. 

lien  of:  release  of,  S  476a 

lien  of:  not  provable  by  parol,  §  4767,  note. 
On  appeal  — 

will  be  affirmed:  when,  |  6121. 

may  be  affirmed  in  part  and  reversed  in  part,  |  6121,  noii^ 
grounds  for  reversal:  generally,  IS  5123,  6128a. 
reversal  of:  general  rule,  f  5111. 
not  reversed  for  harmless  error,  f  5116. 
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reversed  and  new  trial  <»dered:  when,  §  5125,  and  notei 

effect  of  reversal  of,  §  5124. 

modification  of:  generally,  |  5122,  and  note. 

not  modified  to  suit  proof:  when»  §  5122. 

modification  of:  instances,  fi  5122,  note. 

not  disturbed  upon  mere  preponderance  of  evldeoce,  i  fSMtu 
Satisfaction  of — 
.'  by  lavy  under  execution,  I  4827. 

issue  of  execution  on,  S§  5179^  5180. 

by  payment  or  part  payment,  S  4828^  and  note. 

from  attached  property,  S  4160. 

modes  of  impeachment  of,  S  4828b. 
Vacation  of — 

grounds  for,  §  4796,  note. 

mere  error  not  ground  for,  S  4228d. 

by  suit  in  equity,  §  4828d. 

of  judgment  for  costs,  |  4846c. 

application  addressed  to  discretion  of  court,  §  4828d. 

matter  of  legal  right:  when,  |  4828d,  and  note. 

collateral  and  direct  attack  distinguished,  §  4828e. 

collateral  attack.  S  4828e. 

attack  on:  for  want  of  Jurisdiction,  §  28. 

time  to  move  for,  I  4828d. 

procedure   on,    §   4828d. 

nature  of  motion  to  vacate,  §  4828e. 

motion  for:  notice  and  hearing,  §  4796,  note. 

relief  under  statutes,  S  4828d. 

action  to  set  aside  for  fraud  in  obtaining,  I  2794,  and  note. 

equitable  relief  against,  §  4828b. 

fraudulent:  equitable  relief  against,  |  2798. 

not  relieved  against  in  equity:  when,  §  4849. 

will  be  enjoined:  when,  §  4287. 

action  to  restrain  enforcement  of,   §  2841a. 

erroneous:  remedy  under  Washington  practice,  S  4828c 

how  pleaded:  generally,  Sfi  328,  787. 

of  sister  state:  how  pleaded,  §  799. 

of  court  of  special  Jurisdiction,  S  798,  note. 

of  court  of  foreign  country,  S  799. 

of  Probate  Court,    §  793. 

how  pleaded:  in  federal  courts,  S  790. 

unnecessary  to  aver  unreversal  of,  |  789. 

of  sister  states:  allegation  of  Jurisdiction,  §  804. 
Action  on  — 

right  of  action  on,  §  785. 

oo^istruction  of  statute,  |  4828h. 

assignments  of:  and  actions  by  assignee,  §  347. 

by  foreign  executrix,  §  357,  note. 

what  complaint  must  show  in  action  on,  |  328^  nota 
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ayerment  of  demand  of  payment,  |  797. 

complaint  to  set  aside:  on  ground  of  fraud,  |  4828h. 

complaint  to  restrain  enforcement  of  Judgment,  fi  4828b. 

complaint  In  action  on:  matter  of  description,  }  787,  note 

pleadings  In  action  on  foreign  judgment,  §  4828tL 
Defenses  — 

▼old  judgment,  §  d438. 

denial  of  judgment,  nul  tiel  record,  §  8431. 

right  of  set-off,  §  3430. 

allowance  of  set-off,  §S  3436,  34S6w 

another  action   pending,    §   3429. 

pendency  of  writ  of  error,  §  8433. 

no  opportunity  to  plead  discharge  In  bankruptcy*  I  8488k 

plea  of  fraud  In  obtaining,  §  3443. 

plea  of  payment,  fi  3434. 

plea  of  accord  and  satisfaction,  fi  8428. 

defense  of  dismissal  in  action  on,  fi  792. 

answers  in  actions  on,  fifi  3427-3443. 

replication  to  plea  of,  fi  4581. 
JUDICIAL  BRBORS: 

how  remedied,  fi  4866. 
JUDICIAL  NOTICE.    See  BTldence. 

of  what  facts  court  must  take,  fi  4667. 

of  errors  in  judgment-roU,  fi  6083. 

of  signatures  of  officers  of  court,  fi  3946. 

matters  of:  not  to  be  alleged  in  pleading,  fi  186b 
JUDICIAL  RECORDS: 

how  proved,  fi  6320. 
JUDICIAL  SALE: 

setting  aside:  insufficient  complaint,  fi  31666. 
JUDICIAL  WRITS: 

power  of  Superior  Court  to  issue,  fi  39. 

issue  of:  by  District  Courts  of  North  Dakota,  fi  49b. 

issue  of:  by  Supreme  Court  of  North  Dakota,  fi  88bL 
JURAT: 

to  affidavit:  should  state  what,  fifi  264,  267,  269. 

date  should  be  given,  fi  264. 

place  need  not  be  stated,  fi  269. 

how  subscribed,  fifi  273,  274. 

where  deponent  is  blind,  fi  276. 

when  deponent  is  illiterate,  fifi  27,  28,  8081. 

when  deponent  Is  a  foreigner,  fi  277. 
JURISDICTION.    See  Appellate  Jurisdiction;  Courts. 
1.  Source  and  exercise  of. 

defined,  fi  27. 

necessary  to  rendition  of  valid  Judgment,  fi  4764» 

distinction  between:  and  exercise  of,  fi  27. 

attaches:  when,  fi  27 . 

what  power  Included  in,  fi  27»  notew  ' 
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to  generally  preeumed  in  case  of  Superior  Goorts,  |  28. 

consent  of  parties  :virlll  not  confer,  §  2& 

not  divested  by  consent  of  parties,  |  28. 

of  persons:  modes  of  acquiring,  §  8060. 

how  acquired  over  persons  of  infant  defendants,  |  167. 

court  first  acquiring  Jurisdiction  retains  it,  §  30. 

once  acquired  is  not  lost  by  failure  to  preserve  record,  I  49e. 

limited  and  special:  inferior  courts  confined  to,  |  3S. 

concurrent:  nature  of,  considered,  §  30. 

of  state  courts:  extent  of:  in  general,  §  82. 

of  state  courts:  over  what  subjects,  4  81. 

of  courts:  under  Oalifomla  Oonstitutioa,  I  33. 

of  Superior  Court:  control  of  by  Legislature,  S  89,  note. 

test  of:  in  Superior  Oourt,  |  42. 

of  Oalifomia  Supreme  Court:  in  general,  §  ?AL 

of  Supreme  Court:  how  determined  as  to  amount  involred,  I  SS. 

as  to  amount  involyed:  separate  causes  of  action,  §  1009. 

of  Cblorado  Court  of  Appeals,  |  49f. 

of  Supreme  Court  of  Colorado:  in  general,  §  38a. 

of  Washington  Superior  Courts,  §  4&k. 

appellate:  of  Washington  Supreme  Court,  §  38e. 

concurrent:  of  Washington  Superior  Courts,  §  49fc. 

appellate:  of  Oregon  Supreme  Court,  §  38c. 

of  Montana  courts:  in  construction  of  wills,  I  49g. 

of  District  Courts  of  North  Dakota,  §  49h. 

original:  of  Supreme  Court  of  North  Dakota,  I  86b. 

of  District  Courts  of  Oklahoma,  §  4dl. 

of  Oregon  Circuit  Courts,  |  49J. 

oi  Wyoming  District  Court,  §   401. 

of  Judge  at  chambers,  |  20. 

extent  of:  possessed  by  recorder  of  city  of  Fresno,  I  60,  note. 

of  Justices'  Courts  in  California,  §§50,  50a. 

of  Justices*  Courts  in  state  or  Washington,  |  50b. 

none  in  Justice's  Court  when  title  to  realty  is  involved,  §  50b. 

equitable:  general  principles,  |  38e. 

when  acquired  by  court  of  equity:  is  retained  for  all  purposes, 

§  88c. 
priority  as  to:  general  principle  applicable,  §  49d. 
priority  as  to:  state  and  federal  courts,  |  49d. 
2.  In  particular  actions  and  proceedings  — 
of  action  to  determine  validity  of  corporate  election,  I  49a. 
of  subject-matter  of  arbitration,  I  668. 
In  attachment,  |  4164b. 
to  issue  vnit  of  certiorari,  |  6366. 
to  punish  for  contempt,  §  5296. 
of  action  for  divorce,  |  2674. 
for  divorce  as  dependent  upon  domicile,  §  2688^ 
to  set  aside  default,  §  4797. 
orer  settlement  of  estates  of  decedents,  §  48. 
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over  contested  electtons:  nature  of,  §  14. 

to  settle  statement  and  bill  of  exceptions,  |  5000a. 

in  actions  of  forcible  entry  and  detainer,  S  44. 

of  action  for  fraud,  §  2760. 

of  action  for  foreclosure,  |  ^293a. 

conflict  of:  in  habeas  corpus  proceedings,  §  539& 
i       Id  issue  injunction,  §§  2841e,  4228. 

of  actions  concerning  nuisances,  §  2383. 

to  decree  dissolution  ot  partnership,  §  2031. 

of  actions  for  InJurleB  to  personalty,  §  2110. 

over  person  or  property  in  anotb«'  state,  S  49t>. 

of  action  for  polluting  stream,  fi  2461a. 

of  action  for  recovery  of  wages  of  foreign  seaman,  |  808. 

in  case  of  published  summons,  §  3989,  nota 

of  action  to  quiet  titie,  }  2514. 

in  respect  of  real  property  out  of  state,  |  81. 

to  enforce  spedflc  performance,  §  2866. 

of  action  for  slander,  §  1721. 

of  action  for  taxes,  H  49,  3010. 

of  action  of  trespass  on  lands,  S  2057. 

averment  of:  in  pleading  foreign  judgment,  |  828. 

allegation  of  facts  conferring:  when  necessary,  §  706,  and  nola 

of  Justice  of  peace:  how  alleged,  S  811. 

of  courts  of  sister  state:  allegations  as  to,  S  804. 

natiu*e  of  pleas  to,  S  3362,  and  note. 

want  of,  avoids  Judicial  proceedings,  §  28. 

of  person:  defense  of  want  of,  S§  3358^  3350. 

how  objection  taken  to:  want  of,  IS  3359,  3362. 

demurrer  for  want  of,  S  3080. 

want  of:  as  matter  of  defense,  §  801. 

of  subject:  plea  of  want  of:  averments,  |  8862. 
objections  to:  may  be  raised  when,  S  3082. 
JURISDICTIONAL  FACTS: 

in  actions  by  corinirations,  §  373. 
JURORS.    See  Juryf  Trial  by  Jury. 

qualifications  of:  how  determined,  S  4661. 
challenge  to  Juror:  generally,  S  4663. 
grounds  of  challenge  to,  S  4664. 
waiver  of  objection  on  ground  of  alienage,  |  51041k 
questions  to:  upon  voir  dire,  S  4665,  note, 
excusing  Juror,  S  4690,  note. 
conduct  of:  in  arriving  at  verdict,  fi  4690. 
afildavits  of:  to  Impeach  verdict,  |  4877. 
payment  of  fees  of,  fi  4690c. 
JURY.    See  Jurors;  Trial  by  Jury. 

who  qualified  to  act  as  Jurors,  I  4661. 
when  special  venire  may  issue,  fi  4660,  note, 
bow  imphneled,  fi  4660. 
objections  to  panel:  and  how  interposed^  fi  4662. 
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error  in  imiwjieling  not  prejudicial:  when,  |  5116a. 

trial  of  challenge  to  Juror,  §  4665. 

administering  oath  to  Jurors,  §  4666. 

submission  to:  of  special  issues,  fi  4705,  and  note. 

duty  of:  to  accept  and  follow  instructions,  §  4689ei 

conduct  of:  in  deliberating  upon  verdict,  §  4690. 

proYlnce  of:  Is  exhausted  by  rendition  of  verdict,  §  4697,  note. 

payment  of:  in  case  of  nonsuit,  1 4782c. 

view  of  property  or  premises  by,  i  4690a. 

withdrawal  of  case  from,  §  4690b. 

submission  to:  of  equitable  issues,  §  4633,  and  note. 

misconduct  of:  as  ground  for  new  trial,  I  4876,  and  note. 
JURY  TRIAL.    See  Trial  by  Jury. 

when  may  be  waived,  §  4633,  and  note. 

on  motion  to  dissolve  attachment,  §  4L64c. 
JUSTICES.    See  Judge;  Supreme  Court  of  California. 

of  CalifcHiiia  Supreme  Court:  election  and  term  of  office,  |  85. 
JUSTICES*  COURTS.    See  Appeals;  Justices  of  the  Peace. 

Jurisdiction  of:  in  California,  SS  50,  60a. 

organization  of:  in  California,  §  50. 

commencement  of  action  in,  §  3916. 

issue  of  summons  and  alias  summons,  3917. 

service  of  summons,  I  3918. 

concurrent  Jurisdiction  with  Superior  Courts,  §  50. 

powers  of:  how  determined,  S  50a. 

Jurisdictional  amount  involved,  SI  50,  50a.' 

limitations  on  Jurisdiction  of,  §  50b. 

have  no  Jurisdiction  when  title  to  real  property  is  Involved,  t  60bw 

Jurisdiction  continues  when  once  obtained,  §  50b. 

may  not  set  aside  their  own  Judgments,  §  .50b. 

may  not  grant  new  trials,  S  50b. 

remedies  to  be  taken  as  exclusive:  when,  9  50b. 

Jurisdiction  of:  under  Constitution  of  Washington,  §  50b. 

Jurisdiction  of  action  for  trespass  to  real  property,  §  50b. 

Jurisdiction  of  action  by  assignee  of  funds  In  hands  of  receiver, 
§  50a. 

Jurisdiction  of  action  to  recover  fine,  penalty,  or  forfeiture,  §  50a. 

Jurisdiction  in  actions  of  forcible  entry  and  detainer,  §  50. 

power  to  enforce  personal  liability  of  stockholders,  §  50a. 

appeals   to  Superior  Court:  transfer  of,  §  94a. 
JUSTICES  OF  THE  PEACE: 

are  constitutional  officers,  |  50. 

have  Jurisdiction  of  what  actions,  S  50. 

terms  of  office  of,  S  50a. 

wrongful  refusal  by:  of  change  of  venue:  effect,  §  76,  nota. 

liability  of:  in  action  for  trespass,  |  174. 

complaint  against:'  for  false  imprisonment,  S  1664b. 

Jurisdiction  of:  how  alleged,  S  811. 

Judgments  of:  how  pleaded,  SI  793,  807. 
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JUSTIFICATION.    See  Arrest  and  Bail;  Undertakings, 
under  civil  process,  |  3631. 
under  legal  process:  false  imprisonment,  |  3626. 
of  sureties:  in  appeal  bond,  1 1  501&-5()20a. 
of  sureties:  in  undertaking,  §  1470. 
of  sureties:  in  claim  and  delivery,  S  4206. 
of  conductor  of  train,  S  3620. 
of  master  of  vessel,  §  3618. 
of  ball:  on  arrest  in  civil  action,  |S  4061,  4066. 
matter  of:  In  action  for  trespass,  §  3694. 
of  taking:  under  writ  of  replevin,  S  3702. 
of  officer:  under  Judicial  writ,  §  3723. 
of  officer:  under  execution,  §  3713. 
plea  of:  assault  and  battery,  SS  3608^8610. 
plea  of:  in  libel  and  slander,  §  3639. 
plea  of:  in  quo  warranto  cases,  §  3871. 
plea    of:  trespass  on  chattels,  |  3700. 
replication  to  plea  of,  §  4682. 

K. 

KNOWLBDGB- 

by  corporation:  of  acts  of  agents,  S  3229. 

of  Judge:  to  what  extent  may  be  acted  on,  |  4419a. 

presumption  of,  I  3226. 

allegation  of  ignorance,  §  3223. 

of  rules  of  court:  by  parties,  §  4632a. 

L. 
LAND.    See  Real  Property. 

possession  of:  generally,  §S  2244-r2248. 

designation  of:  in  trespass,  S  2047. 

bounded  by  pond:  how  defined,  §  2616. 

bounded  by  pond:  extent  of  grant,  S  2432. 

power  to  take  for  public  use,  §  6462c. 

condemnation  of:  injunction,  §  4302. 

complaint:  allegation  by  reversioner:  form,    §  2036. 

complaint:  for  undermining:  form,   fi  2033. 
LANDLORD  AND  TENANT.    See  Lease. 

evidence  of  relation  of,  §  2961. 

term  of  lease,  §  934. 

new  tenancy  by  implication,  |  2968. 

relation  of,  necessary  to  maintenance  of  action  for  use  and  occu- 
patibn,  I  927,  note. 

liability:  rights  and  duties  of  tenant,  S  2967. 

duty  and  obligation  of  tenant  as  to  repairs.  §§  1308-1311,  2962. 

liability  of  tenant  for  payment  of  rent,  §  933. 

tenant  holding  over:  demand  of  rent  and  for  delivery  of  posses- 
sion, §  2967. 

responsibility  of  landlord  upon  covenant  for  quiet  enjoyment. 
§  1316. 
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application  of  doctrine  of  estoppel,  §  3773. 

liability  in  case  of  nuisance,  fi  2408,  and  note. 

action  of  ejectment  by  tenant.  SS  2270-2274. 

filing  of  bill  of  interpleader  by  tenant,  |  2S43. 

Interpleader  by  tenant:  conflicting  claims  for  rent,  §  4S30,  note. 

expiration  of  term,  §  2968. 

notice  to  quit,  §  2958. 

surrender  of  premises  by  tenant,  §  936. 

eviction:  how  averred,  §  3472. 

waiver  of  forfeiture  by  landlord,  IS  937,  1303. 
LAW.    See  Conflict  of  Laws. 

conflict  of:  insurance,  S  765. 

issue  of:  how  Joined,  §  4615. 

new  trial  for  errors  in,  f  4004. 
LAWFUL: 

is  a  legal  conclusion,  §  185. 
LAW  OF  PLACE: 

controls  assignment  of  negotiable  instruments,  §  1184. 

as  governing  sale  and  assignment  of  certificates  of  stock,  1 1436* 

as  regards  annulment  of  marriage,  §  2712. 

of  tax  suits,  I  3014. 

governs  actions  on  sale  and  delivery,  |  1436. 
LAW  OF  THB  CASE.    See  Appeals. 

decision  of  appellate  court  becomes  such,  §  4828g. 

application  of  doctrine  of,  S  5143. 

what  matters  regarded  as  dicta,  S  5143. 

not  applicable:  when,  §  5143,  note. 
LAT  DAYS.    See  Charterparty;  Shipping. 
LEASES.    See  Landlord  and  Tenant 

in  California:  for  more  than  one  year  must  be  in  writing,  |  1304. 

covenants  in:  and  how  interpreted,  §1  1298-1300. 

who  bound  by  covenants  in,  §  1305. 

complaint  for  breach  of  covenant  for  quiet  enjoyment,  |  1315. 

when  to  be  deemed  void,  |  1306. 

admission  of:  in  evidence,  §  1304. 

obligation  of  lessee*  to  repair,  S|  1308-1311. 

assignment  of:  action  by  assignee,  §  344. 

allegation  of  assignment  of,  §  939. 

waiver  of  forfeiture  of,  §  937. 

complaint  in  action  for  rent:  allegations,  S  963a. 

rescission  of:  on  ground  of  fraud:  complaint,  §  1457c,  nota 

specific  performance  of,  §  2887. 
LEAVE  AND  LICENSE: 

as  plea  in  trespass,  §  3605. 

in  forcible  entry  and  detainer,  |  3891. 
LEAVE  OF  COURT: 

to  sue  on  Judgment:  averment  of,  |  795. 

to  sue  on  Judgment:  not  required  in  California,  I  796. 
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to  amend  pleading:  application  for,  |  4447,  and  not*. 

to  withdraw  notice  of  appearance,  §  3962,  note. 

as  regards  amendments,  IS  4447-4450,  44«'>2. 
LEAVE  TO  SUB: 

allegation  of:  In  pleading,  §  310. 

In  case  of  receivers:  allegation  of,  I  590. 

defendants  in  action  for,  §  171. 

essential  averments  in  actions  for.  S  433. 
LEGAL  CAPACITY.    See  Capacity  to  Sue; 

must  be  alleged  by  corporation,  1 378. 
LEGAL  CONCLUSIONS: 

defined,  §  185. 

denial  of:  unavailing,  I  3175. 
LEGAL  EFFECT: 

what  may  be  pleaded  according  to,  §  1112. 

of  documents  offered  in  evidence,  §  962. 
LEGAL  PRESUMPTION.    See  Presumptions. 
LEGAL  PROCEEDINGS: 

publication  of:  may  not  be  enjoined,  f  4328w 
LEGAL  PROCESS: 

Justification  under:  generally,  §  3626. 

action  in  aid  of,  §  2559,  note. 
LEGAL  TENDER: 

law  of:  Is  constitutional,  §  3333. 
LEGATEE: 

action  against:  for  debt  of  ancestor,  §  2616L 
LEGISLATION: 

privilege  of  members  of:  from  arrest,  §  3967. 
LEGISLATIVE  RESTRICTIONS: 

In  matter  of  taxation,  fi  3016. 
LEGISLATURE: 

can  not  confer  other  than  Judicial  functions  on  courts,  |  38. 

may  control  exercise  of  Jurisdiction  by  Superior  Oourts,  |  80. 

power  of:  as  respects  Jurisdiction  of  Supreme  Court,  §  37. 

practice  of  deceit  on,  §  2726. 

act  of:  how  pleaded,  §  329. 

taxing  power  of,  S  3033. 

restrictions  on,  |  3016. 
LEGITIMACY: 

of  children  of  annulled  malrlage,  §  2709. 

of  offspring  of  adulterous  wife,  §  2675. 
LENDER: 

actions  by:  against  borrower.  §§  860-866. 
LETTER  OF  CREDIT: 

nature  and  effect  of,  §  1009. 
LETTERS: 

restraining  publication  of,  S  4328. 

liability  of  common  carrier  of,  S  1940. 
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UDTTBBB  OF  GUARDIANSHIP.    See  Guardian  and  Ward. 

can  not  be  questioned  collaterally,  i  49G. 
LETTERS  TESTAMENTARY: 

Issue  of:  to  confirm  deponent  as  executor,  I  421. 
LEVY.    See  Attachment;  Execution, 
exemptions  from,  SS  5182-5185. 
of  attachment:  regularity  of,  §  4187,  uota 
of  execution:  on  personal  property,  IS  MTS,  5174. 

how  made  on  personal  property,  H  4125,  5174. 

how  made  on  real  estate,  §  4128. 

how  made  on  property  in  custody  of  law,  §  519L 

how  made  on  shares  of  stock,  S  4101. 
LEX  FORI.    See  Law  of  Place. 
LIABILITIES  CREATED  BY  STATUTE: 

action  for:  how  determined,  ft  826. 

complaints  in  actions  for,  §|  812-834. 

complaints:  facts  to  be  stated,  |§  825,  826. 

complaints:  several  penalties:  how  declared  on,  §  826, 

complaints:  statute:  how  declared  on,  §  826^ 

complaints:  statute:  penal  statute,  §  826^ 

complaints:  within  the  statute,  §  826w 

debt  lies  for:  when,  |  82a 

failure  to  pay  assessment,  f  815. 

for  attorney  practicing  without  a  license,  I  813. 

for  divulging  telegraph  message,  §  823. 

for  noncompliance  with  act  concerning  marks  and  brands^  I  820. 

for  selling  liquor  without  a  license,  §  830. 

for  theatrical  exhibitions  on  Sunday,  S  824. 

for  violation  of  gaming  laws,  §  819. 

forfeiture  under  statute:  how  enforced,  fi  817. 

forfeiture  in  rem:  rule  of  pleading,  S  817. 

forfeiture  of  title  to  real  estate,  §  818. 

Intent  must  be  shown,  fi  826. 

ordinance:  how  averred,  §fi  826,  834. 

parties  liable  in  action,  §  826. 

parties  liable:  officers,  §  821. 

parties  liable:  railroad  companies,  fi  822. 

penalty  defined,  fi  826. 

place  of  trial:  in  actions  on,  fi  829. 

provisos  and  exceptions,  fi  827. 
LIABILITY: 

for  goods  sold  and  delivered,  fi  711. 

for  negligence,  fi  1802. 

for  negligence:  causing  death,  fi  1845. 

for  negligence:  of  principal,  fi  173. 

limitation  of:  In  guaranties,  fi  722. 

of  assignee:  in  actions  for  rent,  fi  940. 

of  attorneys,  fi  1994. 

of  baflees,  fifi  1906,  366L 

of  bailor,  fi  1904. 
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of  carrier,  §  1381. 

of  carrier:  as  insurer,  {§  1937-1978. 

of  carrier:  for  loss  of  goods,  §  1939. 

of  carrier:  how  terminated,  ft  1M2. 

of  charterer,  i  1239. 

of  common  and  separate  property  for  debts  of  wife  contracted 
before  marriage,  fi§  444,  454. 

of  garnishee:  when  it  attaches,  §S  4167,  4174. 

of  husband:  to  furnish  necessaries  for  wife,  i  439. 

of  heirs:  In  creditors'  suits,  ft  2613. 

of  forwarders,  ft  ft  1975,  1992. 

of  guarantor:  in  actions  on  proonissory  notes,  §  1208. 

of  Innkeepers,  §  1921. 

of  maker  of  promissory  note,  §fi  1113,  1207,  1210. 

of  obligors  in  actions  on  undertakings,  bonds,  etc.,  i  1562. 

of  parent:  In  actions  by  master  of  an  apprentice,  i  1331. 

of  parties:  in  actions  on  promissory  notes,  H  1203,  1204,  1210. 

of  partners,  {  511. 

of  partners:  in  actions  on  promissory  notes,  ft  1186. 

of  partners:  of  surrlylng  partner,  ft  526. 

of  sheriff:  for  escape  of  prisoner,  ft  578. 

of  sheriff:  on  action  of  claim  and  delivery,  fS  4198,  4214. 

of  sureties  on  indemnity  bond,  (§  3563,  4151. 

of  sureties:  discharge  of,  $fi  1346-1349. 

of  sureties:  on  undertakings  on  appeal,  §§  1479,  1480,  5020. 

of  sureties:  on  undertakings  of  attachment,  ft  4151. 

of  sureties:  on  undertakings  for  release  of  attachment,  ft  4154. 

of  sureties:  on  undertakings,  bonds,  etc.,  §fi  1458,  1563. 

of  sureties:  on  undertakings  of  claim  and  delivery,  ft  4211. 

of  tenant:  in  action  for  rent,  §  933. 

of  trustees:  complaints  in  actions  against  trustees,  {§  404-412. 

of  trustees:  essential  allegation,  fi$  410,  417. 

of  trustees:  InsutDcient  averment,  §  417. 

of  trustees:  time  of  existence  of  debt,  {  417. 

of  trustees:  of  a  corporation,  $  407. 

of  trustees:  of  executors  and  trustees,  §§  421-436. 

of  trustees:  of  trustees  and  receivers  of  a  cori>oratl(Mi,  f  41QL 

of  trustees:  personai  liability,  $$  415-418. 

of  vendor:  on  covenants,  §  1261. 

of  warehousemen.  fiS  1927-1931. 

of  wharfingers,    §  1932. 
LIBBL: 

satire  distinguished  from  libel,  S  1679.     ' 

libelous  Intent  and  meaning,  {  1693. 

sending  letter  containing  libelous  matter,  §  19&L 

libelous  imputations:  instances,  §  1692. 

sufficiency  of  complaint  for  libel,  §  1676,  note. 

allegation  of  extrinsic  facts,  ft  1688. 

averment  as  to  ambiguous  article  published,  i  1685. 
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inducement:   'of  and  concerning"  the  plaintiff,  S  lOBB. 
averment  of  publication  of  libel,  ft  1674. 

construction  of  words  alleged  as  11  Del,  S  1687. 
setting  out  the  words  published,  §  liMsl>. 

liability  of  newspaper  publisher,  i  1673. 

action  for:  by  or  against  ciwporatlon,  fiS  378,  1701. 

liability  of  corporation  for,  i  1683. 

issue  of  malice:  how  raised,  I  3649,  note, 
office  of  colhquiutn,  i  3635. 
Defenses  — 

allegations  of  answer:  generally,  §  3684. 

notice  of  defense,  S  3642. 

I^eading  truth  of  publication,  $  3646^ 

plea  in  bar,  i  3643. 

Justification  and  mitigation,   ft  3640. 

denial  and  Justification,  ft  3637. 

filing  of  supplemental  complaint,  i  4535a,  note. 

new  trial:  excessive  damages,  §  4915. 
LIBEL  AND  SLANDER.    See  Libel;  Slander. 

defined,  i  1675. 

motives  and  intent,  i  1668. 

malice  not  implied:  when,  i  1672. 

parties  to  action,  {  1677. 

Joinder  of  causes  of  action,  $  1677. 

complaint:  material  allegations  of,  $fi  1665-1667. 

malice:  and  allegation  of,  fi§  1670,  1671. 

gist  of  action  for,  ft  1676. 

alleging  names  of  customers  lost,  i  1682. 

averment  of  business  or  official  capacity  of  plaintiff,  f  1686. 

allegation  and  proof  of  special  damage,  §S  1680,  1694. 

award  of  exemplary  damages,  i  1681. 

words  with  covert  meaning,  $  1607. 
office  of  innuendo,  ft  1689. 

innuendo  not  essential:  when,  $  1690. 

privileged  communications,  §   1678. 

abatement  of  actions  for,  §  1708. 
liIGENSE: 

ticket  of  admission  to  place  of  amusement,  f  3615. 

attorney  liable  for  not  procuring,  i  813. 

for  selling  liquor  without,  $  830. 

complaint  for  nonpayment  of:  form,  ft  3067. 

allegations  in  action  to  collect  license  tax,  {  3067a. 

how  pleaded  as  defense  in  trespass,  ft  3696. 
LIENS.    See  Mechanic's  Lien;  Vendor's  Lien. 

of  attachment:  priority,  ft  4129. 

of  contractor:  takes  precedence  over  garnishment,  S  4092. 

fOT  freight:  right  of,  ft  1254. 

on  goods:  who  entitled  to:  generally,  {  1909. 

of  Judgment:  generally,  H  4763^768. 
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of  pledgee:  in  thing  pledged,  i  1912. 

for  storage  of  chattels,  ft  3709. 

assignability  of,  {  334,  note. 

interest  conferred  by:  not  generally  attachable,  f  4098,  note. 

acquired  by  commencement  of  creditor's  suit,  S  2575. 

foreclosure  of:  sufficiency  of  complaint,  f  2382c. 

parties  to  foreclosure  of,  i  2382c. 

walTer  of,  fi§  1931,  2374. 
lilFB  POLICY.    See  Insurance. 

oi  Insurance:  averments  of  complaint  in  actloo  od,  f  754a. 

exempt  from  execxition,  f  5184. 
UMITATION.    See  Statute  of  Limitations. 

title  by.  S  2269. 

of  carrier's  liability  by  special  contract,  f  1976. 

of  Jurisdiction  of  courts:  effect,  f  28. 

on  ai^ellate  jurisdiction  of  Oregon  Supreme  Oourt,  f  38c. 

on  Jurisdiction  of  Justice's  Court,  $  50b. 

as  to  time  of  will  contest:  in  cases  of  persons  under  disability, 
I  495. 

of  liability  oo.  guaranty,  ft  722. 

on  argument  of  counsel,  f  4686. 

action  for  death  of  i>er8on  by  wrongful  act,  i  1846i. 
LIS  PENDENS: 

necessity  of  filing:  to  charge  purchaser,  i  8974. 

commencement  of  suit  as  notice,  i  3965. 

effect  of:  generally,  i  3971. 

as  constructiye  notice,  ft  3967. 

effect  of  neglect  to  file,  §  3972. 

when  notice  of  begins,  §  3965,  note. 

actual  notice  equivalent  to  filing  of,  i  3964. 

contents  of  notice,  ft  3d76. 

new  notice:  when  necessary,  {  3975. 

time  of  filing,  i  3d82. 

to  what  actions  and  proceedings  applicable,  $  3966,  and  note. 

rule  restricted  to  suits  in  state  courts,  §  3981. 

fUlng  notice  of:  in  partition  suit,  S§  2481,  3977. 

not  necessary  in  suit  to  enforce  lien  of  tax,  §  3980. 

purchaser  bound  by  decree  in  suit,  {  3979. 

who  not  affected  by,  S$  3967,  note,  3970. 

purchaser  pendente  lite:  subject  to  what  equities,  f  3978. 

creditor's  suit,  §  3968. 

lien  of  decree,  ft  3973. 
LITIGATION: 

appointment  of  receiver  pending,  §  585. 
LIVE  STOCK.    See  Common  Carriers. 

liability  as  regards  carriage  of,  §  1943,  and  note. 
LIVERY-STABIvB  KEEPER: 

li3n  of,  i  1909. 

Vol.  Ill  — 125 
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LOOAL  ACTIONS: 

affecting  realty:  place  of  trial,  f  62a. 
LOCAL.  L.AWS: 

effect  of:  repeal  of»  {  8016. 

goyem  foreign  corporationa,  {  371. 
LOCAL  PBJSJUDICE.    See  Change  of  Venua 

aa  ground  for  change  of  yenue^  Sf  69,  70,  note. 

aa  ground  for  removal  of  cause  to  federal  court,  f  90e. 

petition  for  removal  of  cause  on  ground  of ,  f  96c. 

existence  ot:  as  immaterial:  when,  9  70,  note. 
LOCATION: 

of  mining  claims,  i§  2280,  2262. 

of  corpontti<Hi:  presumptl<Hi  ct  court  aa  to^  i  STL 
LOGGBR'S  LIBN: 

Tenue  of  actl<Hi  to  enforce,  f  62a. 

foredoaure  of:  complaint,  f  2868e. 
LOBS: 

alleg&tioos  as  to:  in  complaint  on  marine  policy,  f  767* 

allegation  of:  in  action  for  Blander  of  title,  f  2010. 

must  be  alleged  in  complaint  on  insurance,  i  740. 

of  baggage:  complaint  against  carrier,  f  1967. 
LOST  INSTRUMENT: 

affidavit  to  prove  loss,  i  6316, 

pleading  in  case  of,  {  979. 
LOST  NOTE: 

insufficient  denial  in  acdon  on,  f  8609. 
LOST  PAPER: 

action  oo.  loat  check:  measure  of  damages,  f  1078. 

action  on:  bond  of  indemnity,  f  1114. 

proof  of  contents  of,  i  6323. 

complaint  stating  cause  of  action  on  lost  note,  f  112(X 
LOST  PLEADING: 

how  supplied,  f  4606. 
LOST  RECORDS: 

exercise  by  courts  of  power  to  supply,  f  49c. 
LUNACY: 

ground  for  annulment  of  marriage,  ff  2721,  2722. 
LUNATIC.    See  Insanity. 

custody  of,  i  498. 

suit  for  benefit  of:  in  whose  name,  f  601. 

MACHINERY: 

Injunction  to  restrain  remoTal  of,  f  4864. 
MADE  AND  DELIVERED: 

imports  consideration,  f  1006. 
MAIL: 

liability  of  contractor  for  carrying,  f  1940. 

service  of  summons  and  complaint  by,  If  8911,  8942,  8948. 

service  of  notice  by,  I  4416. 
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HAINTENANOE: 

of  wife  and  children:  provision  for:  in  wetUna  for  dlToroe,  |  M7T. 

of  wife  without  divorce:  action  for,  |  2606^  and  note. 
MAKING: 

implies  a  deliyery,  S  1105. 
MALICE: 

issue  of:  how  raised,  S  3649,  note. 

is  a  question  of  fact,  f  4616. 

in  actions  for  assault  and  battery,  i  1627. 

in  false  imprisonment,  {  1656. 

in  malicious  prosecution,  {f  1777,  1794. 

in  libel  and  slander,  {|  1670,  1672. 

in  slander  of  title,  S  2040. 

f(»in  of  denials  of,  S  3647. 

need  not  be  averred  in  action  for  refusing  plalntilTB  vote,  f  1099. 
MALICIOUS  ARREST: 

action  for:  and  when  it  lies,  §$  1792-1797. 
MALICIOUS  ATTACHMENT: 

complaint  in  action  for,  f  1771,  and  note. 
MALICIOUS  PROSECUTION.    See  False  Imprisonment 

gist  of  the  action,  for,  f  1774. 

malice  and  want  of  probable  cause  necessary  ingredients,  S  1656. 

malice  and  want  of  probable  cause  must  both  concur,  f  1788. 

dismissal  as  proof  of  want  of  probable  cause,  f  1789. 

action  for  will  lie  when:  instance,  f  1784. 

action  will  not  lie:  when,  {  1786,  and  note. 

cause  of  action  for:  not  assignable,  {  1766. 

conspiracy  to  harass  plaintiff,  f  1766. 

conspiracy:  averments  in  action  of,  S  1767,  and  note. 

suing  out  malicious  attachment,  $  1775. 

action  for:  against  corporation,  {§  378,  1769. 

essential  averments  of  complaint,  ft  1772. 

facts  only  to  be  alleged,  ft  1773. 

allegation  of  joint  agency  on  part  of  defendants,  §  1776u 

malice  mu8t  cxiRt  and  be  alleged,  S  1777. 

averments  showing  motive,  $  1778. 

allegation  of  special  damages,  fl  1782. 

defective  complaint  cured  by  verdict,  S  1771. 

privileged  charges,  9i  1781. 

probable  cause:  nature  of:  and  when  exists,  §§  1770.  1780. 

prosecution  must  have  terminated  in  plalntifTs  favor,  {  ITfL 

criminal  prosecution  is  terminated:  when,  §  1701. 

action  for  malicious  arrest:  averments,  ff  1793-1797. 

Joinder  with:  of  other  causes  of  action,  ft  1795. 

election  between:  and  false  imprisonment,  {  1653. 

advice  of  counsel  as  a  defense,  |  1797,  and  note. 

action  f<Hr  malicious  arrest  does  not  lie:  when,  |  1797. 

denial  of  probable  cause,  II  8625. 

damflffes  in  action  for.  I  1770. 

conviction  of  plaintiff  by  Jury,  |  1768. 
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MALPRACTICE: 

by  pbysldaji  or  surgeon:  liability,  SS  1875,  1876L 
MALTKEATMBNT: 

complaint  against  physician  for,  i  1874. 
MANDAMUS: 

nature  of  the  remedy:  generally,  ft  5416,  and  note. 

Is  a  purely  civ  11  proceeding,  §  5416,  note. 

no  adequate  remedy  at  law,  ff  5409,  5421. 

test  whether  writ  shall  issue  or  not,  i  5409,  note. 

In  what  cases  writ  may  issue:  instances,  §  5422,  and  noto. 

determination  of  rights  on,,  f  5429. 

in  what  cases  writ  not  allowed,  $  5422,  and  note. 

office  of  writ:  generally,  §  5409. 

exercise  of  discretion  can  not  be  controlled  by,  §  5409^ 

Jurisdiction  to  issue  writ  of,  ft  ft  5409,  5413. 

Supreme  Court  has  power  to  issue  writs  of,  $  36. 

lies  to  compel  settlement  of  bill  of  exceptioiis,  {  5060a« 

lies  to  compel  judge  to  settle  statement,  §  4897,  note. 

win  not  lie  to  compel  trial  of  cause:  when,  §  120. 
L4e8  — 

to  county  officers,  i  5410. 

to  control  canvassing  board,  i  5419,  note. 

to  compel  holding  of  election,  S  5419,  note. 

to  ministerial  officers:  generally,  §  5414. 

to  municipal  corporations,  ft  5415. 

to  restore  person  to  office,  §  5417. 

to  religious  corporations,  |  5418. 

to  state  officers,  ft  5419. 

to  governor  of  state,  ft  5411. 

demand  to  perform  prior  to  applicatloni,   {  6428L 

notice  of  application   for,    ft   5434. 

petition  for:  contents  and  sufficiency,  {  5441,  and  note. 

pleadings  in,  §{  5439-5441. 

proceedings  and  practice  on,  S  5427. 

in  what  county  proceedings  commenced,  §§  55,  5435. 

what  affidavits  must  show,  S  5427,  and  note. 

hearing  of  case,  ft  5430. 

form  and  contents  of  writ,  §  5425. 

alternative  or  peremptory  writ:  which  first  issued,  §  5420. 

alternative  writ  not  isued:  when,  §  5441a. 

writ  of:  how  served,  §  5438. 

return  to  writ:  sufficiency,  {  5437.  • 

disobedience  of  writ:  penalty,  $  5424. 

order  refusing  writ  is  final  judgment,  $  5441a. 

judgment  for  applicant:  damages,  $§  54.^1,  5436. 

miscellaneous  matters  pertaining  to,  §  5441a. 

motion  for  new  trial,  §  5432. 
MANDATE.    See  Mandamus. 

writ  of:  lies  when,  $  5409,  note. 
MA  NUF  ACTURBR : 

of  poods:  remedy  where  goods  are  not  accepted,  ff  1401-14061 

protected  In  use  of  name,  §  2832. 
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MANUSCRIPT: 

enjoining  publication  of,  9  4328. 
MAP: 

copy  of:  in  transcript  on  appeal,  §  5061. 
MARGINS: 

money  advanced  as:  not  recoverable  back,  $  866,  note. 
MARINE)  POLICTY: 

of  insurance:  complaint  in  action  on,  i  767. 
MARKS  AND  BRANDS: 

action  for  penalty  for  alteration  of,  f  820. 
MARRIAGE.    See  Breach  of  Promise;  Husband  and  Wife;  Married 
Woman.  * 

Is  a  valuable  consideration,  ft  1366. 

special  pleas  of,  §§  3282,  3284,  3286. 

abatement  of  action  by,  {  3285. 

form  of:  Immaterial  a»  affecting  liusband*s  liability,  i  451. 

age  of  consent  to,  §  2718. 

proof  of:  in  action  for  divorce,  ft  2678. 

proof  of;  necessary  in  action  for  criminal  conversation,  S  1888. 

InsutDcient  averment  of,  fi  463. 

action  for  breach  of  promise  of  lies:  when,  ft  1366. 
Annulment  of — 

though  ipso  facto  void:  should  be  judicially  declared  void,  |  2(99. 

grounds  for  annulment  of,  {  2707. 

action  for:  by  whom  and  w^hen  brought,  S  2708. 

children  of  anniilled  marriage,  §§  2700,  2710. 

law  of  place  as  regards  annulment,  §  2712. 

fraud  as  ground  for,  §  2715. 

on  ground  of  fraud:  complaint,  §  2706. 

on  ground  of  nonage:  complaint,  §§  2716,  2717. 

for  antenuptial  unchastity,  $  2713. 

on  ground  of  lunacy:  complaint,  §  2721. 

on  return  to  reason  of  insane  person,  $  2722. 

absence  of  former  husband  for  five  years,  {  2720,  and  note. 

former  husband  or  wife  believed  to  be  dead,  ft  2720,  note. 

former  spouse  living:  complaint,  §  2719. 

for  physical  Incapacity:  complaint,  §  2723. 

for  Impotency:  medical  examination,  S  2724. 

complaint  to  declare  marriage  void:  form,  S  2725. 

effect  of  Judgment  of  nullity,  §  2711. 

no  allowance  of  alimony,  §  2714. 
MARRIED  MAN: 

is  liable  in  action  for  breach  of  promise,  §  1372. 
MARRIED  WOMAN.    See  Husband  and  Wife. 

as  party  to  actions,  §  155. 

as  party  to  action  for  partition,  S  2477. 

who  may  sue  for  injuries  to,  §  155. 

when  may  sue  alone,  §§  155,  469. 

can  not  sue  alone:  when,  §  470, 

action  by:  to  recover  homestead  property,  S  165. 
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MARBIBD  WOMAN  —  Cootinued. 

in  action  by  respecting  separate  property:  coyertnre  need  not 
be  alleged,  {  446. 

<Auirging  separate  estate  of:  demand  and  form  of  judgment* 
f  447. 

action  by:  for  divialon  of  common  property:  what  complaint  must 
state,  f  462. 

action  by:  insufficient  averment  of  marriage,  9  463. 

liability  of:  on  personal  contracts,  |  449. 

complaint  against:  as  indorser,  seeldng  to  charge  her  separate 
estate,  f  459,  note. 

allegations  ctiarging  her  as  sole  trader,  (IS  473-476. 

Joinder  with  husband  as  defendant  in  acticm,  ft  166. 
MASTER  AND  APPRENTICE: 

liability  of  parent  on  apprentice's  indenture,  9  1331. 

age  of  apprentice  determined  from  indentures,  9  1325. 

breach  of  indentures:  how  alleged,  9  1329. 

master  can  not  assign  indentures,  9  1326. 

annulment  of  indentures  for  fraud,  9  2757. 

right  of  action  by  apprentice  against  master,  9  1333. 

master  entitled  to  apprentice's  wages,  9  1327. 
MASTER  AND  SERVANT.    See  Seduction. 

relation  of  respondeat  superior,  99  1862,  1863. 

degree  of  care  required  towards  servant,  9  1839. 

liability  of  master  for  servant's*  negligence,  9  1808. 

Joinder  of:  as  defendants  in  action  for  servant's  negligence^ 
9  1834. 

liability  of  master  for  tort  of  servant,  9  1641. 

rtght  of  master  to  discharge  servant,  9  1318. 

remedy  of  servant  for  wrongful  discharge,  9  1318,  and  notei 

negligence  of  master:  how  charged,  9  2010,  note. 

plea  in  excuse  of  performance  by  apprentice,  9  3561. 

action  by  master  for  injuries  to  servant,  9  156. 

risk  assumed  by  servant  or  employe,  9  1840. 
MASTER  OF  VESSEL.    See  Navigation:  Shipping. 

powers  of,  9  1242. 

liability  of  for  assault,  99  1628,  3618. 
MATERIAL  ALLEGATIONS.    See  Allegations. 
MATERIAL  AVERMENTS.    See  Averments. 
MATERIALMEN: 

action  by:  to  enforce  mechanic's  lien,  9  2355. 
MATERIALS  FURNISHED: 

averment  of:  change  of  terms,  9  1219. 

proof  In  action  for,  9  1405. 

complaints  for  materials  and  services,  99  642,  643,  912-919. 
MATURITY: 

of  note  payable  in  chattels,  9  1195. 

presentment  at:  averment,  9  1058. 

demand  necessary:  when,  9  1195. 
MEASURE  OF  DAMAGES.    See  Damages. 
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MSGHANIG*S  LIBN: 

nature  of,  I  2868. 

rule  as  to  right  af  lien,  I  2806. 

order  of  priority  of  lleoB,  f  2862. 

what  services  within  Uen  act,  §  2862,  and  nota 

notice  of  terms  of  contract,  f  2368. 

notice  ot  Hen:  allegations  as  to,  S  2861a. 

assignability  of,   {  334,  note. 

Jurisdiction,  f  2361,  and  note. 

ownership:  sufficiency  of  comi^alnt,  f  2860a. 

Interest  of  third  parties,  S  2360. 

description  of  the  premises,  f  2349. 

complaint  by  subcontractor:  form,  f  2868L 

signing  of  yeriflcati(Mi,  {  2860.        # 

statement  of  demand,  S  2366. 

relatlTe  rights  of  parties,  {  2364. 

right  of  action  for  debt  not  Impaired,  |  2861. 

name  of  employer  of  claimant,  {  2367. 

Joinder  of  causes  of  action,  {  2368a. 

allegations  as  to  materials  furnished,  i  2366. 

requisites  of  complaint:  generally,  §  2368a. 
Enforcement  of  — 

subsequent  statute  governs,  ft  2367. 

action  by  materialmen  for,  f  2366. 
.  parties  plalntlfT,  ft  2360,  and  note. 

parties  defendant,  §  163,  note. 

Joinder  of  parties  In,  S  143. 

parties  Intervening  in  suit,  §  2369. 

limitation  of  action  for,  §  2364. 

change  of  cause  of  action  for,  $  23.58c. 

foreclosure  of:  form  of  complaint,  f  2844. 

foreclosure  of:  complaint  by  subcontractor,  §  2847. 

foreclosure  of:  construction  of  averment,  f  284S. 

foreclosure  of:  credits  and  offsets,  $  2346. 

foreclosure  of:  alteration  of  building,  §  2345 

foreclosure  of:  Jury  trial  under  Washington  practical  | 

demurrer  to  foreclosure  complaint,  f  3169a. 

plea  of  payment,  {  3806. 
MEDICAL  SBRVIOBS: 

averments  of  complaint  in  actl(Mi  f<K',  |  402. 
MEMBERS: 

of  corporation:  as  parties  plaintiff,  f  876. 
MEMBERSHIP: 

in  company:  failure  to  aver,  $  8084. 
MBMORANIHJM: 

of  sale  of  goods:  sufficiency  of,  {  1417. 

of  costs  in  action,  ft  4829. 

under  Statute  of  Frauds,  $  2870. 
MERITS.    See  Affidavit  of  Merita. 
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MBBOBB: 

of  original  cause  of  action  In  award  of  arbitrators,  |  064,  note. 
BXIOAN  GRANT: 

aa  source  of  title  in  support  of  ejectment,  |  2183. 

Statute  of  LimitaUons,  9S  3749,  3751. 
MILL: 

what  grant  of  conveys,  §  2443. 
MINBRAL  LANDS: 

locations  on:  not  conflicting,  S  225L 

ejectment  for,  |  2260. 
MINBR'S  LIBN: 

action  to  foreclose:  averment  of  nonpayment,  |  28581k 
MINBS.    See  Mining  Claims. 

taxation  of  proceeds  of,  f  3087. 
MINING: 

injury  by  to  land:  damages,  §  2081* 
MINING  CLAIMS: 

appropriation  of:  i  2252. 

how  held,  i  2256. 

ownership  of,  i  2256. 

possession  of,  ft  2257. 

constructive  possession,  i  2253. 

extent  of  locaticHi,  ft  2254. 

object  of  mining  regulations,  §  2260i 

sale  of:  must  be  in  writing,  i  2259. 

sale  of:  by  bill  of  sale,  §  225a 

averment  of  ownership  of,  ft  2250,  noteu 

venue  of  actions  relating  to,  {  52. 

pleading  in  action  to  contest,  K  3165t. 

parties  defendant  In  ejectment  against,  f  16Si 

partition  of:  between  owners,  {  2>i73. 

acticm  to  quiet  title  to,  {  2510,  and  note. 

action  for  trespass  upon,  {  2058,  and  note. 

waste  in  removing  mineral  from:  remedy,  I  2i641« 

verdict  In  actions  for,  ft  4708. 

interest  in  subject  to  execution,  §  5106. 

Injunction  to  preserve  pending  litigation,  §  488L 

garnishment  of  proceeds  of,  S  4177. 

appointment  of  receiver  on  judicial  sale  of,  i  602. 

plea  of  forfeiture,  §  3883,  note. 
MINING  CX)RPORATION: 

liability  of  directors,  f  411,  note. 
MINING  INTERESTS: 

taxation  of,  ft  301& 
MINING   LAND: 

action  to  determine  right  to  patent,  t  3165.  nota 
MINING  PARTNERSHIP: 

net  dissolved  by  conveyance  of  one  partner*s  interest,  || 
2640,  nota 
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MINING  REGULATIONS: 

object  of,  {  2260. 
MINING  STOOK: 

pledged:  redemption  of,  i  1911. 
MINORS: 

age  of  consent  to  marriage,  and  proof  as  to,  I  2718. 

who  may  sue  for  Injuries  to,  §fi  15G,  18^ 

actlcHi  for  services  of,  H  910,  911. 
MINUTBS: 

of  court:  what  necessary  to  constitute  part  of  record,  I  5080. 
MISCHIEVOUS  ANIMAL.    See  Animals;  Dogs. 
MISCONDUCT: 

on  part  of  plaintiff  for  breach  of  promise,  §  3571. 

of    Jury:  ground  for  new  trial,  ft  ft  487^-4877. 
MISJOINDER.    See  Joinder;  Parties. 

of  causes  of  action,  $$  315,  315a,  1555. 

of  causes  of  action:  instances,  §§  315,  315a. 

of  causes  of  action:  when  and  how  objected  to,  f  3120. 

of  causes  of  action:  against  husband  and  wife,  f  452. 

of  causes  of  action:  mandamus  and  injunction,  ft  3116,  note. 

of  causes  of  action:  for  penalties,  §  3121. 

of  actions:  injuries  to  person  and  property,  f  3118. 

of  causes  of  action:  suit  on  recognizance,  §  3122. 

of  causes  of  action  against  sheriff,  §  315. 

of  causes  of  action  in  trespass,  §  2055. 

of  parties:  objection  how  taken,  $  3292. 

of  parties  plaintiff:  action  to  restrain  diversion  of  water,  f  2437a. 
MISNOMER: 

must  be  pleaded  in  abatement,  {  3294. 

plea  of:  amendment  by  plaintiff,  i  4481. 

of  corporation:  effect,  {  376. 
MISREPRESENTATION.    See  Fraud. 

by  mistake:  recovery  for,  i  2761. 
MISTAKE.    See  Fraud;  Rescission. 

of  fact:  consists  in  what,  S  2802. 

of  law:  consists  in  what,  f  2803. 

reformation  of  instrument  on  ground  of,  ft  2800. 

recovery  for  misrepresentation  by,  {  2761. 

proof  of,  does  not  sustain  allegation  of  actual  fraud,  f  276L 

alleging  mutual  mistake,  §  3165k. 

in  names  of  parties:  correction  of,  $  212. 

relief  against:  by  amendment,  ft  4450h. 

recovery  of  money  paid  under,  §§  840,  850. 

M>mplaint  to  recover  money  paid  under:  necessary  averments, 
f  851. 

promise  made  under,  as  to  liability:  is  void,  §  667. 

rescission  of  contract  on  ground  of,  f  2801. 

form  of  complaint,  §  2799. 

bow  set  up  in  answer,  i  3416. 
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MISTRIAL: 

a  gnmnd  for  reversal  of  Judgment,  §  5123. 
MITIGATION: 

of  damages:  for  assault  and  battery,  i  3607. 

matter  of:  in  libel  and  slander,  f  SQ40, 

requisites  of  defense,  f  3040. 
MIXING  GOODS: 

by  carrier:  liability  for,  i  1070. 
MOB: 

injury  by:  liability  of  municipality,  S  2003. 
MODIFICATION.    See  Judgments, 

of  judgment:  on  appeal,  i  5122,  and  note; 
MONEY: 

taxation  of,  SI  301^-3021. 

deposit  of:  averment  of  nonpayment,  f  2104,  note. 

deposit  of,  for  use  of  plaintifT,  f  1034a. 

use  of,  by  bailee  in  own  name,  i  1013. 

as  part  of  passenger's  baggage,  i  1950. 

in  custody  of  tbe  law,  {  4094. 

warranty  on  exchange  of,  i  1570. 

In  bank:  levy  of  execution  on,  i  6189. 

collected:  notion  for  misapplication  of,  f  2762. 
MONEY  COUNTS: 

may  be  added  to  count  on  warranty,  f  1610. 
MONEY  DUE: 

on  account:  complaints  for,  §S  605-614. 
MONEY  HAD  AND  RECEIVED: 

nature  of  the  action:  and  when  lies,  f  S  837,  838. 

who  may  recover  for:  generally,  §  846. 

may  be  joined  with  what  cause  of  action,  f  1611. 

election  of  remedy:  waiver  of  tort,  {  854. 

election  between,  and  action  on  case,  §  558. 

when  demand  must  be  made  and  alleged,  §$  843,  844. 

when  demand  before  suit  unnecessary,  §  836. 

essential  allegations  of  complaint,  {  837. 

common  count  for,  in  action  to  recover  deposit,  i  837. 

for  recovery  back  of  money  extorted  under  duress:  complaint 
§839. 

when  the  action  does  not  lie:  voluntary  payments.  §  840. 

complaint  showing  action  barred  by  limitation,  i  841. 

Insufficient  proof  to  support  action  for,  §  841,  note. 

liability  of  attorney  for  moneys  collected,  S  843. 

complaint  against  agent:  sufficient  allegations,  ft  8^5 

when  recovery  may  be  had  against  agent,  ft  848. 

action  of:  for  money  paid  under  mistake,  §§  850,  861. 

complaint  against  factor,  for  price  of  goods  sold  on  credit 
§$  855,  866. 

against  broker  for  proceeds  of  note  discounted:  complaint,  {  858. 

no  recovery  In  action  improperly  brought  as  one  for  mcmey 
had  and  received,  i  859. 
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MONEY  HAD  AND  RECEIVED  —  Continued 

plea  of  discbarge  In  bankruptcy,  §  3440. 

failure  to  allege  demand:  demurrer,  §  3L3I3. 

Insufficient  denials  in  answer,  {  3447. 
MONEY  LENT: 

essential  averments  In  complaint  for,  i  861. 

action  for:  averment  of  nonpayment,  {  862. 

action  for:  statement  of  payments  made  on  account,  f  882. 

complaint  by  lender  against  borrower,  f  860. 
MONEY  PAID: 

liability  to  repay:  how  created,  i  872. 

action  for,  lies:  when,  i  867. 

when  the  action  lies:  Instances,  §  874. 

essential  allegations  of  complaint  In  action  for,  f  868. 

sufficiency  of  comi^aint  In  action  for,  f  868,  note. 

allegation  of  request  necessary,  i  870. 

Insufficient  statement  of  cause  of  action,  §  872,  note. 

complaint  need  not  allege  that  promise  waa  "  In  writing/'  f  868. 

action  for,  by  broker:  averments  of  complaint,  9  874. 

action  by  vendee  to  recover  back  deposit,  S  878. 

action  for  repayment  of  advances  on  services,  if  893-896. 

recovery  back  of  freight  on  failure  of  carriage,  ft  889. 

recovery  back  of  purchase  money;  necessary  allegations,  f  879. 

wager  deposit:  recovery  back  of,  f  882. 

illegal  taxes:  action  for  recovery  back  of,  f  886. 

money  lost  at  play:  complaint,  f  883. 

action  by  surety:  for  reimbursement  from  principal,  f  892. 

allowance  of  interest  on  recovery  in  action  for,  f  880. 

action  tor:  plea  of  assignment  of  claim,  {  3450. 

insufficient  general  denial,  f  3452. 

to  procure  legislation:  sufficient  plea,  f  8453. 

failure  of  consideration,  {  3451. 
MONTANA  DISTRICT  COURTS: 

powers  of  judges  of,  f  49g. 

terms  of,  and  power  of  judge  to  determine  when  begin,  f  49g. 
MOOT  QUESTION: 

aid  of  court  can  not  be  Invoked  for  decision  of,  I  5328»  note. 
MORAL  OBLIGATION: 

as  basis  for  imposition  of  taxes,  §  8022. 
MORTGAGE.    See  Foreclosure;  Complaints,  Forms  pf. 

nature  of  the  contract,  {  2304. 

is  a  mere  security,  i  2305. 

nature  of:  as  security  for  debt,  f  728. 

nature  and  extent  of  lien  of,  {  2304. 

nature  of  defeasance,  {  2291. 

parol  evidence  to  vary  deed,  i  2808. 

power  of  sale  in,  i  2309. 

right  of  surety  by  mortgage,  i  2315. 
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MOBTQ  AGE  —  Continued. 

effect  of  Beverance  from  the  realty,  f  2317. 

gecurlng  notes:  is  no  part  of  contract  of  Indebtednen,  |  725. 

equitable  assignment  of,  {  336,  note. 

assignments  of  debts  secured  by:  effect,  f  346. 

presentment  of  claims  secured  by,  {  431. 

of  realty:  venue  of  foreclosure  suit,  ft  52. 

decree  in  suit  to  foreclose  must  contain  what,  S  4819. 
MORTGAGEE: 

has  no  attachable  interest  in  the  mortgaged  premises,  f  4006. 
note. 

may  sue  for  trespass  to  the  mortgaged  property,  f  2065. 
MOTIONS.    See  Notices;  Serrice. 

contested  or  ex  parte,  ft  4401. 

where  made  and  requisites  of  notice,  f  4401. 

written  notice  of,  required,  §  4401,  note. 

notice  of:  not  necessary,  when,  §  4401,  note. 

may  be  oral  or  in  writing,  ft  4401,  note. 

transfer  of,  to  another  Judge,  ft  4421. 

if  dilatory:  are  not  favored,  %  4419c. 

abandonment  of,  §  1419d. 

granting  leave  to  renew,  ft  4419b. 

Judge  may  act  on  own  knowledge,  9  4419a. 

for  dissolution  of  injunction,  §§  4382,  4384. 

effect  of  appearance  to  oppose  or  defend,  %  3966. 

for  change  of  venue,  {  56. 

for  change  of  venue:  when  may  be  made.  §  74. 

change  of  venue:  will  be  denied  when,  §{  86,  87. 

to  amend:  not  granted  as  of  course,  {  4444. 

to  strike  out  pleading,  ft  4456. 

is  no  part  of  record  on  appeal,  §  5064. 

review  of:  on  appeal,  §  5103a. 

when  not  considered  on  appeal,  ft  1419e. 

construction  of,  §  4406. 
MOTIVE: 

allegations  of:  in  pleading,  %%  1668,  1778,  3634. 
MULTIFARIOUSNESS: 

complaint  not  demurrable  for:  when,  S  3120. 
MI'NICIPAL  CORPORATIONS.    See  Complaints,  Forms  of, 

allegation  of  corporate  character  in  pleading,  f  397. 

actions  by  and  against:  in  what  names  brought,  9  39& 

parties  to  actions  by  and  against  %  398. 

allegations  In  actions  by  and  against:  Instances,  %%  400-40S. 

averment  of  authority  to  enact  by-laws,  ft  400. 

may  be  held  liable  for  nuisances,  §  2396,  note. 

liability  of,  for  Injury  by  mob,  $  2003. 

complaint:  Injury  by  mob:  form,  §  2002. 

may  destroy  building  to  prevent  spread  of  lire,  |  2004. 

liability  for  insecure  streets,  {  1856. 
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MUNICIPAL  CORPORATIONS  —  OoQtinued. 

liability  of:  for  trespass,  f  174. 

Joint  liability  of:  action  against  either,  i  403,  note. 

liability  of:  for  injury  by  negligence,  {  403. 

insufficient  complaint  in  action  against  city  to  recover  for  con> 
Btruction  of  sewer,  §  401. 

actions  by:  to  prevent  unlawful  obstruction  of  streets^  i  408. 

mandamus  to,  i  6415. 
MUTILATED  BOND.    See  Alterations. 

how  pleaded,  §  988. 
MUTUAL  ACCOUNTS.    See  Accounts. 

what  constitute,  {  609. 
MUTUAL  CONSENT: 

dissolution  of  partnership  by,  {  2643. 
MUTUALITY: 

of  contract:  generally  considered,  {  2854. 

averment  of:  in  insurance  actions,  {  706. 
MUTUAL   NEGLIGENCE: 

in  assault  and  battery:  effect,  §  1643. 

in  actions  for  personal  injuries.  H  1835,  ISOBw 

N. 

NAMES: 

of  parties  in  pleadings,  i  211. 

one  Christian  name  only  known  in  law,  f  211* 

correction  of  mistakes  in,  $$  212,  4481. 

mistakes  in:  how  corrected,  ft  4481. 

fictitious:  use  of,  in  pleading,  ft  218. 

use  of  one*s  own  name  as  a  trade-mark,  9  2882. 

injunction  to  restrain  use  of,  i  2832. 
NATIONAL  BANKS: 

allegation  of  corporate  existence  of,  S  225. 

taxation  of  property  of,  f  3023. 

as  respects  actions:  are  regarded  as  foreign  corporations,  i  270l 
NATURALIZATION : 

Jurisdiction  of  Superior  Courts  in,  f  39. 
NAVIGATION: 

rules  of,  §  1830. 

bridg;p  obstructing,  is  a  nuisance,  §  2889. 

carriers  by  water,  liability.  §fi  1964-1967. 
NEARER  OF  KIN: 

that  party  is:  a  conclusion  of  law,  §  185. 
NECESSARIES: 

for  wife:  liability  of  husband  for,  fS  439,  440. 

a  mixed  question  of  law  and  tact  .§  4616. 
NECESSARY: 

a  legal  conclusion,  §  185. 
NE  EXEAT: 

queetioo  of  issuing  writ  of,  can  not  be  raised  by  demurrer, 
I  3165d. 
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NBGATIYB   PRBGNANT: 

what  is,  and  instancee  of,  f  8174,  note^ 
MBGLIOENGE.    See  Answers,  Forms  of;  Gomplalnts,  Fomw  oCL 

defined,  i  200a 

question  of,  d^ends  upon  what,  t  827. 

proximate  and  remote:  illustrations,  i  2009. 

co-operating  negligence:  doctrine  of,  i  2011. 

mutual:  what  rule  applies,  f  1643. 

mutual:  recovery  in  case  of,  i  1886w 

mutual:  city  not  liable,  i  1865. 

how  alleged:  generally,  i  2010. 

sufficient  averment  of:  in  pleading,  ii  1814-lgia 

several  acts  of  alleged  in  one  count,  i§  1817,  2013^ 

general   averment  of  in  pleading,  sufficient,  ii  827,  1815,  and 
note. 

who  liable  for  injury  caused  by,  i  1810. 

parties  defendant  in  actions  for  injuries  caused  by,  i  170. 

actions  for  injuries  caused  by:  allegations  of  complaint,  i  827. 

facts  constituting:  must  be  alleged  in  some  Jurisdlctioiis,  f  327. 

when  action  will  lie  for:  generally,  i  827. 

wnAgful  act  beyond  bounds  of  state,  i  1819. 

omission  of  duty:  averments,  i  1823. 

doctrine  of  respondeat  superior,    i§  1862,  1863. 

of  attorney:  liability  for,  i  1994. 

injury  to  child  by:  liability,  i  1802. 

in  coal  mining:  liability,  i  2081. 

injury  from  negligent  collision  on  water:  liability,  ||  182&-183a 

causing  death:  right  of  action  for,  i  1845. 

causing  death:  allegation  and  proof,  i  1847. 

in  construction  of  dam,  i  2028. 

in  construction  and  management  of  water  ditch,  i  2027. 

question  of:  in  management  of  water  ditch,  i  2440. 

in  permitting  an  escape:  liability  for,  i  679. 

in  construction  of  levee:  complaint,  §  2030,  note. 

liability  of  municipal  corporations  for  injury  caused  by,  |  4i06. 

stoclL  running  at  large  in  highway,  i  1809. 

of  servant:  liability  of  master,  i  1803. 

defenses:  general  denial  in  answer,  i  3654. 

defenses:  contributory:  on  part  of  plaintiff,  i  8681. 

defenses:  concurrent  negligence,  i  3655. 
NEGOTIABLE  CHOSE: 

effect  of  assignment  of,  i  340. 
NBGOTIABI/E  INSTRUMENTS.    See  Bills  of  Bzcbailg»: 
sory  Notes. 

may  be  with  or  without  date,  i  1094. 

filling  blanks  in,  i  1095. 

assignment  of:  what  law  controls,  i  1184. 

rend«1ng  draft  negotiable  by  indorsement,  |  1074. 

sufficiency  of  notice  tr>  Indorper  and  others,  |  1069. 

acceptance  of:  how  pleaded,  §  1034. 
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NBOOTIABLB  INSTRUMENTS  -  Continued. 

protest  of:  and  wheii  necessary,  §  1004,  and  note. 

necessity  of  ayerring  presentment  and  demand   to  charge  In- 
dorser,  §  1122. 

persona  sererally  liable  on:  as  defendants,  f  1121, 

is  dishcMiored:  when,  §  909. 

certificate  of  deposit,  §  1101. 

interest  coupons  to  railroad  bonds,  i  1091. 

what  are:  in  Oolonido,  i  1016,  note. 

bona  Me  holder:  presumption,  i  3647U 
NEOOTIABLB  SECURITIES: 

injunction  t6  restrain,  i  2841. 
NEWLY-DISCOVERED  EVIDENCE: 

character  of:  as  ground  for  new  trial,  ii  4886-4800. 
NEW  MATTER    See  Answer. 

what  constitutes:  and  how  pleaded,  ii  8180,  3180a. 

confesses  and  avoids  cause  of  action,  i  3180. 

in  answer:  must  be  deemed  controverted,  i  202. 

denial  of  motion  to  strike  out,  i  4490c 

reply  t(\  i  4565. 

effect  of  failure  to  reply  t(\  i  8180a. 
NEW  PROMISE: 

when  to  be  alleged  In  pleading,  |  980. 

revival  of  debt  by,  i  427. 

action  on:  allegations  of  complaint,  i  688. 

after  bar  of  limitation:  action  on,  i  1116. 
NEWSPAPER: 

liability  of  publisher  of:  for  libel,  i  1678. 
NEW  TRIAL.    See  Bill  of  Exceptions;  Statement 
1.  In  general  — 

d^ned,  i  4847. 

power  of  court  to  grant,  i  4848. 

on  what  theory  granted,  i  4847. 

power  of  equity  courts  to  grant,  i  4849. 

Justice's  Court  has  no  power  to  grant,  i  50b. 

right  to  move  for:  is  statutory,  i  4852,  note. 

granting  motion  for:  is  discretionary,  i  4850. 

ImiKMlng  terms  on  granting,  §  4851,  and  note. 

granting  of:  instances,  ii  4850,  and  note,  4917. 

when  not  authorized:  generally,  i  4847. 

when  refused:  instances,  i  4917,  note. 

not  awarded  where  rights  of  party  not  prejudiced,  |  5126. 

no  ground  for:  where  facts  are  agreed  upon,  i  4847,  note. 

as  to  part  of  issues,  i  4937e. 

on  appeal  from  Justice's  Court,  i  5158. 

how  sppUed  for:  generally,  i  4854. 

requisite  steps  to  obtain,  |  4852. 

notice  of  inientum  to  move  for,  i  4855,  and  note. 

notice  of  intentlofli  must  be  given  or  waived  to  give  jurbk 
diction,  I  4859. 
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NEW  TKI AX.  —  Ck>ntinued. 

notice  of  Intention:  contents  and  sufficiency  of,  i  4867,  and  nota. 

service  of  notice  of  intention,  §  4856,  and  note. 

notice  of  intention  as  stay  of  proceedings,  fi  4858. 

extension  of  time  for,  f  4860,  and  note. 

notice  of  Intention:  waiver  of,  §  4861.  and  note. 

motion  for:   when  to  be  made,  S§  4930,  note,  4935. 

motion  for:  proceeding  originally  commenced  In  Supreme  Coart» 

i  4937c. 
motion  for:  In  federal  courts,  f  4937d. 
motion  for:  on  what  papers  may  be  made,  §  4892. 
motion  for:  on  affldavlts,  §  4862. 
forms  of  affldaylts  on.  Si  4863,  4873,  4878,  4884. 
motion  for:  use  of  bill  of  exceptions,  §  4893,  and  nota 
exceptions  must  be  taken  at  trial,  f  4908. 
exceptions  must  be  taken  In  time,  §  4868. 
bin  of  exceptions:  ambiguity  in  bill  of,  fi  4937f. 
motion  for:  on  minutes  of  court,  fi  4894,  and  note, 
motion  for:  on  statement  of  case,  fi  4895. 
motion  for:  preparation  of  statement,  fi  4895,  and  note; 
motion  for:  filing  statement,  fi  4899,  and  note, 
motion  for:  settlement  of  statement,  fi  4897,  and  nota 
statement:    settlement  of:  when  made,  fi  4929. 
statement:  effect  of  notice  of  settlement,  fi  4925. 
statement:  how  authenticated,  fi  4928. 
statement:  certificate  of  Judge  or  referee,  fi  4924. 
statement:  exclusion  of  useless  matter  from,  fi  4926. 
statement:  engrossment  of,  fi  4927. 
statement:  amendment  to,  fifi  4922,  4923. 

motion  for:  specification  of  errors  In  statement,  fi  4896,  and  note. 
statement:  sufficiency  of  specifications,  fi  4918. 
statement:  striking  from  files,   fi  4987g. 
motion  tor:  hearing  of:  practice,  fifi  4930,  4934,  and  note, 
motion  for:  parties  to,  fi  4937. 
motion  for:  pendency  of,  fi  4936. 
motion  for:  argument  on,  fi  4931,  and  note, 
filing  of  counter-affidavits,  fi  4862,  and  note. 
Identification  of  affidavits,  fi  4867. 
motion  for:  modification  of  Judgment  on,  fi  4987&. 
motion  for:  denial  of,  fi  4932. 

motion  for:  res  ad  judicata  appUee  to  decision  of,  fi  4987bi 
motion  for:  effect  of,  fi  4933. 

im  ground  of  irregularity  in  procedure,  fifi  4864,  4865. 
what  irregularities  will  sustain  motion  for,  fifi  4869,  4870.  and 

note. 
Irregularity:  taking  papers  to  Jury  room,  fi  4872. 
grounds:  misconduct  of  adverse  part.v:  instances,  fi  4866,  and 

note. 
Irregularities:  absence  of  Judge  from  court-room,  fi  4870,  note, 
on  ground  of  misconduct  of  Jury,  fi  4876,  and  nota 
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IrregularitleB:  sickness  of  Juror  during  trial,  i  4871,  note. 

irregularities:  insufficient  grounds  for:  Instances,  i  4871. 

surprise:  as  ground  of  motion,  f  4881. 

on  ground  of  surprise:  affidavit,  f  4879,  and  note*. 

surprise:  what  must  be  shown,  f  48S3. 

for  surprise:  application:  when  made,  fi  4880. 

surprise:  insufficient  grounds,  fi  4882. 
2.  Newly-discovered  evidence  — 

must  be  subsequently  discovered,  fi  4800. 

must  not  be  impeaching,  f  4888. 

must  be  material,  f  4880. 

must  not  be  cumulative,  fi  4887. 

requisites  and  sufficiency  of  affidavit,  f  4885,  and  note. 

when  new  trial  denied:  counter-affidavits,  I  4801,  and  note^ 

moving  party  must  allege  and  show  diligence,  f  4886,  and  note. 

grounds  for  error  of  law:  generally,  I  4001. 

when  error  in  law  no  ground  for,  f  5113. 

grounds:  error  in  instructions,  §1  4006,  4006. 

grounds:  error  in  findings,  fi  4007. 

erroneous  ruling  as  ground  for,  §  4847. 

grounds  for:  verdict  against  law,  fi  4001,  and  note. 

grounds:  error  in  admitting  evidence,  fi  4002. 

grounds:  error  in  excluding  evidence,  fi  4003,  and  note. 

grounds:  disregard  of  evidence,  fi  4916.  \ 

grounds:  conflicting  evidence,  fi  4002,  and  note. 

grounds:  verdict  against  weight  of  evidence,  fi  4020. 

grounds:  unjustifiable  damages,  fi  4000. 

grounds:  excessive  punitive  damages,  fi  4910. 

grounds:  punitive  damages:  libel  and  slander,  fi  401& 

grounds:  erroneous  rule  in  assessing  damages,  fi  4011. 

grounds:  excessive  damages:  statement  must  show  the  facte, 
fi  4012. 

damages:  insufficient  grounds,  fi  4014. 

grounds:  Inadequate  damages,  fi  4013. 

order  for:  on  reversal  of  Judgment,  fi  5125,  and  note. 

order  denying:  papers  on  appeal  from,  fi  6065. 

appeal  from  order  granting  or  refusing,  fi  4967. 

effect  of  appeal  from  order  granting,  fi  4086a. 

order  affirmed:  when,  fi  40371. 

order  granting:  reversal  of,  fi  4887 J. 

order:  review  of:  generally,  fi  4037h. 

costs  on  awarding,  fi  4843. 

on  proceeding  in  mandamus,  fi  6432. 
NON  CBPIT: 

plea  of:  in  replevin,  fi  3724. 
NONDELIVERY: 

of  goods:  averments  of  complaint  In  action  for,  fi  1062. 
NON  EST  FACTUM: 

plea  of:  in  covenant,  fi  3652, 
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KONJOINDBB: 

of  parties:  how  objected  to,  |  3104. 

special  plea  of,  i  3850. 

form  of  plea  of,  §§  8296-3802. 
NONNEGOTIABLE  PAPER: 

action  on:  by  assignee:  joinder  of  parties  defendant,  f  117S. 
NONPAYMENT: 

necessity  of  averment  <^,  fi  1117,  and  note. 

allegation  of:  note  payable  in  chattels,  f  1197. 

averment  of:  In  actions  for  money  lent,  |  862. 
NON  PERFORMANCE : 

allegation  and  proof  of,  I  328. 

statement  of:  eizcnse  for,  |  328. 
NONPREJUDICIAL  ERROR.    See  Errors. 

not  ground  for  reversal,  H  5116a,  6128a. 

Instances  of,   |  6116a. 
NONPRESENTMENT.    See  CUims. 

of  claims:  effect  of,  ii  42^-432. 
NONRESIDENCE: 

of  defendant:  motion  for  change  of  venne  on  ground  of,  |  67. 
NONRESIDENT: 

service  of  summons  on:  by  mall,  i  8911. 

service  of  notice  on,  |  4419. 

time  within  which  may  appear,  f  8899. 
NONSUIT.    See  Judgments. 

nature  of  motion  for,  f  4780a. 

Is  question  of  law  for  court,  f  4780a. 

what  admitted  by  motion  for,  fi  4780a. 

moticm  for:  is  properly  denied  when,  I  4782,  and  notsi 

statement  of  grounds  for:  in  motion,  |  4781. 

renewal  of  motion  for,  |  4782. 

error  to  grant:  when,  fi§  4782,  4782a. 

In  case  of  variance,  i  4782a. 

failure  to  offer  any  evidence,  i  4782. 

matters  in  answer  not  traversed,  f  8883k. 

Insufficient  evidence  to  authorize  verdict,  |  4782^ 

plaintirs  right  to  take,  §  4782. 

vc4untary:  does  not  estop  bringing  new  action,  f  47801 

waiver  of  error  in  refusing,  fi  4782,  note. 

findings  not  required  in  case  of,  §  4782a. 

granting  after  evidence  all  in,  f  4782a 

relief  to  plaintiff  against  stipulation,  §  4782b. 

motion  for  no  part  of  judgment-roU,  fi  4782d,  nota 

appeal  from  judgment  of,  i  4960. 

review  of  motion  for  on  appeal,  §  4782d.  • 

payment  of  jury  in  case  of,  fi  4782c. 
NONTENURE: 

plea  of:  in  ejectment,  i  3764. 
NORTH  DAKOTA  SUPREME  COURT: 

exercise  of  orlfrinai  jurisdiction  by,  fi  88b« 
NOTES.      See  Promissory  Notes. 
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NOTICE  OF  INTENTION.     See  New  Trial. 

to  moYe  for  new  trial:  generally,  i|  4865-4862i 
NOTICES: 

neceesltj  of:  generally,  f  4409. 

amendment  of,  f  4907. 

how  construed,  fi  4406. 

extension  of  time  for  filing,  f  4405,  note. 

due  notice:  what  is,  f  4408. 

seryice  of:  how  made,  fi  4417. 

how  served  by  mail,  f  4418. 

service  of:  on  nonresidents,  f  4419. 

waiver  of  written  notice,  fi  1419f. 

when  to  be  specially  alleged  in  pleading,  i  824. 

of  acceptance  of  guaranty,  §  723. 

of  appeal:  form  and  sufDciency,  H  6002,  and  noto^  0002ab 

of  assignment:  by  aBsignee  to  debtor,  f  849. 

to  attorney  is  notice  to  client,  f  4410. 

of  award:  service  of  on  opposite    party,  i  647. 

of  motion  for  change  of  venue,  §  56. 

of  application  to  condemn  property,  fi  5452h. 

to  charge  indorser:  how  given,  fi  1161. 

to  charge  indorser:  how  alleged,  fifi  1160,  1163. 

to  charge  Indorser:  sufficiency  of,  fi  1162. 

of  dishonor  of  negotiable  instrument,  fifi  999,  1002^ 

of  dishonor  of  negotiable  instrument:  who  may  give^  fi  1002» 

of  dissolution  of  partnership,  fi  2642. 

of  defense:  in  libel  and  slander,  fi  3642. 

of  disposition  of  vicious  animal,  fi  1872,  note. 

to  guarantor  of  nonpayment,  fi  1200. 

of  nonpayment:  excuse  for  omission  to  give,  fi  1082. 

of  application  for  injunction,  fi  4247. 

of  application  for  removal  of  cause,  fi  96h. 

to  sureties:  on  Indemnity  bond,  fi  1349. 

of  sale  of  pledge,  fi  1907. 

of  trust:  when  parties  are  chargeable  with,  fi  35& 

of  trial:  object  and  sufficiency,  fi  4632a. 
NOTICES,  FORMS  OF: 

general  form,  fi  4402. 

amendments:  notice  of  motion  for  leave  to  amend,  fi  4452. 

amendments:  notice  of  motion  for  leave  to  amend  complaint  by 
addlug  defendant,  fi  4483. 

amendments:  notice  of  motion  for  leave  to  correct  fictitious 
name,  fi  4479. 

amendments:  notice  of  motion  for  leave  to  make  a  party  def aid- 
ant, fi  4531. 

amendments:  notice  of  motion  for  leave  .to  require  plaintiff  to 
elect  between  counts,  fi  4460. 

amendments:  notice  of  motion  for  leave  to  strike  out  irrelevant 
answer,  fi  4465. 
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NOTICE;s,  forms  of  -  Continued. 

ameudmenti:  notice  of  motion  for  leave  to  strike  out  IrreleTant 

matter,  §  4455. 
amenOmentB:  notice  of  motion  for  leave  to  strike  out  sham 

answer,  S  4463. 
amendments:  notice  of  motion  for  leave  to  substltnte  plalntUTs 
1  executor,  §  4502. 

appeal:  notice  of,  fi  4996«. 
appeal;  from  Justices*  Courts,  f  5160. 
;       appeal:  of  settlement  of  bill  of  exceptions  on,  fi  5064. 

See  Appeal, 
appearance:  of  appearance:  form  of,  f  3949. 
appearance:  service  of:  must  antedate  other  notices,  f  4406. 
appearance:  service  of:  effect  of  flUngr*  ii  3948-3962. 
arrest  and  ball:  to  vacate  order  of  arrest,  i  4040. 
/        arrest  and  ball:  for  enlargement  of  time  to  surrender,  |  4075. 
^        arrest  and  ball:  of  ball  Justifying,  f  4066. 
arrest  and  bail:  of  exception  to  ball,  S  4067. 
arrest  and  ball:  of  exception  to  ball:  effect  of  notice,  I  4068. 
arrest  and  ball:  of  exception  to  bail:  service  of,  fi  4070. 
arrest  and  ball:  to  discharge  from  arrest,  §  4057. 

See  AiTest  and  Ball, 
attachment:  notice  of  motion  to  discharge^,  H  4142»  4147. 
attachment:  notice  of  motion  to  discharge:  when  motion  to  be 

made,  6  4145. 
attachment:  notice  to  garnishee:  effect  of,  §  4166. 
attachment:  notice  to  third  persons,  |  4174. 

See  Attachment 
awards:  notice  of:  when  not  essential,  fi  647. 
bin  of  exchange:  notice  to  be  given  to  Indorser,  fifi  1039,  1077. 
bill  of  exchange:  notice  of  protest  to  be  given,  fi  1004. 
check:  notice  to  drawer  of,  fi  1075. 
check:  allegation  of  excuse  for  want  of  notice,  fi  1081. 
check:  allegation  of  excuse  for  want  of  notice:  Insolvency  of 

drawee,  fi  1083. 
check:  allegation  of  excuse  for  want  of  notice:  want  of  funds, 

fi  1082. 
Claim  and  delivery:  to  sheriff  to  return  pr(^c)erty,  fi  4206. 
claim  and  delivery:  of  exception  to  sufficiency  of  sureties,  fi  4203. 
claim  and  delivery:  of  Justification  of  sureties,  fi  4212. 
claim  and  delivery:  of  motion  to  set  aside  proceedings,  §  4215. 
claim  and  delivery:  to  sheriff:  to  accompany  affidavit,  fi  4219. 
claim  and  delivery:  to  plaintiff:  to  indemnify  sheriff,  fi  4220. 
continuance:  notice  of  motion  for  leave  to  continue  in  name  of 

administrator,  fi  4502. 
continuance:  notice  of  motion  for  leave  to  continue  action  on 

death  of  party,  fi  4502. 
costs;  requiring  security  for  costs,  fi  4428. 
covenants:  verbal  notice  of  action  sufficient,  fi  1262. 
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NOTICES,  FORMS  OF  —  Continued. 

entry  und  survey:  of  motion  for  order  allowing  entry  and  Bunrey 

of  land,  fi  4424. 
guaranty:  when  notice  must  be  given,  f  723. 
indemnity:  notice  of  debt  must  be  alleged,  fi  1355. 

injunction:  notice  of  motion  for,  H  4246,  4247. 

injunction:  notice  of  motion  to  dissolve,  §  4374. 

inspection  of  documents:  notice  of  motion  for  order  for,  §  6318. 

insurance:  notice  to  be  shovirn,  §  752. 

interpleader:  notice  of  motion  to  allow,  fi  4528. 

items:  bill  of:  of  copy  of  account,  i  4431. 

Judgment:  notice  of  motion  for  judgment  on  the  pleadings, 
I  4605. 

Judgment:  to  set  aside  judgment  by  default,  t  4800. 

Judgment:  to  make  party  defendant,  i  4483. 

lis  pendens,  fit  3963-3985. 

See  Lis  Pendena. 

lis  pendens,  in  partition,  §  2481. 

lis  pendens,  quieting  title,   S  2521. 

mandamus:  notice  of  application  for.  i  5433. 

new  trial:  notice  of  intention  to  move  for,  S  4853. 

new  trial:  notice  of  settlement  of  statement  on,  S  4921. 

place  of  trial:  of  motion  for  change  of  place  of  trial,  fifi  61-70. 

place  of  trial:  of  time  and  place  of  trial,  fi  94. 

place  of  trial:  of  motion  for  transfer  of  cause,  fi  61. 

pleadings:  notice  of  motion  for  leave  to  file  supplemental  com- 
plaint, fi  4534. 

prohibition:  notice  of  motion  for,  fi  5445. 

promissory  notes:  notice  to  charge  indorser,  fifi  1160,  1206. 

promissory  notes:  how  given,  fi  1161. 

promissory  notes:  how  alleged,  fi  1163. 

promissory  notes:  sufficiency  of,  fi  1162. 

referees:  notice  of  motion  necessary  on  reference,  fi  4719. 

sureties  in  action  against  sheriff,  fi  1349. 

taking  depositions:  notice  of  motioQ  for,  fi  5340. 

taking  depositions:  for  commission  out  of  state,  fi  5344. 

to  produce  papers,  etc.,  on  trial,  fi  5314. 

transfers  of  cause:  form  of  notice  of  motioo  for,  fi  116. 

trust:  when  parties  charged  with  notice  of,  fi  355. 

undertakings:  when  notice  to  representatives  is  unnecessary, 
fifi  1521.  1557. 

of  exception  to  sureties  on  appeal,  fi  5013. 
NOVATION: 

discharge  by:  of  surety  on  bond,  fi  3599. 
NUISANCE: 

defined,  fi  2387. 

distinguished  from  trespass,  fi  2394. 

public:  what  is,  fi  2387. 

Impediments  to  commerce  as,  fifi  4321-4324. 

by  obstructing  streets,  fi  2416. 
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NUISANCB  -  Continued. 

brldgee  abetructlng  nayigation,  i  2389. 

railroad  is:  when,  §  430a 

public:  street  railway  as,  i  2400. 

public  gaming-house  is,  §  2399. 

in  highway:  ordinary  care  to  avoid,  §  2417. 

remedy  for,  §  2396. 

public:  when  actlcMi  lies  for,  S  2401. 

complaint  in  action  for,  fi  2402,  and  note. 

public:  instances  of:  injunction  to  restrain,  f  2400L 

private:  instances  of,   §  2397. 

steam-engine  in  cellar  of  building,  S  2104. 

adjacent  buildings,  S  2388. 

overflowing  dam  and  ditch,  §  2457. 
•  abatement  of  dam  as  nuisance,  §  2446. 

by  diverting  water  of  stream,  §  2428. 

disturbance  of  corporate  franchise,  S  2390. 

private:  allegations  in  action  for,  §  2396. 

Jurisdiction  of  actions  concerning,  6  2398. 

who  may  maintain  action  for,  |  2396. 

who  may  be  held  liable  for,  §  2408,  and  note. 

parties  defendant:  in  action  for,  fi  2396i 

nature  of  action  for  abatement  of,  fi  2380. 

abatement  of:  Jurisdiction  in  Superior  Oourt,  fi  46. 

in  highway:  action  to  abate,  fi  2414. 

In  highway  on  water:  action  to  abate,  fi  2450. 

to  land:  venue  of  action  to  abate,  fi  52a. 

damages  incident  to  action  for  abatement  of.  fi  2402. 

effect  of  verdict  in  action  to  abate,  fi  2406. 

complaints:  for  abatement  of:  forms,  fifi  2384,  2386. 

action  against  continuance  of,  fi  2412. 

allegation  of  request  against  continuer  of,   fi  2410. 

complaint:  for  continuance  of:  form,  fi  2409. 

complaint  on  covenant  against,  fifi  1298^  1294. 

complaint:  land  transferred:  form,   fi   2411. 

complaint:  for  obstructing  way:  form,  fi  2413. 

complaint:  for  erecting:  form,  fi  2383. 

when  injunction  will  lie  to  restrain,  fifi  2392,  2402. 

injurious  to  commerce:  injunction,  fi  4321. 

prior  action  at  law  in  case  of,  fi  2407. 

defenses  to  actions  for,  fifi  3824r-3828. 

irrelevant  allegations  in  answer,  fi  3825w 
N1JL.LITY: 

effect  of  Judgment  of.  fi  2711. 
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OATH: 

to  arbitrators,  |  526(>. 

to  olQcer  In  charge  of  Jury,  i  4680,  nota 

to  Juror,  fi  4006. 
OATHS.    See  Verdict 

of  jurors:  to  impeach  yerdlct,  i  4704b.  '  ^ 

OBJECTIONS.     See  Exc^tloQS. 

to  award  of  arbitrators,  |  5268. 

to  complaint:  how  taken:  generally,  f  8873. 

to  evidence:  when  taken  and  entered,  f  6106w 

to  findings:  when  taken,  I  6106. 

to  instructions:  to  be  taken  at  trial,  fi  6107. 

to  irregularity  in  proceedings,  i  510& 

to  pleaxllngs:  when  taken,  i  5110. 

to  parties  or  joinder  of.  fi  5100. 

to  prayer  for  relief:  how  taken,  i  8078. 

to  referees:  when  and  how  taken,  H  4721,  4781* 

to  yerification:  waiver  of,  fi  302a. 

when  and  how  to  be  taken,  fifi  5104,  5101a. 

waiver  of:  instances,  fi  5104b.  ' 

waiver  of:  by  failure  to  demur,  fi  3165b. 

when  must  be  deemed  waived,  fi  3068. 
OBLIGATION: 

defined,  fi  4009. 

failure  to  fulfill:  a  conclusion  of  law,   fi  1823. 
OCCUPATION: 

meaning  of:  in  ejectment,  fi  2245. 

meaning  of:  In  forcible  entry  and  detainer,  fi  2850. 
OFFER: 

to  restore  property  converted:  effect,  fi  2112. 

to  perform:  in  action  for  employment,  fi  1321. 

to  perform:  in  action  for  sale  and  delivery,  fi  1418L 

to  dissolve  partnership:  effect,  fi  2644. 

on  rescission  of  contract,  fi  2736. 
OFFER  TO  COMPROMISE: 

proceedings  on,  fi  5311. 
OFFICE: 

trial  of  title  to  county  office,  fi  2920a. 

filling  of  vacancy  in,  fi  29ia 

right  to  salary  of,  fi  2917. 

usurpation  of:  defenses,  fifi  3869^3871. 
OFFICE,  USURPATION  OF: 

nature  of  action  for,  and  when  lies,  fi  2908. 

averments  of  complaint  in  action  for,  fi  2905. 

form  of  complaint,  fi  2902. 

complaint:  exercise  of  franchise  not  conferred  by  law:  form, 
fi  2920. 

complaint  against  appointed   officer  for  holding  over:   form* 
fi  2919. 
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OFFIGERd: 

In  what  name  ax*tioiifl  brought  by,  fi  227. 

deBlgnation  of:  in  pleading,  i  809. 

action  against:  for  penalty:  reference  to  statoteb  i  821. 

of  United  States:  Jurisdiction  of  actions  against,  i  31. 

of  corporation:  yerlflcatlon,  fif  290,  880. 

without  process:  when  a  trespasser*  f  d09G. 
OFFICIAL  BONDS.     See  Undertakings^ 

liability  of  obligors,  fi  1562. 

liability  of  sureties,  §  1538, 

defect  in:  wl^eii  immaterial,  i  1547. 

demurrer  for  want  of  signature,  I  3163. 

forms  and  sufficiency  of  complaints  in  actions  on,  if  1533-1538. 

allegation  as  to  date  of,  f  1540. 

allegation  of  delivery  of,  f  1548; 

execution  of:  allegations  as  to,  fi  1549. 

admission  of  execution  of:  by  answer,  |  1544. 

assignment  of  breaches  in  pleading,  U  1538^  1539. 

of  county  assessor:  action  on:  estoppel,  fi  1545. 

action  on  constable's  bond,  fi  1542,  and  note. 

of  executor  or  administrator:  action  on,   fi  1563a. 

action  (HI  bond  of  tax  collector,  fi  1541. 

of  guardian:  action  on,  fi  1563b. 

averments  in  action  on  marshal's  bond,  fi  1553. 

of  receiver:  action  on:  liability  of  sureties,  ^  1558. 

of  county  treasurer:  action  on,  fi  1560. 

of  treasurer:  complaint  in  action  on,  fi  156%  and  notaw 

effect  of  change  of  parties  on,  fi  1540. 

misjoinder  of  causes  of  action,  fi  1565. 

Judgment  in  action  on,  fi  1551. 

defenses:  plea  of  assignment,  fi  3590. 

defenses:  former  action  pending,  fi  3697. 
OFFICIAL  OHAKACTER: 

averment  of:  in  pleading,  fifi  627-632. 

of  executor  Is  implied,  fi  188w 

liability  of  receiver  in,  fi  691. 
OFFSET.     See  Set-off. 

unliquidated  damages  as  subject  of,  fi  8807* 
OMISSIONS:  « 

in  complaint:  cured  by  answer,   fi  31657. 
ONE  SUING  FOR  ALL:  ' 

In  creditors'  suits,  fi  2562. 

commencement  of  complaint  by,  fi  2651.  . 

OPENING  ACCOUNT:  ^     * 

when  permitted,  fi  620. 
OPEN  POLICY.     See  Insurance.  ^  J 

OPINIONS: 

control  of  Judges  over,  fi  5133. 
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OBBJBIR.      See  Appeals:  Motions. 

(leaned,  i  4401. 

power  of  court  to  reylse  or  set  aside,  f  4407. 

not  granted  when  court  is  equally  divided,  §  4418. 

presumption  In   favor  of,   f   4419h. 

made  during  vaeation:  invalidity,  f  4419g. 

entry  of:  in  minutes,  §  44191. 

entry  of:  not  necessary  to  give  effect  to,  fi  44191. 

entry  of:  nunc  pro  tunc,  fi  4411. 

how  served:  generally,  fi  4417. 

to  show  cause:  s^ice  of,  |  4412. 

to  remand  cause:  not  reviewable,  I  96J. 

for  dismissal  of  action,  f  4429. 

for  entry  upon  real  property,  If  4425,  4420. 

for  inspection  of  books,  etc.,  fi  4438i 

In  ins<^vent  proceedings,  |  4414. 

of  revivor:  conclusiveness,  f  4500. 

for  removal  of  cause  to  federal  court,  f  961. 

for  removal  of  cause:  should  declare  the  surety  appror^d,  I  V2SL 

to  strike  out  pleading,  fi  4456,  4457. 

refusing  change  of  venue:  appeal  from,  §  88. 

discretionary:  as  to  parties,  §  4975. 

discretionary:  as  to  matters  of  practice,  fi  4977. 

interlocutory:  nature  of,  §  4978,  and  note. 

appealable:  instances  and  illustrations,  fit  4956-4973,  4966a. 

nonappealable:  review  of,  §  5087. 

nonappealable:  review  of,  on  statement,  §  6026. 

DoniM;)pealable:  instances  and  illustrations,  ffi  4978-49851^ 

review  of:  generally,  |  5088. 
ORDER  TO  SHOW  CAUSE: 

transfer  of:  to  another  Judge,  S  4421. 
ORDERS,  FORMS  OF: 

order  granting  leave  to  file  supplemental  pleading,  Sfi  4540,  4542b 

amendment:  order  giving  leave  to  amend,  §§  4453,  4484. 

amendment:  order  giving  leave  to  correct  name,  i  4482. 

amendment:  order  striking  out  and  adding  new  parties,  i  4485. 

arrest  and  bail:  order  for:  form  of,  |  4023. 

arrest  and  bail:  by  whom  and  when  made,  §  4028. 

arrest  and  bail:  order  vacating  arrest,  S§  4052,  4054. 

arrest  and  ball:  order  reducing  amount  of  bail,  |  4066. 

arrest  and  bail:  return:  forms  of,  fit  4029-4089. 

See  Arrest  and  Bail. 

attachment:  order  for  sale  of  property,  fi  4164. 

attachment:  order  vacating  writ  of,  fi  4157. 

contempt:  order  for:  how  reviewed,  fi  5298. 

contempt:  conclusive,  fi  6299. 

continuance:  order   continuing   action    in    name   of   ezecatoTt 
fi  4503. 

enlarging  time:  order  enlarging  time  to  plead,  fi  4441. 
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ORDERS,  FORMS  OF  —  Continued. 

entry  and  survey:  order  allowing,  f  4427. 

garnishment:  o-rder  to  examine  garnishee,  f  4169. 

garnishment:  other  actions  pending:  as  a  defense,  fi  4175. 

habeas  corpus:  order  granting  writ,  S  5391. 

injunction:  order  to  show  cause  on  motion  for,  S  4242. 

injunction:  order  after  order  to  show  cause,  |fi  4244,  4367. 

injunction:  order  confirming  report  as  to  damage,  §  439& 

Injunction:  order  dissolving  injunction,  g  4397. 

injunction:  order  or  writ  by  the  court,  §  4241. 

injunction:  order  or  writ  by  the  Judge,  S  4240. 

injunction:  with  preliminary  injunctions,   §  4243. 

injunction:  with  preliminary  injunctions:  order  continued,  i  4366. 

interpleader:  order  of,  S  4529. 

interpleader:  making  third  party  defendant,  §  4532. 

intervention:  order  allowing,  g  4509. 

items  of  account:  order  for  further  bill,  S  4436. 

Judgment  debtor:  arder  for  appearance  of,  g  5240. 

Judgment  debtor:  forbidding  debtor  to  transfer,  g  5242. 

Judgment  debtor:  for  payment,  g  5243. 

Judgment  debtor:  for  appearance  of  bailee  of,  g  5244. 

necessary  party:  order  to  bring  in,  gg  4519,  4524. 

necessary  party:  making  third  party  defendant,  g  4532. 

place  of  trial:  o-rder  denying  motion  for  change  of,  g  85. 

place  of  trial:  order  denying  motion  for  change  of:  appeal  from: 

effect  of,  g  88. 
place  of  trial:  order  granting  change,  gg  89-94. 
place  of  trial:  order  granting  change:  proceedings  and  practice, 

gg   91-^. 
place  of  trial:  order  granting  change:  service  of,  g  92. 
reference:  order  of,  g  4712. 
supplemental  pleadings:  order  granting  leave  to  file  answer, 

g  4542. 
supplemental  pleadings:  to  file  complaint,  g  454G. 
striking  out:  order  to  strike  out  Irrelevant  matter,  g  4457. 
striking  out:  order  striking  out  irrelevant  answer,  g  4477. 
substitution:    order    substituting    administrator    or    executor, 

gg  4496,   4503. 
summons:  order  for  publication  of,  g  3938. 
summons:  what  it  must  state  and  direct,  g  3939. 
taking  deposition:  order  shortening  time  of  notice,  g  5341. 
taking  deposition:  order  for  commission  to  take  testimony,  g  5346. 
transfer  of  cause:  order:  form  of,  gg  89,  93. 
transfer  of  cause:  order  removing  to  United  States  courts,  g  118L 
writ  of  assistance:  form  of  order  for,  g  6222. 
.  writ  of  assistance:  object  of  writ,  g  5225. 
ORDINANCES: 

how  pleaded,  gg  330,  834. 
not  Judicially  noticed,  g  18a 
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CUEGON  CIRCUIT  COURTS: 

JurlsdicticMi  of:  under  state  Constitution,  f  491. 
ORGANIZATION: 

of  Justices'  courts,  i  60. 
ORIGIN: 

trade-mark  must  indicate,  ft  2833. 
OUSTBR: 

what  constitutes:  as  between  cotenants,  f  2196. 

of  tenant  in  common  by  cotenant:  remedy,  f  2069. 

allegation  and  proof  of:  in  ejectment,  fi  2196. 

not  necessary  to  support  action  of  trespass,  ft  2069. 
OVERCHARGE: 

of  account;  must  be  specially  pleaded,  i  620. 
QVERPAYMBNT: 

imports  what,  fi  199. 
OWNER: 

allegation  of:  imports  what,  i  2198. 
OWNERSHIP: 

of  yicloua  animal:  when  proof  of,  not  necessary,  I  18TL 

not  necessary  to  allege  in  trespass,  i  3689. 

of  cargo:  allegation  of,  |  628. 

allegation  of:  action  for  conversion,  H  2110,  2116,  2116a. 

allegation  of:  in  ejectment,  S  2198. 

of  note:  allegation  of,  fit  1120,  1163. 

allegation  of:  in  action  of  repleyln,  i  2146» 

sufficient  averment  of,  S  3166q. 

continuance  of:  presumed,  §  199. 

P. 
PAPERS.     See  Inspection. 

substitution  of,  fifi  4604,  4606. 

order  for  inspection  of,  fi  4438. 

in  court  proceedings:  caption  of,  §fi  263-262. 

in  suit:  not  invalidated  by  defective  title,  I  4420. 

in  suit:  service  of,  fi  4417. 

service  of:  by  mail,  fi  4418. 

in  suit:  upon  whom  served,  fi  4667. 

constituting  Judgment-roll,  fifi  4769,  4760,  and  nota, 

proof  of  contents  of  lost  papers,  fi  6323. 

constituting  part  of  Judgment-roll,  fi  6063,  note. 

on  appeal  in  equity  causes,  fi  6071,  note. 

authentication  of  copies  of;  fi  6078a. 
PARENT  AND  CHILD: 

as  plaintiffs  in  action,  fi  166. 

action  by  parent  for  death  or  injury  of  minor  child,  fi  166. 

action  by  parent  for  seduction  of  daughter,  fifi  167,  1891,  1898. 

interest  of  parent  in  services  of  child,  fi  911. 

emancipation  of  child  by  father,  fi  911,  note. 
PAROL  EVIDENCE: 

Inadmissibility  of:  to  make  continuing  guaranty,  |  730. 
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PARTIAL  LOSS: 

complaint  on  Insurance  for  contribution,  |  779s. 

particular  average,  S  780. 
PARTIALITY: 

as  ground  for  change  of  yenue,  Ifi  69,  70. 
PARTICULAR  AVERAGE: 

liability  of  marine  insurers,  fi  783. 
PARTIES.    See  Joinder;  Misjoinder;  Party  In  Interest. 

who  are:  generally,  fii  121,  214. 

same  person  can  not  be  both  plaintiff  and  defendant,  |  124,  not6L 

who  are  plaintiffs  and  who  defendants,  g  124. 

how  named  In  pleading,  S  211. 

equitable  doctrines  as. to:  adopted  by  Codes  of  Procedure^  ^  127. 

action  by  state  or  United  States,  §  148. 

common  interest:  what  is,  §  138. 

suit  or  defense  by  one  for  benefit  of  all,  Ifi  137,  138w 

rule  where  parties  are  numerous,  fi  137. 

who  is  real  party  in  interest,  fi  131. 

third  person  for  whose  benefit  promise  Is  made,  i  182. 

persons  in  whose  names  contracts  are  made  for  benefit  oif  third 
persons,  S  352. 

In  legal  actions,  fi  125. 

in  equitable  actions,  fi  126. 

trustees  of  express  trust:  who  are,  f  351. 

In  designation  of:  titles  to  be  avoided,  §  215. 

unknown:  designation  of,   S  218. 

holder  of  legal  title  to  land,  §  149a. 

in  various  actions:    to  creditor's  suit,  §  2553. 

to  action  on  Joint  and  several  contract,  fi  134,  note. 

In  divorce  cases,  §  2682. 

to  foreclosure  suit:  generally,  §fi  163,  229a  2306»  2307,  238G. 

in  insolvency  proceedings,  |  149a. 

to  actions  by  and  against  municipal  corporations,  i  898. 

to  action  for  partition,  S  2485. 

to  action  for  quieting  tiUe,  §§  2528;  2535. 

to  action:  for  enforcement  of  stockholder's  liability,  f  416. 

to  action  for  specific  performance,  fi  2874. 

trustee  of  school  district,  S  149a. 

joinder  of:  principal  and  sureties,  §  717. 

plaintiff:  Joinder  of  cosureties,  §  149. 

plaintiff:  Joinder  of  partners,  f  142. 

Joinder  of:  action  for  use  and  occupation,  S  990. 

Joinder  of:  In  foreclosure  suits,  §§  143,  163,  2298,  2306,  2307,  2328, 
2335,  2360. 

in  trespass,  fifi  2056,  2098. 

In  undertakings,  §§  1482,  1522. 

In  usurpation  of  office,  fi  146. 

demurrer  for  misjoinder  of,  SI  3107-3110. 

plaintiffs:   must  represent  entire  cause  of  action,  §335. 

plaintiff:  how  plaintiffs  relation  to  contract  may  arise,  |  133. 


INDEX.  105J1 ' 

PARTIES  —  Continued. 

plaintiff:  real  party  in  Interest,  §  149a. 

ce^tuls  que  trust  as  plaintiffs,  §  354. 

plaintiff:  Joinder  of  plaintiffs,  §  134. 

plaintiffs:  refusal  of  plaintiffs  to  Join,  §  186. 

plaintiff:  In  action  for  conrersion,  (  2114. 

plaintiff:  in  actions  on  contracts  made  by  agent,  f  144. 

plaintiff:  in  action  for  causing  death  by  wrongful  acts,  If  1848^ 

1860. 
plaintiff:  in  ejectment,  ff  158,  2109. 
plaintiffs:  in  actions  ex  delicto:  generally,  9  150. 
plaintiff:  in  action  of  forcible  entry  and  detainer,  §  2980. 
plaintiff:  executors  and  administrators,  §  141. 
plaintiff:  foreign  executor  or  administrator,  §  141. 
plaintiff:  in  actions  for  injuries  to  person,  S  154.. 
plaintiff:  In  actions  for  Injuries  to  married  woman,  §  156. 
plaintiff:  in  actions  for  injuries  to  minor  child  or  servant,  §  156. 
plaintiff:  action  for  Injuries  to  personal  property,  S  152. 
plaintiffs:  In  action  for  injury  to  partnership  property,  §  140. 
plaintiff:  In  actions  for  injuries  to  realty,  S  151. 
plaintiffs:  Joint  owners  of  chattels,  §  140. 
plaintiffs:  actions  by  j<Hnt  tenants  and  tenants  In  common,  i 

139. 
plalnUff:  in  action  for  killing  cattle,  §  2012. 
plaintiff:  in  action  on  marine  policy  of  Insurance,  §  768. 
plaintiff:  in  actions  on  promissory  notes,  §  145. 
plaintiff:  in  actions  to  recover  possession  of  land,  {I  867. 
plaintiff:  stockholder:  against  corporation  and  directors,  §  149a. 
plaintiff:  sheriff:  in  action  on  forthcoming  bond,  S  149a. 
plaintiff:  In  actions  for  seduction,  §  157. 
plaintiff:  trustee  of  express  trust,  §  141. 
plaintiff:  in  action  for  use  and  occupation,  S  964. 
defendants:   in  actions  against  assessors,  §  IGO. 
defendant:  in  actions  for  breach  of  contract,  f  161. 
defendant:  In  action  for  conversion,  S  2115. 
defendant:  In  action  for  death  by  wrongful  act,  §  1849. 
defendant:  In  actions  of  ejectment,  f  165. 
defendant:  In  ejectment,  S  2200. 
defendant:  in    actions    against    executors    and  admlnistratom, 

§  162. 
defendant:  in  foreclosure  suits,   S§  163,  2298,  2306,  2307,  2335. 
defendant:  In  actions  for  fraud,  §  164. 
defendant:  husband  and  wife,  §  166. 
defendant:  In  actions  by  or  against  Infants,  f  167. 
defendant:  in  action  for  infringement  of  patent,  §  168. 
defendant:  in  actions  for  injuries  caused  by  negligence,  §  170. 
defendant:  in  injunction  suits,  f  169. 
defendant:  in  action  for  legacy  charged  on  land,  §  171. 
defendant:  In  action  for  nuisance,  §  2396. 
defendant:  in  actions  against  partners,  f  172. 
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defendant:  persons  severally  liable  on  same  oUigation,  §  170. 

defendant:  in  actions  against  principal  and  agent,  §  173. 

defendant:  in  actions  to  set  aside  patents  to  land,  §  159. 

defendant:  in  actions  against  trustees,  §  175. 

defendant:  in  actions  for  trespass,  §  174. 

defendant:  who  to  be  Joined  as:  generally,  §  158. 

defect  of:   objection:  how  taken,  §  3297. 

demurrer  on  ground  of  defect  of,  §§  3102-3105. 

amendments  In  respect  of,  §  4481,  note. 

amendment  by  adding  or  striking  out,  §  4486. 

effect  of  death  of  party,  §  4497. 

miscellaneous:   competency  of:  as  witnesses,  §  4670^  and  note, 

bringing  in  by  cross-complaint,  %  4556. 

continuai^ce  of  cause  by  substitution  of,  §  4491. 

citizenship  of:  as  affecting  removal  of  causes,  §  96b. 

to  motion  for  new  trial,  %  4967. 

duty  of:  to  watch  progress  of  trial,  §  4632a. 

on  appeal:  who  included,  §§  4988,  and  note,  4989. 

how  known  on  appeal,  §  4987. 
PARTITION: 

nature  and  object  of   the  proceeding,  §§  2464,  3832. 

without  action  therefor,  S  2489. 

by  deed:  effect  of,  §  2487. 

by  parol:  how  made,  §  2483. 

by  parol:  when  binding,  §  2482. 

patrial:  when  may  be  made,  S  2484w 

by  attorney  in  fact,  S  2486. 

when  not  presumed,  §  2488. 

when  action  lies:  and  when  not,  §§  2600,  250L 

parties  to  action  for,  §  2485. 

married  woman  as  party  to,  S  2477. 

lienholders  as  parties  to  action  for,  §  2476. 

power  of  guardian  ad  litem  to  defend,  §  3832. 

rights  of  parties:  when  and  how  tried,  S  2492. 

summons:  to  whom  directed,  §  2496. 

filing  notice  of  pendency  of  suit,  §  2481. 

essential  allegations  of  complaint  for,  §  2465. 

nature  of  contingent  interest  to  be  set  forth,  §  2472. 

interests  of  all  parties  must  be  set  forth,  §S  2471,  2479.. 

amendment  of  complaint  in  action  for,  §  4450c. 

complaints:  for  partition  of  realty:  forms,  Sf  2462,  2468. 

complaint:  by  tenant  In  common:  form,  f  2502. 

in  what  cases:  community  property,  (  2466,  and  note. 

of  water  ditch,  §  2498. 

in  case  of  easement,  §  2468. 
rule  in  respect  to  improvements,  §  2494. 

of  land  formed  by  accretion,  I  2474. 

allotment  of  life  estate  subjert  to  remainder.  §  2498. 

proceeding  in  case  of  liens  and  incumbrances,  f  2470l 
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In  cajBe  of  legacies,  §  2475. 

of  mining  claim:  between  owners,  §  2478. 

In  case  of  specific  tract  sold  and  ccmveyed,  §  2495. 

setting  apart  portion  for  ways  and  streets,  §  2499. 

defenses:  what  answer  should  contain,  §  3830. 

disclaimer,  §  3831. 

Infancy,  §  3832. 

injunction,  §  2409. 

cross-complaint  requiring  no  answer,  S  3882,  note. 

procedure:  trial  of  questions  of  fact  in,  §  2466a. 

trial  of  tlUe  in  action  of,  S  2497. 

question  of  deed  obtained  by  fraud,  I  2467. 

appointment  of  referee:  and  duty  of,  IS  '^490,  4722. 

accounting  in:  for  rents  and  profits,  §  2491. 

reTlval  of  suit  against  heirs  of  deceased  defendant,  |  4488. 

power  of  guardian  ad  litem  In  suits  for,  |  486. 

correction  of  error  in  interlocutory  decree  In,  S  2480. 

effect  of  judgment  or  decree  in  action  for,  S  2473. 

coifclusiyeness  of  judgment  in  action  for,  S  4813. 
PARTITION  FENCB: 

jurisdiction  of  Superior  Courts  in  respect  to,  §  47. 
PARTNERS.    See  Partnership. 

authority  of  partner:  in  California,  S  u06. 

authority  of:  to  submit  to  arbitration,  §  507. 

liability  of:  generally,  §  511. 

In  practice  of  medicine:  liability,  S  1876. 

seryice  of  summons  on,  S  8928. 

appearance  in  action  by  one,  I  3957. 

Judgment  against:  service  on  one,  f  510. 

averment  of  execution  of  note  by,  §  518. 

action  against,  on  note:  allegation  by  payee  as  receiver,  f  f  1188w 
1139. 

joinder  of  dormant  partners  In  suit,  §  519. 

liability  to  arrest  in  civil  actions,  §  4010. 

naming  of:  in  {headings,  §  518. 

general:  may  sue  or  be  sued  without  regard  to  special  partners, 
f  514. 

actions  between:  generally,  S  505. 

action  of  account  by  one  partner  against  another,  §  611. 

accounting  between:  pleading  and  procedure,  I  2654a. 

right  of  to  winding  up  of  firm  affairs,  |  2636. 

when  entitled  to  dissolution  of  firm,  §  2626. 

accounting  between:  on  dissolution  of  firm,  I  2649. 

rights  and  duties  of  survivors.  Sf  521.  265^. 

actions  against  surviving  partner,  I  521. 
PARTNERSHIP.     See  Dissolution;  Partners. 
1.  In  general  — 

what  constitutes,  §  512. 

constTuctlon  of  articles  of,  I  8862^ 
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authority  of  partner:  in  CcUifomia,  §  506. 

power  of  partner  to  submit  controTersy  to  arbitration,  i  66O1. 

good-will  is  part  of  property  of,  §  707. 

partner  aa  trustee  of  copartner,  §  2005. 

liability  of  partnera,  §  511. 

firm  and  individual  liability  on  notee,  §  1186,  and  note. 

liability  of  firm  on  special  contract  for  services,  |  922. 

liability  of  partner  to  third  person  for  negligence,  §  172. 

assignment  by  firm  for  benefit  of  creditors,  9  363. 

attachment  of  property  of,  §§  4097,  4132,  4183. 

levy  of  executioDi  upon  firm  property,  |  5106. 

restraining  interference  with  property  of,  I  4326. 
2.  ATerments  — 

actiooa  by:  designation  of  character  of  plaintiff,  §  808w 

fact  of  copartnership:  how  pleaded,  §  518. 

allegation  of:  when  unnecessary,  I  518. 

allegation  of:  not  necessary  in  action  for  goods  sold  and  dellT- 
ered,  §  601. 

aTerment  of  partnership  property,  (  513. 

partnership  note:  allegations  in  action  on,  I  1136. 

indorsement  of  note  by:  allegation  of,  §  1152. 

Joint  account  transactions:  allegations,  §  2629. 

arerment  of  individual  and  of  copartnership  interest,  f  6O81 

joinder  of  causes  of  action,  S  1604. 

Joinder  of  partners  in  action,  §  142. 

Joinder  of  partners  as  defendants  in  actions,  §  172. 

Joinder  in  action  of  dormant  or  special  partner,  8  142. 

naming  members  of  firm  individually  as  defendants,  S  974. 

action  for  injury  to  partnership  property:  parties  plaintiff,  f  140. 

action  by:  for  libel,  8  1677. 

suit  against  partner:  evidence  of  Joint  assumpsit  8  500. 

action  by:  on  promissory  note:  no  recovery  of  personal  Judg- 
ment, 8  1140,  note. 

matter  of  defense  in  action  by,  8  3883b. 

insufficient  denial  in  answer,  8  3521. 

suit  by  partner  against  copartner,  88  172,  506. 

winding  up  affairs  of:  generally,  8  2636. 

in  what  ways  general  partnership  may  be  dissolved,  8  2626. 

dissolution  at  will  of  either  party,  8  2615. 

dissolution  by  mutual  consent,  8  2643. 

partner  is  entitled  to  dissolution,  when,  8  2626. 

action  for  diseolutifHi  of:  at  suit  of  partner,  8  515,  note. 

dissolution  of:  notwithstanding  agreement  of  arbitration,  8  2631. 

comi^aint:  for  dissolution  of:  form,  8  2617. 

dissolution  on  ground  of  bankruptcy,  8  2647. 

complaint  for  dissolution:  bankruptcy  of  partner:  form,  8  2646. 

dissolution  by  death  of  partner,  8  2653. 

dissolution  on  ground  of  death  of  partner:  form  of  complaint^ 
8  2660. 
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diBSolutlofi:  false  entries  in  boolss  by  partner,  S  2649. 

dlssolutibn  on  ground  of  misappropriation  of  funds:  form  of 
complaint,  §  2MS. 

efffect  of  admitting  new  members  to  firm,  S  2d40. 

dissolution:  by  assignment,  S  2688w 

complaint:  for  dissolution  on  ground  of  assignment  by  partnsr: 
form,  §  2637. 

dissolution  by  sale  to  stranger  of  partner's  Interest,  I  2040. 

dissolution:  sufficiency  of  complaint  in  action  for,  §  26Mb. 

dissolution:  insufficient  complaint,  §  2685. 

dissolution:  allegation  of  desire  to  dissolve,  §  2644. 

dissolution:  allegation  of  partnership  and  Indebtedness,  §  2620. 

dissolution:  suffici^icy  of  notice  of,  §  2642. 

complaint:  for  dissolution:  notice  of  intention  to  dissolve:  form. 
f  2641. 

mining:  parties  to  suit  for  dissolution  of,  S  172. 

reference  In  action  to  dissolve,  I  4710. 

action  for  accounting  on  dissolution,  §  2618. 

dissolution:  attachment  proceeding  pending  acti<m  for  dissolu- 
tion, I  2627. 

dissolution:  custody  of  the  partnership  books,  I  2621. 

dissolution:  appointment  of  receiver,  S  2632. 

disscHutlon:  adverse  proceedings  by  creditors,  S  2619. 

correction  of  error  in  settlement  of  affairs  of,  9  2623. 

decree  in  action  to  wind  up,  §  2624. 

suit  in  name  of:  after  dissolution,  S  808,  note. 

powers:  duties:  rights  and  liabilities  of  surviving  partner,  §f  142, 
521-626,  2654. 

allowance  of  compensation  to  surviving  partnw.  If  2651,  2652b 
PART  PAYMENT: 

by  drawee:  effect  of,  I  1040. 

allegation  of:  as  a  defense,  S  1482. 
PARTY  DEFENDANT.     See  Parties;  Removal  of  Clauses. 

who  is:  within  meaning  of  Removal  Acts,  §  96g. 
PARTY  IN  INTEREST.     See  Parties. 

who  is,  I  149a. 

who  is:  illustrations,  §  181. 

as  regards  plaintiff  In  action  on  note,  S  1128. 

assignee  of  claim,  S  340. 

where  claim  is  assigned  after  suit,  §  d49a. 

as  respects  action  on  draft,  §  1048. 
iP>ASSAOB  MONEY: 

complaint  in  action  for,  §  909. 
PASSENGERS.     See  Cbmmon  Carriers. 

treatment  of:  by  common  carriers,  SS  1637-1644.  1948. 
PATENT: 

defendant  in  action  for  Infringement  of,  I  168^ 

Vol.  Ill  — 129 
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PATENT  TO  LulND: 

action  to  annul:  party  defendant,  §  16& 

fraud  In  obtaining:  effect,  |  2763. 

averments  in  complaint,  S  2761. 

to  mineral  land:  action  to  detmnine  right  to^  i  3105,  notiL 
PAWN.     See  Pledge. 

nature  of  contract,  S  1905. 
PAYER     See  Bills  of  Exchange;  Promlssoiy  Noies. 

complaint  in  action  by,  i  4168.. 
PAYMENT: 

what  constitutes,  §  3510. 

how  and  when,  must  be  pleaded,  §  3304. 

may  be  proved  under  general  denial  in  California*  f  330i. 

evidence  in  support  of,  S  3304,  and  note. 

time  of:  when  complaint  need  not  state,  S  1079. 

allegation  negativing  presumption  of,  §  3165b. 

made  on  account:  averment  of,  §  862. 

sufficiency  of:  to  take  sale  of  goods  out  of  statuta^  f  1432^ 

presumption  of:  from  lapse  of  time,  §  3326. 

acceptance  of  negotiable  paper,  |  3308w 

by  note:  evidence,  §  3306. 

by  note:  form  of  answer,  |  3305. 

by  bill  accepted  in  discharge:  form,  §  3307. 

in  services:  form  of  answer,  §  3309. 

by  checis:  averment,  §  330S. 

allegation  of:  upon  information  and  belief,  (  8804,  note 

form  of  answer,  8  3303. 

plea  of:  to  action  on  note,  I  3510. 

replication  to  plea  of,  §  4583. 

of  Judgment  of:  effect  of,  §  4828^  note. 
PENAL  AOTIONS: 

what  complaint  must  set  forth,  §  329. 

reference  to  statute:  how  made,  §S  329,  8fiOL 
PENAL  BONDS: 

requisites  of  complaint  in  actions  on,  f  1628i> 

demurrer  In  action  on,  |  3157. 
PENAL  STATUTES: 

allegations  in  actions  on^  9  826^ 
PENALTY: 

venue  of  action  for  recovery  of,  §S  54,  829. 

recovery  of:  in  Justice's  Oourt,  S  60a. 

recovery  of:  by  indictment  or  informatioa,  §  826,  noteu 

statutory:  against  sheriifs:  recovery  of,  f  569. 

action  of  debt  lies  for,  S  317. 

allegations  in  actions  for  recovery  of,  S  826. 

complaints  In  actions  for,  §§  812-834. 

for  altering  marks  and  brnndR:  complaint  in  actloii  for,  |  flOOl 

plea  of  invalid  ordinance,  fi  3883m. 
PENDENCY  OF  ACTION.     Pe<-  T  Is  Pendens. 
PERFECTING  APPEAL.      See  Appeals. 
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PERFORMANCE.      See  Covenants;  Serrices. 

oftei  of:  requisites,  i  2873. 

allegation  of  time  of,  $  319. 

of  contracts:  averment  of:  in  pleading,   S  322. 

must  be  aveired  according  to  intent  of  parties,  §  822L 

allegation  of  tender  or  offer  of,  §  324. 

of  concurrent  acts,  §  324. 

prevented  by  plaintiff:  how  pleaded,  S  3561a. 

of  builder's  contract:  bow  averred,  §§  1219,  1227. 

of  conditions:  averment  of,  S  1443. 

of  condition  precedent:  how  pleaded,  §  1068. 

tender  of:  sale  and  delivery,  S  1480. 

allegation  of  offer  to  perform,  I  879. 

of  services:  averment  of:  in  complaint,  §  928. 

by  assignee:  allegation  of:  In  complaint,  f  925b 

replication  to  plea  of,  |  4584. 
PERILS: 

excepted:  what  answer  should  state,  §  8670. 
PERISHABLE  PROPERTY: 

duty  of  common  carrier  in  respect  of,  §  1946. 

attachment  of:  duty  of  sheriff  to  sell,  §  4141. 
PERMISSION  TO  SUE.      See  Leave  to  Sue. 
PERSON: 

signlflcatJon  of,  8§  220,  871. 

Jurisdiction  of:  how  acquired,  |  3081. 
PERSONAL  ASSETS: 

exhaustion  of:  before  reaching  real  properly,   S  2618. 
PERSONAL  INJURIES:    See  Injuries  to  Person. 

allegations  of  complaint  in  action  for,  S  827. 

venue  of  actions  for,  S  55. 

right  to  recovery  of  damages  for:  on  what  based,  9  827. 
PERSONAL  JUDGMENT: 

in  foreclosure  suit,  S  4820. 
PERSONAL  LIBERTY.    See  Habeas  Corpus. 

nature  of  right  of,   f  5382. 

protection  of:  by  writ  of  habeas  corpus,  f  5382. 
PERSONAL  PROPERTY.    See  Chattels. 

may  be  pledged:  mortgaged:  hypothecated:  or  placed  In  trust, 
S  1905. 

Jurisdiction  of  actions  for  injuries  to,  I  2110. 

who  may  maintain  action  for  injury  to,  §8  152,  2091,  and  note. 

complaint:  to  restrain  threatened  injury  to:  form,  S  2809. 

action  to  recover:  under  Code  Procedure,  S  4180,  and  note. 

action  to  recover  possession  of:  allegations,  §  2116. 

action  for  recovery  of:  under  South  Dolcota  procedure.  JJ  3165g. 

action  by  married  woman  to  recover  possession  of,  I  2164,  and 
nota 

claims  for  recovery  of:  Joinder,  ft  1616. 

allegations  in  action  for  hire  of.  ft  962. 

no  title  to  acquired  by  threat  of  wrongful  imprisonment,  f  1655. 
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where  taxable,  §  3080. 

situs  of:  for  taxation,  i  3049. 

levy  of  attachment  on,  §  4125. 

levy  of  execution  on,  §8  6173-5174. 

defenses  to  action  for  recovery  of,  H  3718-^721. 

defenses  to  action  for  conversion  of,  I  3706  et  seq. 
PERSONAL  REPRESENTATIVES.    See  Executors  and  Adminis- 
trators. 

actions  by:  for  death  by  wrongful  act,  SI  1845,  1860. 
PERSONAL  RIGHT: 

exemption  from  execution  is,  §  5182. 
PERSONAL  RIGHTS: 

pleading  in  actions  for  violation  of,  §  1878»  and  note. 
PETITION: 

forms  of,  SS  251,  252. 

for  condemnation  of  property:  sufficiency,  S  5452ei 

for  writ  of  certiorari:  contents,  S  5376. 

to  prove  exception:  what  to  set  forth,  §  5050d. 

in  habeas  corpus:  form  and  contents,  S§  5384,  6386. 

by  landlord:  in  intervention,   I  4530. 

for  mandamus:  contents  and  sufficiency  of,  §§  6441,  and  note. 

for  perpetuation  of  testimony:  verification  of,  ii  301,  302. 

for  removal  of  cause:  statement  of  federal  question,  I  96d. 

for  removal  of  cause:  for  local  prejudice:  contents,  I  96c. 

for  removal  of  cause:  time  of  filing,  §  96f. 

for  removal  of  cause  on  ground  of  citizenship,  §  107e. 
PETITORY  ACTION: 

nature  of,  f  2229. 
PHYSICIAN: 

implied  obligation  to  exercise  skill,  fi  1870. 

implied  promise  to  pay  for  services  of,  S  1876. 

rule  as  to  privileged  communications,  S  4670. 

action  by:  for  services  rendered,  §  916,  note. 

complaint  by:  for  slander:  averments,  S  1748. 

complaint  setting  out  action  in  tort,  S  1876. 

waiver  of  tort,  and  suit  on  contract,  |  1876. 

action  against:  for  malpnictice:  averments,  S  1876. 

partners  in  practice  liable  for  injury,  §  1876. 
PLACE: 

when  to  be  alleged  in  pleading,  SS  198,  2006. 

Jurat  need  not  state,  S  269. 

averment  as  to:  in  actions  on  contracts,    §§  1427,  1428. 

averment  of:  action  for  killing  animals  on   track  of  railway, 
f  2006. 
PLAGE  OF  TRIAL.     See  Change  of  Venua 

actions  as  local  or  transitory,  S  51. 

statement  of:  in  complaint,  $  213. 

where  subject-matter  of  action  is  situated,  f  62, 

lands  partly  In  diffprent  counties.  $  62. 

of  action:  for  injuries  to  land,  §  52a. 
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of  actioD  to  quiet  tme,  S  52a. 
of  action  to  set  aside  fraudulent  sale  of  land,  i  52a« 
ot  acticm  to  foreclose  vendor's  lieu»  §  52a. 
of  action  to  enforce  logger's  lien,  §  52a. 
of  action  for  reformation  of  contract  for  sale  of  land,  §  5aa» 
of  action  to  have  deed  declared  a  mortgage,  §  52a. 
of  action  to  condemn  lands»  S  52a. 
venue  of  f  oreeloaure  suit,  §  52. 
of  actions  relating  to  mining  claims,  |  52. 
of  action  to  abate  nuisance  to  land,  §  62a. 
of  action  for  specific  performance,  §  62a. 
of  actl<A    to  enforce  trust,  8  52a. 
of  action  in  nature  of  creditor's  bill  to  set  aside  conveyance^ 

§  52a. 
of  action  to  dissolve  mining  copartnership,  S  62a. 
wherf  cause  of  actum  arose,  §  54. 
of  action  against  county:  or  city  and  county,  I  58. 
where  defendants  or  some  of  them  reside,  I  55. 
of  actions  against  public  officers,  %  54. 
of  actions  against  corporations,  S  55. 
of  actions  against  corporations  under  Oregon  laws,  f  56* 
of  actions  for  injuries  to  person,  S  55. 
of  action  for  divorce,  %  55. 
where  real  and  personal  actions  are  Joined,  %  55. 
in  mandamus  proceedings,  |  55. 
in  quo  warranto  proceedings,  S  55. 
grounds  for  change  of,  8  55a. 
power  of  courts  to  change:  in  general,  ft  55a. 
discretion  of  courts  as  to  granting  change  of,  8  55a. 
change  of:  when  motion  for:  will  be  denied,  8  87. 
change  of:  when  court  has  no  discretion  as  to»  8  56a. 
change  of:  la  matter  of  right:  when,  8  6S. 
right  to:  how  determined,  8  55a. 
change  of:  on  application  of  plaintiff,  8  5B. 
change  of:  by  agreement  of  parties,  8  71. 
application  for:  how  made,  8  56. 

change  of:  joinder  of  defendants  In  application  for.  8  62. 
change  of:  necessity  of  demand  for,  8  59. 
requisites  of  demand,  8  60. 
change  of:  to  proper  county,  8  57. 
change  of:  to  county  of  defendant's  residence,  8  62a. 
change  of:  form  and  sufficiency  of  affidavit  of  merits,  8  66. 
change  of:  when  plalntiif  may  oppose,  8  84. 
change  of:  bias  or  prejudice  of  Judge,  8  76. 
change  of:  on  ground  that  the  Judge  had  been  attorney  in  the 

case,  8  78. 
change  of:  on  ground  of  partiality  and  prejudice,  88  69,  70. 
change  of:  in  action  for  divorce,  8  56. 
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waiver  of  error  in  changing,  |  94a. 

change  of:  under  Nevada  Practice  Act,  |  66a. 

change  of:  under  Utah  statutes,  §  66a,  notes. 
PLAINTIFFS.    See  Parties. 
PLEADER.    See  Construction. 

doubtful  language  construed  most  strongly  against,  S  200. 
PLEADING  OVER: 

defective  verification  waived  by,  S  3Q2a. 
PLEADINGS.    See  Answers;  Complaint;  Demurrer;  Reitly. 

in  general:  what  are,  S  177. 

distinguished  from  actl<A,  §  183. 

object  of,  S  178. 

of  what  they  consist:  generally,  §  182. 

what  sufficient  as  basis  of  r^ief  to  plaintiff,  §  181. 

aider  of:  by  pleading  of  adverse  party,  %  3166y. 

distinction  between  legal  and  equitable  rights  still  preserved, 
S  180. 

equitable  pleadings  must  be  Interposed  for  equitable  relief,  S  183L 

legal  and  equitable  r^lef  granted  In  some  actions,  $  181. 

presentation  of  case  without  pleadings,  tiled,  S  179,  note. 

characteristics  of  a  good  pleading,  S  184. 

facts  only  to  be  stated,  §  184. 

what  facts  only  to  be  stated  in,  §  192. 

material  averments:  what  are,  S  189. 

defective  statement  of  material  fact:  remedy,  §  191,  note. 

facts  Independent  of  cause  of  action  not  to  be  alleged,  S  187. 

facts  anticipating  defense  not  to  be  averred,  S  186. 

Immaterial  and  redundant  matter  to  be  omitted  from,  |  19L 

surplusage  to  be  omitted  ftom,  §  191. 

matters  which  may  be  treated  as  surplusage,  §  191. 

conclusions  of  law  not  to  be  alleged,  S  186. 

examples  of  conclusions  of  law,  S  186,  note. 

COD  elusions  of  law  in:  how  treated,  S  191. 

allegations  as  to  defendant's  pretenses  not  proper,  S  186. 

Implications  and  presumptions  of  law  not  to  be  stated  in,  f  188w 

matters  of  judicial  notice  not  to  be  alleged,  S  188. 

allegations  and  proofs  must  correspond,  §  192. 

formal  parts  of,  §§  206,  207. 

commencement  of,  §  229. 

subscription  of:  sufficiency,  S  232. 

conclusion  of:  how  varies,  §  232. 

what  should  be  omitted  from:  generally,  §  193. 

mode  of  stating  facts,  f  194. 

facts  to  be  stated  logically,  i  196. 

stating  facts  according  to  their  legal  effect,  S  196. 

facts  must  be  alleged  by  direct  averment  I  196. 

facts  must  be  alleged  with  certainty,  |  198. 

facte  must  be  alleged  in  ordinary  and  concise  language,  i  197. 

allegations  of  time  and  place:  certainty  as  to.  §  198w 
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verHUation  of:  proYlsions  of  California  Code  of  OiTll  Proced«% 

S  278. 
veriflcatlon  of:  by  attorney  or  agent,  \%  2&i~290L 
verification  of:  on  informatlcm  and  belief,  %%  285,  268. 
Ycriflcation  of:  waiver  of  objections,  %  302a. 
construction  of,  fi  199. 

conatruction  of:  is  the  duty  of  the  court,  §  199a. 
character  of:  how  determined,  %  199,  note, 
allegations  of:  to  be  liberally  construed,  %  199. 
after  verdict:  will  be  liberally  construed  to  sustain  Judgmenl^ 

§  loBa. 
construction  of^  words  in:  illustrations,  S  199a.  note, 
verified:  how  construed,  %  200. 
on  part  of  plaintiff:  under  California  Code,  §  177. 
plaintiff  must  recover  on  theory  declared  on,  §  200,  note, 
nature  and  office  of  complaint,  %  803. 
complaint:  contents  of,  %  208. 
complaint:  use  of  common  counts  in,  %  319a. 
complaint:  averment  of  character  and  capacity,  fifi  306-810. 
complaint:  Joinder  of  causes  of  action,  I  314. 
complaint:  misjoinder  of  causes  of  action,  S§  315,  315a. 
complaint:  averment  of  leave  to  sue,  §  310. 
complaint:  statement  of  facts  in:  sufficiency,  %%  311,  312. 
complaint:  alleging  performance  of  contracts,  §  322. 
complaint:  in  action  for  breach  of  contract,  §§  318,  319. 
complaint:  allegations  on  Informaticm  and  belief,  §  313. 
complaint:  in  action  to  enforce  liability  of  stockholders,  \  417. 
complaint:  charging  separate  estate  of  married  woman,  {fi  44&- 

459. 
complaint:  in  action  on  builders'  contract,  §  1213. 
complaint:  in  action  for  debt,  §  317. 
complaint:  demand  for  relief,  §  332. 
on  part  of  defendant:  under  California  code,,  %  177. 
geperal  and  special  demurrers,  §§  3074,  3075. 
sufficiency  of  pleading  is  properly  tested  by,  §  3165d. 
demurrer   for  ambiguity,  §  3161. 

demurrer:  complaint  not  stating  cause  of  action,  %%  3126-8159. 
answer:  nature  and  object  of,  9  3166. 
by  way  of  confession  and  avoidance,  %  31S2,  and  note, 
variance  and  defects:  how  regarded,  §  205. 
defects  in:  how  objected  to,  §  3161. 
objections  to:  in  court  below,  §  5110. 
amendments  of:  generally,  §  4444. 
striking  out:  generally,  §§  4456-4459. 
statement  in  motion  to  strike  out,  S  4456. 
implied  admissions  in:  by  failure  to  answer,  %  201. 
amended:  right  to  answer,  %  4451b. 

miscellaneous:  records  and  papers:  how  made  part  of,  §  319. 
setting  out  instrument  according  to  its  legal  effect,  f  1112. 
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contract:  how  set  forth,  S  319. 
duplicity  in:  nature  of,  S  314a,  sote. 
statutes:  how  pleaded,  §  329. 
negligence:  how  pleaded,  §§  1814-181& 
enlarging  time  to  plead,  S  4439. 

supplemental:  proTiflion  for  and  sature  of,  §  4588. 

In  proceeding  against  joint  debtors,  §  5235. 
Judgment  on:  generally,  8§  4604-4612. 
judgment  on:  foreclosure  suit,  §  8883s. 
PLEAS.    See  Abatement;  Answers. 

nature  and  requisites  of,  §  3170. 

joint  plea  as  to  one  defendant,  |  3883q. 

inconsistent:  instances  of,  §  3381,  and  note. 

under  New  Mexico  practice,  §  3M7d. 

in  abatement:  effect  of,  §  3183. 

In  bar:  nature  of,  and  how  construed,  §  3134. 

effect  of  special  pleas,  f  3185. 

bad  pleas  should  be  demurred  to»  S  3185. 

arbitration  and  award,  §§  3239,  3240,  3394^  note. 

another  acUon  pending,  §S  3234-3238. 

accord  and  satisfaction,  §§  3230-3232. 

consolidated  corporaticms,  §  3342. 

coverture:  how  set  forth,  ft  3283,  and  note. 

credit  unexpired:  essential  ayerments,  §  3248. 

in  abatement:  death  of  party,  H  3251-3264. 

denial  of  incorporation:  sufficiency,  §  3343. 

dismissal  of  suit,  when  a  bar,  §  3268. 

duress:  what  constitutes^  S  3266. 

estoppel  in  pais:  how  pleaded,  §  3845,  note. 

former  Judgment:  effect  of,  I  3269. 

failure  of  consideration:  averments,  §  3355. 

former  Judgment:  form,  fi  3267. 

Infancy,  H  3279-^281. 

misnomer,   §S  3298,  3294. 

of  nil  debit:  not  sufficient  answer  to  action  on  judgment,  |  792. 

of  non  est  factum,  i  3583. 

mm  est  factum,  when  proper,  §  3313. 

payment:  allegation  of,  §  3304,  and  note. 

release:  and  how  pleaded,  §  3311. 

Statute  of  Frauds:  essential  averments,  S  3318. 

Statute  of  Limitations:  how  set  out,  ft  3326. 

tender:  how  set  up:  and  effect  of,  §  3332. 

ultra  vires:  when  available,  §  3319. 

want  of  capacity:  assignment  of  cause  of  action:  form,  f  8387. 

want  of  capacity:  alien  enemy:  form,  §  3330. 

want  of  capacity:  denial  that   plaintiff    is    corporation:    fonii» 
f  8841. 

want  of  capacity:  partnership  of  plaintiff:  form,  f  3352.. 

want  of  capacity:  partnership  of  defendant:  form,  (  3358. 
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accord  and  satisfaction,  §  3230. 

alteration  of  contract,  §  S238. 

anotlier  action  pending,  f  3234. 

arbitration  and  award,  f  8239. 

bankruptcy,   S  8241. 

banknu>tcy:  by  composition  deed,  i  824i» 

compromise,  §  8246. 

credit  unexpired,  §  8247. 

death  of  defendant,  §  8249. 

duress,  i  8266. 

former  Judgm^it,  §  8267. 

fraud,  «  8277. 

infancy  of  plaintiff,  S  8279. 

Infancy  of  defendant,  I  8i280. 

In  particular  cases.    See  Answers,  Forms  of. 

marriage  of  plaintiff,  §  8282. 

marriage  of  defendant,  §  3284. 

marriage  of  defendant,  after  contract,  fi  8286. 

mlsJ<Hnder  of  parties,  i  8291. 

misnomer,  §  8293. 

mistake,  f  8295. 

nonjoinder  of  plaintiff,  §  8296. 

nonjoinder  of  coadministrator,  §  8800. 

nonjoinder  of  one  who  wsb  a  party  to  contract,  f  8862. 

nonjoinder  of  owners,  §  8298. 

payment,  §  8308. 

payment   as  to  part,  i  8384. 

payment    by  note  <^  bill,  SS  8306,  8807. 

payment  in  services,  §  8309. 

release,  §  3310. 

SUtute  of  Frauds,  §§  8812-i3319. 

Statute  of  Limitations,  H  8820,  8821. 

tender,  i  8831. 

tender:  as  to  part  and  payment,  f  8884. 

tender:  as  to  part  and  payment:  and  denial,  f  8886. 

want  of  capacity:  alien  enemy,  S  8886. 

want  of  capacity:  assignment,  i§  3337,  8664. 

want  of  capacity:  denial  of  coriK>ratlon,  S  8841. 

want  of  capacity:  denial  of  corporation:  of  trusteeship,  f  3346. 

want  of  capacity:  denial   of    corporation:  of   official    capacity, 

f  8861. 
want  of  capacity:  denial  of  corporation:  of  partnership  of  de- 

gendant,  f  8868. 
want  of  capacity:  denial  of  corporation:   of  partnership:   of 

plaintiff,  f  3862. 
want  of  capacity:  denial  of  corporation:  of  subscription  to  stock, 

i  8847. 
want  of  capacity:  denial  of  corporation:  of  interest:  stock  sold, 

i  384a 
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want  of  capacity:  assignment,  in  actl<m  on  coyenant,  f  3564. 

want  of  capacity:  assignment  for  money  paid,  §  3450. 

want  of  capacity:  assignment  for  undertakings,   bonds,   etc.* 
f  8590. 

want  of  capacity:  assignment  for  use  and  occupation,  f  S  3406- 
8469. 

want  of  capacity:  assignment  for  written  instruments,  f i  3477- 
8547. 

want  ot  consideration,  S  3354. 

want  of  c<Misideration  for  mon^  lost  at  play,  fi  8356. 

want  of  coDsideraticm  to  compound  a  felony,  S  3857. 

want  of  Jurisdiction  of  person,  §  8358. 

want  of  Jurisdiction  of  person  by  foreign  corporation,  f  8300. 

want  of  Jurisdiction  of  subject-matter,  S  3361. 
PLEDGE: 

nature  of,  §  1906. 

kinds  of:  under  Louisiana  law,  §  1005. 

what  property  may  be  subject  of,  §  1005. 

what  may  not  be  pledged,  |  1905,  note. 

title  to  property  pledged,  |  1912. 

assignment  of  note  as  collateral,  S  1910. 

couTersion  of:  by  wrongful  sale,  S  1907. 

of  mining  stocks:  redemption,  S  1911. 

for  immoral  purpose:  not  recoverable,  §  1906. 

use  of  money  by  bailee,  §  1913. 

power  to  sell  pledgei  S  1907. 

foreclosure  of:  by  decree  in  equity,  §  238L 

complaint  for  injury  to:  form,  §  1914. 

complaint  for  loss  of:  form,  S  1915. 
PLEDGEE: 

as  agent  of  owner  of  thing  pledged,  S  1982. 

has  special  pr(^;)erty  in  or  lien  on  thing  pledged,  §  1912^ 

liability  of:  for  a  conversion,  S  2115. 

of  stock:  as  collateral  security:  not  liable  as  stockholder,  §  4181L 

degree  of  care  required  of,  S  1906. 

hoTi'  served  with  process,  S  5190. 
POLICY  OF  INSURANCE.    See  Insurance. 
POSSESSION.    See  Adverse  Possession;  Ejectment 

right  to  protect  §  2988. 

as  evidence  of  tlUe,  ft  2204. 

as  notice  of  title,  fi  2205. 

of  mining  claim,  i§  2253-2257. 

wliat  constitutes:  forcible  entry  and  detainer,  i  2928. 

traverse  of:  in  trespass,  S  3690. 

of  community  property:  nature  of,  §  155. 

of  land:  actions  for  recovery  of,  S  367. 

by  vendee^  as  evidence  of  change  of  title,  f  ISTSb 

allegation  of  possession  of  land,  §  1437. 
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uecessary  to  sustain  action  of  trespass,  §  2673. 

sufficient  to  maintain  action  of  trespass,  S  2060. 

allegation  of:  in  action  of  trovey,  S§  2116,  2116a, 

right  of:  sustains  replevin,  §  2163. 

of  defendant:  action  of  ejectment,  S  2203. 

constructive:  occupation,  S§  2172,  2245. 

consecutive:  what  is,  S  3783. 
POWERS: 

of  Justices*   Courts:  how   determined,  §  50a. 

of  arbitrators,  §§  654,  655,  5270. 

of  referees,  §  4723. 

of  guardian  in  partition,  S  486. 
PRACTICE.    See  Actioins;  Proceedings. 

presumption  that  proper  procedure  was  pursued,  i  6120. 

discretion  of  trial  court  in  matters  of,  §  4632a. 

technical  questions  of:  disregarded  on  appeal,  §  5116a. 

discretionary  orders  relative  to  matters  of,  S  4077. 

review  of  matters  of,  §  5080. 

as  to  award  of  arbitrators,  |  5264,  note. 

on  application  for  and  allowance  of  amendments,  Sfi  4451,  4451a, 

in  attachment  proceedings,  §§  4164a-4164g. 

on  challenge  to  juror,  §  4663,  and  note. 

In  condemnation  proceedings,  8  5452h. 

on  application  for  change  of  venue,  §§  56,  57. 

on  docketing  judgment,  §  4762. 

on  application  to  open  default,  §  4708^  and  note. 

on  dlBsolution  of  injunction  granted  without  notice,  f  4382L 

on  flndings  by  court,  S  4653,  and  note. 

in  garnishment  proceedings,  §  4179a. 

on  writ  of  habeas  corpus,  IS  5302,  5309. 

on  hearing  for  injunction,  %  4235. 

on  impaneling  jury,   %  4660. 

on  impeachment  of  witness,  |  4679. 

on  application  for  judgment  on  pleadings,  %  4604. 

on  application  for  writ  of  mandamus,  §  5427,  and  note. 

on  presentment  of  claims  against  estate  of  decedent,  §  428. 

on  reinstatement  of  appeal,  §  5081,  and  note. 

on  remanding  cause  from  federal  to  state  court,  §  96j. 

on  rehearing,  S§  5135-5137,  and  note. 

on  substitution  of  pleadings  or  papers,  §'  4506. 

on  settiement  of  bill  of  exceptions,  §  5050b. 

on  setting  aside  report  of  referee,  §§  4730-1734. 

on  settiement  of  statement  for  new  trial,  §§  4897-4899.  ! 

on  transfer  of  cause,  §  91. 
PRATER.    See  Complaint. 

for  relief:  becomes  immaterial  when  there  is  no  answer,  %  882. 

for  relief:  amount  of  recovery  under,  §  332. 

of  complaint:  not  subject  of  demurrer,  %%  181,  3073. 
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of  complaint:  amendment  of,  |  4444,  note.   ' 

of  complaint:  demand  for  two  kinds  of  relief,  §  332. 

In  answer:  not  necessary  when  no  counterclaim,  §  3882. 
PRB-BMPTION  CLAIM: 

claim  of  priority  of  right:  allegations,  8  31661. 

mortgage  of  pre-emption  claim,  §  3807. 
PREJUDICE.    See  Change  of  Venue. 

as  ground  of  challenge  to  juror,  8  4664. 

as  ground  for  change  of  venue,  81  69,  70. 

of  trial  judge:  not  ground  for  change  of  venue,  8  76. 

of  judge:  affidavit  on  account  of,  8  80. 
PREMISES: 

view  of:  by  jury,  8  6462J. 

designation  of:  In  action  for  use  and  occupation,  8  081. 
PREMIUM: 

averment  of:  In  action  on  Insurance  policy,  8  771. 
PRESCRIPTION.    See  Adverse  Possession;  Statute  of  LJmltatioiia. 

use  of  water  acquired  by,  8  2433. 

no  title  by,  against  general  government,  8  3787. 
PRESENCE: 

of  party  at  trial:  right  of,  8  4632a. 
PRESENTMENT: 

of  note:  for  payment:  how  alleged,  8  1164. 

of  bin  or  note:  averment  as  to  place  of,  8  1122. 

of  bill:  not  necessary  to  be  averred:  when,  8  1641. 

of  note:  to  charge  Indorser:  what  excuses,  8  1157,  and  nota 

of  bin  at  maturity:  averment  of  demand,  §  1058. 

of  checks,  and  notice  of  nonpayment,  88  1075,  1076. 

of  claims:  against  estate  of  decedent,  8  428,  and  note. 

of  claims  secured  by  mortgage,  8  431. 
PRESUMPTIONS: 

of  law:  examples  and  Illustrations  of,  8  188,  note. 

of  law:  not  to  be  averred  In  pleading,  8  185. 

as  to  jurisdiction  of  courts  of  sister  states,  8  790. 

that  every  person  states  his  case  most  favorably  to  himself, 
8  200. 

In  favor  of  orders  of  court,  8  4419h. 

that  officer  faithfully  performed  his  duty,  8  4126. 

of  jurisdiction  In  Superior  Courts,  8  28. 

of  rightful  exercise  of  jurisdiction  by  Superior  Court,  8  40. 

of  {HToper  exercise  by  courts  of  power  to  amend  records,  or 
supply  lost  records,  8  49c. 

that  proper  practice  was  pursued.  8  5120. 

that  account  stated  Is  correct,  8  620. 

In  favor  of  correctness  of  bill  of  exceptions,  8  5060e. 

In  favor  of  correctness  of  judgment  6  4828,  note. 

that  judgment  was  authorized  as  entered.  8  4758a. 

as  to  liability  of  common  carrier,  8  1944. 

of  dishonor  of  bill  of  exchange^  8  999. 
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In  support  of  Unclings  and  judgment,  ||  -1G54,  5118,  and  note. 

in  favor  of  tlndings  by  referee,  |  4726. 

in  support  of  instructions,  fi§  468&d,  5097,  note. 

that  new  trial  was  properly  granted,  I   (850. 

that  order  changing  Tenue  was  properly  made,  |  90b. 

of  injury:  from  erroneous  admission  of  eridence,  §  4902. 

that,  agreem^it  was  written:  if  law  so  requires,  8  966. 

as  to  identity  of  person,  S  974. 

that  checlE  is  drawn  for  money  due  drawer,  $  1071. 

of  malice:  in  case  of  libel,  |  1670. 

that  sale  of  real  estate  was  in  writing,  |  1445. 

of  title:  from  possession,  §  2204. 
PRBTBNSES: 

of  defendant:  not  to  be  alleged,  §  186. 
PRIBST: 

rule  as  to  privileged  communications,  H  467L 
PRINCIPAL: 

who  ls>  in  assault  and  battery,  §  1629. 

who  is:  in  false  imprisonment,  §  1657. 
PRINCIPAL  AND  AGENT.    See  Agents. 

Joint  liability  of,  §  173. 

relation  of:  as  regards  false  imprisonment,  8  1667. 

action  against:  on  promissory  note,  |  1134,  note. 

liability  of,  for  conversion,  f  2115. 

principal  liable  for  damage  by  agent,  §  1984. 

in  case  of  forcible  entry  and  detainer,  §  2i939. 

when  principal  is  liable  in  trover,  §  2115. 

liability  of  principal  for  acts  of  agent,  §  173. 

liability  of  principal  for  damage  by  agent,  I  1966^ 

ratification  by  principal  of  agents'  acts,  §  1984. 

agent  is  personally  liable:  when,  §  173. 

who  may  sue  on  contracts  made  by  agent,  §  144. 

submission  to  arbitration  or  reference  by  agent,  8  649. 
P:R1N0IPAL  and  surety.      See  Sureties. 

action  by  surety  against  principal  for  reimbursement,  §  892. 
PRINCIPLES  OF  determination.     See  Appeals;  Judgments. 

affirmance  of  Judgment,  f  5121. 

correcting  errors  in  chancery  cases,  S  5111. 

errors:  general  rule  in  determination,  §  5111. 

errors  in  evidence,  f  5112. 

errors  in  law,  f  5113. 

errors  in  pleadings,  I  5114. 

errors:  rule  of  conflict,  |  5116L 

errors:  when  harmless,  f  5115. 

errors:  wrong  reasoning,  §  5117. 

existing  laws  to  govern,  f  5111. 

finding:  on  impeax^hment  of,  §  5111. 

legal  presumptions,  §  5118. 

legal  presumptions:  modification  of  Judgment,  §  5122. 
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legal  presamptlons  on  evidence,  SS  5118,  5119. 

legal  presumptionB  on  findings,  I  5118. 

legal  presunipticms  on  pleading  and  practice,  1 1  5118,  5120. 

necessary  facts  to  make  out  jurisdiction  will  be  assumed,  i  5118. 

reversal  of  judgment,  §  512S. 

reversal  of  judgment  for  error  in  law,  §  5123. 

reversal  of  judgment  for  error  in  findings,  §  5123. 

reversal  of  judgment  for  error  in  instructions,  f  5123w 

reversal  of  judgment  for  error  in  pleadings,  |  5123. 

reversal  of  judgment  for  Irregularities,  I  5123. 

reversal  of  judgment  for  mistrial,  |  5123. 

reversal:  and  new  trial  ordered,  |  5125. 

what  questions  arise  on  appeal,  |  5111» 
PRIOR  APPROPRIATION: 

of  water:  doctrine  of,  |  2434. 

test  of  priority,  |  2266w 

of  waters:  how  effected,  |  2426,  and  nota 

rights  of  prior  appropriator,  |  2437. 

allegation  of  right  to,  §|  2424,  2438. 
PRIORITY: 

as  to  Jurisdiction:  state  and  federal  courts,  8  49d. 

of  attachment  liens,  8  4129. 
PRIOR  POSSESSION: 

recovery  in  ejectment  on  ground  of,  §f  2262-2268L 
PRIVATE  WAY: 

agreement  constituting:  a  quefttioo  of  fact,  §  4616^ 
PRIVILEGE: 

from  arrest:  who  entitled  to,  t  3987. 

of  witnesses  from  answering,  |  4673. 
PRIVILEGED  OOMMUNIOATIONS.      See  Evidence. 

what  are:  examples  of,  f  1678. 

between  attorney  and  client,  §  4668. 

privilege  extends  to  attorney's  clerk,  §  4668,  note. 

husband  and  wife,  §  4669. 

phyHlciaii  or  surgeon,  §  4670. 

clergyman  or  priest,  §  4671. 

public  officer,  §  4672. 

witnesses  in  general,  f  4673. 

plea  of:  in  slander,  f  3649,  note. 
PROBABLE  CAUSE: 

what  is,  I  1779. 

when  exists,  §  1780. 

want  of:  an  essential  element  in  false  imprisonuient  and  mali- 
cious prosecution,  S  1656. 
prosecution,  §  1656. 

dismissal  as  proof  of  want  of,  |  1789. 
PROBATE  COURTS.     See  Courts;  Jurisdiction. 

judgments  of:  how  pleaded,  §  793. 

have  1)een  superseded  by  Supeiior  Court  in  Oalifomla,  fi  48L 

of  Montana:  limitations  on  powers  of,  |  49g. 
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PROBATE  JURISDICTION: 

exercise  of:  by  California  Superior  Oo-urts,  |  4S, 

of  Wyoming  District  Court,  ft  45>L 
PROBATE   PROCEEDINGS: 

not  regarded  as  civil  actions,  ft  19. 

jurisdiction  of  Superior  Court  in,  ftft  39,  4& 

appeals  in,  ftft   5147-5152. 

time  to  appeal  from  judgment  or  order  in,  ft  4966b.. 
PROCEDURE.      See  Practice. 

to  effect  removal  of  cause  to  federal  court,  ft  961. 

on  dlpmlssal  of  appeal,  ft  5080a. 

on  writ  of  error  from  United  States  Supreme  Court  to  state 
court,  ft  4939. 
PROCEEDINGS: 

special:  what  are,  ft  5. 

in  court:  how  classified,  ft  2. 

of  Superior  Court:  are  presumed  regular,  ft  40. 

judicial:  effect  of  Irregularities,  ft  28. 

at  law:  injunction  to  restrain,  ftft  4295-4300. 

to  assess  damages  on  laying  out  plank-road:  nature  of,  ft  9. 

on  issue  of  writ  of  attachment,  ft  4121. 

in  cases  of  arbitration  under  Oalifomia  statutes,  ft  659. 

to  punish  for  contempt:  nature  of,  ft  13. 

for  condemnation  of  property,  ft  5452d. 

against  garnishee:  nature  of,  ftft  4176,  4179a. 

In  insolvency:  nature  of,  ft  17. 

in  Insolvency:  parties,  ft  149a. 

objections  to  irregularities  in,  ft  5108. 

against  joint  debtors,  ftft  5230-5236. 

against  Joint  debtors:  nature  of,  ft  1& 

on  transfer  of  cause  or  proceeding  for  trial,  ft  91. 
PROCESS.      See  Summons. 

style  of:  in  what  name  runs,  ft  3896. 

fee  bill  is:  and  is  governed  by  same  rule  as  executions,  ft  664. 

allegation  of  issue  of,  ft  547. 

action  for  malicious  abuse  of,  ft  1791. 

amendment  of:  generally,  ft  4443. 

restraining  abuse  of,  ft  4335. 

waiver  of  defects  in:  by  appearance,  ft  394a 
PROCHBIN  AMI: 

wife  need  not  sue  by,  ft  155. 
PROFERT: 

of  letters  testamentary  or  of  administration  not  necessary,  ft  421. 
PROHIBITION: 

office  of  writ  of,  ft  5442. 

is  counterpart  of  writ  of  mandate,  ft  5442. 

power  to  issue  writ  of,  ft  5442,  and  note. 

Supreme  Court  has  power  to  issue,  ft  36. 

jurisdiction  of  Utah  Supreme  Court  to  issue,  ft  38d. 

when  the  writ  lies:  generally,  ft  5442. 
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writ  lies  when:  -  InstanceB,  I  5442a. 

when  the  writ  does  not  He,  I  5442. 

writ  does  not  He  when:  Instances,  |  5452a. 

on  whose  application  granted,  |  5442. 

form  of:  as  alternative  or  peremptory,  |  5442. 

what  must  appear  from  petition,  fi  5442,  note^ 

af&davlt  on  application  for  writ,  |  5444. 

dismissal  of  application  for,  f  5444. 

isaae  of:  to  inferior  tribunal,  §  38d. 

to  restrain  excess  of  jurisdiction,  I  5452a. 

to  i^estrain  disqualified  Judge  from  proceeding,  U  79,  5462a» 

will  not  lie  to  restrain  tax  levy,  §  5452a. 

will  not  lie  to  set  aside  acts  already  performed,  §  5452a. 

writ  can  not  be  granted  by  default,  I  5449. 

service  of  writ,  §  5452. 

showing  cause  by  answer  on  return  of  writ,  |  5447. 

disobedience  to  writ:  penalty,  f  5451. 

determination   of  sufficiency  of  answer,   f   544& 

hearing:  and  practice  on,  f  5450. 

rehearing  of  original  petition  for,  |  5452b. 
dPJtOMISB: 

allegations  of:  In  complaint,  §  320. 

imi^ied:  when,  |§  18S,  600,  868,  1875. 

Implied:  Is  a  mere  conclusion  of  law,  §  320,  note. 

for  benefit  of  third  person,  §|  132,  351,  67a-676. 

to  third  person:  action  on,  |  669. 

made  on  contingency:  necessary  averment,  §  684a. 

to  pay:  after  completion  of  services,  I  907. 

to  marry:  evidence  and  validity  of,  §§  1367-1369. 

in  subscription  paper:  consideration  of,  I  392. 

of  married  woman  to  charge  separate  estate:  allegation  of  in 
complaint,  §  453. 

to  indorse:  liability  on,  §  1010. 
PROMISE  TO  MARRY.    8ee  Breach  of  Promisa 
PROMISE  TO  PAY: 

a  legal  conclusion,  |  185. 
PROMISSORY  NOTES.    See  Negotiable  Instruments. 
1.  Form  and  validity- 
forms  of:  instances,  §  1110. 

form  of:  binding  corporation,  §  1144. 

imply  consideration,  |  321. 

sufficient  consideration  for,  |  1102w 

words  **  value  received,"  does  not  alter  legal  effect  of,  §  1126. 

annexing  of  verbal  conditions  to,  §  1127. 

validity  of:  in  hands  of  innocent  holder,  |  1128. 

of  infant:  is  voidable:  not  void,  §  487. 

dispensing  with  proof  of  execution  of,  S  1108. 

when  due  execution  and  genuineness  of  is  admitted,  fi  98L 

take  effect  from  time  of  delivery,  S  1094,  note. 
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negotiabUity  of,  I  1119. 
how  assigned,  |  336. 

aMigument  of:  as  collateral  security,  8  I&IO. 
when  due.  8  1129. 

law  controlling  rate  of  interest,  |  112i. 
demand  note:  stipulation,  for  attorney's  fees,  §  1211b. 
presentment  and  demand  to  charge  indorser:  when  aiid  how 

made,  §  1165. 
waiver  of  presentment  and  demand,  §  1005. 
protest  of,  8  1004,  and  note. 
a.  Liability  on— 
who  primarily  liable  for  payment  of,  §  1207. 
partnership  and  individual  llaUlity,  §  1186. 
obligation  of  maker  and  that  of  guarantor  or  indorser,  di»- 

inguished,  §  1210. 
liability  of  person  signing  as  "  trustee,*'  §  1209. 
nature  of  liabUity  of  indorser,  §  3620. 
maker  can  not  vary  the  legal  ettect  of  his  obligation  by  parol, 

I  1113. 
I       proof  that  indorsers  were  accommodation  indorsers:  and,  by 

agreement,  co-sureties,  §  1098. 
8.  Actions  on  — 
several  notes  as  several  causes  of  action,  f  1131. 
action  on  new  promise:  fifter  Statute  of  Lrimitatioiis  luui  nin, 

§  1116. 
note  held  advers^y:  action  on,  §  III81. 
recovery  of  interest  in  aetians  on,  §  1111. 
guaranties  of:  and  actions  on,  §  1198-1211. 
secured  by  mortgage:  action  on,  §  725. 
substitute  notes:  recovery  on  original,  f  1125. 
proof  of  cun*ent  rate  of  exchangei,  f  1119. 
actions  on:  variance,  §  1211a. 
fraud  in  obtaining:  equitable  relief,  f  2753. 
action  on  lost  note:  bond  of  indemnity,  §  1114. 
who  may  bring  suit  on,  §  145. 
proper  party  plaintifr  in  action  on,  §  1123. 
action  on:  by  special  indorsee,  §  3513^ 
right  of  bona  Me  holder  to  recover  on,  §  3505. 
accommodation  maker  or  Indorser  as  plaintiil,  8  1000. 
transfer  of:  by  insurance  company:  action  tqr  indorsees,  8  1146. 
action  by  payee  against  surviving  maker,  88  1147,  1148. 
action  by  indorsee  against  maker:  allegation  of  indorsement, 

8  1163,  and  note, 
action  by  Indorser  who  haa  paid  wholes  or  part  of  note,  88  1008* 

1099. 
payable  to  bearer:  suit  in  name  of  holder,  8  1129. 
Joinder  of  defendants  in  actions  on,  %  176. 
persons  severally  liable  on:  as  defendants,  6  1121» 
Joint  liability  of  parties  to,  8  1203. 
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death  of  defendant:  subetltutlon,  §  3514. 

complaint  on  note  execated  by  agent,  |  1184. 

complaint  on  note  payable  on  contingency,  f  118&. 

complaint  on:  by  treasurer  of  unincorporated  company,  $  118& 

Bufflclency  of  complaint  against  maker,  I  1103. 

setting  out  copy  of  note  in  complaint,  §  1103. 

anfflcient  allegations  of  assignment  of,  §  1183. 

averment  of  protest,  |   1100. 

allegation  of  indorser's  promise  to  pay,  §  1108w 

blank  for  name  of  payee:  how  pleaded,  f  1185. 

payable   in   chattels:   allegations   of   complaint  In  actioa    on* 

88  1191-1197. 
action  on:  allegation  of  plaintiff's  title,  §  1187. 
demand:  how  made  and  alleged,  §S  1100,  1107,  1156. 
allegaticMi  of  ownership  of,  8S  11^»  1153. 

allegation  of  excuse  for  omission  of  demand  and  notice,  8  1157. 
made  by  partners:  allegations  in  action  on,  8  1130. 
allegations  importing  delivery  of  note,  8  1105,  and  note, 
allegation  of  consideration  for  note,  8  1098. 
consideration  need  not  be  -specially  alleged,  8  1102.  4 

allegations  as  to  date  of  note:  variance,  8  1104. 
averment  of  indorsement  by  firm,  8  1140. 
maturity  of:  need  not  be  alleged,  8  1115,  and  note, 
ncmpayment  must  be  averred,  8  1117,  and  note, 
sufficient  allegation  that  note  was  transferred  to  plaintiff,  8  1120. 
foreign  coin  note:  averment  of  value  of  such  coin,  8  1109. 
setting  out  note  according  to  its  legal  effect,  8  1112,  and  nota 
4.  Defenses  — 
general  denial:  sufQciency,  8  3504. 
denials  of  conolusions  of  law,  8  3495. 
denial  of  knowledge  sufficient  to  form  belief,  8  3500. 
denial  of  delivery,  8  3499. 
denial  of  nonpayment,   8  3500. 
dcnikl  of  notice  of  protest,  8  3520. 
denial  of  indorsement,  8  3519. 
insufficient  denials  in  answer,  8  350& 
that  maker  is  a  married  woman,  6  3290i 
counterclaim  and  setK)ff,  88  3490,  3497. 
who  deemed  a  bona  Me  holder,  8  3491. 
discharge  in  bankruptcy,  8  3492. 
want  of  consideration,  8  3485. 
pleading  composition  agreement  8  3494. 
pleading  violation  of  collateral  contract,  8  3493. 
equities  as  between  maker  and  payee,  8  3506. 
injurious  diversion  of  note,  8  3507. 
covenant  that  certain  sum  is  due,  8  3496. 
plea  of  duress,  8  3501. 
several  defenses:  sham  answers,  6  3512. 
former  Judgment:  no  bar:  when,  8  3502. 
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plea  bad:  as  amauntlng  to  general  iMae,  fi  8608. 

controverting  presentment:  waiver  of,  fi  8521. 

alteration  of  the  instrument,  §  3528. 

tliat  defendant  was  surety,  I  3515. 

plea  of  tender,  §  3516. 

unverified  answer  admits  what,  I  8517. 

payment:  how  pleaded,  §  8510. 

assignment  before  maturity,   I  3545. 

sale  of  goods  on  false  warranty,  |  8541. 

recoupment  of  damages,  S  3543. 

deceit  In  procuring,   |  3534. 

of  fraud:  how  alleged,  i  3537-8539. 

of  usury:  and  how  alleged,  §§  3529-^582. 

partnership:  insufadent  denial,  §  8521. 

want  of  failure  of  consideration,  8  8547. 

extension  of  time  of  payment,  f  8547a. 

pleas  under  New  Mexico  practice,  §  3547d. 

answer  raising  no  issue,  §  8547c. 
PROPERTY.    See  Chattels;   Injury  to  Property:   Personal   Prop- 
erty; Real  Property. 

injury  to:  Joinder  of  causes  of  action,  §  1008. 
PROTEST: 

notice  of:  to  charge  guarantor  or  indorser,  |  1206. 

notice  of:  how  alleged,  8  1163,  and  note. 

of  note:  averment  of,  f  1169. 

costs  of,  I  1045. 

sufficient  averment  of,  in  complaint,  |§  1030,  1031,  1169. 

payment  of  tax  under:  recovery  bade,  |  3038. 
PROVISIONAL  REMEDIES.    See  Arrest  and  Bail;  Attachm^t 

nature  and  examples  of,  ||  26,  1907. 
PROVOCATION: 

to  act  of  extreme  cruelty,  §  2695. 

words  of:  do  not  Justify  an  assault,  8  1630. 
PUBLICATION: 

service  of  summons  by,  ff  3907,  390& 

of  summons:  affidavit  for,  §S  S935-3986a. 

of  libel:  averment  of,  f  1674. 

pleading  truth  of:  in  libel,  §  3646. 

injunction  against,  |  4328. 

of  award  of  arbitrators,  §  655. 
PUBLIC  ENEMY: 

acts  of,  excuse  failure  of  common  carrier,  8  1989. 
PUBLIC  LANDS: 

taxation  of  improvements  on,  8  3008. 

taxation  of  possessory  right,  8  3062. 

what  constitutes  adverse  possession  on,  §  2207. 

waste  by  cutting  timber  on:  complaint  S  25n0a. 

action  for  trespass  on:  by  possessor,  8  2079. 

right  to  growing  timber  on,  8  2080. 
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state  courts  have  no  jurisdiction  to  declare  rights  of  advecae 
claimants  to,  |  32,  note. 
PUBLIC  NUISANCES.    See  Nuisances. 

enumerated,  I  2400. 

when  action  lies  for,  |  2401. 

how  enjoined,  §  4305. 
PUBLIC  OFFICERS.    See  Officers;  Sheriff. 

venue  of  actions  against,  §  54. 

title  of  suit  by,  §  532. 

allegation  of  character  or  capacity,  §|  627-532,  2153. 

■are  not  within  the  rule  of  employer  and  employe,  8  1863. 

injunction  against,  fi§  4337,  and  note,  4339. 

examination  of,  as  witness,  f  4672. 

express  promise  must  be  shown  to  render  deputy  liable,  8  563. 
PUBLIC   POLICY: 

agreement  to  Indemnify  is  void  as  against:  when,  88  1352,  1353. 
PUBLIC  USE: 

power  to  take  property  for,  8  5452c. 

description  of  property  condemned  for,  8  5452e. 
PUBLIC  WORKS: 

validity  of  contracts  for  construction  of,  8  1221. 
PUBLIC   WRITINGS: 

right  of  citizen  to  inspect,  6  5317. 
PUIS  DARREIN  CONTINUANCE: 

plea  of.  §8  3182,  4533. 

evidence  of  discharge  under  plea  of,  8  4544. 
PURCHASE  MONEY.    See  Vendor's  Lien. 

action  to  recover  back:  on  rescission  of  contract,  8  873^  and  notei 

recovery  back  of:  on  rescission,  8  2767. 
PURCHASE  PRICE: 

sufficiency  of  complaint  in  action  for  recovery  of,  8  1457b. 
PURCHASER: 

after  breach  of  covenant  can  not  sue,  8  1277. 

pendente  lite:  subject  to  equities,  8  S078. 


Q. 

QUALIFICATIONS: 

of  jurors:  what  essential,  8  4661. 

of  sureties:  in  arrest  and  bail,  H  4017,  4069. 

of  sureties:  in  claim  and  delivery,  8  4213. 

of  witnesses:  in  trial  of  cause,  8  4674. 
QUALITY: 

complaint  on  warranty  of,  8  1577. 

how  averred  in  complaint,  88  1578-1588. 
QUANTITY: 

of  goods  sold:  set  out  in  haec  verba,  8  699. 

of  water:  averment  of;  in  action  for  nuisance,  8  2486i 
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QUANTUM  MERUIT.    See  Assumpsit 

recovery  an:  for  services  rendered,  §  905. 

may  be  Joined  with  counts  upon  specialty,  §  1612. 

suit  on:  for  recovery  of  counsel  fees,  |  016. 

implication  of  contract  on:  how  defeated,  §  006. 
QUIETING  TITLE.    See  Cloud  on  Title;  Complaints,  Forms  of. 

general  nature  of  action  for,  §  2508. 

jurisdiction  of  action  for,  S  2514. 

venue  of  action  to  quiet  title,  §  52a. 

when  right  of  action  exists,  §  2527. 

when  the  action  lies,  S  2506. 

action  for:  parties  plaintiff  and  defendant,  §  2523. 

unnecessary  parties,  $  3836. 

action  by  heirs  for  purpose  of,  S  141,  note. 

necessity  of  tlUe  in  plaintiff,  §  2529. 

allegation  of  facts  in  complaint,  §  2513. 

allegaUon  of  plaintirs  Utle,  Ifi  2529,  2529a. 

allegation  of  fraud  in  action  for,  S  2529b. 

averment  of  want  of  notice  of  conveyance,  §  2521. 

averments  of  complaint  to  determine  adverse  claim,  |  2508. 

action  for,  without  regard  to  possession,  S  2523a. 

clouds  on  title:  instances,  §  2510. 

void  grant  casts  no  cloud  on  title,  §  2520. 

title  by  adverse  possession,  S  2509. 

adverse  possessioo:  payment  of  taxes,  §  2529f. 

equal  equities:  legal  title  prevails,  §  3834. 

to  waters  of  spring,  $  2461b. 

where  land  haB  been  laid  out  in  lots,  S  2515. 

where  land  lies  on  both  sides  of  rivers,  §  2516. 

location  on  state  lands,  §  2518. 

to  homestead  interest  i  2529,  note. 

to  mining  claims,  §  2519,  and  note. 

confirmation  of  surveys:  effect,  |  2511. 

cancellation  of  deed,  §  2509. 

public  lands:  entry  upon,  |  2525. 

rescission  of  contract:  return  of  purchase  money,  §  2529e. 

correction  of  mistake  In  deed,  §  2529d. 

farms  of  complaint  in  action  for,  ||  2531,  2682. 

complaint:  for  determination  of  claims  to  real  property:  form, 
I  2508. 

burden  of  proof  in  action  for,  |§  2829c,  3837,  note. 

pendency  of  action  for,  does  not  abate  subsequent  action  for 
possession,  §  2504. 

defenses:  general  denial:  Issue,  8  3837,  note. 

special  answer,  §  3837,  note. 

answer  admitting  plaintiff's  ownership  and  possession,  §  3837. 

another  action  pending,  §  3837,  note. 

new  matter  constituting  counterclaim,  fi  .'^837,  note. 

operation  of  Statute  of  Limitations,  §  2517. 

showing  outstanding  title  to  defeat  action  for,  §  2522. 
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crofis-complaint:  when  proper,  §  3837»  note. 

in8uf9dent  defense,  §  3835. 

nonsuit  not  proper:  when,   §  4782a. 

if  defendant  disclaims:  no  costs  to  plaintiff,  I  2512. 

relief  granted  In  action  for,  §  2526. 

afflrmatiye  relief  to  defendant,  §  3883J. 

effect  of  decree  in  suit  to  quiet  title,  |  4823. 

who  bound  by  decree  in  action  for,  §  2530,  and  note. 
QUO  WARRANTO.    See  Office,  Usurpation  of. 

remedy  by:  generally  considered,  §  2920a. 

nature  of  the  remedy,  |  2911,  note. 

remedy  by  proceeding  in  nature  of,  S  2920a. 

proceeding  in  nature  of:  lies  when,  §  2920,  note. 

venue  of  proceedings  in  nature  of,  §  55. 

office  of  writ  of,  in  Arkansas  and  Louisiana,  t  2906. 

in  Illinois,   §  2907. 

in  Massachusetts,  §  2908. 

in  Michigan,  §  2909. 

in  Missouri,  S  2910. 

in  New  York,  §  2911. 

in  North  Carolina,  I  2912. 

in  Ohio,  S  2913. 

in  United  States  territories,  §  2915. 

in  Wisconsin,  §  2916. 

as  remedy  for  usurpation  of  office,  §§  2905-2916. 

Joinder  of  claimant  to  office  as  plaintiff,  |  146. 

writ  of,  issued  In  discretion  of  court,  §  2914,  note. 

defenses  in  cases  of,  S§  3868-^3871. 


R. 

RAILROAD  COMPANIES.    See  Common  Carriers;  OMpoiatioiiB. 
taxation  of  rolling  stock,  I  3046. 
residence  of,   §  52. 
fencing  line  of  road,  §  2067. 

duty  of,  to  give  signals  at  crossings,  |  1823,  and  note, 
degree  of  care  required  towards  passengers,  §  1813. 
ejection  of  passenger  from  train,  f  3620. 
liability  of:  as  common  carrier,  {  1937. 
liability  of:  as  warehouseman,   §  1927. 
liability  for  insecure  bridge,  §  2011. 
negligent  killing  of  cattle  on  track:  liability,  §  2019. 
complaint:  for  killing  cattle:  form,  f  2005. 
liability  for  spread  of  fire  from  engine,  §  2009. 
liability  in  respect  of   fire   from   engine:   complaint  charging 

negligence,  §  2015,  and  note, 
liability  for  trespass  upon  mining  claim,  §  2058,  note, 
liability  for  exacting  excessive  fare,   §  822. 
liable  for  negligence  of  car  driver,  §  1808. 
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liability  of,  for  Injury  to  servaiit  or  employe,  8fi  1832,  1833. 

liability  of,  for  acts  of  servants,  |  1838. 

In  respect  of  connected  routes:  liability,  |  1945. 

carriage  beyond  limit  of  own  road:  liability,  S  1975. 

complaint  against,  for  negligence:  Indiana  practice,  §  1886. 

sufficient  charge  of  negligence^  §  2011. 

averments  in  action  for  killing  animals,  8  2006. 

complaint  by,  for  ccmdemning  right  of  way,  |  5452e. 

injunction  against,  §  4265. 
RAllFICATION.    See  Principal  and  Agent. 

by  iMrlncipal:  of  acts  of  agent,  8  1984. 
REAIi  PARTY  IN  INTEREST.    See  Party  in  Interest 

who  is,  88  130-182: 

assignee,  8  334. 

holder  of  note,  88  146,  1048,  1123,  3546. 

must  be  named  in  complaint,  8  214. 
REAL   PROPERTY.    See   Ejectment;   Land;   Partition;   Quieting 
TiUe. 

extent  of  possession  of,  8  2247. 

who  may  sue  for  injuries  to,  8  151. 

actions  for  Injuries  to:  by  Joint  owners  of,  8  366. 

plaintiff  in  action  to  recover  possession  of,  8  367. 

trespass  upon:  right  of  action  for,  8  20G0. 

actions  pertaining  to:  place  of  trial,  8  52. 

out  of  state:  jurisdiction  of  state  courts  iu  respect  to,  8  31. 

assessment  of,  for  taxation,  §  3040. 

valuation  of,  for  revenue  purposes,  8  2980. 

effect  of  severance  from,  8  2317. 

action  to  redeem  from  lien  of  mortgage,  8  2341. 

order  allowing  entry  upon,  88  4425,  4426. 

attachment:  how  levied  ooi,  8  4128,  and  note. 

claims  for  recovery  of:  joinder,  8  1613. 

action  upon  contcact  of  sale  of:  allegations  of  complaint,  8  879. 

for  forfeiture  of  title  to,  8  818. 
REASONABLE  TIME: 

for  repayment  of  money  paid,  8  879. 

presentment  of  note  within,  8  1165. 
RECALLING  WITNESS: 

court  justified  in,  8  4685. 
RECEIPT: 

demand  of,  as  condition  of  payment,  %  5361. 

In  full:  as  establishing  accord  and  satisfaction,  8  4615. 
RECEIPTOR: 

complaint  against:  form,  8  1902. 
RECEIVERS: 

when  and  how  appointed:  generally,  8  583. 

exercise  of  discretion  by  court  in  appointment  of,  8  680. 

powers,  duties  and  llabllitiee  of,  8  591. 
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in  what  cases  may  be  appointed,  8  5310. 

appointment  of:  in  foreclosure  suit,  S  2310. 

appointment  of:  on  application  for  injunction,  I  88S. 

appointment  of:  on  judicial  sale  of  mining  claim,  8  502. 

appointment  of:  pending  litigation,  |  585,  and  note. 

appointment  of:  after  Judgment,  |  586. 

appointment  of:  <m  dissolution  of  partnership,  8  2632. 

appointment  of:  in  supplementary  proceedings,  |  5240'. 

of  dissolved  corporation:  when  appointed,  S  407,  note. 

vacating  order  of  appointment  of,  8  597. 

are  bound  by  order  of  court,  8  587. 

transfer  of  property  to,  8  596. 

what  court  has  Jurisdiction  of  funds,  §  .'^OT. 

disbursements  of,  6  588w 

leave  of  court  to  sue  and  be  sued,  §  590. 

right  to  sue  as:  demurrer,  8  3092. 

Questions  of  pleading  in  actions  by  and  against,  8  604a. 

suit  by,  in  name  of  corporation:  averment,  8  407. 

allegation  of  appointment  of:  in  actions  by,  8  584. 

action  by:  to  set  aside  assignment,  8  594. 

complaint  by:  to  recover  upon  unpaid  stocls  8ub6cripti<MDS,  8  888. 

complaint  by:  action  against  trustees,  8  599. 

action  by  receiver  of  dissolved  corporation,  88  002,  606. 

action  against,  by  assignee  of  claim,  8  341. 

suits  against:  removal  of,  to  federal  courts,  8  96a. 

action  on  ofDcial  bond  of,  8  1558. 

when  suits  can  not  be  brought  against  8  596. 

appeals  from  orders  relating  to,  8  4968,  and  note. 
RECITALS.    See  Judgments. 

in  complaint:  of  executed  or  past  consideration,  8  32L 
RECOGNIZANCE.    See  Bail  Bond. 

action  on:  misjoinder  of  causes  of  action,  8  8122. 

averments  of  complaint  in  acti<Hi  on,  88  1487,  1491. 
RECORD.      See  Appeals;  Judgment-Roll. 

of  suit  includes  only  Judgment-roll,  8  S074. 

on  appeal:  motions  no  part  of,  8  5064. 

on  appeal:  sufficiency  of,  8  5063,  and  note. 

printing  of:  under  New  Mexico  statutev  8  5078b. 

how  pleaded,  8  319. 

Judicial:  how  proved,  8  5320. 

striking  papers  from,  8  5078,  note. 

supply  of  lost  papers  from,  8  5078. 

suggestion  of  diminution  of,  8  5078. 

presents  nothing  for  review:  when,  8  5048a. 

amendment  of:  generally,  8  4440,  and  note. 

amendment  of  errors  in,  8  5076. 

on  removal  of  cause  for  local  prejudice  must  show  wha*^  |  96e. 

copies  of,  as  evidence.  §  5317. 
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RECOUPMENT.    See  Ck>unterclaim;  Set-Off. 

naturt  of,  and  how  differs  from  set-off,  |  8364,  and  note. 

to  what  claims  applicable,  |  3364,  note. 

in  action  on  contract  of  sale,  8  3574. 

of  damages:  in  action  on  note,  S  3543. 
BKCOVBRY: 

in  action  to  enforce  liability  of  stockholder,  |  416. 
RECRIMINATION: 

nature  of  defense,  §  3862. 

applies  in  suits  for  divorce,  $  2684. 
REDEMPTION.    See  Foreclosure. 

sale  of  equity  of,  §  5214. 

action  to  redeem:  rights  of  parties,  §  2341,  and  note. 

bill  for  accounting  and  redemption,  S  2343. 

of  real  property:  form  of  complaint,  f  2340. 

complaint:  by  lessee:  form,  |  2342. 

from  Hem  of  chattel  mortgage,  S  2380a. 

of  mining  stock  pledged,  I  1911. 

of  land  sold  for  taxes,  i  3041. 

after  execution  sale:  payments,  S  5212. 

from  execution:  who  may  redeem,  f  5217. 

from  execution:  subsequent  redemption,  S  6216. 

from  execution:  how  effected,  8  5214. 

from  execution:  proceedings  on,  §  5213. 
REDUNDANCY: 

in  pleading:  import  of  the  term,  §  191. 

is  properly  remedied  by  motion,  fi  3072. 

in  pleading  >  remedy  by  motion  to  strike  out,  fi  191,  nota 
REFEREES.    See  Reference;  Trial  by  Referees. 

powers  of:  generally,  §  4723. 

can  not  try  cause  by  deputy,  §  4723. 

number  and  residence  of,  f  4720. 

duties  of:  generally,  §  4716.  # 

objections  to,  S  4721. 

proceedings  before,  is  not  a  civil  action,  §  20. 

power  of  court  to  set  aside  report  of,  I  4734. 

Insufficient  grounds  for  setting  aside  report  of,  |  4782. 

appointment  of:  in  partition  suit,  §|  2400,  4722. 
REFERENCE.    See  Trial  by  Referees. 

by  consent:  when  ordered,  §  4709. 

compulsory:  when  directed,  |  4710. 

notice  of  motion  for,  §  4719. 

time  to  move  for,  |  4717. 

opposing  motion  for,  I  4718. 

affidavit  on  motion  for,  |  4713. 

appeal  from  order  granting,  |  4969. 

number  and  residence  of  referees*  t  4720L 

objections  to  referees,  §  4721. 

powers  of  referees,  §  4723. 

duties  of  referees,  §  4716. 
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ordering  of.  In  equity  case,  fifi  4710,  note,  471& 

for  taking  an  account:  generally,  S  4710. 

in  action  to  dlsaolye  partnership,  |  4710. 

to  examine  title,  §  4724. 

in  divorce  caae:  to  report  evidence,  §  470^ 

on  confession  of  judgment,  S  4714. 

decision  of  referee:  conclusiveness,  §  4726. 

making  and  filing  report,  8  4726. 

setting  aside  report  of  referee,  I  4730. 

power  of  court  to  set  aside  report  of  referee,  §  4734. 

motion  to  set  aside  report  of  referee,  S  4733. 

grounds  of  objection  toi  report  of  referee^  §  4731. 

Judgment  on  report  of  referee,  ||  4735,  4816. 

setting  aside  judgment  entered  on  report  of  referee,  §  4787. 

appeal  from  judgment  entered  on  report  of  referee,  fi  4736b 
REFORMATION: 

of  written  Instrument:  for  mistake,  8  2800. 

allegation  of  mutual  mistake,  |  3165k. 

requisite  of  complaint  seeking  reformatlofi  of  writteo,  inatror 
ment,  §  2806,  and  note. 

complaint:  to  correct  account  stated:  form,  §  2807. 

of  deed:  so  as  to  become  mortgage:  allegations,  §  2805. 

complaint:  to  reform  conveyance:  form,  8  2804. 
REFUSAL: 

to  deliver  goods:  complaint,  8  1933. 

by  sheriff  to  make  deed,  8  542. 

to  testify:  commitment  for,  8  5306. 
REHEARING: 

unknown  in  Superior  Court  practice,  8  5158. 

when  application  for  will  be  entertained,  8  5134. 

when  will  be  granted,  8  5138. 

when  not  grated,  8  5139. 

practice  on,  88  5135-5137,  and  note. 

of  original  petition  for  prohibition,  8  5452b. 
REINSTATEMENT: 

of  appeal:  after  dismissal,  8  5081,  and  noteu 

of  Injunction,   8  4388. 

of  case:  waiver  of  irregularity  in,  8  4632h. 
REINSURANCE: 

liability  of  reinsured:  on  judgment  against  original  Insurer,  |  746L 
REJOINDER: 

office  and  sufficiency  of,  8  4594. 

is  a  d^arture:  when,  8  4598w 
RELEASE: 

form  of  answer,  8  3310. 

how  pleaded:  and  effect  of,  8  3311. 

tender  of:  as  provided  by  award,  8  647. 

of  garnishee,  §  4178. 

of  one  joint  debtor:  effect,  8  5236w 

of  lien  of  judgment,  8  4768. 
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RELIEF.    See  Actions;  Kemedies. 

how  administered:  under  Oode  Procedure,  §  181. 

legal  and  equitable:  granted  in  same  action,  §  181. 

demand  for:  in  complaint^  i  332. 

equitable:  demand  of:  in  complaint,  §  332. 

in  equity:  against  void  Judgment,  §  4828b. 

what  obtained  by  cross-complaint,  §  4553. 

on  judgment  by  default,  §  4703. 

afforded  by  injunction:  nature  of,  §  2818L 

from  fraud:  when  granted,  §  2766. 

against  fraudulent  Judgment:  wbat  plaintiff  must  show,  I  2798. 

to  parties  litigant  in  one  and  tame  action,  §  183. 

award  of:  to  plaintiff:  irrespective  of  prayer  of  comi^aint, 
I  181. 

prayer  for:  not  subject  to  demurrer,  §  8073. 
RBLIQIOUS  BELIEF: 

of  witness:  no  disqualiflcation,  §  4678. 
RELIGIOUS  CORPORATIONS: 

mandamus  to:  in  what  cases,  §  5418. 

averment  and  proof  of  existence  of,  §  890. 

may  sue  for  subscription,  §  300. 
REMAINDERMAN: 

may  sue  for  trespass,  I  2065. 
REMAND  OF  CAUSE: 

by  federal  court  to  state  court:  under  removal  acts,  i  96J. 
REMEDIES.    See  Actions;  Proceedings. 

at  law  and  in  equity  are  blended  under  Oode  Procedure,  I  179. 

as  cumulative  or  exclusive,  §  1,  note. 

to  be  taken  as  exclusive:  when,  §  50b. 

for  wrongs:  how  secured,  §  1. 

provisional:  what  are,  §  26. 

at  law:  when  equity  will  not  interfere,  §  38e. 

when  confined  to  particular  courts:  no  othecB  have  Juiisdlc- 
tion,  I  33. 

where  motion  for  change  of  venue  is  overruled,  I  90e. 
REMITTITUR: 

In  what  cases  proper,  §  5140. 

amendment  or  vacation  of,  §  5141. 

will  be  recalled:  when,  |  5070. 

costs  on,  §  4845. 

issue  of:  and  proceedings  on,  §  5140. 

proceedings  subsequent  to:  generally,  §  5144. 
REMOVAL  OF  CAUSES: 

from  8ta.te  to  federal  courts,  §  95. 

right  of:  not  a  vested  right  of  property,  §  96a. 

what  causes  are  removable,  §  96a. 

to  what  suits  restricted,  §  96a. 

Jurisdictional  amount,  §  96a. 

special  cases  provided  for,  §  96. 

from  state  to  federal  courts:  what  statutes  control,  i  95. 
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right  of:  as  affected  by  citizenship,  §  96b. 

right  of:  restricted  to  defendant,  §  96b. 

where  alien  is  party  to  suit,  §  06b. 

removal  of  suit  in  equity  to  enjoin  suit  at  law  may  be  refused* 
I  121. 

proper  party  or  parties  to  petition  for,  |  96g. 

notice  of  application  for,  fi  96h. 

time  of  application  for,  §  96f. 

application  for:  must  be  made  when  answer  is  due,  §  96f. 

waiver  of  objection  that  application  for  was  not  made  in  time, 
I  96f . 

second  petition  for:  can  not  be  had:  when,  §  96j. 

petition  for:  on  ground  of  citizenship:  sufficiency,  §  lOTe. 

on  petition  of  member  of  Indian  tribe,  §  96e. 

on  ground  of  local  prejudice,  §  96c. 

petition  for:  on  ground  of  local  prejudice,  S  96a 

sufficiency  of  affidavit  of  prejudice,  §  107b. 

when  suit  involves  federal  question,  §  96d. 

statement  of  federal  question  in  petition,  §  96d. 

on  ground  of  separable  controversy,  §  96e. 

right  to  remove  separate  controversy  does  not  extend  to  aliens, 
§  96e. 

removal  is  effected:  when,  §  961. 

effect  of  removal  on  injunction,  §  119. 

mandamus  to  compel  trial  after  removal,  §  120. 

cause  will  be  remanded:  when,  §  96 j. 

practice  on  remanding  cause,  i  96j. 
RENEWAL: 

of  motion:  power  of  court  to  grant,  §  4419b. 
RENT.    See  Landlord  and  Tenant 

what  complaint  in  action  for  must  show,  S  953a. 

action  on  covenant  for  payment  of.  §  1300. 

action  for:  against  husband  and  wife:  what  complaint  shoold 
aver,  §  456. 
RENTS  AND  PROFITS: 

award  of:  In  forcible  entry  and  detainer,  S  2941. 

right  to:  in  ejectment,  §  2210. 

recovery  of:  in  ejectment  S  2208. 

accounting  for:  on  partition,  §  2491. 

in  action  for  specific  performance,  §  2877. 

demand  for:  and  allegation  of,  §  2209. 
REPAIRS: 

duty  of  tenant  as  to,  $$  2543,  2962. 
REPLEVIN.    See  Claim  and  Delivery. 

nature  of  the  remedy,  §  2150. 

when  the  action  lies:  generally,  $§  2164,  4180. 

will  not  lie:  when,  §S  2160,  and  note,  2166. 

requisite  ownership  to  maintain,  S  2163. 

wrongful  taking  and  wrongful  detention  distinguished,  §  2152. 
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when  action  lies:  right  of  possession,  §  2168. 
wrongful  detention,  §  2106. 
by  tenant  In  common  against  cotenant,  f  216C 
Joinder  of  execution  creditor  as  party,  §  2158. 
by  chattel  mortgagee:  allegations,  §  2163a. 
liabilities,  of  third  persons,  S  2160. 
relief  where  there  are  several  defendants,  §  2162. 
for  property  taken  for  tax.  §  2161. 
repleyy  of  goods  In  custody  of  law,  |  2165. 
principal  Issues  In  action  of,  §  3165g. 
complaint  or  petition  In:  sufficiency,  §  2167. 
complaint  In:  by  executor:  allegation  of  ownershlpv  I  2146. 
allegation  and  proof  of  demand,  §  2157,  and  note, 
description  of  the  property,  §  2155a. 
averment  of  special  damages,  ft  2156,  nota 
waiver  by  pleading  to  merits,  §  3883r. 
•   complaint  oo.  bond:  sufficiency,  §  4211,  note, 
measure    of  damages  In  action  of,  ^  2156. 
conclusiveness  of  Judgment  in,  §  4814. 

failure  of  sheriff  to  take  sufficient  security  In  action  for,  I  543. 
dismissal  of  action  before  trial:  effect,  fi  4197. 
Hen  of  attachment  after  replevy,  I  4223. 

Defenses  — 
Justification  of  officer  under  wrlt»  |§  3702,  3723. 
plea  of  nan  cepit,  effect,  S  3724. 
plea  of  property  In  defendant,  §  3730. 
plea  setting  up  Interest  under  agrlster's  lien,  §  8710,  note, 
plea  of  former  recovery,  §  3711. 
Insufficient  denials  in  answer,  %  3722,  and  note, 
to  actions  on  bond,  §  3607. 

REPLICATION: 

to  plea  in  chancery,  §  4567. 

proper  form  of,  §  4570. 

should  conclude:  how,  §  4568. 

instances  of  departure,  §§  4600-4602. 

to  new  matter  in  answer  or  counterclaim,  9  4505. 

to  plea  in  bar,  S  4578. 

TO  plea  of  bankruptcy,  S  4577. 

to  plea  of  former  recovery,  %  4579. 

to  plea  of  fraud,  §  4580. 

to  plea  of  Judgipent,  S  4581. 

to  pl^  of  Justification.  §  4582. 

to  plea  of  payment,  §  4583. 

10  plea  of  performance,  %  4584. 

to  plea  of  privilege  by  attorney,  §  4586. 

to  plea  of  usury,  %  4586. 

insufficiency  of,  S  4595. 

when  bad  for  duplicity,  fi  4599. 
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RBPLY: 

purpose  and  requisites  of»  §  4591,  note. 

facts  of  plea  should  be  trayersed  by,  §  4589. 

when  not  permitted,  §  4571. 

to  counterclaimt  I  4569. 

of  counterclaim  to  counterclaim,  §  457G. 

time  of  filing,  §  4592c. 

sufl^ciency  of:  generally,  §  4592b. 

to  answer:  when  unnecessary,  §  4692a. 

must  not  deiNirt  from  material  allegations  of  complaint,  I  4591. 

Is  a  departure:  when,  §§  4600,  4001. 

to  plea  of  Statute  of  Limitations,  §  4588. 

demurrer  to:  when  sustained,  §  4597,  and  note; 

is  necessary:  when  answer  contains  cross-complaint,  §  3376^ 
BBPOBlT.     See  ArUtration  and  Award;  Referees. 

of  referee:  practice  on  setting  aside,  §|  4730-4734. 
RBPRBSENTATIONS: 

in  insurance  policy;  nature  of,  §  745. 
REPRESENTATIVE  CHARACTER: 

necessity  of  alleging,  $  305. 

of  executors,  administrators,  and  trustees,  fS  .s53,  421,  422L 

of  guardian,  §  481. 
REPUTATION: 

what  is,  §  1096w 
REQUEST: 

when  to  be  specially  averred,  §  324. 

sufl^cient  allegation  of:  in  pleading,  §  684. 

allegation  of:  in  action  for  money  paid,  ^  870. 

averment  of:  in  action  for  money  lent,  ^  i^fit. 

allegation  of:  in  action  on  bond,  §  1528. 

on  guaranty,  §  714. 

for  use  and  occupation,  §  949. 

to  return  execution:  need  not  be  alleged,  §  550. 
RES  ADJUDICATA: 

application  of  doctrine  of,  S  4828f. 

demurrer  will  not  lie  on  ground  of,  §  3147. 

plea  of:  generally.   S§  3269^3276. 

plea  of:  splitting  demands,  S  316. 

does  not  apply  to  proceedings  on  habeas  corpus,  I  6390. 

applies  to  decision  of  motion  tw  new  trial,  §  4937b. 
RESALE: 

by  vendor:  upon  default  by  vendee,  §  1400. 
RESCISSION: 

by  buyer:  for  breach  of  warranty,  §  1595. 

of  contract:  on  ground  of  fraud,  |  2802,  note. 

of  contract  of  charterparty,  6  1245. 

of  contract  of  employment,  $  1322. 

of  contract  of  sale  of  chattel,  S  1388. 

of  contract  for  sale  of  land,  I  1450.  • 

of  fraudulent  sale,  §  2755. 
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of  sale  of  chattels  by  Tender:  and  effect  of,  |  1433. 

of  land  oo  ground  of  fraud:  complaint,  |  1457c. 

return  of  property  received:  in  case  of,  §  1467d. 

recovery  back  of  purchase  money,  §  2767. 

averment  of  restitution,  §  2767,  note. 

plea  of  rescission  by  mutual  agreement,  §  8883. 
RBSGUE.    See  Sheriff. 

Uabillty  of  sheriff  for,  §  575. 
BBSIDENCB: 

what  constitutes,  §  2683. 

of  domestic  corporation,  §  56. 

of  foreign  corporation,  H  370,  881. 
BBBPONDBAT  SUPERIOR.    See  Master  and  Servant 

when  doctrine  of  does  not  apply,  §§  1862,  1863. 
RESTITUTION: 

of  property  and  rights  lost  by  erroneous  judgment,  i  5146. 

power  of:  in  Supreme  Court,  §  5145. 

of  rights:  after  reversal  of  judgment,  §  4415. 

award  of  writ  of:  in  forciUe  entry  and  detainer,  §  2942. 

averment  of:  in  complaint  for  rescission,  §  2767,  note. 
RESTRAINING  ORDER.    See  Injunctions. 

object  and  duration  of,  §  4243,  and  note. 

form  and  contents  of,  |  4369. 

undertaking  as  condition  for,  §  4243,  and  note. 

duration  of,  §  4235,  note. 

effect  of  judgment,  §  4388. 
RESTRAINT  OF  TRADE: 

agreements  in:  are  against  public  policy,  §  2819. 
RESTRICTIONS: 

on  right  to  remove  causes  to  federal  courts,  §  96ai. 
RETAINER: 

of  attorney:  averment  of,  I  1906. 

of  attoruey:  averment  and  pnxyf  of:  in  action  for  fees,  f  915. 
RETRAXIT: 

when  dismisssl  of  action  does  not  operate  ss,  §  4778a. 
RETURN: 

of  writ  of  attachment,  §|  4137-4139. 

of  writ  of  certiorari,  §  5379. 

of  sheriff:  in  claim  and  delivery,  §  4201. 

of  sheriff:  to  execution,  §  5175-6177. 

to  writ  of  habeas  corpus,  S  5389. 

to  writ  of  mandamus,  §  5437. 

of  purchase  money:  allegation  for,  §  2767. 
REVERSAL.    See  Appeal;  Judgments. 

of  judgment:  and  new  trial  ordered:  when,  I  5126,  and  note. 

new  trial  granted:  when,  il§  6127-5132. 

nonprejudicial  error  not  ground  for,  S  5123a. 

of  judgment:  effect  of.  S  5124. 

gronnds  for:  generally,  §§  5123,  6128a^ 

Insuffldttit  grounds  for,  f  I  6128^  61288^ 
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Judgment  not  reyersed:  when:  generally,  I  5121,  and  nota 

none  on  account  of  variance:  when,  §  6121. 

wrong  reasoning  not  ground  for,  if  5116a,  5117. 

rule  of:  conflict  of  eyidence,  §  5116w 

of  judgment:  harn^ees  error  not  ground  for,  §§  5115,  5110ik 

of  findings:  on  appeal,  §  5127,  and  note. 
BBVBRSIONER: 

may  maintain  action  for  trespaM,  H  2052,  2066. 

allegation  by  heir  of,  §  944. 
RBYIBW.    See  Appeal. 

of  assessments:  nature  of  the  prooeedingSk  I  21i 

of  rullngB:  on  appeal,  §  5108. 

of  instructions,  §  6007. 

of  findings,  §  5006a. 

of  eyidence,  §  6066a. 

of  Judgment  or  decree  on  writ  of  error,  §  4SB& 

of  new  trial  order:  generally,  §  4937h. 

under  Montana  practice,  §  5028,  note. 

on  oertiorari:  subjects  of,  §§  5366,  note,  536& 

on  appeal:  miscellaneous  subjects  of,  §  5108a. 
REVIVOR: 

condusiveness  of  order  of,  S  4500. 
REVOCATION: 

of  agreement  to  submit  to  arbitratloo,  ^  648,  666»  6298w 
RIGHT  OF  ACTION.    See  Causes  of  Action. 

in  fayor  of  executor  or  administrator,  §  141. 

for  personal  tort:  assignment  of,  §  336,  notov 

on  Judgment  or  decree,  §  786. 
RIGHT  OP  ENTRY: 

necessary  to  sustain  ejectment,  §  2181. 
RIGHT  OF  WAY: 

nature  of:  and  how  created,  §  2419. 
RIGHTS: 

restitution  of:  after  reyersai  of  Judgment,  §  4416. 
RIPARIAN  PROPRIETOR: 

who  is,  §  2403. 

right  to  use  of  water  by,  §  248& 
ROUTE: 

of  carrier:  how  alleged,  S  1062. 
RULES  OF  COURT: 

power  of  court  to  suspend,  §  5076,  note. 

parties  charged  with  knowledge  of,  §  4682&i 
RULE  TO  SHOW  CAUSE: 

on  judge:  when  denied,  §  4416. 
RULINGS.    See  Trial  by  Court 

reylew  of  errors  In,  §§  5085,  5103. 

exceptii^is  to:  Incorporation  in  bill  of  exceptloilB,  f  6064s. 
erroneous:  as  ground  for  new  trial,  §  4847. 
RUNNING  DAYS: 

proyision  in  charterparty  for,  §  1246. 
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SAIjART.    See  Fees. 

of  office:  right  to^  I  2917. 
SALK    See  Execution. 

of  pledge:  generally,  §  1907. 

whether  completed:  is  a  question  of  fa^t,  I  4616. 

under  execution:  how  conducted,  §|  520(MS217. 
&'AIjB  and  delivery.    See  Goods  Sold  and  DeUyered. 

what  transaction  amounts  to  a  sale,  §  1384. 

sale  and  bailment  distinguished,  §  1384,  and  note. 

deliyeiy  and  payment:  when  concurrent  acts,  §  1411. 

what  deemed  sufficient  as:  generally,  i  1378. 

constructlTe  d^lyery:  what  amounts  to,  S  1376. 

time  of  deliyery:  when  no  time  mentioned,  $  1414. 

effect  of  deliyery  of  less  quantity  than  agreed,  §  1377. 

deliyery  of  ship  and  cargo,  §  1382. 

deliyery  by  carrier:  and  liability  in  respect  thereto^  I  1S81. 

when  tender  of  performance  necessary,  $  1430. 

when  seller  is  excused  from  making  tender,  §  1388. 

of  chattels:  duty  of  purchaser,  §  1591. 

tender  of  purchase  money,  §  1420. 

possession  of  yendee  as  eyldence  of  change  of  title,  S  1378. 

what  amounts  to  sufficient  acceptance  by  buyer,  §  1392. 

when  buyer  is  not  bound  to  accept  the  articles  tendered,  §  1890. 

effect  of  acceptance  by  buyer,  §  1406. 

waiyer  of  tender  of  the  goods  sold,  S  1389. 

goods  manufactured  for  another  and  not  accepted:   remedy, 
§1  1401-1406. 

rights  of  yendor:  upon  default  of  yendee,  §S  1399,  1400. 

when  yendor  may  exercise  right  to  resell.  S  1400. 

stoppage  in  transitu:  and  exercise  of  the  right  of,  $  1386. 

rule  of  caveat  emptor,  8  1580. 

by  auctioneer:  right  to  warrant  goods,  §  1565. 

of  property  under  execution,  §§  5200-5211. 

of  growing  crops,  §  1380,  and  note. 

what  sales  within  Statute  of  Frauds,  §§  1385,  1416. 

sufficiency  of  memorandum  of  sale,  §  1417. 

payment  or  part  payment:  sufficient  to  take  sale  out  of  statute, 
S  1432. 

ayerment  of  offer  or  tender  of  performan<?e:  time  and  place 
of  deliyery  not  fixed,  §  1426. 

allegation  of  tender  on  demand  not  necessary,  S  1429. 

rights  of  partiee  to  conditional  sales,  §  1398. 
Actions  — 

showing  condition  precedent  before  action,  §  1412. 

action  by  assignee  of  buyer,  §  1411. 

seyeral  causes  of  action  united,  §  1419. 

complaint:  fraudulently  deliyerlng  smaller  quantity  than  agreed! 
form.  I  2791. 

Vol.  m— 183 
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BAIiB  AND  DELIVERY  —  Conunued. 

ayerment  of  readlnees  to  receive  and  pay,  §  1429. 

averment  of  offer  to  perform,  §  1418. 

avermentB  as  to  time  and  place  ot  delivery*  |§  1427,  142& 

averment  of  demand  to  deliver,  §  1415. 

allegation  of  purchase  from  a^ent:  sufficiency,  §  1409. 

averment  in  complaint  of  offer  to  d^ver,  §  138& 

•nfflclent  certainty  in  allegation  of,  §  3164. 

delivery:  sufficient  allegatioDS  of,  §$  1378,  1379. 

complaint  against  warehouseman:  sufficiency,  §  142L 
Defenses  — 

of  chattels:  insufficient  answer,  §  3577. 

of  chatMs:  estopp^  to  deny  value,  I  357d. 

of  chattels:  disclaimer  of  contract,  §  3575. 

of  chattels:  recoupment  of  damages,  S§  3582-3583. 

of  chattds:  defect  in  quality  of  goods,  §  3581. 

of  chattels:  plea  of  tender,  S  3578. 

of  chattels:  damages  by  way  of  recoupment,  §  3574. 

rule  of  damages  for  not  delivering  thing  sold,  §  1413. 

rule  of  damages  for  not  receiving  goods  purchased,  §  13SL 

rescission  of  the  contract,  §  1388. 

rescission  by  vendor:  and  effect  of,  §  1433. 

fftLudulent:  rescission  of,  S  2755. 

sale  by  wife:  no  ground  for  rescission,  §  2768. 
SALE  OF  HOMESTEAD: 

by  sheriff  under  execution,  §  544. 
SALE  OF  REAL  PROPERTY: 

presumed  to  have  been  in  writing,  S  1445. 

averment  as  to  performance  of  conditions^  §  1443. 

description  of  the  property  sold,  §  1441,  and  note. 

averment  that  sale  was  "  in  writing,"  §  1443w 

payment  and  delivery  of  deed:  as  mutual  agreements,  |  1457a. 

averment  of  performance  of  conditions,  6  1450,  note. 

averment  by  purchaser  of  readiness  and  willingness  to  perform, 
§  1457. 

rescission  of  contract  of:  averment  as  to  title,  $  1450. 

proof  of  admission  as  to  value  of  the  land,  §  1449. 

sufficiency  of  complaint  to  set  aside  contract  tor  sale  of,  |  1457c. 

rescission  on  ground  of  ftuud:  complaint,  §  1457c. 

return  of  property:  on  rescission,  |  1457d,  and  note. 

complaint  in  action  to  recover  purchase  price:  sufficloicy,  §  1457b. 

on  resale:  surplus  beyond  purchase  money  goes  to  vendee* 
i  1454. 

CMnplalnt  by  purchaser  against  vendor,  §  1436. 

pleading  defense  of  fkuud,  §  8586. 
SAMPLE: 

warranty  on  sale  by,  §  1587. 
flATIBB: 

not  actfooable  bm  libelous,  I  1679. 
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SATISFACTION  OF  DBMAND: 

against  Judgment  debtor,  §  5248. 

form  af  plea  of  accord  and  satisfftctloii,  §i  32S0,  340il 
SATISFACTION  OF  JUDOMBNT.    See  Judgments. 
'  form  of,  §  4826. 

by  levy  under  execution,  §  4827. 

part  payment  as,  §  4828. 
SCHEDULE: 

annexing  to  complaint  as  an'  exhlMt,  §  2121. 
SCIENTER: 

allegation  and  proof  of:  In  what  actions^  |§  1870,  note^  1813» 

need  not  be  alleged  in  case  of  warranty,  I  2748. 

need  not  be  averred  in  penal  actions  founded  on  statutes,  | 

denial  of:  form,  S  3658. 
SCIRE  FACIAS: 

nature  of  action  of,  |  18w 
SEAL: 

impression  and  sufficiency  of,  |  6322. 

imports  a  consideration,  §§  321,  967. 
SEALED  CONTRACTS: 

allegations  in  actions  on,  §  983. 
SECONDARY  EVIDENCE: 

of  ccHitents  of  written  instrument  l§  5828^^(827. 
SECURITY: 

assignment  of  note  as:  effect,  I  1910. 
SECURITY  FOR  COSTS: 

tender  of  bond  by  nonresident,  |  4846b. 

from  whom  required,  §  4430. 
SECURITIES.    See  Oollateral  Security. 

collateral:  how  enforced,  §  2849. 

assignment  of,  §  345. 

Injunction  to  restrain  disposal  of,  §  4276. 
SEDUCTION.    See  Criminal  Conversation. 

nature  of  action  for,  §  1897. 

gist  of  action  for,  §  1894. 

action  by  parent  of  daughter  seduced,  §  157. 

of  daughter:  action  by  father,  §  1891. 

action  by  mother,  §  1896. 

action  for:  by  female  seduced,  §§  157,  1892. 

ground  of  damages  in  action  for,  §  1890. 

allegation  that  defendant  knew,  S  1885. 

debauching  and  beating  a  daughter,  S  1889. 

daughter  temporarily  absent,  $  1888. 

of  wife:  action  by  husband,  |§  1880-1883. 

of  wife:  sufficiency  of  complaint,  §  1884a. 

of  step-daughter:  step-father  can  not  sue  for,  I  188& 

promise  to  marry  after:  validity  of,  §  1369. 

connivance  as  bar  to  action  for,  §  1887. 

running  of  Statute  of  Limitations,  i  1901. 
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SEED  LIEN: 

foreclosure  of:  complaint,  §  2358d. 
SEISIN.    See  CoYenants;  Ejectment. 

in  fee:  allegation  ot:  In  pleading,  §  1438,  and  note 

averment  of:  In  ejectment,  §  2212. 

action  on  covenant  of:  averments,  §  1284. 

covenant  of:  damages  for  breach,  §  1286. 
SELF  DEFENSE: 

plea  of:  in  assault  and  battery:  form,  §  8O09. 
SELLING  LIQUOR: 

ivlthout  license:  complaint  for,  §  830. 
SEPARABLE  CONTROVERSY: 

as  ground  for  removal  of  causes,  §  96e. 
SEPARATE  ANSWER: 

may  be  put  In  by  defendant,  |  3383. 

commencement  of,  |  250. 

In  ejectment,  |  3770. 

on  written  Instruments,  §  3512. 
SEPARATE  CONTROVERSY: 

right  to  remove  does  not  extend  to  aliens,  §  96e. 
SEPARATE  COUNTS: 

in  complaint  on  builder's  contract,  $  1222. 
SEPARATE  DEBTS: 

secured  by  one  mortgage,  §S  2316,  2336. 
SEPARATE    PROPERTY.     See    Husband    and    Wife;    Married 
Woman. 

of  wife:  what  constitutes,  S  466. 

letters  received  by  wife  from  husband  before  marriage,  §  472. 

of  wife:  liable  for  debt  contracted  before  marriage,  S  444. 

of  married  woman:  parties  to  actions  relating  to,  6  155. 

designation  of,  in  complaint,  §§  448.  455,  460. 

of  married  woman:  allegation  of  promise  to  charge,  §  453. 

of  married  woman:  complaint  seeking  to  charge  must  show 
what:  generally,  §§  443-459. 

of  wife:  relief  of,  from  mortgage,  §  465. 

charging:  demand  and  form  of  judgment,  9  447. 
SERVICE.    See  NoUces;  Orders. 

of  writ  of  attachment,  S  4122. 

of  order  of  arrest,  §  4025. 

of  notice  of  appeal,  §§  4999,  5000,  5001,  and  note. 

of  cross-complaint,    §   4557. 

of  amended  complaint,   S  4451,  note. 

of  order  granting  change  of  venue,  §  92. 

of  injunction  order,    $  4373. 

of  writ  of  mandamus,  $  5438. 

of  orders  and  notices:  how  made,  §  4417. 

of  order  to  show  cause,  §  4412. 

of  papers  by  mail,  S  4418. 

of  writ  of  prohibition,  §  5452. 
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of  Btatemeut  on  appeal,  §  5033. 

of  summons:  ts^enerally,   §§  3903-3006. 

or  summons:  as  respects  transitory  actions,  S  55. 

of  summons:  on  infant:  by  publication,  §  3037. 

of  summons:  under  UtaJi  statute,  §  3000,  note. 

of  summons:  under  North  Dakota  practice,  6  3903,  note. 

of  summons  and   complaint  under  Colorado  practice^   I  Sild, 
note. 

of  transcript  on  appeal,  S  5057. 

loss  of:  as  grround  of  action  for  seduction,  S  157. 
SEIl VICES.    See  Employment;  Hire  of  Services. 

when  action  for,  lies,  §  087. 

of  author:  implied  promise  to  pay  for,  $  G41. 

if  gratuitous:  do  recovery  for,  I  800. 

n<»  implied  promise  to  pay  for  contributor's  services,  §  83& 

recovery  for,  on  a  quantum  meruit,  S  005. 

of  substitute:  recovery  for,  §  800. 

of  foreign  seaman:  recovery  in  state  court,*  S  003. 

action  for:  against  corporation:  complaint,  S  001. 

no  demand  before  action  is  necessary,  §  901. 

complaint  in  action  for:  essential  ailegarions,  §  001. 

recovery  for:  when  performed  under  entire  contract,  §  000» 

action  on  special  contract  for.  §  022. 

recovery  for:  on  proof  of  special  contract,  $  808w 

of  physician:  complaint  in  action  for  recovery  of,  §  016,  note. 

action  by  attorney  for  fees:  what  complaint  must  show,  $  015. 

of  child:  interest  of  parent  in,  §  Oil. 

promise  to  pay  after  completion  of:  what  must  be  shown,  i  007. 

averment  of  performance,  §  023. 

allegation  of  render  of:  at  instance  of  agent,  §  402. 

medical:  complaint  in  actions  to  recover  for.  §  402. 

action  on  assigned  claim  for:  complaint,  §  3^i0. 

complaint  in  action  for,  need  not  allege  time  of  rendition  •(, 
§  198,  note. 

rendered  under  contract:  complaint  in  action  for,  §  1321. 

effect  of  rejection  of  offer  to  perform,  §  1321. 

employe's  remedy  for  wrongful  discharge.  §  1318,  and  note. 

complaint  on  an  account  for,  §§  025,  G2t). 

action  for  repayment  of  advances  on,  §§  803-805. 

defenses  in  action  for,  §§  3455.  3456. 

of  agent:  answer  to  action  for,  §  3462. 

defenses:  counterclaims,  $  3457. 

counterclaim:  neglect  of  clerk  to  attend  to  business,  §  3468. 

defenses:  denial  of  performance,  S  3458. 

general  doiial:  what  may  be  shown  under,  §  3450. 

of  seaman:   defenses.    §   3461. 
SERVICES,  WORK.  AND  LABOR: 

nature  of  action  for,  $  807. 
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8ET>()FF.    See  Goanterclaim;  Recoupment. 

nature  of  the  defense,  §  3364,  and  note. 

in  in  nature  of  cross-action,  §  3364,  note. 

wbat  demands  are  subject  of,  {  3364,  note. 

what  may  not  be  subject  of,  §  3364,  note. 

liow  pleaded,   §  3364,  note. 

in  case  of  joint  and  seyeral  claims,  §  3368. 

matters  of:  making  up  mutual  accounts,  §  GOO. 

application  of,  in  cases  of  assigrnment,  §  349. 

of  demand  against  assignor,  §  349. 

in  actions  on  judgments,  Sl  3435,  3436. 

in  action  by  assignee  of  claim,  §  3340. 

of  value  of  improvements,  S§  3767,  3768. 
iBTTLED  ACCOUNT: 

what  errors  considered  on  opening  of,  §  2808^  nota 
SVFTLEMBNT.    See  Statement 

of  statement  for  new  trial,  §  4897,  and  note. 

of  statement  on  appeal,  $|  5041,  5043,  5046. 

of  bill  of  exceptibns,  S|  505(>-6060b. 
flBTTLBRS.    See  Public  Lands. 

upon  public  lands:  rights  of,  S  2213. 

complaints  by,  S  2214. 
fHSYERAL  CAUSES  OF  ACTION: 

accounts,  §§  608,  1598. 

accounting  and  refunding.  §  1599. 

claims  in  two  capacities,  §  1601. 

classes:  contracts:  express  or  implied,  |§  1603-1605. 

classes:  contracts:  express  or  implied:  injuries  to  the  person, 
I  1606. 

classes:   contracts:   express   or  implied:   injuries   to  property, 
§  1608. 

classes:   contracts:   express  or  implied:   injuries   to  property: 
trespass,  S  1619. 

classes:  contracts:  express  or  implied:  injuries  to  person  and 
property,  §  1607. 

common  counts,  §  1602. 

common  counts:  money  counts  and  warranty,  S  1610. 

common  counts:  money  had,  §  1611. 

common  counts:  quantum  meruit,  S  1612. 

common  counts:  several  counts,  §  1614. 

complaint  in  action  for:  form  of,  $  1598. 

demurrer  to  action  for:  what  must  state,  §§  3111-S124b 

in  builders*  contracts,  §  1222. 

in  sale  and  delivery,  |  1419. 

in  negligence,   §  3013. 

in  forcible  entry  and  detainer,  §  3943. 

may  be  united  in  one  action,  ||  314,  1600. 
j(  may  be   united  in  one  action:   separate  statement  essentlalL 

IS  314,  2943. 
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may  be  united  In  one  action:  (separate  statemeot  eeieotial:  mA 
cause  must  be  complete,  §  1606. 

separate  demands  under  one  right,  §  1613. 

separate  subscriptloxi  to  corporation  stock,  §  889. 

si^eclflc  relief,  §  1618. 

specific  relief:  specific  performance,  §  1615. 

specific  relief:  specific  personal  property,  $  1016. 

specific  relief:  specific  real  property,  I  1617. 

which  can  not  be  united,  §  315. 
SEVERAL  DEFENSES: 

and  counterclaim:  forms  of,  §§  3374-3384. 

commencement  and  conclusion,  §  337& 

demurrer  and  answer:  form  of,  §  8371. 

demurrer  and  answer:  form  of:  objections  how  taken,  §  88T8. 

each  defense  must  be  specific  and  complete,  §  8379. 

each  defense  must  be  consistent,  I  3381. 

Issues  thereon,  §  3379. 

may  be  set  forth,  §  3384. 

may  be  set  forth  against  bailees,  §  3662. 

may  be  set  forth  in  ejectment:  form  of,  §§  3744,  8765.  ' 

may  be  set  forth  oa  accounts,  §  3292. 

may  be  set  forth  on  judgments,  §  3437. 

may  be  set  forth  on  written  instruments,  §  8512. 

objections:  how  taken,  S  3373. 

several  grounds  of  defease,  §  3194. 

seyeral  grounds  of  defense:  modes  of,  §  3373. 

what  answer  waives,  §  3374. 
SEVERAL  JUDGMENT: 

when  may  be  rendered,  §  4757. 
SEVERAL  OATH: 

affidavit  must  show  parties  were  severally  sworn,  I  270. 
SEVERAL  VERIFICATION: 

of  pleadings:  form  of,  §  289. 

of  husband  and  wife,  §  288. 

when  one  may  verify,  §  288. 
SEVERANCE: 

from  realty  covered  by  mortgage:  effect,  §  2317. 
SHAM  ANSWER: 

defined,  §  4471. 

how  tested,  §  4472. 

proceedings  on  motion  to  strike  out,  §  4470. 

striking  out  on  terms,  |  4459. 
SHAM   PLEADING: 

what  Is,  §  4471. 

may  be  stricken  out  on  motion,  |  4473. 

statement  in  motion  to  strike  out,  §  4464. 
SHARE  OF  PROFITS: 

In  estate  by  tenants  In  common,  §  368. 
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SHARES  OF  STOCK: 

UabUlty  ot  to  attachment,  |  4101. 
SHERIFF: 

averment  of  official  capacity,  |  637. 

averments  in  pleadings  in  actions  by  and  against:  generally, 

H  633-680. 
negligence  of,  I  1081. 
liability  of:  for  an  eeci4>e,  ii  670-681. 
liability  of:  for  a  rescue,  I  676. 
liability  of:  as  bail:  complaint,  S  67& 
as  bailee  ot  redemptloner,  §  1008. 
duty  of:  in  claim  and  delivery,  S  4198. 
not  authorized  to  discharge  prisoner  upon  attomey*s  consent^ 

I  671. 
not  guilty  of  forcible  entry:  when,  §  2940. 
notice  and  demand  before  suit  against,  §  556. 
charging  breach  of  duty  against,  §  638. 

complaint  against:  for  neglect  of  ofQcial  duty,  S  630,  and  note. 
extent  of  liability  on  official  bond,  S  1554. 
action  on  official  bond:  trespass,  §  1563. 
action  on  official  bond  of:  selling  homestead,  §  1660. 
statutory  penalties  against:  recovery  of,  §  559. 
recovery  against:  for  failure  to  pay  over  money  on  demand, 

§  662,  and  note, 
obligation  to  pay:  averment  of,  §  667. 
averment  that  money  was  not  paid  over,  S  666. 
action  against:  for  selling  homestead:  complaint,  §  644. 
averments  in  action  against:  for  refusal  to  make  deed,  §  642. 
action  against:  for  neglect  to  return  execution,  |§  646-662. 
averment  of  damages  for  failure  to  collect  execution,  I  640. 
complaint  against:  failure  to  take  sufficient  security  In  replevin, 

I  643. 
averments  in  complaint  for  failure  to  pay  over  moneys,  §  660. 
complaint  against:  for  wrongful  seizure  and  sale  of  mortgaged 

goods,  §  660. 
action  against:  for  false  return,  |§  661-667. 
misjoinder  of  causes  of  action  against,  §  316. 
misjoinder  of  causes  of  action  against:  demurrer,  §  3128. 
may  maintain  action  for  conversion,  $  2114. 
remedy  of:  on  indemnity  bond,  §  1360. 
action  by:  on  forthcoming  bond,  §  149a. 
can  not  sue  in  own  name  for  property  attached,  §  584. 
measure  of  damages  for  false  return,  $  666. 
what  excuses  an  escape,  §  676. 
SHERIFF'S  FEES: 

in  attachment:  payment  of,  §  4164g. 
SHirPING.    See  Charterparty;  Navigation, 
liability  of  carrier  by  water,  §§  1964-1967. 
liability  in  case  of  collision,  $  2023. 
attachment  against  water  craft,  §  4143. 
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SHIPPING  —  Continued. 

libel  for  seaman's  wages:  how  drawn,  S  3461. 

Justification  of  master  in  enforcing  discipline,  §  361& 

complaint:  untying  plain tlflTs  boat:  form,  §  2022. 

inevitable  accident:  immaterial  defense,  §  3883f. 
SKILL: 

implied  warranty  of,  ^  1671. 
SLANDER.    See  Libel  and  Slander. 

defined,  §  1729. 

what  constitutes,   S  1675. 

Jurisdiction  of  action  for,  |  1721. 

joinder  of  causes  of  action  for,  §  1677. 

improper  joinder  of  actions,  §  1720. 

entire  conversation:  one  cause  of  action,  §  1717. 

essential  averments  in  action  for,  S  1718. 

Bufliclent  averm^its  of  complaint  for,  §  1710. 

place  and  time  not  material,  §  1724. 

counts  in  complaint,  §  1714. 

averment  "  of  or  concerning  "  plaintiff,  S  1723. 

presence  and  hearing:  allegation  of,  S  1725. 

several  liability  in  action  for,  §  1728. 

corporations  liable  for,  $  378. 

husband  and  wife  as  parties,  §  1719. 

averments  by  way  of  inducement  and  colloquium,  §  174S. 

specific  words  must  be  set  forth  In  complaini,  §  1733. 

tenor  and  import:  bad  pleading,  S  1738 

words  in  foreign  language:  how  set  out  §  1735. 

requisites  of  complaint:  words  charging  perjury,  §  1763. 

innuendo:  office  of,  |  1737. 

construction  of  words  laid  as  slanderous,  $  1712. 

Import  of  word  "  published,"  §  1727. 

ambiguous  words:  allegations  of  complaint,  §  1709. 

repetition  of  words  complained  of,  §  173^. 

what  words  are  actionable,  $  1739. 

words  charging  want  of  chastity,  §  1711. 

charge  of  having  disease,  S  1716. 

words  of  disgrace,  $  1740. 

respecting  plaintiff's  trade  or  business,  8§  1742-1755. 

imputation  of  dishonesty,  §  1744. 

imputation  of  ignorance  and  want  of  skill,  §§  1745,  1747. 

language  actionable  per  se,  S  1756. 

words  subjecting  plaintiff  to  criminal  prosecution,  S  1757. 

words  charging  offenses,  §  1759. 

words  charging  perjury,  6S  1761.  1762. 

words  not  per  se  slanderous:  special  damage,  S  1741. 

of  clerk  or  tradesman,  §  1743. 

language  partly  slanderous,  §  1722. 

presumption  of  malice,  S  1726. 

allegations  of  answer  showing  malice,  §  3636. 
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SLANDER  —  Oontlnued. 

communications  not  pririleged:  examples,  fi  1G78. 

defenses:  general  denial:  what  may  be  shown  under,  %  363a 

defenses:  plea  of  privileged  communication,  §  3649,  note. 

defenses:  plea  of  Juatiflcation:  requisites,  %  3639. 

defenses:  justification  and  mitigation,  f  3640. 

si>ecial  damages:  and  allegation  of.  If  1715,  1730,  1731,  174&- 
1749. 

new  trial:  excessive  damages,  %  4915. 
8LANDBR  OF  TITLE: 

what  amounts  to,  %  2039. 

nature  of  action  for:  and  when  lies,  f  2039. 

averments  in  action  for,  ff  2039,  2040,  and  nota 

complaint:  form  of,  f  2038. 

form  of  answer,  f  3682. 

malice  and  want  of  probable  cause,  §  2040. 

damage:  and  special  allegation  of,  f  2040. 
SLAUGHTER-HOUSE : 

injunction  against:  as  nuisance,  %  4310. 
SOLE  OWNER: 

a  conclusion  of  law,  %  185. 
SOLE  TRADER: 

allegations  of  complaint  charging  married  woman  as,  ff  478- 
476. 

defense  of  husband  need  not  be  joined,  %  166. 
SOUNDNESS: 

warranty  of:  covers  what,  f  1594. 

action  on:  aUegations,  if  1589,  1592-1594. 

measure  of  damages,  f  1591. 
SPECIAL  CONTRACT: 

for  services:  complaint  on,  f  921. 

of  common  carrier:  effect,  §f  1976^  3669,  367a 

for  money  had  and  received,  %  839. 

by  contractor,  f  1212. 
SPECIAL  DAMAGES.    See  Averments;  Damages. 

must  be  specially  alleged,  §  326. 

allegation  of:  complaint  for  libel  or  slander,  %  1680. 

allegation  of:  in  action  for  obstructing  highway,  f  2420. 

recovery  of:  in  action  for  slander,  §f  1730,  1731,  1749. 
SPECIAL  DEMURRER    See  Demurrer. 
SPECIAL  ISSUES.    See  Issues. 

submission  of:  to  Jury,  §  4705,  and  note. 

how  produced  and  tried,  f  4618. 

submission  of:  within  discretion  of  court,  f  4618^  note. 

submission  of:  in  action  for  divorce,  f  4685. 
SPECIAL  MATTER: 

of  defense  on  insurance,  §  3426. 
SPECIAL   PLEAS.    See   Pleas. 

effect  of,  §§  3230-3362. 
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8PBGIAL  PROCEEDINGS: 

include  what,  |  5. 

instaucee  of,  §  6,  et  seq. 

admlssloD  to  practice,  §  0. 

appointment  of  receiver,  §  5310. 

for  condemnation  of  property,  f  6452d. 

deposit  in  court,  f  5300. 

determination  of  heirship  to  estate,  fi  14a. 

proceedings  on  offer  to  con^romise,  I  5S11. 

proceeding  against  Joint  debtors:  generally,  ff  528O-02M 
SPBCnUU.  REQUEST: 

allegation  of:  in  action  for  money  lent,  I  S&L 
SPECIALTY: 

d^yery  of:  need  not  be  stated,  I  063. 

plea  of  seals  not  affixed,  f  3602. 
SPECIAL  VERDICT.    See  Verdict 

nature  of:  and  findings  in,  §  4706. 

how  read  and  construed,  fi  4706a. 

adoption  0(f :  by  court,  fi  4706,  notei 

rendition  of  Judgment  on,  fi  4825,  note. 

time  of  objecting  ixs  I  4706,  nota 
SPECIFIC  DENIAL.    See  Denials. 

effect  of,  fi  202. 
Sp;SCIFIO  PERFORMANCE: 

nature  of  relief  granted,  fi  2870. 

Jurisdiction  to  enforce:  generally,  f  2866. 

no  adequate  remedy  at  law,  i  2866. 

adequate  rrtief :  presumptions,  f  2847. 

when  the  action  for:  can  be  maintained,  f  2802L 

what  obligations  can  not  be  enforced,  fi  2880. 

when  not  decreed:  generally,  ff  2848v  2866. 

parties  to  action  for,  f  2874. 

who  not  entitled  to,  f  2891. 

what  parties  can  not  be  compelled  to  perform,  f  268Q. 

by  minor  heirs,  f  2871. 

when  action  liee  by  vendor,  f  2809. 

vendor  and  vendees  as  trustees,  f  2886. 

bringing  In  necessary  parties,  f  4520. 

what  contracts  may  be  enforced:  generally.  §  2888. 

mutuality  of  contract  is  essential,  f  2854. 

contract  must  be  certain  and  complete,  f  f  2852,  2868^ 

memorandum  must  be  in  writing,  f  2870. 

memorandum  of  contract:  mutual  mistake,  f  2875e. 

uncertainty  of  terms:  demurrer  sustained,  §  2875g. 

trivial  departures  fliom  contract  not  regarded,  f  2861 

compelling  conveyance  of  legal  title,  f  2875c. 

where  plalntlfTs  title  Is  defective.  §  2000. 

objection  to  deed,  f  3881. 

duty  of  grantor  to  prepare,  execute  and  deliver  deed,  f  2892: 

title  must  be  free  from  reasonable  doubt,  f  2884. 
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SPBOIFIC  PERI  ORMANCE  —  ContinuecL 
inabUity  to  muke  Utle,  $  28(55. 
of  award  of  arbitrators,  S  053. 
of  award  respecting  real  estate,  fi  284S. 
of  agreement  to  give  collateral  security,  fi  2819. 
of  verbal  contract  to  give  lease,  §  2887. 
of  covenant  to  renew  lease,  §  2859. 
of  contract  for  sale  of  personalty,  $  2817. 
of  contract  to  release  mortgage,  §  2856. 
of  contract  to  transfer  stock,  §  2857. 
of  contract  to  pay  in  coin,  S  2863. 
of  contracts  for  perscmal  services,  $  2880,  note. 
of  contract  of  ancestor  by  heirs:  nature  of  proceedings  to  coid- 

pei,  I  22. 
of  contract  of  married  woman  made  prior  to  marriage*  fi  3880. 
of  contract  for  insurance  policy,  §  387dw 
land  subject  to  trust,  §  286*7. 
reconveyance  of  property,  §  3882. 
in  case  of  part  performance,  §  2900. 
of  conditional  contract,  §  2850. 
when  parol  promise-  is  enf  orclble,  S  2872. 
time  of  performance,  S  2880. 
time  as  essence  of  contract,  §  285& 
When  time  deemed  essence  of  contract,  §  2881. 
time:  effect  of  delay,  §  2882. 

demand:  time  for  performance  not  designated,  fi  2868w 
performance:  or  offer  of:  must  be  shown  by  plaintiff,  fi  2878^ 
demand  before  suit,  §  2860. 
tender  before  sidt,  §  2878,  and  note, 
valid  tender  of  purchase  money,  §  2885. 
objections  to  tender,  (  2879. 
imposing  terms,  §  2864. 
partial  performance:  with  compensation  for  deficiency,  I  2876^ 

note, 
claim  of  decree  for  rents  and  profits,  §  2877. 
failure  of  proof  in  action  for,  §  2875f. 
of  contract:  venue  of  action  for,  §  52a. 
joinder  of  causes  of  action,  §  2875b. 
joinder  of  claim  for:  with  other  causes  of  action,  fi  1615,  and 

note. 

essential  averments  of  complaint,  §  2852,  note, 
what  must  set  forth,  Sf  2875,  2875a. 
what  need  not  be  alleged,  $§  2875,  2875a. 
alternative  prayer  for  damages,  ^  2866,  note, 
sufficiency  of  complaint  in  action  for,  §  3165p. 
•complaint:  where  money  lay  idle:  form.   §  2888. 
complaint:  deficiency  of  land:  form,  §  2894. 
complaint:  outstanding  incumbmnce:  form.  H  2895. 
on  exchange  of  property:  essential  allegations,  f  2887. 
complaint:  exchange  of  property:  form,  §  2896. 
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SPEGIFIO  PERFOBMANCB  -  Ck>ntlnaed. 

complaint:  vendor  against  purchaser:  form,  §  2896w 

averments  in  action  by  vendor,  §  2889. 

complaint:  to  compel  agreement  to  construct  farm  crossing: 
form,  fi  2801. 

complaint:  vendee  against  executor  or  administrator  of  vendor: 
form,  f  2846. 

complaint:  vendee  against  vendor:  form,  §§  2844,  2845. 

compelling  reconveyance,  8  2875d. 

defenses:  time:  when  a  bar,  %  2883. 

liquidation  of  damages  not  a  bar,  %  2869. 

defenses:  increased  value  of  property,  S  3877. 

plea  of  Statute  of  Frauds,  §  3879. 
SPECIFIC   RELIEF: 

claims  for:  Joinder  of  causes  of  action,  f  1618. 

election  of  remedy,  §  315f>. 
SPECULATIVE  DAMAGES.    See  Telegraph  Company. 

when  not  recoverable  against  telegraph  company,  §  1978a. 
STAKEHOLDER: 

action  against:  for  recovery  of  wager  deposit,  f f  882,  883. 
STARE  DECISIS: 

decision:  how  far  authority,  §  4828g. 

application  of  rule  of,  §  4828g. 
STATE: 

can  not  be  sued  without  a  statute  to  that  effect,  f  148w 

appearance  by:  in  action  against,  %  3960. 

Joinder  of:  as  plaintiff  in  action,  %  148. 
STATE  BONDS: 

are  subject  to  taxation,  f  3050. 
STATE  COURTS: 

extent  of  Jurisdiction  of,  §  32. 

Jurisdiction  of:  over  what  subjects,  f  31. 

Jurisdiction  of:  of  assault  and  battery,  f  81. 

Jurisdiction  of:  of  contracts,  %  31. 

Jurisdiction  of:  of  customs  and  duties,  S  31. 

Jurisdiction  of:  of  foreign  governments,  §  31. 

Jurisdiction  of:  of  foreign  residents,  %  31. 

Jurisdiction  of:  of  habeas  corpus,  ^  31. 

Jurisdiction  of:  of  property  out  of  state,  §  31. 

Jurisdiction  of:  of  torts,  %  31. 

Jurisdiction  of:  of  United  States  officers,  §  31. 

Jurisdiction  of:  concurrent  with  federal  courts,  §  30. 

have  no  Jurisdiction  to  declare  rights  of  adverse  claimants  to 
public  lands,  S  32,  note. 

actions  In:  by  foreign  government,  §  31. 
STATED  ACCOUNT.    See  Accounts. 

how  stated:  and  effect  of,  S  6ia 
STATE  LANDS: 

action  to  contest  right  to  purchase,  f  3166n. 

location  on,  §  2518. 
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STATBMBNT.    See  Appeal;  Facts;  New  TrlaL 

on  a4;>peal:  necessity  and  nature  of,  f  5020. 
op  appeal:  filing  and  seryingr*  §  0CKi3. 

on  appeal:  contents  of,  S  5029. 

on  appeal:  from  Justice's  Court,  §  5159. 

on  motion  for  new  trial,  H  4895-4899. 

on  motion  for  new  trial:  settlement  of,  §  4897,  and  nota 

on  motion  for  new  trial:  engrossment  of,  §  4927. 

on  new  trial:  sufficiency  of  specifications,  fi  4918. 

on  confession  of  judgment,  H  5280,  5287. 

of  facts:  in  pleadings,  §  194. 

of  counts  in  assumpsit,  §  317. 

of  cause  of  action:  general  character  of,  §  311. 

of  federal  question:  in  petition  fc^  removal  of  causey  f  96d. 
8TATB  OFFICERS: 

subject  to  mandamus,  f  6419. 
STATE  RECORDS: 

how  admitted  as  evidence,  fi  5318. 
STATUTE  OF  FRAUDS: 

what  agreements  for  sale  of  goods  within,  §fi  1386,  141dL 

as  affecting  contract  to  marry,  §  1374. 

sale  of  growing  crops  not  within  provisions  of,  fi  1880. 

suflSciency  of  memorandum  of  sale,  §  1417. 

contract  within:  how  pleaded,  §  320. 

effect  of  payment  or  part  payment,  S  1432. 

forms  of  answers,  f  fi  3312,  3314-3318. 

when  available  under  general  denial,  i  313,  nole. 

what  plea  of  must  aver,  f  3318. 

averments  in  avoidance  of:  must  be  dear  and  unequivocal* 
f  3313,  note. 
STATUTE  OF  LIMITATIONS: 

operation  and  effect  of,  §  683. 

question  of:  must  be  raised  on  trial,  §  6090. 

pleading  of:  is  personal  privilege  of  defendant,  fi  882db 

how  pleaded,  §§  331,  3326.  3789. 

how  construed.  f§  3325,  3788. 

construction  of  answer  setting  up  statute,  §  3324. 

defendant  need  not  negative  exceptions  to,  f  3325. 

facts  in  avoidance  of:  not  to  be  alleged,  $  331. 

when  cause  of  action  accrues,  f  3330. 

statutes  of  different  states:  rule  applicable,  (  3327. 

when  cause  of  action  accrues,  S  3330. 

when  action  deemed  commenced,  §  3329.  ' 

suspension  of  remedy  stops  running  of,  §  3328. 

revival  of  debt  by  acknowledgment  or  new  promise,  f  427. 

action  on  new  promise:  allegations,  §  683. 

to  what  actions  and  suits  applies,  f  §  3322,  8323. 

plea  of:  in  action  on  account.  §  3393. 

mutual,  oip^en  and  current  account:  within  meaning  of,  f  000. 
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STATUTB  OF  LIMITATIONS  —  Ckmtlnaed. 

operation  of:  In  ejectment;  fifi  2215,  3752. 

In  foreclosure  suit:  operation  of,  H  2818-2320. 

operation  of:  In  actions  for  fraud,  f  2769. 

title  under  Mexican  grant,  §  3751. 

In  action  for  money  had  and  received,  f  3030a. 

when  runs  between  partnerB,  f  3330a. 

running  of:  against  patentee  of  public  lands,  f  8787,  note. 

running  of:  against  right  of  action  for  seduction,  fi  1901. 

plea  of:  more  than  one  cause  of  action,  f  3826,  and  note. 

forms  of  answer  of.  §§  3320,  3321. 

setting  up:  by  way  of  amendment,  fi  3060a. 

when  availaUe  as  bar  tx>  prosecution  of  writ  of  erroTt  fi  8030a. 

plea  of:  properly  stricken  out:  when,  fi  3030a. 

replication  to  plea  of,  S  4588,  and  note. 

insufficient  reply  to  plea  of,  §  4591. 

complaint  showing  action  barred  by,  I  841. 
8TATUTBS.    See  Conatruction. 

how  pleaded,  fif  829,  1494. 

for^gn:  how  pleaded,  I  330. 

general  acts  of  Congress  not  to  be  specially  pleaded,  fi  880,  note. 

counting  upon:  consists  in  what,  I  329. 

allegation  of  foreign  insurance  company's  compliance  with,  fi  769. 

pleading  under:  provisos  and  exceptions,  I  821. 

how  proved,  fi  828. 

penal:  actions  on,  f  826. 

penalties  under:  against  sheriff:  recovery  of,  f  569. 

against  forcible  entry  and  detainer:  object  and  construction  of, 
fi  2922. 

relating  to  presentment  of  claims:  construction,  f  429. 

of  United  States:  authorizing  removal  of  causes,  fi  95. 
STATUTORY  ACTION: 

essential  allegatl<Mi8  of  complaint,  fi  825. 
STAY: 

of  order  or  Judgment:  by  appeal,  fi  5178,  note. 
STAY  OF  EXECUTION: 

power  of  court  to  order,  9  5178. 
STAY  OF  PROCEEDINGS: 

power  to  grant:  generally,  S  5146,  and  note. 

on  writ  of  certiorari,  fi  537a 

writ  of  supersedeas  for  purpose  of,  fi  5146,  note. 
STEAM  TUGS: 

law  of  common  carriers  Is  applicable  to,  fi  1065. 
STIPULATION: 

of  attorney:  appearance  by,  f  8961. 

of  counsel:  requisites,  §  4682J. 

for  attorneys'  fees:  in  demand  note,  §  1211b. 

for  attorneys*  fees:  in  mortgage  foreclosure,  fi  2285. 

trial  by:  when  binding,  f  46821. 
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STIPULATION  —  Contlniied. 

tbat  BubmlMlMi  to  arMtratioa  be  entered  on  otder  of 

§048. 
as  to  notice  of  appeal:  effect,  fi  5003. 
In  transcript  on  appeal:  constmctlon,  fi  50T2^ 
continuance  of  cause  by,  fi  4G30. 
Judgment  entered  on:  not  reriewable,  fi  5100. 
dismissal  of  action  by,  I  4774. 
▼erdlct  by,  |  4706l 

relief  against:  and  setting  aside,  I  4632a. 
STOCK: 

action  for  fraudulent  issue  of,  f  |  409,  2783. 
assignment  of,  fi  34& 
attachment  of,  fi  4101 
restraining  transfer  of,  |  4200. 
8TOOKHOLDEBS.    See  Oorpocatlons. 

suit  against:  to  reach  unpaid  stock  subscriptions,  |  418a. 
action  by:  for  Ticriation  of  trust  by  directors,  fi  412,  note, 
liability  for  assessments:  how  enforced,  fi  385. 
nature  of  liability  of:  for  corporate  debts,  f  415. 
who  liable  as:  In  action  to  enforce  liaUlity  of,  fi  418. 
who  not  liable  as:  for  corporate  debts,  §  418. 
parties  to  action  to  enforce  liability  of,  §  410. 
enforcement  of  liability  of:  in  Justice's  Court,  fi  50a. 
essential  averments  in  actions  to  enforce  liability  of,  §  417. 
liability  of:  not  released  by  subsequent  assignment  of  stock, 

fi  415. 
pro  tanto  discharge  of  liability  of,  (  415. 
STOCK  SHARES: 

arrest  in  action  for  conTerslon  of,  §  3906,  note. 
STOCK  SUBSCRIPTIONS: 

complaint  in  action  on:  under  Oalifomla  procedure,  %  388. 
what  complaint  must  aver  in  action  on,  f  §  386,  388. 
complaint  in  action  by  receiver  to  recover  on,  §  386. 
agent  to  whom  payable  may  sue  for  in  own  name,  S  398,  note, 
maintenance  of  separate  actions  for,  %  380. 
suit  by  creditors  to  recover  amount  due  upon  unpaid  subscrip- 
tions, I  418a. 
STOPPAGE  IN  TRANSITU.    See  Common  Carriers, 
nature  of  the  right,  |  1386. 

may  be  exercised  to  defeat  attachment  or  execution,  §  4001. 
STORAGE: 

of  chattels:  lien  for,  f  3700. 
STREET  ASSESSMENT: 

foreclosure  of  lien  of:  form  of  complaint,  §  2382. 
foreclosure:  averments  and  sufficiency  of  complaint;  %  2382a» 
foreclosure  of:  collatenU  attack,  %  2382b. 
foreclosure  of:  answer,  §  3814c. 
STREET  CONTRACTOR 

liabilities  of:  generally,  f  1863. 
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STREET  RAILWAY: 

as  public  nuisance:  remedy,  I  2405. 
STREETS: 

proceedings  to  open  not  an  action,  §  15. 

restraining  appropriation  of,  §  4300. 

injury  from  defects  in:  wlio  liable,  §|  1865-1865. 

liabilities  of  street  contractor,  §  1863. 

obstruction  of:  a  nuisance,  §  2416. 

collection  of  delinquent  assessments  for  opening,  etc.,  fi  2074. 
STRIKING  OVh: 

sham  pleadings:  on  motion,  §  4473. 

of  immaterial  matter  in  pleading,  §  191. 

what  may  be  stricken  out  of  answer,  fi  4475. 

unverified  answer  to  verified  complaint,  f  4474. 

part  of  answer:  test  of  correctness  of  order,  fi  4475,  notew 

grounds  for  striking  out  demjirrer,  f  4490a. 

evidentiary  matter  in  complaint,  §  4490b. 

parties  from  pleadings:  practice  on,  §S  4486-4490. 

when  motion  should  be  made,  §  4476. 

miscellaneous  points  of  practice  on,  §  4490c. 
SUBMISSION: 

to  arbitration:  is  a  contract,  §  649. 

to  arbitration:  requisites  to  validity  of,  f  657. 

to  arbitration:  form  of,  fi  648. 

to  arbitration:  by  agent,  f  649. 

to  arbitration:  of  partnership  controversy,  f  660. 

to  arbitration:  operates  a  continuance,  S  3240. 

to  arbitration:  stipulations  in  respect  to,  §  648. 

to  arbitration:  revocation  of,  §§  648,  666. 

of  controverey  without  action,  S  5328. 
SUBMISSION   OF   CONTROVERSY.    See   Agreed   Case;   Contro- 
versy Without  Action. 

nature  of  proceeding,  §  23. 
SUBSCRIPTION: 

to  affidavit  and  Jurat,  §§  272.  273. 

of  pleading:  what  sufficient,  §  282. 

of  pleading:  not  required  in  Justice's  Court,  §  232,  note. 

to  verification  of  pleading,  §  282. 
SUBSCRIPTIONS: 

sufficient  consideration  for,  $  392. 

actions  to  recover:  by  whom  brought,  §  393. 

religious  corporations  may  sue  for,  §  390. 
SUBSEQUENT  PLEADINGS.    See  Cross-Complaint;  Rcpty;  SepU- 
cation. 

demurrer  to  answer:  form  of,  §  4559. 

when  it  lies:  and  when  not,  S  4560. 

when  it  lies:  effect  of,  8  4561. 

when  It  lief*:  grounds  for,  S  4562. 

when  It  Vph:  objections  waived  by  failure  to  demur,  fi  4568. 

when  it  lies:  sufficient  statement  in,  S  4563. 

VoL  in  — 135 
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BUBSBQUBNT  PLEADINGS  —  Continued. 

general  aJid  spedaJ  deolala  of  new  matter:  fonna  of,  H  4572.  4573. 

reply  to  counterclaim:  form  of,  I  456d 

reply:  conclusion,  fi  456& 

reply  to  special  pleas:  enumerated,  §§  4575-458^ 

reply  to  Statute  of  Limitations:  form  of,  §  4587. 

reply:  when  not  permitted,  f  4571. 

rejoinder:  office  of,  S  4594. 

rejoinder  in  various  actions,  ffi  4585-4002. 
SUBSTITUTE: 

recovery  for  services  of,  fi  8^ 
SUBSTITUTION: 

of  parties:  continuance  of  action  or  proceeding  by,  |  4491. 

on  death  of  defendant,  fi  8614. 

of  representatives  of  deceased  defendant,  (  8252. 

of  receiver  for  defendant,  $  4488,  note. 

of  aaslgnee  of  plaintiff's  interest  in  action,  fi  3389. 

of  transferee  of  interest,  fi  4494,  and  note. 

of  parties:  matters  of  practice  on,  S  4500a. 

entry  of  order  of:  in  minutes,  §  4503,  note. 

of  c(^y  of  lost  pleading  or  paper,  §§  4504,  4508. 

of  new  replication:  original  withdrawn,  9  4603. 
SUGGESTION: 

of  death  of  party  to  action,  f  §  4491,  4497. 

of  death:  practice  as  tov  §  4489. 
BUIOIDE: 

provision  as  to:  in  life  insurance  policy:  pleading  and  proof, 
fi  757. 
SUIT  IN  EQUITY: 

Jurisdiction  of  Supertor  CSourt,  H  41,  42. 
SUITS: 

what  are:  within  meaning  of  removal  statutes^  |  96iL 
SUMMARY  PROCEEDINGS: 

by  landlord:  for  rec'overy  of  possession,  fi  927. 
SUMMONSi 

what  is,  I  3895. 

object  of,  §  8895,  and  note. 

follows  complaint:  in  Galifwmia  practice,  %%  8896,  8966. 

requisites  of:  fixed  by  statute,  fi  8896u 

must  state  general  nature  of  action,  fi  3898u 

mode  of  stating  nature  of  action,  fi  8901a. 

stating  names  of  parties  in,  S  3897,  and  note. 

misdescription  of  administrator  as  "  executor:  '*  effect*  f  8928; 
note. 

sufficiency  of  notice  in,  fi  3914. 

must  direct  defendant  to  appear,  fi  3899l 

must  be  issued  under  seal  of  court,  fi  8896,  and  nota 

by  whom  subscribed,  fi  3896. 

in  action  on  contract  for  money  or  damages,  fi  3900. 

In  actions  for  specific  relief:  instances,  fi  3020. 
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SUMMONS  —  Continued. 
In  other  actions,  $  3901. 
in  action  in  Jus  lice's  Court,  S  3916. 
issue  of  aliaB  summons,  §  3921. 
amendment  of:  generally,  §S  3902^  and  note,  4431. 
service  of:  generally  considered,  f  3903. 


service  of 
service  of 
service  of 
service  of 
service  of 
service  of 
service  of 
service  of 
service  of 
service  of 
service  of 
service  of 
service  of 
service  of 
service  of 
service  of 
serviee  of 
service  of 
service  of 


statute  to  be  strictly  pursued,  g  3912,  and  notew 

how  made:  generally,  §  3906,  and  note. 

date  of  acceptance  of,  §  3945. 

by  whom  made,  S  3904. 

by  sheriff:  effect  of,  9  3924. 

by  deputy,  $§  3904,  note,  392r>. 

upon  whom  made,  §  3905,  and  note. 

on  infant,  f  3926. 

on  partners,  f  392a 

on  corporations,  §  3905. 

on  insane  persons,  §  3905. 

on  corporation,  return  of  sheriff,  §  3927. 

on  one  of  two  defendants,  §  3906,  note. 

affidavit  of  personal  service,  §  8933,  and  nota 

by  publication,  §  3907. 

question  of  jurisdiction,  fi  3907,  note. 

order  for  publication,  §  3939,  and  note. 

by  publication:  when  conclusive,  §  3912. 

affidavit  for  publication:  contents  and  sufflele^ty 
of,  H  3985-^936a,  3941. 
service  of:  affidavit  for  publication:  by  whom  made^  fi  3941. 
service  of:  what  a  sufficient  publication,  {I  3908. 
B^Tice  of:  time  to  appear  after  publication,  f  3910. 
service  of:  by  mail:  affidavit,  §  3943. 
service  of:  by  mail:  deposit  of  copy  in  post-office,  §  3911,  and 
dismissal  of  cause  for  delay  in  service  of,  f  3895,  and  note, 
service  of:  sheriff^s  return,  §  3924,  and  note, 
service  of:  designation  of  time  and  place  in  return,  §  3929. 
service  of:  acknowledgment  of:  must  be  in  writing,  §  3947. 
service  of:  change  in  summons  not  admissible,  §  3906. 
redelivery  and  service  af t^r  return.  §  3922. 
service  of:  under  North  Dakota  practice,  §  3903,  note, 
ground  for  quashing,  §  3947a. 
SUNDAY: 

validity  of  contract  made  on,  §  1977. 
theatrical  exhibitions  on:  complaint  for  remedy,  fi  824. 
appeal  from  Judgment  rendered  on,  fi  4963,  note. 
8UPBRI0R  COURT  (of  Oftlifornia): 

establishment  and  Jurisdiction  of,  fi  39. 
number  of  Judges  and  term  of  office,  fi  39.  note, 
derives  authority  from  state  Constitution,  fi  39. 
power  of:  to  issue  Judicial  writs,  fi  39. 
Judges  of:  hold  but  one  and  same  court,  fi  39. 
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SUPERIOR  COURT  —  Continued. 

judge  of:  may  hold  court  in  any  county,  fi  89. 

process  of:  is  coextensive  witli  state,  fi  40. 

have  no  stated  terms,  §  40. 

seesioDB  of,  |  39. 

rehearing  unknown  to  practice  of,  §  5158. 

has  general  original  jurisdiction,  §  40. 

exercise  of  equity  powers  by,  §  40. 

extent  of  appellate  jurisdiction  of,  §  40. 

jurisdiction  of:  as  regards  amount  in  controTersy,  H  41,  42. 

has  jurisdiction  of  suit  iu  equity  regardless  of  amount  claimed, 
fi42. 

jurisdiction  tested  by  ad  damnum  clause  of  complaint,  §  42. 

nature  of  probate  jurisdiction  exercised  by,  §  48. 

succeed  to  jurisdiction  of  former  Probate  Courts  in  California, 
I  48. 

jurisdiction  of  person  or  property  in  another  state,  §  49b. 

jurisdiction  of:  in  matters  invoUing  legality  of  tax  assessments^ 
§49. 

jurisdiction  of:  of  actions  to  abate  nuisances,  §  46. 

Jurisdiction  of:  to  punish  for  contempt,  §  5290. 

jurisdiction  of:  in  matters  of  divorce,  §  43. 

power  to  determine  validity  of  corporate  elections,  §  49. 

jurisdiction  of:  an  respects  fugitives  from  justice,  fi  45. 

Jurisdiction  of:  to  pronounce  judgments,  §  4754. 

jurisdiction  of:  to  issue  writ  of  mandamus,  §  5413^ 

Jurisdiction  of:  to  grant  new  trial,  S  4848,  and  note. 

Jurisdiction  of:  of  appeals  from  Justices*  Courts,  f  5157. 

jurisdiction  of:  to  recover  half  value  of  partition  fence,  fi  47. 

can  not  enjoin  execution  of  mandate  of  Supreme  Court,  H  2841e. 
4230,  note. 
SUPERSEDEAS: 

writ  of:  to  stay  proceedings,  9  5146,  note. 
SUPPLEMENTAL  ANSWER: 

when  allowed:  generally,  I  4550. 

what  defenses  must  be  set  up  by,  ^i  4544-4549. 

to  bill  of  foreclosure,  §  4545. 

what  facts  may  be  embodied  in,  §  4537. 

allowance  of:  after  reversal,  §  4543. 

when  becomes  a  pleading.  §  4542,  note. 
SUPPLEMENTAL  COMPLAINT: 

leave  to  file:  in  discretion  of  court,  §  4535a. 

amendment  of,  f  4538. 
SUPPLEMENTAL  PLEADINGS: 

allowance  of:  under  Code  provisions,  §  4533. 

scope  and  effect  of,  S  4535. 

supplemental  complaint:  leave  to  file,  H  4535a. 

aliownnoe  of  supnleniental  answer,  fi  4600. 

fraud  as  ground  for,  §  4536, 
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nature  of,  i  5237,  and  note. 

design  of,  §  24,  note.  * 

are  special  in  their  nature,  f  24. 

necessity  of  pleadings  or  issues  Joined,  fi  24,  note, 

wlien  may  be  had,  §  5237. 

as  a  substitute  for  creditor's  suit,  S  2552,  note. 

nature  of:  in  California  practice,  §  2581. 

examination  of  debtor  In,  §§  2582-2585. 

effect  on:  of  death  of  party,  §  3261. 

when  debtor  may  be  arrested,  §  5252L 

what  property  may  be  reached,  §  5251. 

attendance  of  witnesses,  §  5250. 

examination  of  third  persons,  §  5246. 

liability  of  third  persons,  i  5247. 

satisfaction  of  demand,  §  5248. 

appointment  of  receiver,   S   5249. 

against  foreign  corporation,  §  5237,  note. 

affidavit  and  sufficiency  of,  §  5239,  and  nota 

issue  and  effect  of  order  In,  §  5241. 

order  forbidding  debtor  to  transfer,  §  5242. 

order  requiring  payment,  §  5243. 

punishment  for  contempt,  §  5245. 

appointment  of  receiver  In,  S  000. 

property  held  in  trust  for  debtor  can  not  be  reached  by,  §  20IML 
SUPREME  COURT  (of  California): 

formation  and  constitution  of,  §  34. 

election  and  term  of  office  of  Justices,  §  35. 

power  of  departments  of:  to  hear  and  determine  causes,  fi  84. 

powers  of  chief  Justice:  generally,  §  34. 

concurrence  of  four  Justices  necef^sary  to  a  Judgment,  fi  84. 

ordering  cause  to  be  heard  In  bank,  8  34. 

consists  of  chief  Justice  and  six  associates,  (  34. 

is  always  open  for  transaction  of  business,  §  34. 

departments  and  assignment  of  Justices,  f  34. 

Jurisdiction  of:  in  general,  S  36. 

Jurisdiction  of:  is  mainly  appellate,  fi  36. 

power  of:  to  issue  Judicial  writs,  §  36. 

what  errors  noticed  by:  generally,  §  4738. 

power  of:  to  modify  or  reverse  Judgments  of  Superior  €hmt, 
§  36,  note. 

Jurisdiction  of:  as  respects  amount  in  controversy,  §  38. 

Jurisdiction  of:  ends  when  remittitur  issues,  §  4944,  note. 

power  of  legislature  over:  as  respects  Jurisdiction,  S  37. 
SUPREME  COURT  (of  Colorado): 

Jurisdiction  of:  generally,  fi  38a. 
SUPREME  COUBT  (of  Oregon): 

appellate  .Irrlpdlctlon  of:  in  general,  ff  38c. 
SUPREME  COURT  OF  UNTTED  STATES: 

appeals  to:  from  state  courts,  §  4938. 
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procedure  on  writ  of  error  to  state  court,  fi  4989. 

appeal  to:  from  state  court:  refusal  of  citation,  fi  4942. 
8UI*R£ME  COURT  (of  Utah): 

Jurisdiction  of:  to  isaue  writs  of  prolilbitloQ,  §  38d. 
SUPHEME  COURT  (of  Wastiingtoo): 

appellate  Jurisdiction  of:  amount  in  controversy,  I  88e. 
SURETIES: 

on  undertakings:  rlglits  of,  $  1483. 

right  of:  by  mortgage,  §  2315. 

on  attachment  bond:  rights  of,  §  4165^ 

in  undertaking:  Justification  of,  fi  1470., 

on  undertakings:  liabilities  of:  in  greneral,  fi  1480. 

on  indemnity  bond,  9  1347. 

liability  of:  on  indemnity  bond  to  sheriff,  I  4151. 

liability  of:  in  undertaking  in  claim  and  delivery,  |  150& 

on  ofl!lciai  bonds,  §  153d. 

on  receiver's  bond,  §  1568. 

on  appeal  bond,  (  1478. 

as  plaintiffs  In  actions,  §  149. 

action  by:  against  principal:  for  reimbursement,  I  872^  notei 

right  of:  to  intervene  In  suit:  §  4521,  and  DOta 

discharge  of,  f  1201. 

discharge  of:  by  novation,  §  3599. 
SURPLUSAGE: 

in  pleading:  what  is,  §  191. 

in  pleading:  illustrations  of,  f  191. 

complaint  not  had  solely  because  of,  f  325a. 

in  designation  of  parties  to  action,  f  215. 

averment  of  official  capacity  of  foreign  executrix,  I  357,  notei 

matters  of:  In  complaint  for  breach  of  contract,  fi  325a. 

In  foreoloRure  complaint,  §  2324. 

in  complaint  for  trespass,  S  2066. 

allegation  of  notice  of  nonpayment  so  regarded:  when,  I  1077* 

rejectment  of  averment  as,  §  423,  note. 

striking  out:  on  motion,  S  4775,  note. 
SURPRISE.      See  New  Trial. 

new  trial  on  ground  of:  affidavit,  §  4879,  and  nota 

as  ground  for  continuance,  §  4627. 
SURRENDER: 

of  premises  by  tenant,  $  936. 

by  bail:  of  defendant  on  arrest,  f  4071. 
SURVIVAL: 

of  causes  of  action,  §  335. 
SURVIVING  PARTNER: 

l)owerB  and  duties  of,  §  521,  and  note. 

liabilities  of,  §  526. 
SURVIVORSHIP: 

allegation  of:  in  pleading,  9  528. 
SUSPENSION: 

of  power  of  court:  by  motion  for  change  of  venne,  9  9Qb» 
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TAKING: 

means  an  unlawful  taking,  f  199. 
TAXATION.    See  Taxes. 

power  to  tax:  generally  considered,  f  8088. 

construction  of  laws  relating  to,  9  2978. 

limitation  upon  taxing  power,  9  8088. 

legislative  restrictions  in  matters  of,  9  80161 

state  can  not  tax  and  sue^  itself,  %  2978. 

moral  obligation  as  basis  tor,  9  8022. 

Nevada  system  of,  |§  8024,  3025. 

construction  of  Nevada  revenue  act,  §  2992. 

illegal:  mere  submission  to:  does  not  estop,  I  8068. 

impost  duties,  9  8007. 

lien  on  land  of  tax  assessment,  9  8015. 

1.  Legality  — 

property  must  be  legally  assessed,  9  2979. 

description  of  property  in  assessment,  9  299& 

defective  assessment:  dollar  mark,  9  3000. 

assesfiment  of  real  estate,  9  8040. 

valuation  of  real  estate  for  purposes  of,  9  2080. 

duties  of  assessor,  9  2981. 

statement  as  to  kind  and  quantity  of  property,  9  8011. 

omission  of  assessor  to  demand  sworn  statement,  9  2997. 

designation  of  proper  owner  of  land  assessed,  9  2980. 

unauthorized  alterations  in  assessment-roll,  9  3061. 

domicile  for  purposes  of,  9  3001. 

situs  of  personal  property  for,  99  3030,  3049. 

place  of:  chose  In  action,  9  2987. 

place  for  assessment  of  foreign  corporation,  9  8004. 

2.  what  liabU  to,  91  2989,  2994,  8002,  3008. 
real  estate,    9   3040. 

construction  of  term  "  property  in  lands,"  9  8085. 

mill  property.  9  3017. 

of  Spanish  grant,  f  3048. 

house  on  boundary  line,  9  3006. 

improvements  on  public  lands,  9  3008. 

land  segregated,  9  3012. 

land  sold  by  the  United  States,  9  3013. 

laDds  granted  to  railroad  company,  9  3039. 

possessory  right,  9  3032. 

mining  interests,   9  3018. 

of  right  to  mine,  9  3045. 

proceeds  of  mines,  9  3037. 

rolling  stock  of  railroad  company,  9  3046. 

tax  upon  franchise:  remedy  at  law,  9  8042. 

state  bonds,  9  3050. 

property  of  guardian,  9  3036. 

of  Judgment  for  a  debt,  9  3009. 
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money  on  deposit,  §  3021. 

money  in  county  treasurer's  hands,  §  3020. 

money  at  interest,  S  3019. 

exemption  from:  of  bank  property,  §  2d85. 

stock  of  United  States  not  subject  to,  §  3061. 

lands  of  United  States  not  liable  to,  §  3062. 

growing  crops  exempted  from,  §  3005. 

action  to  recover  back  illegal  taxes,  §  886. 

action  by  landlcMrd  against  tenant,  for  repayment  of  tax,  H  884, 
885. 

of  costs  of  suit,  9  4831,  note. 

venue  of  action  for  violation  of  revenue  law,  i  2074. 
TAXBS.    See  Taxation. 

not  debts:  in  what  sense,  §  3026. 

not  founded  on  contract,  |  3027. 

obligation  to  pay,  §  3028. 

where  payable,  §  3058. 

validity  of  tax:  generally,  §§  3063-3065. 

trying  legality  of  tax,  S  3060. 

nature  of  capitation  tax,  §  2986. 

when  action  of  debt  for,  lies,  §  297a 

county:  by  whom  levied,  §  2993. 

power  of  tax  collector,  §  2990. 

assessments,  etc.,  under  California  statute,  fi  2973. 

mode  of  collection  of:  in  California,  fi  2970. 

complaint  for:  under  California  statute:  form,  fi  2960. 

complaint:  under  act  of  1880:  form,  S  2976. 

complaint  for:  under  California  Political  Code:  form,  9  2974. 

complaint:  unknown  owner:  form,  f  2977. 

when  taxpayer  is  In  default,   S  2996. 

sufliciency  of  complaint:  generally,  §  2991. 

description  of  property  in,  §  2999. 

complaint:  state  and  county  tax:  known •  owners:  form,  fi  2975. 

delinquent:  averments  of  complaint  in  action  for,  fi  299L 

delinquent:  void  ordinance  as  to  collection  of,  fi  3031. 

notice  to  delinquents  before  suit,  fi  3025. 

proper  party  plaintiff,  fi  3029. 

jurisdiction  of  action  for,  §  3010. 

law  of  tax  suits,  fi  3014. 

complaint  in  action  to  collect  license  tax,  fi  3067a. 

recovery  of  an  illegal  assessment:  complaint,  fi  3067d. 

averment  as  to  time  of  levy,  §  3059. 

action  on  tax  collector's  bond,  §  1541. 

jurisdiction  of  actions  for  recovery  of,  fi  49. 

suit  by  tax  collector,  fi  3052. 

burden  of  proof  in  al:tion  for,  fi  2984. 

evidence  that  tax  was  due,  fi  2971. 

expenses  for  collection:  how  paid,  fi  2972. 

payment  under  protest:  recovery  back,  fi  3038. 
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remission  of,  §  3013. 

enforcement  of  lien  on  real  estate  for,  |  3084. 

foreclOBure  of  tax  liens:  complaint,  S  2091. 

validity  of  tax  sale,  §  3054. 

tax  sale:  when  not  restrained,  §  3055.  i 

title  acquired  at  tax  sale,  §  3056.  j 

effect  of  deed  of  land  sold  for,  §  2d95.  | 

sale  of  land  for:  when  void,  §  3047. 

redemption  of  land  sold  for,  §  3041. 

sufficiency  of  answer  in  action  for,  §  3883g.  . 

action  for:  verification  of  answer,  §  30G6. 

enjoining  collection  of,  §§  433G,  4338. 
TAX   SALE: 

when  injunction  lies  to  restrain,  §  2820. 

complaint  in  action  to  set  aside,  §  3067b. 
TAX  SUIT: 

not  necessary  to  file  lis  pendens  in,  §  3980. 
TAX  TITLE: 

how  pleaded,  ft  37P^. 

foreclosure  of:  allegations,  S§  2325,  3812. 
TAX  WARRANT: 

directing  to  whom  payment  to  be  made,  §  3057. 
TEAMS: 

exemption  of,  from  execution,  §  5185. 
TELEGRAPH  COMPANY:  ! 

penalty  for  failure  to  transmit  message,  §  823. 

proper  plaintiff  in  action  against,  §  197Sb. 

Simday  contract  to  transmit  and  deliver  telegram,  |  1977,  note. 

allegation  of  speculative  damages  in  action  against,  §  1978a. 

failure  to  transmit  message:  sufliciency  of  complaint,  §  1978. 

complaint:  failure  to  transmit  message:  form,  §  1978. 
TENANCY: 

allegation  of:  in  action  of  waste,  §  2538. 
TENANCY   AT  WILL: 

can  not  exist  without  grant  or  express  contract,  §  2965. 

distinguished  from  tenancy  from  year  to  year,  |  2965. 

what  notice  necessary  to  terminate,  §  2965. 
TENANCY  FOR  YEARS: 

nature  of,  §  2966. 
TENANT  AT  WILL: 

who  is,  §  2965. 

liability  of:  for  use  and  occupation,  §  956. 
TENANTS  IN  COMMON: 

who  are,  §  365. 

joinder  of:  in  action  by  or  against,  §§  139,  3299. 

legal  actions  by:  joinder  as  plaintiffs,  $  366. 

as  parties  to  action  of  ejectment  §  139. 

attachment  against,   §  408n. 

trespass  between:  when  action  lies,  §  2069. 
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liability  for  treflpass:  in  suit  by  cotenant,  9  2062. 

trover  by:  against  cotenant,  |  2114,  note. 

law  of:  controls  ownership  of  water  ditches  for  mining;  |  965w 

of  mill:  accounting  between,  §  26<14. 

actions  by:  to  recover  possession  of  land,  |  3OT. 

recovery  by:  in  ejectment,  |§  2217,  2218. 

when  one  may  sue  alone,  §  367,  note. 

action  by  one  against  cotenant,  |  368. 

ejectment:  by  one  of  several,  S  153. 

action  by:  for  diversion  of  water,  §  2422. 

action  by:  for  use  and  occupation,  §  954. 
TENDER: 

what  requisite  to  sufficiency  of,  §  5361. 

effect  of:  generally,   |  5362. 

character  of:  as  an  admission,  §  3332. 

need  not  be  alleged  and  proved  in  action  to  redeem,  S  2341. 

of  purchase  money:  requisites,  §  2885. 

in  foreclosure:  after  suit  brought,  §  2326. 

before  suit  for  specific  performance,  §§  2878,  2879. 

offer  to  pay  money,  or  deliver  property  or  writing,  S  5361. 

time  of  objecting  to,   §  5363. 

of  performance  of  services:  effect,  i  1321. 

of  performance:  sale  and  delivery,  §  1430. 

of  purchase  money  for  goods,  §  1420. 

by  vendor:  of  goods  sold,   §  1388. 

averment  of:  in  pleading,  §  388. 

need  cot  be  averred:  when,  9  324. 

payment  of  part:  tender  of  residue:  form,  |  3334. 

demand  as  to  part:  tender  of  residue:  form,  9  3335. 

form  of  answer  of,   9  3331. 

plea  of:  how  made:  and  effect,  9  3332. 

plea  of:  by  tenant:  insufficiency,  9  3332. 

if  plea  defective:  demurrer  lies,  9  3332. 

jolrder  of  issue  en  plea  of,  9  3333. 
TERMS: 

of  court:  system  of  abolished,  9  40. 

of  office  of  Superior  judges,  9  39. 

of  office  of  justices  of  Supreme  Court  of  California*  I  86w 

of  office  of  justices  of  the  peace,  9  50a. 

of  Montana  District  Oourts,  9  49g. 

of  insurance  policy,  9  772,  note. 
TERMS  OF  COURT: 

abolished  in  California,  9  40. 
TEST: 

of  material  allegation,  99  189,  190. 

of  unity  of  interest,   9   13a 

of  jurisdictiloii  of  Supreme  Court  as  to  amooot  in  c<mlJO=?erij, 
9  3& 
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proceedings  for  perpetuation  of,  are  not  actions,  S  25. 
THEATRICAL  EXHIBITIONS: 

on  Sabbath  day:  complaint  for  penalty,  |  824. 
THEFT: 

by  one  of  his  own  property,  (  190i. 
TIMBER: 

on  public  lands:  right  to,  §  2080. 

action  of  trespass  lies  for  cutting  and  carrying  away,  I  2072. 

trover  against  trespasser  for  cutting,  §  2068. 

waste  in  cutting:  injunction,  S  4356. 

damages  for  cutting  and  carrying  away,  §§  2075,  2076. 
TIME: 

certainty  of  allegation  of:  in  pleading,  §  198. 

when  to  be  alleged  in  pleading,  §  189,  note. 

of  discovery  of  fraud:  allegation  of,  i  2770. 

Off  payment:  when  complaint  need  not  state,  §  1079. 

allegation  of:  in  action  on  contract,  S  319. 

averment  of:  in  action  for  money  lent,  §  861. 

statem^it  of:  in  action  on  check,  |  1084. 

of  payment  and  delivery  not  fixed:  what  must  be  shown,  S  1427. 

to  plead:  enlargement  of,   §  4439. 

extension  of:  as  discharge  of  surety,  §  1201. 

of  applicatioQi  for  removal  of  cause,  §  96f. 

of  application  for  change  of  venue,  §  57. 

to  move  for  dissolution  of  attachment,  §  4145,  and  note. 

in  which  to  take  appeal,  §  4966. 

rule  as  to  computation  of,   §  4404. 

as  of  essence  of  contract,  §  2858. 

when  deemed  essence  of  contract,  §  2882. 
TITLE: 

of  complaint:  what  embraced  in,  §  208. 

to  land:  transferred  by  any  name  In  conveyance,  §  146L 

by  sale  under  execution,  §§  520&-5211. 

to  prc^erty  pledged,  §  1912. 

by  limitation,  §  2269. 

possession  as  evidence  of,  §  2204. 

acquisition  of:  by  adverse  possession,  §§  2507,  3790. 

to  real  property:  matters  affecting:  may  not  be  submitted  to 
arbitration,  §  653. 

warranty  of:  is  implied:  when,  §8  1567.  1573. 

traverse  of:  in  trespass,  8  3696. 

color  of:  what  is,  §  2169. 

clouds  on:  what  constitutes,  §  2510. 

action  for  slander  of,  §§   2039,  2040. 

reference  for  examination  of,  §  4724. 

action  for  negligence  in  examination  of,  §  1999. 

remedy  of  party  for  failure  of,  §  1263. 

does  not  pass  on  sale  of  goods  on  false  recommendation  of 
credit.  I  2781. 
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TITLE  DEEDS: 

effect  of  deliyery  of,  i  080. 
TOLL  BRIDGE®: 

acUon  for  damages  by  owners  of,  S  816. 
TOLLS: 

action  to  restrain  collection  of,  §  2820,  note. 
TORTS.      See  Wrongs. 

personal:  causes  of  action  for:  not  assignaUe,  §  1765. 

Jnrisdictioii  in  actions  for,  (  31. 

Joinder  of  causes  of  action  for,  §  1619. 

liability  of  corporations  for,  §  378. 

assignability  of  claims  arising  from,  §  335. 

actions  of:  against  executor  or  administrator,  §  434. 

to  land:  actions  for:  by  joint  owners,  §  366. 

right  of  action  for  pei'sonal  tort,  §  335,  note. 

plaintiffs  in  actions  arising  from,  §  150. 
TRADEMARK.     See  Injunctions. 

who  protected  as  owners  of,  §  2834. 

right  to  adopt  and  use,  §  2830. 

must  indicate  (Higin:  not  quality,  §  2833. 

prior  use  of  words,  §  2835. 

imitation  of  label,  §  2831. 

manufacturer's  own  name,  §  2832. 

injunction  to  restrain  use  of,  $  2828. 

when  injunction  will  not  lie,  §  2829. 

two  manufacturers  of  same  name,  §  2837. 

complaint:  allegation  in  case  of  periodical  publication:  form, 
§  2838. 

injunction  to  restrain  use  of,  §  4348,  and  note. 
TRANSCRIPT.      See  Appeal. 
1.  On  apiieal  — 

by  whom  and  how  prepared,  §  5055. 

must  contain  what  §  r)(>r)8. 

what  should  be  omitted  from,  §  5074. 

findings  of  Jud^e,  $  50<»2. 

copy  of  map  or  surrey,  S  5061. 

affidavits   and   documents,    §   5060. 

must  show^  service  of  noti(*e  of  appeal,  §  5066. 

embodying  pleadings  in,  S  5069. 

stipulations  In:  oonstniction,  §  5072.  and  note. 

should  show  that  undei-taking  was  given,  §  5073. 

on  appeal  from  pi-obate  decree,  S  5152. 

on  appeal  from  order  after  Judgment,  §  5067. 

on  appeal  from  order  denying  new  trial,  8  5065. 

on  appeal  from  order  based  on  evidence,  §  5068. 

one  sufficient  for  separate  appeals,  §  5070. 

deficiency  of:  effect  S  5071,  and  note. 

defective:    dismissal    of   appeal.    ^   5079a. 

exceptions  or  obl'^^Ho'^s  to,   §  5078. 

time  of  filing,  S  5056,  and  note. 
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TRANSCRIPT  —  Continued. 

fees  and  costs  on  filing,  §  5078c. 

service  of,  §  5057. 
TRANSFER: 

of  cases  for  trial:  by  judges  of  Superior  Court,  §  4632d. 

of  cause:  appeal  from  order  refusing  to  transfer,  §  4976. 

of  motions  and  orders,  §  4421. 

on  ground  of  incapacity  of  judge,  §  81. 

of  action  from  Justice's  Court  to  Superior  Court,  §  94a. 

of  property  to  receiver,  §  596. 
TRANSITORY   ACTIONS: 

distinguished  from  local  actions,  §  51. 

action  to  enforce  trust,  §  52a. 

action  for  specific  performance,  §  52a. 

action  in  nature  of  creditor's  bill  to  set  aside  conveyance,  |  52a^ 

place  of  service  of  summons,  §  55. 
TRANSPORTATION  COMPANY: 

is  liable  for  injury  caused  by  negligent  delay,  (  1827. 
TRAVERSE: 

of  possession  and  title:  in  trespass,  8  3690. 

special:  what  is,  §  3194. 
TREES: 

enjoining  destruction  of,  §  4358. 

on  boundary  line:  action  for  injury  to,  §  2069. 
TRESPASS: 

1.  In  general  — 

distinguished  from  nuisance,  9  2394. 

quart  chusum  f regit:  nature  of,  §  2060. 

possession  and  right  of  possession,  §  2060. 

ouster  not  necessary  to  maintain  action  of,  §  2059. 

jurisdiction  of  action  for,  $  2057. 

to  realty:  jurisdiction  in  Justice's  Cburt,  |  50b. 

acts  of:  must  be  forcible  and  unlawful,  §  2063. 

action  of:  transitory  and  local,  §  20^. 

action  for  survives:  under  California  procedure,  §  2042. 

at  common  law:  dies  with  trespasser,   §  2042. 

actual  possession   must  be  show^n,   §  2073. 

to   person:   liability,    §§    2096,    2097. 

2.  Instances  of  — 

by  officer  without  process,  9  2096. 

ca4tle  breaking  Into  plalntifTs  close,  $  2086. 

action  for  cutting  timber,  §  2068. 

action  for  cutting  and  converting  timber,  $  2072. 

running  ditch  through  another's  inclosure,   §  2048. 

tearing  down  gate:  grist  of  action,  §  2061. 

in  turning  cattle  out  of  inclosure:  liability,  9  2063. 

who  may  sue  for,  §§  151,  2052,  2065,  2081. 

action  for:  by  assignee  for  benefit  of  creditors,  S  2044 

action  of:  by  possessor  of  public  lands,  I  2079. 

action  for:  by  executor,  S  2077. 
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between  tenanto  In  common,  S  2009. 

parties  defendant  in  actions  for,  i  174. 

against  trespasser  for  cutting  timber,  |  206& 

who  liable  as  cotreepassers,  |  2015. 

action  for:  lies  against  municipal  corporatl<m,  |  174. 

of  Bh^ff:  action  on  official  bond,  $  1563w 

joinder  of  parties  defendant,  H  2066,  2006. 

pleading:  entry  without  force:  Issue,  S  2040. 

causes  of  action  for:  joinder,  §f  1610,  2066. 

misjoinder  of  causes  of  action,  |  2066. 

no  preyiouB  demand  requisite,  S  2070. 

setting  out  essential  facts  in  complaint,  |  2061. 

allegation  of  tlUe,  §  2062. 

allegation  of  unlawful  entry,  §  2064. 

qttare  clausum  f regit:  what  plaintiff  must  show,  |  2062. 

"  broke  plaintiff^s  dose: "  need  not  be  stated,  |  2071. 

allegati<m  of  damage:  sufficiency,  §  2066,  note. 

superfluous  words  in  complaint,  $  2066. 

alleging:  by  whom  committed,  §  2043. 

allegation  of  cotreepassers,  |  2046. 

designation  of  the  premises,  |  2047,  and  notet. 

necessity  of  averring  damage,  |  2046,  note. 

complaint  in  action  to  enjoin:  sufficiency,  |  4346,  DOte^ 


complaint 
complaint 
complaint 
complaint 
complaint 
complaint 
complaint 
complaint 


for  malicious  injury:  form,  |  2041. 

for  injuring  trees:  form,  S  2067. 

cutting  and  converting  timber,  form,  (  2071. 

for  treading  down  gnin:  form,  |  2063. 

trespajBs  <m  chattels:  forms,   |§  2060,  2000. 

for  removal  of  fence:  form,  $  2088. 

for  damages  by  trespassing  cattle:  form,  S  2087. 

concluding  with  prayer  for  Injunction,  (  2078. 
3.  On  land  — 
defenses:  denial  of  damage,   |  3687. 
traverse  of  possessioo  and  title,  fi  8690. 
defenses:  proof  under  general  denial,  11  3684. 
defective  fences,  $  3692. 
defenses:  title  In  defendant,  §  3686. 
ownership  in  third  person,  $  3689. 
plea  of  justification,  |  3700. 
matter  of  justification,  §  3601. 
to  person:  justification  under  civil  process,  8  3631. 
license  to  enter  on  land,  §  3696. 
Insufficient  defense,  $  368& 

fact  that  parties  are  foreigners  no  excuse  for,  9  2054. 
contract  to  indemnify  party  for  commission  of:  is  v<^d,  |  1352. 
unavailing  demurrer  to  complaint,  II  3159b. 
what  damages  recoverable  in  action  for,  S  2046. 
triple  damages  for  cuttlnir  and  carrying  away,  §  2075. 
claim  for  damages  for:  is  assignable,  S  2044. 
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TRESPASS  —  Continued. 

equitable  relief  in  ax^tlon  for,  §  2060. 

when  injunction  lies  to  restrain,  §(  4342-^134^ 
TRIAL.      See  Wace  of  Trial. 

what  is,  §  4611),  note. 

general  observations  on,  §  4619. 

different  modes  of,  §  4619. 

duties  of  clerk,  §  4620. 

object  and  sufficiency  of  notice  of,  §  4632e. 

transfer  of  cases  for,  §  4632d. 

entry  of  cause  on  calendar,  §  4620. 

duty  of  party  to  watch  progress  of,  I  4632b. 

right  of  party  to  be  present  at,  $  4632a. 

in  absence  of  defendant,  (  4632c. 

granting  continuance,  §  4621. 

errors  on:  how  reviewed,  9  5029. 

taking  of  exceptions  on,  §  4738. 

equitable  defenses  first  disposed  of,  §  4620. 

of  challenges  to  jurors,  §  4665. 
TRIAL  BY  COURT.    See  Findings. 

what  cases  properiy  triable  by,  §  4633. 

when  aid  of  jury  may  be  invoked,  §  4633,  and  note 

refusal  to  instruct  jury,  §  4689a. 

adoption  of  special  verdict  of  jury,  §  4705,  note. 

questions  of  law:  how  reserved,  §  5047. 

time  of  entry  of  judgment,  §  4758,  note. 

findings  of.  fact  and  filing  of,  §  4634. 

findings  not  necessary:  when,  §  4645. 

findings:  waiver  of,  §  4658. 

facts:  how  found:  sufficiency  of  finding,  §  4640. 

ultimate  facts  only  to  be  found,  |  4640. 

facts  left  to  inference,  §  4641. 

statement  of  facts  in  finding:  sufficiency,  §  4656,  and  nota 

test  of  sufficiency  of  findings,  §  4657. 

findings  should  cover  all  material  issues,  §  4647a. 

findings  as  general  or  special,  §  4647. 

findings  contrary  to  admissions  in  pleadings,  $  4648. 

finding  contrary  to  stipulation,  §  4644. 

findings  on  various  issues:  instances,  §§  4648-4662,  and  note. 

special  finding  on  question  of  fraud,  §  4646. 

findings  on  contract,  §  4637. 

findings  as  to  value  of  property  converted,  $  4688. 

findings  in  ejectment,  §  4639. 

practice  on  findings,  §  4653,  and  nota. 

conclusiveness  of  findings,  §  4642. 

decree  on  report  of  referee,  g  4728. 
TRIAL  BY  JURY.      See  Jury:  Verdict 

right  of:  generally,  |  4659.  note. 

form  and  sufficiency  of.  jl  468Sa. 

Impaneling  jury:  geoetally,  §  4660. 
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excusing  or  discharging  juror,  $  4690,  note. 

statements  of  case  by  counsel,  |  4()67. 

opening  and  closing  addresses  by  counsel,  §  4686. 

scope  of  argument  of  counsel,  §  4686. 

order  of  proof,  §  4685a. 

limiting  number  of  witnesses,  I  4685b. 

view  of  property  or  premises  by  jury,  §  4690a. 

withdrawal  of  case,  §  4690b. 

duty  of  court  to  charge  or  instruct  jury,  §  4687. 

instructions:  how  given,  §  4688. 

instructions  to  be  followed  by  Jury,  9  4689e. 

instructions  properly  refused:  instances,  §§  4689,  4689a. 

misleading  and  erroneous  instructions,  §  4688b. 

conduct  of  jury  in  arriving  at  verdict,  §  4690. 

taking  papers  to  jury  room,  §  4690,  note. 

character  and  form  of  verdict,  §§  4692,  4693. 

general  verdict:  form  of,  §  4699. 

declaring  verdict  In  court,  §  4708. 

polling  the  jury,  §  470a 

entry  of  judgment  on  verdict,  §  4825,  and  note. 

when  court  may  properly  direct  verdict,  §  4696,  and  note.* 

findings  on  special  issues,  $  4705,  and  note. 

payment  of  jury  fees,  §  4690c. 
TRIAL  BY  REFEREES.    See  Reference;  Referees. 

trial:  how  x^onducted,   §  4725. 

conducted  same  as  trial  by  court,  §  5054.  • 

evidence  on  trial  by,  §  4725. 

findings  and  statement  of,  §  4726. 

general  finding  of  facts  by  referee,  §  4726. 

exceptions  to  findings,   §   4729. 
TRIPLE  DAMAGES.    See  Damages;  Waate. 

allowance  of:  in  action  for  waste,  §^2544. 

for  cutting  and  carrying  away  trees,  §§  2075,  2076. 
TROVER.    See  Conversion. 

action  of:  depends  on  legal  title,  $  2114. 

possession  or  right  of  possession  in  plaintiff,  §  2116. 

joinder  of  parties  in  action  of,  S  2108. 

sufficiency  of  complaint  in,  §  2102. 

averments  of  value  and  time  not  material,  $  2118,  and  noteu 

against  carrier:  allegations,   §  2115. 

by  one  tenant  in  common  against  cotenant,  §  2115. 

action  of:  by  assignee  of  right  of  action,  §  2116a. 

parties  defendant  in  action  of,  §  2115. 

justification  of  officer  under  execution,  §  3713. 
TRUCKMAN: 

is  regarded  a  common  carrier,  |  1937,  note. 
TRUST  DEEDS: 

how  made,  S  361. 
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TRUSTEE  OF  EXPRESS  TRUST: 

who  deemed  to  be  such,  $|  361,  362. 

assignee  for  benefit  of  creditors  Is,  I  861. 
TRUSTEES.    See  Trusts. 

who  are:  and  when  may  sue  alone,  S  861. 

averment  of  official  character  of,  |  863. 

partner  as,  |  2606. 

appointment  of,  §|  863,  406. 

of  dissolved  corporation:  powers  and  liabilities  of,  I  40T. 

averment  of  trust  relation  in  actlcm  by,  |  363. 

liability  of:  on  promissory  notes,  |  1209. 

actions  against:  parties  defendant,  §  176. 

allegation  of:  in  complaint,  §  868. 
TRUST  FUND: 

action  on,  IS  866,  8104. 

liable  to  attachment,  $  4179. 
TRUSTS.    See  Trustees. 

resulting  trust,  §  288a 

resulting  from  fraud:  accident,  etc.,  |  2760. 

resulting:  enfwrement  of,  §  3166x. 

stale  trust  not  favored  in  equity,  §  2607.  I 

in  land:  declaration  of:  under  Nevada  statutes,  |  856. 

venue  of  action  for  enforcement  of,  $  52a. 

when  parties  are  chargeable  with  notice  of,  §  366. 

injunction  to  restrain  breach  of,  $  4332. 

action  by  creditor  for  enforcement  of,  §  2664. 

complaint  in  action  for  enforcement  of:  sufficiency,  I  8166r. 
TUITION  BILLS: 

complaint  for,  |$  643,  644. 
TURNPIKE  COMPANY: 

liability  of  directors  of:  in  California,  |  888. 

U. 

ULTRA  VIRES.    See  Corporations. 

available  as  a  defense  when,  §  3319. 
UMPIRE.    See  Arbitration  and  Award. 

selection  of:  by  arbitrators,  f  654. 

in  arbitration:  selection  and  duties  of,  f  5276b 

sole  authority  of,  to  render  decision,  §  663. 
UNCERTAINTY: 

in  pleading:  remedy  by  motion,  §  196. 
UNDER   SEAL: 

when  necessary  to  allege,  §  983. 
UNDERTAKING.    See  Appeals;  Bonds;  Sureties. 

Is  put  on  same  footing  as  a  bond,  §  1461. 

sufficient  allegation  of  making  and  filing,  S  1481. 

liability  of  sureties  In:  generally,  §  1480. 

rights  of  sureties  on.   §  1483. 

justification  of  sureties  in,  9  1470. 

on  rtfachtvent:  how  construed,  §  1463. 

Vol.  m  — 137 


1090  INDEX. 

UNDERTAKING  —  Gcmtinued. 

on  attachment:  validity  of,  §  4117,  and  note. 

on  attachment:  to  whom  payable,  and  conditions  of,  §|  4113-4115. 

in  attachments:  action  on:  complaint,  §  14D3,  and  note. 

on  discharge  of  attachment,  S§  4153,  4153a. 

for  release  of  attachment:  averments  of  complaint  in  action  on, 

S  1496-149a 
for  appearance:  in  contempt  proceedings,  |  5305. 
on  order  of  arrest,  SI  4014-4021. 
for  fidelity  of  clerk:  action  on,  S|  152^-1532. 
for  faithful  accounting  of  agent:  complaint  in  action  on,  §S  1527- 

1528. 
on  issue  of  injunction:  complaint  In  action  on,  S§  1511-1518. 
in  claim  and  d^ivery:  complaint  in  action  on,  {S  1499-1511. 
official  bonds:  actions  on:  generally,  §§  1533-1563b. 
on  release  from  arrest:  averments  of  complaint  in  action  on» 

SI  1485-1491. 
on  appeal:  form  and  sufficiency  of,  SS  5016,  5017. 
on  appeal:  under  Washington  practice,  S  5017a. 
on  appeal:  several  appeals  in  same  transcript,  $  5017a. 
on  appeal:  amendment  of,  S  5008. 
on  appeal  from  Justice's  Court,  SS  5164-5167,  and  note. 


justification  and  liability  of  sureties,  SS  5018-6020a. 

recovery  of  damages  for  frivolous  appeal,  S  1476. 

averments  of  complaint  in  action  on,  S  1460. 

issue  of  execution  need  not  be  averred,  S  1475. 

averment  of  delivery  of  undertaking,  S  1474. 

need  not  be  averred  that  judgment  was  final,  S  1477. 

averment  that  appeal  was  taken,  S  1483a. 

judgment  affirmed:  liability  of  sureties,  S  1479. 
liability  of  sureties:  appeal  dismissed,  S  1478. 

suit  on,  by  assignee  of  judgment,  S  1472. 

judgment  reversed:  action  not  maintainable,  S  1478* 

generally,  S  1459. 

description  of  instrument,  S  1467. 

demand  and  averment  of,  S  1465. 

assignment  of  breaches,  SS  1461,  1519,  1523. 

consideration  need  not  be  averred,  S  1464. 

in  name  of  husband  and  wife^  S  1482. 
remedy,  when  defective,  S  1465. 

action  on:  estoppel  of  defendants  to  deny  possession,  S  1468. 
defective  answer  to  actions  on,  S  3591. 
UNDERTAKINGS,  FORMS  OF: 

in  action  on  appeal  for  costs  and  damages,  S  6006u 

in  action  on  api>eal  for  costs  and  damages:  exception  to  sureties, 

S  5013. 
in  action  on  appeal  for  costs  and  damages:  exception  to  sureties: 

justification  of,  SS  5018.  5019. 
in  action  on  appeal  for  costs  and  damages:  exception  to  sureties: 
liability  of,  S  5020. 


on  appeal 
on  appeal 
on  appeal 
on  appeal 
on  appeal 
on  ai^eal 
on  appeal 
on  appeal 
on  appeal 
on  appeal 
on  appeal 
action  on 
action  on 
action  on 
actiooi  on 
action  on 
action  on 
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!n  action  on  aiiiieal  for  costs  and  damages:  form  and  sufficiency, 

§§  5016,  5017. 
In  action  on  appeal  for  costs  and  damages:  in  ejoctment,  §  5007. 
in  action  on  appeal  for  costs  and  damages:  in  Justice's  Court, 

I  5163. 
In  action  on  appeal  for  costs  and  damages:  staying  execution, 

§  5006. 
In  action  on  appeal  for  costs  and  damages:  staying  execution: 

sufficiency  of,  §  5017. 
in  actions  on  appeal  for  costs  and  damages:  who  exempt  trwm 

giving,  §  5025. 
arrest  and  bail:  on  arrest  and  ball,  §  4013. 
arrest  and  ball  of  defendant:  in  arrest  and  bail,  §  4060. 
arrest  and  bail  of  defendant:  essential,  §  4020. 
arrest  and  bail  of  defendant:  justification  and  quallflcatloa  #f 

sureties,  §§  4016,  4017,  4061.  4069. 
arrest  and  ball   of  defendant:  Justification   and   quallficatk>n: 

sufficient  sureties,   §  4019. 
arrest  and  ball  of  defendant:  justification   and   qualification: 

who  must  joint,  §  4021. 
arrest  and  ball  of  defendant:  state  exempt  from  giving,  §  4018. 
attachment  on  bond,  §  4112. 

attachment  on  bond  of  indemnity  to  sheriff,  $  4149. 
attachment  on  bond  of  indemnity  to  sheriff:  character  of  instni- 

ment,  §  4150. 
attachment  on  bond:  on  release  of,  §  4148. 
attachment  on  bond:  on  release  of:  bond  to  be  given,  $  4153. 
attachment  on  bond:  on  release  of:  joint  and  several,  §  4113. 
attachment  on  bond:  on  release  of:  liability  of  sureties,  §  4151. 
attachment  on  bond:  on  release  of:  liability  of  sureties:  meas- 
ure of  damages,  §  4154. 
attachment  on  bond:  on  release  of:  sureties,  rights  of,  §  4155. 
attachment  on  bond:   on   release  of:   to  be  given  to   sheriff. 

§  4152. 
attachment  on  bond:  on  release  of:  to  whom  payable,  $  4114. 
attachment  on  bond:  on  rrieaBe  of:  undertaking  required,  §  4116. 
attachment  on  bond:  on  release  of:  when  action  lies  on,  §  4116. 

4156. 
attachment  on  bond:  on  release  of:  when  void,  §  4117. 
claim  and  delivery:  on  claim  and  delivery,  §  4195. 
claim  and  delivery:  duty  of  sheriff,  §  4198. 
claim  and  delivery:  justification  of  sureties,  §§  4205,  4213. 
claim  and  delivery:  notice  of  exception  to  undertalcing:  form  of, 

§  4203. 
claim  and  delivery:  service  and  filing  of,  §§  4201.  4202. 
daim  and  delivery:  sufficiency  of,  §  4196. 

claim  and  delivery:  sufficiency  of:  exception  to  sufficiency,  5  4204. 
claim  and  delivery:  for  a  return  of  personal  property  to  defend- 
ant,  S  4207. 
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clftlm  and  deiivety:  for  a  return  of  personal  Vfpperty  to  defend- 
ant: approval  of  sheriif:  form  of,  |  4200. 

claim  and  delivery:  for  a  return  of  personal  property  to  defend- 
ant: justification  of  sureties  on,  |  4213. 

daim  and  delivery:  for  a  return  of  personal  property  to  defend- 
ant: justification  of  sureties  on:  form  of  notice  of,  |  4212. 

claim  and  delivery:  for  a  return  of  personal  property  to  defend- 
ant: return  of  property,  $  4208. 

daim  and  delivery:  for  a  return  of  personal  property  to  defend- 
ant: sheriff:  liabUlty  ot  9  4214. 

daim  and  delivery:  for  a  return  of  personal  property  to  defend- 
ant: sureties:  liability  of,  S  4211. 

daim  and  delivery:  for  a  return  of  personal  property  to  defend- 
ant: sureties:  liability  of:  qualification  of,  S  4213. 

daim  and  delivery:  for  a  return  of  personal  property  to  defend- 
ant: to  whom  given,  |  4210. 

daim  and  delivery:  of  indemnity  to  sheriff,  on  claim  of  third 
person,  |  4221. 

daim  and  delivery:  of  indemnity  to  shertfT,  on  claim  of  tblrd 
person:  form  of  notice  to  plaintiff,  |  4220. 

execution  of  indemnity  to  sheriff,  |  6218. 

execution  of  indemnity  to  sheriff:  proceedings  thereon.  §  5219* 

injunction:  on  injunction,  §  4236. 

injunction:  must  be  given,  §  4237. 
UNITBD  STATES: 

in  what  name  may  sue  in  chancery,  S  148. 

may  consent  to  be  sued  in  state  court,  $  31. 

cases  arising  under  laws  of,  §  96a. 

removal  of  causes  by  corporations  of,  |  96d. 

lands  of:  not  liable  to  state  taxation,  §  3062. 
UNITED  STATES  COURTS.      See  Federal  Oourts;  RemoTal  of 
Causes. 

removal  of  causes  to,  §  d5,  et  seq. 
TOTKNOWN  PARTIES.    See  Parties. 

may  be  designated  by  fictitious  names,  ||  217,  218. 
UNLAWFUL  DETAINER.    See  Forcible  Entry  and  Detainer. 

what  is,  §  2952. 

unlawful  entry:  what  is,  |  2953. 

actual  possession:  occupation  of  premises,  §  2960. 

holding  over  by  tenant:  damages,  S  2956. 

notice  to  quit,  §  2959. 

demand  of  rent  and  for  delivery  of  possession,  |  2957. 

parties  to  action  for,   §  2960. 

joinder  of  and  distinction  between  causes  of  action,  |  296L 

sufficiency  of  complaint  In  action  for,  §  2968a. 

eviction:  nonpayment  of  rent,  §  2963. 

reversal  of  judgment  for  plaintiff:  effect,  8  2964. 

evidence  of  relation  of  landlord  and  tenant  §  2961. 

complaint:  holding  over:  forms,  §§  2954,  2955. 

pleading  in  action  for:  under  Washington  statute.  8  2968b. 
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USB  AND  OCCUPATION.    See  Landlord  and  Tenant;  Rent 

when  action  for:  lies,  §  052. 

action  for:  necessity  of  relation  of  landlord  and  tenant,  |  921b. 

liability  of  tenant  for  rent,  |  983. 

designation  of  premises,  S  931. 

actual  continued  occupancy  need  not  be  shown,  I  92& 

liability  for:  of  executors  and  administrators,  §  486. 

action  for:  against  executor,  |  488. 

joinder  of  parties  in  action  for,  f  930. 

joinder  of  demands  in  action  for,  |  955. 

who  may  maintain  the  action,  §  954. 

what  complaint  In  action  for  must  show,  ||  958,  958a. 

action  for:  does  not  lie  where  possession  Is  adverse  and  tsrU^Vi^ 
I  952. 

allegation  of  request  and  permission,  |  949. 

liability  of  assignee  of  lease,  $  940. 

surrender  of  premises  by  tenant,  i  936. 

term  of  lease,  $  934. 

forfeiture  of  lease  for  nonpayment  of  rent,  |  3471. 

forfeiture  of  estate:  what  amounts  to,  $  982. 

summary  proceedings  to  recover  possession,  S  927. 

of  personal  property:  complaint  for  recovery  of  hire,  |  968. 

recovery  of  Interest  on  claim  for,  $  957. 

assumpsit  for:  against  tenant  at  will,  §  956. 

judgment  in  action  for,  §  950. 

eviction  as  bar:  bow  averred,  §  3472. 

plea  of:  no  rent  in  arrears:  effect  of,  |  3465. 

new  matter  in  defense  must  be  specially  pleaded,  |  3474. 

insufficient  defense:  instance,  |  3473. 

set  off  of  Improvements  in  action  for,  $  958. 

claim  barred,  §  3469. 

denial  by  assignee:  effect,  §  3467. 
USURPATION  OF  OFFICE.    See  Office,  Usurpation  of. 
USURY: 

defense  of:  how  alleged,  §§  8530-8582. 

replication  to  plea  of,  |  4586. 

of  order  of  arrest:  procedure,  §§  4041-4061. 

V. 

VACANCY: 

In  office:  and  how  filled,  |  2918. 

In  office  of  Supreme  Court  justice:  how  filled,  S  85. 
VACATION: 

of  award  of  arbitrators:  grounds  for,  |  658. 

of  order  appointing  receiver,  §  597. 

of  judgment:  appeal  from,  §  4984. 
VAGUENESS: 

in  pleading:  correction  by  amendment,  1 198. 
VALIDITY: 

a  conclusion  of  law,  1 185. 


1094  INDEX. 

TALIDITT  —  Oontiniied. 

of  award  of  arbitrators,  i  659. 

of  corp<M«te  election:  action  to  determine,  |  48a. 

averment  of:  in  action  for  ccMiTersion,  |  2118.  and 

of  fcNwign  judgment:  presumption  as  to,  |  797. 

of  promise  to  marry,  SS  1368,  1369. 

of  Sunday  contratt,  §  1977. 

of  tax,  «|  3063,  3064. 
VALID  BALE: 

of  chattels:  what  constitutes,  9  1301. 
VALUE: 

averment  of:  In  {heading,  §§  703,  1510. 

aUegatiMi  of:  in  action  on  account,  |  607. 

of  draft,  §  1054. 

of  foreign  coin,  (  1109. 

of  note  converted,   §   2130. 

denial  of:  property  converted,  §  d716. 

effect  of  specific  denial  of,  §  202. 

action  tor  fraudulent  representations  as  to,  |  2786w 

assessment  of  property  must  give,  §  3065. 
VALUE  RECEIVED: 

effect  of:  in  promissory  note,  §  1126. 
VARIANCE: 

in  pleading:  how  treated,  §  205. 

between  summons  and  complaint,  |  205. 

between  count  and  writ:  remedy,  §  3185. 

cardinal  rule  is,  that  allegations  and  proofs  must  correspood, 
9  192. 

instances  of  material  and  Immaterial  variances,  9  205. 

when  nonreversible  error,  99  4738,  5116a,  5121. 

waiver  of  objection  on  ground  of,  9  205. 

between  allegations  of  answer  and  proof.  9  3883e. 

when  Immaterial:  in  action  for  conversion.  9  2136,  note. 

in  action  for  false  imprisonment,  9  1664b. 

pleading  and  proof  in  action  for  injury  by  negligence,  §  1818i 
note. 

in  name:  immaterial  instance,  9  974,  note. 

Immaterial:  in  pleadi*^g  date  of  note,  99  205, 1104. 

in  action  upon  promissory  note,  9  1211a. 

VARIATION : 

of  terms  of  written  contract,  9  1227. 

VEHICLE: 

of  carrier:  must  be  road  worthy,  9  1963. 

VENDOR  AND  VENDEE.    See  Rescission. 

recovery  back  of  purchase  money  on  rescission  of   contract 

9  878. 
recovery  back  of  purchase  money:  averments  of  complaint,  9  879. 
as  trustees.  9  2886. 
on  express  provisions,  9  675. 
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VENDOR'S  LIEN.    See  Liens. 

nature  and  extent  of,  |  2371. 

purchase  money:  a  lien  In  equity,  $  2372. 

failure  of  performance,  §  2376. 

waiver  of,  §  2374. 

right:  when  enforced,  §  2373. 

averments  in  action  to  enforce,  |  2375. 

complaints:  form  of,  §|  2369,  2370. 

venue  of  action  to  foreclose,  (  3815,  note. 

foreclosure  of:  plea  of  homestead,  §  3816. 
VENUE.    See  Place  of  TriaL 

how  laid:  in  complaint,  §  216. 

importance  of  statement  of:  in  affidavit,  (  271,  and  nota 

of  actions  against  counties,  §  3d8. 

of  actions  for  penalty  or  forfeiture,  I  820. 

of  actions    for  false  Imprisonment,  §  1664a. 

of  action  to  foreclose  vendor's  lien,  (  3815,  notes. 

of  action  for  violation  of  revenue  law,  9  2974. 

of  action  to  quiet  title,  |  2461b. 
VERDICT.    See  New  Trial;  Trial  by  Jury. 

object  of,  §  4701. 

character  and  f(^m  of,  §  4693. 

nature  and  form  of  general  verdict,  9  4699,  and  note. 

rendition  of:  terminates  function  of  jury,  §  4697,  note, 

informal:  Instances  of,  S  4701. 

in  particular  actions,  |  4703,  note. 

form  of:  in  claim  and  delivery,  §  4694. 

In  chancery  case  is  merely  advisory,  §  2686. 

is  deemed  complete:  when,  §  4708. 

by  stipulation,  §  4706. 

when  may  be  directed  by  court,  (  4696,  and  note. 

special:  when  court  may  direct,  $  4705. 

special:  time  of  objecting  to,  $  4706,  note. 

entry  of:  by  clerk,  §  4697. 

how  authenticated,  §  4700. 

how  declared  In  court  §  4708. 

validity  and  construction  of:  generally,  §  4708a. 

what  errors  cured  by,  §  4698,  and  note. 

amendment  of,  §  4691. 

amendment  of:  after  jury  discharged,  §  4449,  note. 

joint:  conclusiveness  of,  §  4702. 

judgment  on:  and  entry  of,  §  4825,  and  note. 

grounds  for  setting  aside,  §§  4704,  4704a. 

setting  aside  as  against  law,  §  4919. 

against  law:  ground  for  new  trial,  §  4901. 

against  weight  of  evidence:  new  trial,  §  4920. 

rule  of  conflict  of  evidence,  §  5116. 

not  set  aside  when  evidence  conflicting,  ft  4704a. 

excessive  damages  as  ground  for  vacating,  |  4900. 

chance  verdict:  setting  aside,  S  4692^ 
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VBRDICT  —  Oootinued. 

Impeachment  of:  affldaTlt  of  Jnron,  If  4704,  4704li,  4874,  4875 
4877. 

when  sustained:  Instances,  f  4707. 
TBRIFIOATION.    See  Answer;  Ck>mplaint;  Pleadln^Sb 

Is  no  part  of  pleading,  f  280. 

of  pleadings:  Code  proTisions,  |  278. 

of  pleadings:  by  corporation,  f  |  291,  292,  380. 

of  pleadings:  when  one  of  several  parties  may  T^ify,  |  288^ 

of  pleadings:  subscription  to,  f  282. 

objections  to:  when  and  how  taken,  f  280. 

objection  to  want  of:  when  and  how  taken,  I  8072. 

admissions  by  want  of,  |  203. 

of  pleadings:  in  condemnation  proceedings,  |  6462^. 

of  daim  against  estate  of  deced^it,  f  428. 

of  exhibits:  sufficiency,  f  203. 

of  petition  for  perpetuation  of  testimony,  I  802. 

of  bill  of  costs,  f  4830,  and  note. 

construction  of  statute  relating  to,  i  279. 

of  complaint:  by  attorney  or  agent,  if  294-290. 

of  complaint,  for  injunction,  f  2822w 

of  answer:  generally,  f  3179;  and  nota 

of  answer:  time  of,  i  283. 

of  answer:  sufficiency,  i  245. 

when  excused,  f  279. 

on  information  and  belief,  I  286u 

by  attorney  or  agent:  statement  of  grounds  of  belief^  I  296L 

amendment  of,  f  283. 

state  need  not  verify,  i  279. 
YBSSBLS: 

towing  of:  is  transportation  of  property,  I  1905. 

assault  by  master  of,  f  1028. 

attachment  against,  |  4143. 

complaint  for  seizing,  f  50& 
VICIOUS  HABITS.      See  Animals;  Dogs. 

averment  of;  not  necessary:  when,  i  2020. 
VIOLATION.      See  Personal  Rights. 

of  personal  rights:  refusal  to  receive  vote:  complaint,  ||  1877* 
1879. 

enticing  away  plalntiff*8  wife:  complaint;  f f  1880-1884. 

scienter  need  not  be  alleged,  f  1885. 

debauching  plaintifrs  daughter,  f  1880. 
VOID  OONTRACrr.     See  Oontracta. 

no  remedy  on:  at  law,  f  804. 

suit  on:  ab  initio,  f  3604. 
VOID  JUDGMENT.      See  Judgments. 

may  be  appealed  ftrom,  f  4953. 

confessed  to  delay  creditors,  is,  f  62881 

no  ground  to  maintain  action,  f  S488L 
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VOID  NOTB.     See  Oaxaing. 

giveiib  for  gaming  debt  is,  |  112& 
VOID  SALB: 

what  iB,  f  1384. 
VOLUNTARY  A8BIONMBNT: 

for  benefit  of  creditors:  when  Talid,  f  32A 
VOLUNTARY  ASSOCIATION: 

exclusion  of  member:  dissoiution,  f  2Q2& 
VOLUNTARY  OONVBYANOB: 

to  wife:  effect  of,  f  2594. 
VOLUNTARY  B80APB: 

complaint  against  officer,  If  56&-680. 
VOLUNTARY   PAYMBNT8: 

can  not  be  recoTered  baclc  by  action^  f  840i 
VOLUNTARY  SBPARATION: 

is  not  desertion,  f  2688. 

•       W. 
WAGBR: 

when  action  lies  for  the  recorery  of  stakes,  |  862^ 

complaint:  and  ayerments  of,  If  881,  883«. 
WAGBRING  POLICIES: 

of  insurance:  deemed  Told,  f  74& 
WAGBS: 

of  seaman:  recovery  of,  f  34;{91. 

of  seaman:  recovery  of:  in  state  court;  f  90& 

of  apprentice:  master  entitled  to,  f  1S27. 

for  services  of  infant:  when  not  recoverable  by  infant^  |  48(X 
WAIVBR: 

of  attachment  lien,  f  41d4e. 

of  approval  of  sureties  in  appeal  bond,  f  502Sa. 

of  demand:  action  for  money  had  and  received,  |  8181 

of  defects  in  affidavit  for  attachment,  f  4184f. 

of  defects  in  process:  by  appearance,  f  S948. 

of  default,  i  4791. 

of  error  in  irieading:  by  appearance,  i  8701 

of  error  in  change  of  renue,  f  94a. 

of  error:  in  refusing  nonsuit,  i  4782,  note. 

of  forf^ture  of  lease,  f  967. 

of  forfeiture:  by  landlord,  f  1808. 

of  findings  of  fact  by  court,  i  4668. 

of  irregularities  by  appearance,  If  92,  94a. 

of  irregularity:  in  reinstating  case,  i  4632a. 

of  lien:  by  warehouseman,  I  1081. 

of  notice  of  intention,  i  4861,  and  note. 

of  objections:  generally,  I  8069. 

of  objections:  instances,  I  5104b. 

by  failure  to  demur,  f  i  dl66b,  4568. 

of  objections:  by  interposing  answer,  f  8874. 

of  objections:  by  filing  amended  answer,  f  4448»  and  nota 
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WAIVBR  —  Continued. 

by  pleading  to  merits,  f  3883r. 

of  objections:  to  plaintiff *s  capacity  to  sue^  f  423^ 

of  objection:  defect  of  parties,  f  3287. 

of  objection:  to  Jurisdiction  of  Justice  of  peace,  i  5167b. 

of  objection:  to  misjoinder  of  causes  of  action,  i  31151. 

of  objection:  to  misjoinder  of  parties,  f  3115b. 

of  objection:  that  application  for  remoyal  of  cause  was  not 
made  in  time,  I  96f. 

of  objection:  to  tender,  f  5363. 

of  objection:  on  ground  of  variance,  I  205. 

of  objection:  to  Terificatlon,  i  302a. 

of  presentment  and  demand,  f  1005. 

of  privilege  of  change  of  venue,  f  58w 

of  remedy  by  change  of  venuo^  I  55a. 

of  right  to  continuance,  f  4632. 

of  right  to  foreclose,  i  2320. 

of  right  of  action  for  false  imfHisonment;  I  3627. 

of  tender:  by  seller  of  goods,  i  1388. 

of  tMider:  proof  of,  I  324. 

of  tort:  electicm  of  remedy,  i  854. 

of  tort:  and  suit  oa  contract,  §§  315,  1871,  2163. 

of  trial  by  Jury,  i  4633,  and  note. 

of  verification  of  complaint,  §  280. 

of  vendor*s  lien,  i  2374. 

of  warranty:  and  action  for  fraud  and  deceit,  I  2771* 

of  warranty:  pleading,  f   1572. 

of  want  of  Jurisdiction  of  person,  S  3359,  notoi 

of  written  notice,  f  1410f. 
WANT  OF  JURISDICTION.      See  Jurisdlctloo. 

effect  of:   in   criminal   actions,   i    1660i 
WAREHOUSEMAN.     See  Common  Carriers. 

liability  of:  generally,  §  1027. 

liability  of:  for  conversion,  i  2115. 

insurance  by:  liability,  i  1028. 

liability  as  to  goods  "in  bond:"  parties,  f  1920i 

as  to  removal  of  goods  stored:  liability,  I  1980. 

liability  of  railroad  company  as,  I  1927. 

waiver  of  lien  of,  §  1031. 

complaint  against:  failure  to  deliver  goods,  I  1421. 

complaint  against:  failure  to  deliver  goods:  form,  f  1983. 

complaint  against:  for  injury  to  goods:  form,  I  1026. 
tTARRANT: 

averment  of  issue  of:  imports  seal,  f  078. 
WARRANTIES: 

in  insurance  policy:  effect  of.  S  747. 
WARRANTY: 

to  what  covenants  of  attaches.  §  1270. 

covenant  of:  action,  for  breach.  I  1261. 

assignment  of  breach  of,  I  1578. 
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WARRANTY  -  Oontinaed. 

of  chattels:  effect  of  general  warranty,  i  1560. 

of  chattels:  implied  warranty  of  title,  I  1607. 

of  title:  when  imi^ied,  i  1573. 

of  quality:  what  amounts  to,  f  158& 

Implied:  of  quality  or  fitness,  f  1585. 

of  soundness:  covers  what,  §  1591. 

of  chattels:  on  sales  by  auctioneer,  f  1565. 

of  chattels:  on  Judicial  sales,  S  1568. 

on  sale  by  sample,  f  1587. 

on  executory  contract  of  sale,  f  158S. 

of  chattels:  by  seller,  f  1576. 

by  one  partner:  liability  of  firm,  S  511. 

by  agent,  i  1574. 

on  escchange  of  money,  f  1570. 

on  sale  of  written  instrument,  f  1575. 

implied  warranty  of  skill,  i  1571. 

duty  of  purchaser,  §  1590. 

rule  of  caveat  emptor,  S  1580. 

waiver  of,  f  1572. 

of  chattels:  action  by  vendee  for  breach  of,  f  2790. 

averment  of,  I  1579. 

of  quality:  how  averred,  S  1586. 

Joinder  of  causes  of  actl<»\  S  1610. 

averments  of  complaint  for  breach  of,  fS  1592,  1598. 

allegation  of  special  damages  for  breach  of,  f  3583,  notei. 

scienter  need  not  be  alleged,  f  2748. 

measure  of  damages  for  breach,  §S  1569,  1581,  1582,  1591. 

right  to  rescind  in  case  of  breach  of,  S  1595. 
WARRANTY,  COVENANTS  OF.      See  Covenants. 
WASHINGTON  SUPERIOR  COURTS: 

Jurisdiction  of:  in  general,  §  49k. 
WASHINGTON  SUPREME  COURT: 

Jurisdiction  of:  to  issue  Judicial  writs,  S  49k. 
WASTE.    See  Injunction;  Trespass. 

what  constitutes,   S  2545. 

in  removing  minerals:  remedy,  fi  2541. 

destruction  of  demised  buildings  by  tenant,  fi  2543. 

in  cutting  of  trees  or  timber,  §  2439. 

by  cutting  timber  on  puNic  lands:  complaint,  S  2550a. 

when  action  for  lies,  S  2546. 

parties  to  action  for,  S  2542,  and  note. 

action  tor:  what  plaintiff  must  allege  and  show,  S  2638. 

complaints  in  actions  for:  forms,  §fi  2537,  2548-2550. 

when  injunction,  lies  to  restrain,  §§  2811.  2824,  4351,  note. 

when  injunction  wlU  not  be  dissolved,  fi  2547. 

complaint  to  restrain:  form,  ft  2810. 

defenses  in  action  for,  f  389^ 

triple  damages  for:  by  statute',  fit  2076^  2544 
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WATCHMAKER: 

neglect  to  retam  watdi:  oomphdnl;  f  2087. 
WATER  DITCHES: 

Joint  proprleftors  of:  are  tenants  in  common,  I  88B1. 

accounting  between  parties  interested  in,  |  2635. 

injury  to:  by  overflowing:  complaint,  |  2457. 

degree  of  care  necessary  in  management  of,  I  2029. 

negligence  in  management  of:  liability,  I  2027. 

question  of  negligence  in  management  of,  I  2440. 

negligence;  sufficiency  of  complaint,  f  2080. 

partitioa  of,  f  2496. 
WATBR8: 

1.  Right  to— 

running  waters  not  subject  of  prlyate  ownership^  f  2489. 

benefit  of  natural  watercourse,  i  2430. 

water  right  acquired  only  by  actual  appropriatioa,  I  2428. 

doctrine  of  prior  possesion,  f  2434. 

prior  appropriation  of:  and  how  effected,  ^  2425,  2426. 

rights  of  first  approprlator,  i  2487. 

prescriptive  right  to  use  of,  i  2433. 

easement  in  waters  of  spring,  i  2461b. 

aqueduct  from  spring,  fi  2427. 

right  of  irrigation,  i  2429. 

adverse  possession  of,  {  3782. 

when  interest  of  party  in  ceases,  f  2489. 

2.  Dirersloo  of — 

nature  of  action  for,  i  2422L 

action  for:  by  joint  owners,  fi  866,  note. 

action  by  riparian  proprietor  for,  f  2429. 

sufficiency  of  complaint,  Si  2435,  2545,  note. 

complaint:  for  diverting:  form  of,  {  2421. 

complaint:  diverting  water  from  flowing  stream:  form,  f  244Z 

complaint:  diverting  water  from  sawmill:  form,  f  2444. 

complaint:  by  prior  appropriator:  form,  fi  2441. 

restraining  diversion  of,  IS  4314-43ia 

action  to  restrain:  parties  plaintiff,  fi  2437a. 

enjoining:  good  defense,  S  3883p. 

action  for  polluting  stream:  jurisdiction,  fi  2461a. 

enjoining  pollution  of,  S  4317. 

remedy  by  injunction:  when  lies,  i  2453. 

prior  appropriation:  how  alleged,  f  2435. 

complaint:  allegation  of  prior  appropriation:  form,  f  2424. 

quantity  of  water:  allegRtlon  of,  f  2436. 

Injury  by:  to  land  and  crops:  remedy,  f  2456. 

water  rights  of  mill  owners,  {  2448. 

duty  of  dam  owners,  fi  2027. 

abatement  of  dam  as  nuisance,  fi  2446. 

complaint:  flowing  water  on  plaintiff's  premises:  form,  f  2024. 

complaint:  for  erecting  dam  above  plaintUTs  dam:  form,  |  2445. 
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complaint:  for  bttcRlng  up  water  on  plaintiff's  mill:  form,  f  2449. 

complaint:  .negligence  of  mill  owneni:  form,  §  2025. 

complaint:  for  negligent  escape  of:  form,  S  2032. 

OTerfiowing  water  ditch:  complaint,  f  2457. 

injury  to>  garden  by  iNneaking  of  reservoir,  f  2454. 

continuing  injury  to  watercourse:  remedy,  S  2431. 

defenses  to  actions  for  dlyerslon  ct,  f  3679,  and  jo&bk 

defense  of  prescriptlTe  right  of  diyersioa,  i  3824,  ncfb^ 
WAY: 

right  of:  by  grant,  i  2419. 

complaint  for  obstructing,  i  2413. 
WHARFINGBB: 

liability  of:  generally,  f  1982,  note. 

liability  for  failure  to  obey  instructioos»  f  1962. 
WHARVBS: 

when  injunction  will  lle^  |  4824. 
WIFS>.     See  Husband  and  Wife;  Married  Woman. 
WILL.: 

ayerment  of  admission  to  probate,  f  3166q. 

petition  for  probate  of,  f  8166w. 

contest  of:  and  {heading  therein,  I  3166w. 
WILIiFUL  NBQLBOT: 

as  constituting  ground  for  divorce,  {  2701. 

Insufficient  ayerment  of,  i  2703. 
WINDING  UP.    See  Dissolution:  Partnership. 

of  partnership  affairs:  generally,  i  2636b 
WITNBSSBSi     See  Depositions. 

who  competent  to  testify  as,  {  4674. 

competency  of  parties  as»  fi  4676. 

comi>etency  of  children  as,  I  4675. 

competency  of  Ohinamen  as,  {  4678^  note. 

competency  not  affected  by  religious  belief,  i  4678b 

limiting  number  of:  on  trial,  i  4685b. 

party  not  bound  by  statements  of,  f  4684. 

recalling  of:  in  discretion  of  court,  I  4685,  and  notA, 

cross-examination  of:  generally,  I  4680,  and  note. 

when  privileged  ^rom  answering,  f  4673. 

privilege  of:  from  arrest,  I  3967. 

liability  for  disobedience  to  subpoena,  I  5307. 

absence  of:  as  ground  of  continuance,  fi  4627. 

attendance  of:  in  supplementary  proceedings,  fi  5250. 

action  against:  for  refusal  to  answer,  S  832. 

change  of  venue  for  convenience  of,  §S  71.  72. 

by  whom  and  how  may  be  impeached,  §  4683. 

impeachment  of:  contradictory  evidence,  I  4679. 
WORDS.      See  Definition;  Construction. 

construction  of:  in  pleadings,  S  199a. 

how  construed  in  verified  pleadings,  §  200. 

how  set  out  in  action  for  libel,  t  1669. 
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pleading  In  huec  verba,  f  699. 

use  of  word  ••  aa  "  to  express  representative  diaracter,  {  422. 

"cialm:"  "  claJmaJit: "  ana  "demand:"  construed,  f  429. 

"  dug,  opened,  and  made: "  what  proof  sustains,  I  1850: 

"  execute "  implies  delivery,  f  1467. 

••obligation"  and  "debt"  §  4009. 

request  is  Implied  by  word  "sold,"  f  681. 

word  "surety"  does  not  controi  words  of  note,  f  1208. 

addition  of  "  trustee  "  to  signature  on  note,  fi  1209. 

"value  received:"  not  necessary  to  show  consideration  of  bill 
of  exchange,  f  1016. 
WBITING8: 

secondary  evidence  of  contents  of,  f  i  5323-0327. 
WEIT  OF  ASSISTANCE: 

object  of,  S  5225. 

power  of  judge  to  grant,  f  5226. 

who  entitled  to,  f  5229. 

against  whom  issues,  S  5224. 

setting  aside,  §  522& 

proceedings  requisite  to  obtain,  f  5227. 
WRIT  OF  ENTRY: 

to  foreclose  mortgage  a^inst  tenant  in  possession,  f  163. 
WRIT  OF  ERROR.      See  Appeal. 

procedure  on,  §  4939. 

amendment  of:  nunc  pro  tunc,  §  4449,  note. 

review  on:  of  Judgment  or  decree,  f  4938. 

to  United  States  Supreme  Court:  when  lies,  i  4988. 

writ  of  certiorari  operates  as,  S  11. 

Judgment  upon  the  pleadings,  f  5380b. 
WRITTEN  INSTRUMENTS: 

sealed  and  unsealed:  no  longer  distinguished  In  California,  f  963. 

import  a  consideration:  in  California,  f  760. 

how  construed,  fi  968. 

Import  of  term  "  written  obligation,"  S  989. 

Interest  of  parties  to  actions  on,  S  977. 

in  foreign  language:  how  pleaded,  fi  972. 

sufficient  averment  of  delivery  of,   S   970.* 

sufficient  allegation  as  to  date  of,  §  969. 

when  and  how  consideration  must  be  alleged.  §  967. 

description  of:  in  pleading,  §§  1467.  1509. 

payable  in  gold  coin:  pleading.  §  1037. 

declaration  on  mutilated  bond,'  §  988. 

breaches:  how  alleged,  $  987. 

pleading:  writing  implied^  when,  S  985. 

subscription  of,  by  agent:  and  allegation  as  to,  in  pleading,  S  984. 

averment  that  agreement  was  "  executed  "  Implies  that  it  was 
"  subscribed,"  f  971. 

aHegations  in  action  for  conversion  of,  f  2148. 
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pleading  loss  of,  S  979. 

ayerment  of  Issue  of  warrant  imports  seal,  f  978w 

how  proved,  $  982. 

reformation  of  mistakes  in,  fi  2800. 

burden  of  proof  aa  to  alterations  of,  I  960. 

legal  effect  of:  as  evidence,  is  a  question  for  the  court,  f  988. 

warranty  on  sale  of,  i  1575. 

effect  of  part  payment  by  drawee,  I  1040. 

notice  to  indorser  and  others,  fi  1089. 

when  genuineness  of  deemed  admitted  In  answer,  f  973. 

action  on:  insufficient  defense,  S  3883c. 

denial  of  execution  of:  by  plaintiff,  fi  4423. 

admission  of  due  executicm  and  genuineness  of,  I  981. 

new  promise:  when  to  be  alleged,  {  980. 
WRITTEN  OBLIGATION: 

what  the  term  imports,  fi  989. 
WRONGFULLY  AND  UNLAWFIJLLT: 

a  conclusion  of  law.  §S  185,  199. 
WRONG  RBASONINtJ: 

not  ground  for  reversal,  fi  6116a,  6117. 
WRONGS.    See  Torts- 
remedies  for:  how  secured,  f  1. 

Infancy  is  no  defense  to  actions  founded  on,  t  391. 

of  one  partner:  liability  of  firm,  f  511. 
WYOMING  DISTRICT  COFRT: 

Jurisdlctioo  of:  in  probate  matters,  S  4^ 
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